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difficulties it Wcas intended to remove. It is, lastly, not 
possible to provide for everything. Tlie Legislature has 
wisely rejected the proposal to convert the Code into a Digest 
of the case-law— a law which is more extensive than the Acts 
around which it has grown. As, howevei, the new Code 
becomes the better understood, a reference to the earlier law 
which it supersedes will become less and less necessary. . 

It would, of course, have been possible, as it would have 
been a lighter task, to have noted selected decisions only. 
^Ve, however, preferred to give as complete a record of the 
subject as possible, believing that we should do a greater service 
by endeavouring to disentangle the confusion of that Record 
tlian by following the other course. To master technicality 
one must he a master of it; a position which can only be 
obtained by a careful and thorough study of all materials 
available, whatever \'aluc may afterwards, and ns a result of 
such consideration, be attributed to them. Wc have, how- 
ever, not considered it necessary to deal witli two portions of 
the Code as we lm\e witli the rest. These are O. XXXH'. 
and the Second Sclicdule containing the Arbitration Rules. 
The Order is, with some amendments, substantially a repro- 
duction of former sections of the 'Pransfer of Rrojicrty .<\ct 
relating to moitgages. 'I'hcsc have been already sunicienlly 
licated of in the able hooks of Dr. Rash Rchary Ghose and 
Dr. Gour on the subject. The arbitration sections of the 
former Code have, with some slight alterations, been incor- 
porated in the Second Schedule as a temporary measure oiilv, 
the Legislature ha\ing expressed its intention of shortly deal- 
ing vith the subject afresh in a separate Act ^Vc have, 
therefore, in these eirciiinstiiiecs, only recorded the eases 
decided since the date of the last edition of the late Mr. .Iiistiec 
G’Kincaly’s Civil Procedure Co<le. 

We have said that the Code is, to a large extent, vvliat 
it was. At the same time it is to be iiotetl tlunt a considerable 
number of important Mncndmeiils have Iicen made which 
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will be found explained in the Commentan’. 'I’lie chief merit 
of the new Code is that these amendments, and the general 
scheme of which they form a part, recognise principles which 
we think make for the effective administration of justice. In 
this country both the litigants and Courts are .apt to attribute 
excessive importance to what is hut the mint, the anise, and 
the cummin of the law. Procedure is not, as seems sometimes 
to he supposed, an end in itself, hut merely the machinery by 
which the Court does its work. Nextly, as it is not possible 
to foresee every contingencj- which may arise, it is not possible 
to provide such a machinery as •nail be effective to meet everj’ 
want. The terras of the law itself must therefore be fle.xible, 
and to the .Judges should be given a wide discretion in its 
.administration. Freedom of action, if given, irill often enable 
them to de.al justly with cases -n’liich the most skilfully con- 
structed provision m.ay fail to meet. 'J’he Legisl.ature has 
recognired that it is not possible to fr.ame a fixed and rigid 
Code in such a mamrer as to sufficiently meet the v.ai’jang needs 
of an area so diversified as that to which the Code .applies. 
The provisions as to rules enable such variations to be intro- 
duced as may he necessary. To the latter .are relegated 
matters of mere machinery. As they now stand they corrtinue 
substantially, tlrorrgh with important amendments, the fornrer 
state of things. But the High Courts rn.a}' add to or alter 
them as necessity requires. Those provisions only .are ret.airred 
iir the body of the Code in which sonre degree of penu.arrerrce 
and uniformity has been considered desirable. Iir the amend- 
ments introduced arr endeavour has been made to state general 
ratles of procedure r-ather than to provide in detail for every 
possible contingency. The Select Committee very rightly 
state that they hold it “ to be a sound r iew that excessir e 
elaboration of details of proeeditre tends to cramp the action 
of the Court, and in conseqirence to encourage technicitlities.” 
Limitations have in several instances beerr removed, such as 
those which existed on the scope of shits (the issues in which. 
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however, .nrc lo he elc.Trly ilelincd). the ])ower of rcnmiuh 
powers ill second npjicnl, and so fortli. Technical ohjcctions to 
jurisdiction, misjoinder, and the like arc sought to he dis- 
rouragc<l, and greater powers of aincndinent arc given. A 
wider discretion is given to (lie .fudges, the Select Committee 
ohserving that “ the principles of procedure are now so well 
understood that the Courts may he trusted to apply them 
intelligently in eases for wliieli no pro\ision may lie made in 
Icnns.” Stuart, C.J.. once spoke of those “who refused to 
know anything about procedure hcyonil the letter of tlic Code 
itself” (.» A. .*!*-*•-*). 'file present Code, on the other hand, 
recognizes in seel. tlie inherent jurisdiction of the Court 
to do wliat is right where the I.cgislature has failed to make 
provision for any jmrticular case whicli may arise. It will be 
no longer possible lo say that the Court can <lo nothing, 
though justice rc<|uircs it lo do something simj)ly because the 
Code is silent on, or there is no reported decision in whicli a 
Judge has had to deal with, the point raised. “ Procedure,” 
said Lord Penzance, “ is but the machinery of the law after 
all — the channel and means whereby law is administered and 
justice reacbed. It strangely departs IVom its proper ofHee 
when, in place of liieililnting, it is permitted to obstruct and 
even extinguish legal rights, and is thus made to govern where 
it ought to subfiViTc" {\j, II. 4- App. Cas .525). It will be 
well also to bear in mind tlie dicta ol’ the .ludicial Committee 
that they will look to tlic essential justice of the case without 
considering whether matters of form linve been strictly attended 
to (2 M. 1. A. 344), and that (3 M. I. A. 410, 411) it is of the 
utmost importance that the Courts of this country shall 
constantly bear in mind that by tlieir very constitution they 
are to decide according to equity and good conscience, and 
that the substance and merits of the case arc to be kept 
constantly in view. 

.1. G. W. 

A. A. 

1908. 
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Mandal 1005 1009 
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Buiikoo t BasoomunLssa 13G5 

Buiiscc Lai t Shailli Auladli 413 

Bunscc Smgli t ^Iirra Nusuf Ah 880 
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Bunwareo /.all ^ahon i Baboo Gird 
harce Singh 1228 1211 
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B^jiiatht \\uzcer 
Bjjualh I’crahad i Badlioo buigU 

Bykant KatU t Rajeiidra 
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Chandra Jvunni Jsath t Ivamim 
Kumar Ghoso 1006 

Chandra Nath Pal t Sreo Gobind 
Chowdhuri 1200, J2ll 

Chandrakant Eoy v Pogose 1180 

Cliandramathi t Narayanasami 838, 1318 
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1046, 1048 

Chanclrareka t Secretary of State 1158 
Cliandu v Kombj 71, SO, 81, 714 

Chandut Kunhamed 129, ISG, i6S,'399, 56J 
ClianduLalt! Aw ad Sultan 352,353 

Chango v Kalaram 893, 895 

CTiaplin V Levy 802 

Cliapman t> Lemon 769 

Cliappan t Moidm Kutti 31, 55, 381, 426, 
458 459, 480, 1329 
Charan Lai i Rughu Nath 139 

Cliardou 1 Ajeet Singh 874, 875 

Charitan Patgosi Mahajatra v Kunja 
Behan 22 

C]i‘>rlottc Rodgcia (In the goods of) 155 
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China V Hunsh Chunder Ncogy 1241 
Chaitcred Mcrcanttlo Bank v Second© 1179 
Chataprafc Singh Dujar t Kara) 
Lacbmirani 24 436, 450 

Cliatarpal v Jagram 718 
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Chathappaa i Pjclel 108 110,803 

Chathoth t Saidindavida 290 

Chatranut Singh v Grindra Chunder 
Roy 317 321 
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Chattarpal faingh t Raja Ram 405 466, 
473, 1152, 1153, 1154 
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Chinnammal t Tulu Ivannatamiual 181 
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Clioclahngi IhlJai i Kn/niri \j 
tliaiam 

Chocknhng >m [ Mivundi 


303 
■.,0 1283 
105 
738, 7( 9 


' 119 

Choga Loll t 

Irucman 

232 

729 

Lhoitunn » t 

iStiniccroiKl hr 

J7H 

42(1 

Dioni) V Um 

111 1 

11G,(JI 

112 

Chouliu Lai c 

Ivokil biiieh 

501 

4367 
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lots 
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Cliowdhrj \\ftliil Mil 'lullick 1 met vj 
C.i>owdbur> hirtiUxi Dm r Gui al Jiu SlO 
Cliondrv Imd»l \li i llyotunl \li CJl 
Cliriitio r Cliristio 0*2 

Ciiristicn r IX1nniic> 151,152 

Cliud&saoia t Malinni Itlmargar 02. 10*2 
Cliu lasama t Mafiablmi $59 

Chu luama bur<nnji t I'Artni sang 
Khcngarji 532,503 

Cliubar Mall t Bakhtnnddi 531 010 

Cliukov)'no i Numootlah 301 


wasjco 00 lOl 

Cliun lee Dccii t Ilussun AU 601 

Chundtc rw>a 1 1 Slohindro 116 

Cliundcr t Boshoon 408, 1204 

Cliunder t SlioiulamiiKi 401 

Cliuiider An^igrcKlaiiy t Looduu Uatn 411 
Cliunder Caunt Mookerjee i Judounatb 
Khan , 1082 

Chunder Chowdliry i llacnaghtcii 601 
Chundcr Churn t lioodunram 1302 1375 
Chunder Coomar v Gonesh 1248 

Chunder Coomar i Joy Chunder 1090 

Chundcr Coomar Hitter t Shib bun 
dan Dossco 116 

Chundcr Coomar iluudul v Bal ul 
Ah Khan 1 12 

Chundcr Coomar 7Iundul i Munneo 
Khanuin 112 113 114 

Chunder Coomar Roy t Gocool Chun 
(Icr Bhuttacharjec 516 5r2, i»OI 

Chunder Coomar I oy i Gonesh Chun 
derDoss $70 


n in 1 r Kant i Bin Uhuti Cliun 1 r 12, 07 
C1iun I r Kant i Ham O*omar GO > 

Cliun 1r Kant M Kikerjer r Julx) 

Nath Klnn 210 

Onin 1 r Kant ''srnnh i Bistestar 
Sirmah lOJl 

Clmii ler Monec c Ma Ihoo I)c^ 10 1 111, 

1200 

Cliun I'T Monce r 'lunmohinco 112 

Cliun Icr Moneo i 2silumbur Mas 
tsfeo lOJ » 

Cliun ler Nath '•irnu I Rnmanauth 1301 
tliiiii I r Nath ‘v'n (/n re) 100 

tlmnler Skliur l>eh It >> i Doorgen 
dnilkb 112 

(.Inin irrkaiit M « k rj-c r Kaineoomar 
K< on 111 503 

( him Icniath Nun li i Hur Naram 1101 

Lliiinli ( Inraii Mandal t Linko 
Bel are Man lal 1001 1007 

Cliun U Churn ''ishmiil i Doorgi 
IVrdisd Mirdha Sll 

diun li Diitt i I’ulinanunl 52 51 417 
.lit., ri \ . 130J 

221 

22 . 

IVwiiiini 221 

C^iuni I.al • \mntrain 1.02, 1271 

Chum Uil I Baiusi at bui-h uS2 osl 
52. 

Qium l.nl B o i Oimuml Beeby 277 

Chum LaI Manch-iram t Maaishan 
kar 'Vtniaram 7,8 1100 

Chutii Lull i lUmKuhcnSahu 87,538 SOo 
Chuma t Ramdial 722 

Cliumlal t Mahipatrav 180 

CliuniUl t Sonslni 1220, 1374 

ChuDiIal Dult t lliralal Butt 21S 

Chuntlal Jclhabhat i Dahyabhai Amu 
lakh ISS 

Chumlal Paualal i Lomauji Man 
therjiModi 5 

Chunna Sectas y v t Krishnat auainma 285 
Cliuiina Iambi t Lhinnanna 41S 

Chuniii i I.ah Ram 5o2, 1025 12S * 

( liunm Lal t \btlul Mi 100 1 lUOo 

ChunmLalt Vjudliia 1 1 tsad SO 1278 

Chunmlalt Chammaalnl "07 792 

Chuimi 1 al i Dcbi P^a:^a I 308 

ChuimiLali Jugal Kuhorc 32o 

Chunnu Dat t Babu Kandan 8C 

ChuTAniaii i BalU 422 

Churtmuu bingh i Vnooj biugh 1095 

Churn Manjeo e Ishan Chundcr Dhur 120 
Chutra|ut Singh t Duarka Math 
Ghosh 1312 

Chuttcr Singh V Dliurrum 9Jt, lOlS 

C3iutto Ram Iowan (Petitioner) 1150 

Civil Service etc , Society t C b 

Kavigation Co 218 

Clarapedo t Commercial Union Vsso 
CMtiou G84, C8 j 

Clark i Alexander 335 

Clark r Cullen 912,1117 

Clark t 7IulJick G52 

Clark t Ruthnasaloo Chctti 723, 729, 741 
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Clark (i c) 1235 

Clarke i Brajciidra 450 

Clarke V C 782, SOI, 803 

Cla kc t Yorl c G85 

Glutton I Lee i04 

Coates i Legarcl W)4 

Cochrane i Hccra Lai Seal 975, 1357 
Cockbwn {In re) 23 

Codrington t Johnston 1235 

Coffin t Karbari Ra^^ at 240 497,498,602 


1236 Contract Corp (Ae) ^783 

450 Cook V Jadab Chandra Nandi 113, 11 4 
82,801, 803 Cooki Whitlock 1270 

G85 Cooke i Equitable Coal Co 403, 404 474 
^>04 748, 760, 7G3, 706, 128 


Cohen t MuUick 1174 

Cohen t Nur«mg Das G47 

Collector of Aliinedcbad t Lavji 502 

Collector of Jlccrbhoom i Srcchurry 1157 

Collector of Bijnor t Jafar Ah 418 1298 
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THE CODE 

OP 

CIVIL PBOCEDUEE. 


ACT No. V. or 1908 

, Passed by the Governor-General or India in Counlil. 

Iteceiied the assent of the Goiernor General on the 
21si March^ 1908. 

An Act to consolidate and amend the Ians iclatin^ to the Vrocalnre 
of the Courts of Civil Judicature. ^ 

Whereas it is expedient to consolidate and anicml the 
p, laws relating to the proceduic of the Courts 

preamble. Judicature , It is horeb} enacted ns 

follows — 

Previous Legislation Up to the j ear 1862 t he Court^ ni t lie I’u'i !< tu ) 
Towns iiid m the ProMiicts were governed bj different ruU^ of pnxoUiire 
Hie Supreme Courts were governed m matUrs ot prooeduro I') ihcir own pnitiic. 
rules and orders, and certain '«ts(!) The ProMiKiil Court-’ wire ^ovirti'-'l 
b) Acts and Regulations particulaib iipjda ilL to tliciu (2) In Ibo'J tin. I:i^t 
Code of Civil Procedure (\ct VIII ol 18o9) w jn-'t-d whuli uuiclt^l imt 
"here it came into operation the procetlurc ol Civ il Coiut- " »■* m I ^ rt^u! itr<l 
L It Old) (3) Ihis Act, Jiowcvtr, was oncinall) intended for ip^lK-m-n m 
the Courts not established b> Roval Cliartcr and it wos not till th-' vi ir IfoJ 
that It was extended to the Courtb in the Pro idcruv Towii' In that vtar 
the Supreme Courts and the Courts ol Sudder Dewaiinv Adawlut in tl tf rt-i 
l*rcsidc‘nc> Towns were abolished Lctlcrt, Patent cou'titutn tl • p' ^ J[’- ‘ 
Courts Were granted in jmrbuance of an Vtt of Pirliaxai it « f tie N n . 
-I A 25 ^ let c 101 With the abolition of tle''Uire-ie Co-rt*, t • ir 

procedure m ci\ il ca«e3 between partv nndp»rt\ was nboh'* opI v t * 

toction of the Letters Pitcnt cstallidiwg the High Co-rt t I -•*-». at-I t - 
coiTc^poading Ecclions of the Lctten. Patent c^tabb*’ irz run Ur «.o-'t* a* ,li s 

(1) bcc.Uis Wll of ISoJ. M oH*’ I 1 c^eUu ..snlaii J l-'-tfC.i* 

C) Scr the s^cJulc 1. \vl \ .f I Co.na ly t 1 1) 1 ’lUV-*- 

"In L »as JUS t\l to nj’oal eertaiQ auJ j3) t I Mil t Uv*».-** 
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I I rLL. 


md Bomlji}, tLe prcxeediii s in civil b‘“t^ een p.Art\ and part; ljrou_Lt n 
tlie H 12 I 1 Court', were to bf* regulated h\ Vet "Mil c f and sueb furtber 
or o*bcr enactments of tbe Governor Genera! in Council in r^lat on to G\il 
Procedure as were in force at tbe date of tbe several Charter Ihonded ali\av 
that tbe regulation of sneb proceedings re^ppctnely should b'' subje^ to sue! 
la-ws and regulation^i as should be tbereafte’ made b\ tb»* Governor General 
in Council in relation to such proceediHc^ This vas modifi'^d b\ tbe Gitb 
Ec-ctions of the Charters of lS5j, wbicb nm as foUo*^ “ And we do fortLcr 
ordam that it shall be lawful for tbe «=aid High Court, &.c from time to time to 
make rules and orders for the ] urpo'e of reguJatmg all proceedmgs in cml ca' 
vliicb ma; be brou"lit before the said Hicb Court, in luding pro eedin^’s in 
Its Admiralt; , Tice- Admiralt; , Intestate and Matnmoin^l Jumdictions re.pec 
ti\elv ProNided always that tb*' said High Court shall be gmded in inakin" 
sucli rules and orders, as far as pos'ibli., tbe provisions oi tbe Code of Ci;'il 
Procedure being an Vet pa' cd b; tbe Go\ernor General in Council and bein^ 
\ct ^^o Mil of 1 &j 9, and the protision-i of any law vhich has been made, 
inKndmg or altering the same, b) competent l<.gi'lati\e aiithortv (1) Other 
V''ts relatin^, to the adoption of the Code of 18 j 9 bj the Hi^h Court are mentioned 
below (2) The Vets pa'®ed iftcr l^aO modifving, t-nd amending that Cod'' arc 
gtsen below (3) In 1S77 the second Code ' at enacted (Vet A. of 1577) Thi*? 

considcnbl} amended and added to the Code of Whcrc^-s the latter 

contained JiSS section* onli , the former contained CaJ Tiii* Code wt' followed 
b\ amcntlino Vet* (4) and then b; Vet XIV of 15^2, whuh wa al o rtitaUd 
in I art and amended b} «ub*c juent Vcl* ( >) 

The pre ent Code repeals tint of is al 0 tic ai cadiu Vtts Vll 

ufl8«^, XII of 1891, V oflS^'l, \in of The chi f feature of tl c 

pre«ciit Code i» tbe di tinction drawn let' vwn iiaittcr^ dedt 'vi hi; tic Vet 
M7 tlio c lu'ittc'^ wlich afloct 11 ore thm one Province and rrvtte 5 111 whicli 
It l^ A. cntnl tint there ‘•houl 1 I c timfonnitv in nil Prov 111 i iiid mu or jinttcrs 
which arc rclc^vtcd to a •«cl c lule anl tri vtcd as mere rules which mav be 
\ iricd or imcnlcd I \ tl 0 lli_h Courts anl Chi I C^urt* T1 l rul are to 
a 1 »rgc cMcnt ‘•ccti t of tl e CckIc of an c i led la cert in j r 11 1 ddid 

t • in otlicr V*- ri ml ll e I dv t f tlio Vet tl c iter nunilc’- of liter tioii 
j erli n s (► vur in tl i. j r \i 1 n rcl ti to cxccuti 1 ih! on hit’ j irt < f 
tl C It 1 i\ 1 n 111 i N1 ar I illitM ji It t’ it Tie j u\i 
r litin^ I ir Imu \ liavi 1 n ll tl r r n o\ol fr 1 1 tl i Ctdr m 1 1 
f rm the * ll je I I f 1 { r lie \ t III < f 1 1 h r ii ic u to f wc o 1 tl t 

l^t Iwii ivr\ 1 ' *'• 
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“ConBOlldtttc ftud nwcnd’^-Thc Co<lc i** a con^olicKting Act The 
incMiinl ot cotutrurtion to be adopted m the ca'sc ot such a Code has been 
oxpounl(xl bj I/OTtl ircr:choU(l) m terms nhtcli haac been adopted b^ the 
I’ruj Council (2) and citM and applied m other eases in this coiintr} (3) 
Dealing a\ath the I nf.lish Ihlls of I^xchango Act, wliicJi aans intended to bo a 
Code of tlio Inw relating to n''jotial le instrum*'nts, he said— 

' I think the proper conrsc is m the first instance, to examine the languarjc 
<]f Oc sfatiife and to n'l*. v,liat is its natural mcanin", unwjluenccd hy any con 
stdcraUon derived from Oc j reiious ntoteofOe late and not to start anth inquiring 
hoaa the lar prc\iousl\ stood and thcnnssuming that it u is ptobabl) intended 
to lca\c it uniltfrc<l, to see if the aaonla of the enactment "dl boar an inter 
prctntion in conformU) \Mth this mcw If a statute intended to embod) in 
a code a particular braneli of the la'\ is to be treated m this fashion it appears 
to me that its ulilitj will be alnlo^t entirely destroyed, and the \crj object 
"ith nhich it \\a5 enacted \m 1] bo frustratotl The purpose of such a statute 
surcK vas tliat, on any poni spccijicalhj dealt leith hy tl the law should bo 
ascertamcil bj mtcrjircting the language used, instead of as before. b> roaming 
o\cra aast number of authorities m order todiscoacr whatthclaw was cttracliiij, 
It b} a minute critical examination of the pnor decisions dependent upon a know 
lednC of the exact effect c\cn of an obsolete proceeding such as a demurrer to 
CNideiice I am */ course, /or from assertug that recourse nay ncicr be had to 
%0c prcuous *tatc of Oc tmo for Oc purpose </ aidiny in the construflion of Oe 
proiijioiis of the Code If, for cMinplc, a ptoMsion be of doubtjul import, such 
resort would be pcrfcctlj legitimate , or, again, if in a code of the law of negotiable 
instruments, words be found which hA\cpre\iousl> acquired a technical meaning 
Or been used m a sense other than tbcir ordinara one in relation to such instru 
tnents, the same intcriirctation might well be put upon them in the Code I gi\o 
the^'c as examples merclj , the) , of course do not cxliaust the categorj T1 hat 
hoxccier, 1 am tcnluring to msisl ujion ts that Oc fir’ll ^tep taken should be to interpret 
Otc language ofOc statute, and that an appeal to earlier decisions can only hcjusli/cd 
on some special ground ’ (1) 

It has been said that a reference to the prcMous hiitur) of the Uw and 
legislation on the subject is ouc of the means b) which a Court is entitled to 
Seek assistance in coiisttiiiiig an Vet of the Legislature (o) And the practice 
the Calcutta, Madras and Bombay High Courts has been to consider as 
aids towards construction the history of the transition of in Act through the 
Ijcgislaturc and to refer to the Reports of Law Commissioners rrooceduigs 
the Legislative Council, Reports, of Select Committees, Draft of Bills and 


(1) In Bank of England t Xagliano 28 C 517(1001) 

Brothers L P Aj,p Cos (1801) 10 at (4) See olso Admimatrator Gcncrol ol 
PP 144 U5 Bengal v Prem Lall Mulliel, 22 C 788, 

(2) In Norendro Katb Sirtar i Komalba lalla Sumj Prosad t Golab Ctand -8 C 

emiBasi 23 I A 18 26(1800) 617(1001) and other eases digcosaed jrosf 

(3) Dagdur Panchom Singh Gangarsm 17 (5) PrahhaUrhhat r t uhwamhhur Pandit 

B 382(1802) Bamodura Mudahar t Sccrc 8B 313 (1884), AdmiOtotrator General of 
tary of State 18 31 91 (1804) Kondajya Bengal t Prem Lall ilullick, 21 C 707, 
Chetti r Earasimhuln Chetti 20 M 103 771 (1894) per Treveh an J , citing H >' mo 
(1830) , Lala ''uraj Iroisad t Golah Chanel, * Guy» EPS Ch D OOo 
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btatement of Objects and Reasons The Piiv} Council have, hoivever, in the 
case of the Adnnnistrator-General of Bengal v. Prem Lall ]\IulJick,(l) obsened 
upon the use of these means of interpietation, expressing their disapproval of 
the practice of referring to the proceedings of the Legislature which result m 
the passing of an Act A large number of decisions exist upon this question, 
ivhich IS one of some diffi.culty.(2) 

It IS, no doubt, a well-established rule of construction that when the terms 
of an Act are clear and 'plain, it is the duty of the Court to give eSect to them 
as they stand, according to their plain meaning, neither adding to, nor sub- 
tracting from them The Legislature must be taken to have intended to mein 
i\hat it has so plainly expressed, and when the terms of an Act admit of but one 
mcamng a Court is not at liberty to speculate on the intent of the Legislature, 
or to construe them according to its own notions of the reasons supposed to ha\c 
been the cause of its enactment (3) The primary question, in short, is not uhnt 
may be supposed to ha^e been intended, but what has been said (4) Whcic, 
however, an Act has been considered not to clearly express the intention of the 
Legislature, it has for some years been the practice of the Calcutta, Sladras, 
and Bombay High Courts (o) to considei (as aids towards construction) : (A) The 
history of previous Legislation, (6) (B) and of the transition of an Act thiough 
the Legislature, mz — 


(1) 22 C^78S. S C,22I A 107(lb05); 
followed in R t. Sri Chum Cliungo, 22 C 
1017, 1022 (IS95) 

(2) Sto an ^\rticlo on tho Inlerprctnlion 
of ‘'titutcajn tho^fadfasLawJoumil.iol i 
|i 2^0, byE ILMonnicr, wlicrcafu!lAnal>i))3 
of most of the coses here gn on v> ill be found 

{3^ CurcobulJab Sircnr t Mohan UiU 
Miiln, 7 C 127 . Biuloor lluhccm x bhinn 
pxmnisisa j,uni, S M’. It 1'. C 3,12, It t 
L il Kfiahni \ ithal, 1 7 U 577, 574* 

(1) I’tr Ixird Hcr«''holl in J5r«>j>l«\ x 
Atto^u^ General of Manitiili, L It (ISio) 

An- ti’s JIG 

(5) ‘Ih AlUhibad High Court 1 ibl, tu 
tl c < thtr liand, m Kadir lUksh t ]iba»ani 
Pro \'\. 11 A 115 (IS'il), di'-cn’lng from 
It r Karlifb ( liumlft Has, 14 C 7JI, 
»•. 1 If, f 1 iin,lor K^nril , Him 


1 If} dc, 1 00, that tho meaning of an Act is to 
bo gathered solely by rofcrciico to the Act' 
itself and not to on} oOicnl report of procicd- 
mgs in tho Legislative Council 'IJieso two 
cases are, therefore, in accord with thol’ni} 
Council casenovv considered (Administrator* 
General of Bengal t Prern I,nU Mulhek ) 

(C) Prabhakarbhati VishwombharPiindil, 

S I) 313 (1851) [held that tho pro existing 
atatc of law , as n cogoued b} tlio'J ribunils, is 
onoof the chW nietns of mterpritaliori) J« 

1 ahrunidmuiissi Begum i bt.tn.tir} ofbtali, 
lbSG-l8S9, the High Court (11 C G7), as 
will as till, I’rii} Council (17 C 590), full} 
rciicwctl tho earlier Icgialalion in order to 
determuM uponthcconatnitlionofAtt J\ of 
Ibt7 butnlarU the Mlahabad 1 utl llinch 
in It t Babu Lal, f> A 509 (Ib^l), ton- 

Sul.rrcl th, i.« nlid till 
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(n) Reports of tlio Inclnn T^aw Commissioners , (1) 

([() Proecc<\nigs of the LcgisHtue Council ; (2) 

(c) Reports of Select Committees of the Legislative Council (3) 

(<f) Drift stigcs of a bill, (!) and 

(c) Statements of Objects and Rcasons,(5) attached to bills 
The question of the right to mate use of these aids to construction came 
before the Pn\y Council m tlic ease referred to The Calcutta High Court in 


the previous and subsequent course of Icgisla 
tion in construing Act II of 1874 i^re af^ 
R 1 TLScher, 14M '142(18el), and numerous 
other eases 

(1) Shaik ^loosa v 8haik Essa, 8 B 241 
(I8S4), where Sargent, CJ, adopting tlio 
view ol Lord Westbury in In rt Hew, 31 
L J Bankrupted, 87 [n here tho Lord Chan 
ccllor referred to a Report of tho Commia 
sionors on Bankruptcj lav], held that tho 
Reports of Taw Commissioners could be re 
ferred to m aid of the construction of a 
statute In R t Ghulct, 7 A 44 (18S4), 
Biitbmt, .7 , willi the apparent approval of his 
colleague, Straight, J , referred to such repotla 
The admissibility of such reference was ex 
pressly ruled m Romesh Chundcr Sanyal » 
Him Mondal, 17 C 852 (1850) However, 
in Tarack Kath Sircar i Prosono Coomar 
Qhose, 19 W R 48, 53 (1873), Couch. C J , 
aaid “ You cannot interpret Actaby Reports 
of Ckimmissioners ’ 

(2) Mathoora Kant Shaw v India CJencral 
8 N Co, 10 0 100 (1883) [reference by 
I’nnsep, I , to speech of metnher in charge of 
a bill when moving for leave to bring it in 
and when introducing a bill] , Fatlhu Jhala t 
^•nur i?fo5un,riiai'a, fJC di'ii'fS'JlI/faspcecA 
of a member introducing a bill and assigning 
its objects and reasons may be looked at] , 
Yesu Ramji Kalnath t Ealkrishna, 16 R 
583 (1801) [Sargent, C J , referred to speech 
of member when presenting Report of Select 
flommittcc on bill and moving its considcn 
tlnn] , Fadhu Jliala t Gour Mohnn Jbala, 
supra [rrinsop, J , quoted speech of member 
m chargo (Mr Peacock) made even during 
debate] Rut as to speeches of others upon a 

1 ill, it has been held by tho Bombay High 
Court in Gopal Knslina Parachurc « &ikho 
Jirav, 18 B 133(1894), that the debate on the 
bill, when before tho Council, is not lo bo 
referred to ITnwevcr in Chunilal Pinalal 
* Romanji Minelierji Modi 7 R 310, 315 
(1883), Birdwood T , nferred to the speech 


not only of a member introdiicmg o bill, but 
of a member speaking upon nn amendment , 
and tee alto Mahomed Jackanah t Ahmed 
Mahomed, 16 C 137 (1887) Tho Allahabad 
High Court, on tho other band, has held 
generally that tho Courts cannot look to tho 
•lebatca of tho Legislature Kadir Baksh t 
Bhawani Prasad, 14 A 145(1892), Maharaj 
Tewariv liar Charan, 2fi A 144, 147 (1903) j 
and SCO Goundii Pillai t Thajammal, 14 
M L T 209(1901) 

(3) R « Kartick Chundcr Pas, 14 C 721, 
728(1887), Romesh ChunUer Sanyal t Him 
Mondal, 17 C 852 (1890), Fadhu Jbala t 
OourMohimJhala, 19C 544(1892), Adminis 
trator Gcncialv PtcinlAnMullick,21C 732 
(1894), Yesu Ramji Kalnath V Balkxishna, 
16B 583,585(1891), Ramchandra Joishit 
Itasi I^ssim, 10 M 207, 21p, 212 (1802) , 
Mahomed Jackanah t Ahmed Mahomed, 15 
0 139 (1887) Tho Allahabad High Court 
has, however, held to the contrary that these 
reports cannot be referred to Kadir Baksh i 
RhawtniPrasad, 14A 145 (1892) 

(4) In It 1 KartiekChunderPas, 14 0 729 
(1887), 8 22 of tho Praft Bill on rvidence 
was referred to , but in Shaik Moosa i Shaik 

S H 522 it ivU fAaC tht? 

Court could not look at tho various forms m 
which a bill was brought before tho Ix’gis 
laturo 

(5) Fadhu Jbala v Gour Mohun Jhnla, 19 
C 545 (1892), Administrator General t 
Prom IaU Mullick 21 C 732 (1894), 
ShaikMoosai ShaikJssa, 8B 241 (1884) 
However, in Mathoora Kant Shaw t India 
General S N Co , 10 C ICC (1853), Pnn^ep, 

J , considered it unusual to refer to the 
Objects and Reasons, though ho did in that 
caso read an abstract from tho Ix'gal M« m 
bcra Bpcccb containing the Objects and 
Reasons, and in Kadir Baksh r Bhawani 
Prosad, 14 A 145 (1892), the Allahaliad 
High Court held that the Object s and Reasons 
attached to a bill could not be referred tn 
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that case (The Administrator General of Bengal r Prem Lall l^rullick), (1) in 
aid of the construction of Act II of 1874, referred (o) to tlie course of legislation, (2) 
{?<) the statement of the ohjccts and reasons of the Act, (3) and (c) Beport of the 
Select Committee (4) 

The Pnvy Council, before whom the case came lu appeal, (D) held AMth 
regard to (a) that (i ) “ a pasiijic enactment in a statute of 1874 can not bo 
qualified or neutralized b} indications of intention gathered from preiwus 
legislation upon the same subject And there is no legislation subsequent to 
that of 1874, anth respect to the power of an ctccutor to make o\er his ofiico 
a\ith all its rights and liabilities to the Administrator-General, ’(6) and (ii) 
that It IS against reason and autliorit} to maintain the proposition, “ that in 
dealing with a Consolidating Statute, each cnaclmcnt must he traced to tts original 
source, and when that is discoacrcd, must be construed according to the state of 
circumstances uhich culled when it first became law The acrj object of con- 
solidation IS to collect tlie statutorj Ian beanng upon a particular subject and 
to bring It doivn to date, in order that it iinj form a useful code applimblo to 
tlic circumstances existing at the time \ahcn the Consolidating Act is 
passed ” (7) ^\ith regud to (6) and (c), the PruT Counoil obbcracd ns 
follows — (8) “ Tlic two learned Iiulgcs who constituted the nnjonl) m the 
Appellate Court, although tlicv do not base their judgments upon them, refer 
to the jiToceedinqs of the Ticgislnturc which resulted tn t/ic passing of the Act of 
1874, ns legitimate aids to the construction of sect 31 Tlicir Lordships tliuilv 
it nglit to eaprc's tluir dissent from that jiroposition The same reasons uhich 
exclude these considerations when (he clauses of an Ut of the Jiritish /^gidaturc 
ore under construction arc equally cogent t« the case if an Indian Statute 

'Ihe question nc>:t to bo tonsiUtrc<l is how far, if at all, does tins decision 
of tlic I’rny Council aficct the practice of the Jiidnn Courts to winch roforonce 
lias been made The result of their IjonLhips ihs I'^ionajipeirs to bo asfollows — 

(i ) Pre existing legislation maj «fill In roferred to ns an aid towards 
constrm tjon,(0) subject to this that (a) if the terms of an \i t are r/ ar poMlnc, 
(ltd CTpTt*^, the} cannot ht noKlirud or ntulnhrtd h} inda itions of intention 
to he githorc**! from previous le^islitnm upon the siilq*-* t , {1) that in 

tlio e i«t of a Consdidating t\ci, H Jiiti-'t be ton‘'trucd nut witli ribrciHt to tie 
ciTcums' it ces cxisUiq at lie line of lie irtccdinq Acts but in nlition to tlioce 
fTM'ir 7 nl lie tune ( f tic Coiisoliduti'ij tel (Ml) 'Jhis I ist diflitii it is c oi ( « iv < d, 
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refers (o cnses where the two sets of circumstances differ (1) In ill cases, how 
ever, the proper course is in tbo first instance to exnnnno the language of tho 
Act, uninfluenced bj considerations ns to tho previous state of the law, and 
to resort to i consideration of the litter onlj if the meaning of the Act itself 
he not cleir 

(ii ) liepoTts of the Indian Law Commissioners — These were not referred to 
in the lower Court, and tho Pnvj Council Ime said nothing directl} as to 
their use They hive, however, indicated tint the law m these matters 
should be the same is tbit which prevails in England, and according to this 
test reference is permissible See Tjord Westburj s view m the case of In re 
"Mew, cited ante, p G, n (1) In the ca^c of Chum Lil Mancliaram v 
Mamshanl^r Atmaram (2) the Bombay High Court in dealing with tlic 
Easements Act referred to the rccomniendations of the Law Commission 

(ui) Proceedings of ihe Legislatiic Counal — Upon a reference to some of 
the terms of the Pnv 7 Council judgment, it would seem that reference to these 
13 not now permissible But in the case of In re ^few.fS) the Lord Chancellor 
read a speech made in the House of Commons by tho member who introduced 
the Bankruptcy Bill of 1860 The Privy Council itself also m Hebbert t 
Pnrclias (4) refened to tlic Commons’ and Lords’ Journals and to the details of 
a conference between tho two Houses of Parliament And m the Queen i 
Bishop of Oxford (5) Bramwell, J , road passages from the Lord Cljoncellor’s 
Speech made in the Hou«e of Lords upon the Church Disciplmc Act IIio 
Bombay High Court has, however, since held that it is not permissible to refer 
to the speech of the Legal Member of the Indian Legislative Council vvlien 
proposing tho envetraent of a bill (6) 

(iv ) Reports of Select CommiHees of the Legislatu'c Counci'l —These were 
referred to by tho High Court m llic Administrator General t Prem Lall 
MulbcU Iho Privy Council must, therefore, it seems bo taken to have 
disapproved of the reference to those reports, though reverting again to the 
English rule upon winch tlio Privy Council rested their judgment, it appears 
that Sir George Turner, L J in Drummond v Drummond (7) referred to tho 
proceedings of a Select Committee of which he had been a member In the 
ease ot Assauv v rvtUuuuuoL(^8\ the Madras High Court referred to the rcpoit 
of a Select Committee 

(v) Diafl Stages of a — The'c were not referred to in tho principal 
case either m the judgments of the High Court or Pnv"} Council But thej 
appear to fill within the principle of cvclusion laid down bj the latter, and 


tic liar nilo contended for is not to bo found 
nmong tie prcviouslj etisting laws It is 
sufRciont if tlio provfoon relied upon is a part 
of the Vet, wliatevcr tlio dcflcnptlon of tb© 
purpoics ot tho Act ms) be DairoodJru 
PuWt Kami Tan lar, 5 C 300 303 (IS'O) 

(1) In tho rases of In re Mew, 31 I J 
Banhruptc) 87 a ConsoliJstii g Act wascon 
struedwith reference to circiimslances e*«»t 
ing at U e timeof thoeirlicr Vet where low 
ever tf e e m hi 1 1 of it 


liad tn t) 0 1 rnj C ouneil case) at tho timo 
of tho latter \ct Ste obsemtirms in 'fad 
f J tripra 200 

(2) 18 11 no C23{IS93) 

(3) 31 I J Ranhniptcj S", mpn 

(4) I^r 31‘ C WS CIO 

(5) 4 Q n D 335 

(f) 1 r ( an-adhar TilaV 22 II 125 12S 
(ISOS) 

(7) I*. 1 2 Cli App 32 4' 

(•*) 22 Vf -lOi V)i (Kvi) 
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there is but little autliorit} to be found for their use In Chum Lil ^Inn 
clnrsii 1 AHnishanhar Atimran{l) the ■Court referred to the Drafts of the 
ra=ement8 Bills of 1870 and 1881, us also to the opinions of the driftsinan of 
the first mentioned bill 

{\i ) Statements of Objects and Reasons - These uere referred to bj the 
High Court m the principal case, and the Pniy Council must, therefore, it 
8ecm«, be tal en to ha\e disapproxcd of their u«e The attachment of a state 
ment of objects and reasons to a bill being a procedure peculiar to tins coimtra 
there is no English authority upon the point The preamble of an Act, ulncli 
maj be referred to, affords the nearest analogy But if there be any grounds 
for the admission of reports of Select Committees or proceedings of the Lcgis 
latuc Council, it certainly seems tliat strong grounds also eust for the admis 
•^ibilitj of these statements In the case of the Delhi and London Bank t 
Hem Lall Dutt (-) Trc\cl}an J , referred to the Objects and Reasons of the 
I'ascincnts Act, for the purpose of seeing whit was the law at the tunc, and in 
the case of Clium Lai Mancliaram v Manishankar Atinaran,(3) Cand}, J , also 
referred to the statement of Objects and Reasons 

The IViNw Council decision lias been sliortl} referred to b) the Calcutta 
High Court in the case of the Queen Finprcss i Sn Churn Chungo(l) where 
Pj^ot, 1 (Prin'cp and Maepherson, TJ , concurnne) said “ ^Vo do not pro 
)iosc to consider tlie history of tlic Penal Code from its orisunl draft bj Lord 
^facatih} in ISIO, to tfs becoming law in I8C0 Tiicir Lordships of the Prn} 
(\mncil, in the recent case of the Administrator (•cncral of Bengal i Prom Lall 
Miilhck, hav^ held tJmt it is not competent to refer to proceedings of the Lcgis 
laturc ns legitimate aids to tlic construction of a Ivw ” This decision of tlic 
Pri\'} Count i! w IS also referred to b> thcBombaj High Court in R i Gangadlnr 
Tilal f")) in wliuh it w is broad!) stated that it is inadmissible to take ns an aid 
in construing an At t the proKcdintrs in the Jx-gishtiie Crum il which n suited 
III the pis mg of that Af 1 

In int (ase and wlnthir or not admi'-sible to tonstrin the Acts lc) whuli 
lhf> relit* the Acts of ll e Jypsl iture ar* initriieliie histone ilh, if i>ne has 
to fon iltr not what the htatute «:a\s but ivlmf inai haic hofii Ihi moliv* i 
of one or t :1m r J'lrt) m jiromofing the KgisI ition (C) And tin re is ] ut litth 
dt til ’ tint tlar* will! e a continui^ refenme totaith U(s if not ns te< hninl 
it mi rite as jiriNate nls towards tin i«unjmh«nsion of tin inttiition of the 
1/ ,i*htiiri 

n • J run ir\ qiu in n m » ich «a“ is * f cour^'e Blint are tlit f u ts i It 
i* low.\»r jirfiniatn f uilt m this i ountra t« tlim ^ ird llu facts of a < ni 
f t r?r of aij’J < TUI * (7) 

Til ii'’xt qti tioti 1- W I it nr* tl * w* r Is *•( tl e ( xh it* If ’ 
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The Act must be taken as one continuous Code, the different sections 
being simultaneously enacted in view o£ each other (1) The Court must bo 
governed by the language of the Legislature without considering what may 
have been its intention, if the words themselves arc clear (2) Its limited 
function is not to say what the Legislature meant, but to ascertain what the 
Legislature has said that it meant (3) It is alwajs dangerous to paraphrase 
an enactment, and not the less so if the enactment is perhaps not altogether 
happily expressed (4) ^\^lere the Code contains provisions upon a particular 
question, it must be tested, not by general principles but by the expressions 
of the Code which relate to that question (5) Where two procedures or two 
remedies are provided, one of them must not be taken as operating in deroga- 
tion of the other (d) In many cases reference has to bo made to judicial pre- 
cedent. Por it is a principle peculiar to the English Common Law (7) that a 
decided case has an authoritative and binding force and is, subject to certain 
well-known limitations, to be followed in other similar cases It is, however, 
an unfortunate circumstance that the greater bulk of the reported Indian 
cases deal with questions of adjective law , unfortunate because a great diver- 
gency of opinion, such as exists touching the interpretation of rules of pro- 
cedure, limitation, stamp or registration, is to be avoided, involving, as it 
does, uncertainty in the administration of justice and an encouragement of 
appeals, which in many cases arc due to the hope entertained of overturning 
the judgments of the lower Courts, not upon tbc merits, but upon some techm- 
cahty or other (8) 

In this country the use of judicial precedent frequently leads to abuse 

Every case is independent of every other, and no decision upon facts forms 
a precedent for any other decision And every judgment must be read as 
applicable to the particular facts proved or assumed to be proved, since the 
generality of the expressions which may be found there arc not intended to 
be expositions of the whole law, but governed and qualified by tlic particular 
facta of the case m which sucli egressions are found A case is only an authoritv 
for what it actually decides It cannot be quoted fora proposition that may ‘'Cem 
to follow logically from it (9) “The onlj use of authorities or (lccide<l c.ancs is 
tlie establishment of some principle which the Judge can follow out in decHbiii' 


(1) Jonardan Dobey i Ramdhonc Singli, 
2*1 C 733, at p 743 (1890) 

(2) Jn re 'Uancharji, C Bora II 0 R , 
0 C J 55, 58 (1808) Possibly tins was 
meant, though it is not clear, when it was 
said, that for the application of Equitable 
considerations there is, ns a rule, no room m 
matters of procedure Debi Daaal i Bhui 
I'rotap. 31 C 433, 440. 441 (1003) 

(3) Rala Rurva i. Oolab Cliand, 27 C 721, 
alp 755(1000) 

(4) Durga Cliowdhrani r Jcwabir Singb, 
18 C 23, ntp 30(1300) 

(5) Bhup Indar r Rijsi Bahadur, 23 A 
at pp lie, 157 (IO(>0) As to the u«e «*f 
lleadiURs, Inteqirt tation Clauses lllustra 


tions, and Marginal Notes, see Aiitliom 
Evidence Act, 5th cd , pp 100, 101 

(C) Ajudhia Prasad « Bilmuban 1 R \ 
351 tl8So), per Mabmood, J Bung IaII 
Musser » Tobhun Mk«t, 25 W It 3ct, at 
p 305(1870) 

t7) The Roman lav* and modern eon 
tmcntal systems dcrir<-<l from it r<ject tie 
notion beo Article in <■ Rom 1.. 1’ IRi* 

(8) Article in 7 i!ad I.. J C'l 

(9) Ptr Lonl IlaUlurt, L C , in Quinn r 
liratherti, 1901, A C 5^»», eitrd in Jehanrir 
r Secrctarv of Ptate, 0 Bora I*. R sip 
(1003), anl as to dieti Bo»land«on r 
lliampion, 17 'I 2l.Rtp 27(18^5) 
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there is but little authontj to be found for their use In Chum Lai Jhn 
chaiau v ’Vranishankar Atmaran(l) the ■Court referred to the Drafts of the 
Easements Bills of 1870 and 1881, as also to the opinions of the draftsman of 
the first-mentioned bill 

(vi ) Statements of Objects and Seasons - These uere referred to by the 
High Court in the principal case, and the Pri\y Council must, therefore, it 
seems, be la I cn to have disappro\cd of their use The attachment of a state 
ment of objects and reasons to a bill being a procedure peculiar to tins country , 
there is no English authority upon the point The preamble of an Act, which 
may be referred to, affords the nearest analogy But if there be any grounds 
for the admission of reports of Select Committees or proceedings of the Legis 
lative Council, it certainly seems that strong grounds also e\ist for the admis 
sibility of these statements In the case of the Delhi and London Bank t 
Hem Lall Dutt (J) Treveljan J , referred to the Objects and Reasons of the 
Easements Act, for the purpose of seeing what was the law at the time, and in 
the case of Chum Lai JIancliaram v Mamshankar Atmaran,(3) Candy, J , also 
leferred to the statement of Objects and Reasons 

The Privy Council decision has been shortly referred to by the Calcutta 
High Court 111 the case of the Queen Empress v Sn Churn Chungo (4) where 
Pigot, J (Prmsep and Maepherson, JJ , concurring) said “ We do not pro- 
pose to consider the history of the Penal Code from its original draft by Lord 
Macaulay in 1840, to its becoming law in 18G0 Tiieir Lordships of the Pnvj 
Council, in the recent case of the Admimstrator General of Bengal t Prem Lall 
Mullick, have held that it is not competent to refer to proceedings of the Logis 
1 iture as legitimate aids to the construction of a law '* This decision of the 
Privy Council w as also referred to by the Bombay High Court in R Gangadhar 
Tilak,(5) in winch it was broadly stated that it is inadmissible to take as an aid 
in construing an Act the proceedings in the Legislatiae Council winch resulted 
in tlie passing of that Act 

In an\ case and whether or not admissible to roustrue the Acts to winch 
lliey relate the Acts of the Lcgisliturc are instructive Iiistoiicalh, if one lias 
to fonsidcr not what the statute sajs, but what ma> ha\e been the motives 
of one or otlier party in promoting the legislatiou (G) And tlicro is but little 
doubt that there wall lie a continued reference to such Acts if not as technical, 
at any rate as private, aids towards the comprehension of the intention of the 
Legislature 

TliP prniiarj question in each case is of course, What arc tlie facts ? It 
IS, liowever, a common fault m this country to disregard tlie facts of a rase in 
/ivour of aiitliorities (7) 

Tin next question is, Wjiat arc the words of the Code itself * 

(I) 18 15 q, 02'J, C2G (IS 11) At p 49(189*)) Jenkins 0 J , doAling wiUi 

(J) 14 C 83 i\46jI8S7) i.h 1C and 17 of t)ic Code, said In fict 

(3) 18 J5 fit iSIGHU) tl is case onb illustrates Jion inipfirtant ills 

(4) £2 C 1017, IClSiff^ •I) that Courts should first aseertnm with nerii 

(I) ,.2 15 II2 J2C, 1^(J8JS) rvcj nnd npjireeiato iJio facts mitltr con 

11) lit J J"!. t I iJ^Kndir liiksh « sidoration before tiimin;; th^'ir ntfcntion le 



rnfAMPir 


rnrAMBi v 


0 


Til*' Act bo t-ilrn bs one continuous Code, the diflcrcnt 'ertions 

being Fimultancou''l} emeted m Men ot cicli other (1) Tlic Court must be 
pOAerned b) the language o( the IjCgisKturc mthout considering what ma} 
in\c been its intention, i{ the words Ihcmacbcs arc clear (2) Its limited 
function is not to say what the legislature meant, but to ascertain what tlic 
liegislature has said that it meant (3) It is nlrajs dangerous to paraphrase 
an enactment, and not the less bo if the enactment is pcrliaps not altogctlicr 
happil} crprcsseil (1) ^^^lcro the Code contains pronsions upon a particular 
question, it must ho tested, not by general principles but bj the eaqiicssions 
of the Code which relate to that question (5) Where two procedures or two 
remedies are proMded, one of them must not bo tal cn as operating in dcroga 
tion of the other (b) In man} eases reference has to he made to judicial pre 
cedent For it is a principle peculiar to the Fnghsh Common Law (7) that a 
decided ca‘'e ins an authoritatuc and binding force and is, subject to certain 
well known limitations to be followed in other similar cases It is, howeacr 
an unfortunate circumstance that the greater bulk of the reported Indian 
ca^es dc,al with questions of adjectne law , unfortunate because a great dner 
gene} of opinion, such as cvists touching the interpretation of rules of pro 
cedure, limitation, stamp or registration, is to be avoided invoUmg, as it 
docs, uneortaint} in the adrainislration of justice and an encouragement of 
appeals, which in man} eases arc due to the liope entertained of oactturmng 
the judgments of the lower Courts not upon the mcnis but upon some techni 
ealit} or other (8) 

In this count!} the use of judicial precedent frequently leads to abuse 

Ea cry cast is independent of ever} other, and no decision upon facts forms 
a precedent for any other decision And every judgment must be read os 
applicable to the particular facts proacd or assumed to he proaed, since the 
generality of the expressions which may be found there arc not intended to 
be expositions of the vdiolc law but governed and qualified b} the particular 
facts of the ease in which such expressions are found A case is onl) an authority 
forwhatitactualh decides It cannot be quoted for a proposition that ma} seem 
to follow logicall} from it (9) “The onl} use of authorities or decided eases is 
tiie establishment of some principle whicli the Judge can follow out in decidin^' 


(1) Jonardan Dobey v Ramdhonc Smgb 
23 C 738 fttp -43(1890) 

(2) In re ’Ifancharji C Bom If C R 
0 C J 55 08 (18C8) Possibly this was 
meant though it is not clear when it was 
Raid that for the application of Fqmtahlc 
considerations there is as o r ile no room in 
matters ot procedure Debi Dajal t Bhau 
Protap 31 C 433 440 441 (1903) 

(3) Lala Sur>a i Colab Chand 27 C 721 
atp 755(1900) 

(4) Durga Cho^dhrant t Jewahir Singh 
18 C 23 atp 30 (1890) 

(5) Bhup Indar t Bijai Bahadur 23 A 
at pp IT 157 (1900) As to the use of 
Headings Interpretation Clauses llloatra 


tion^ and Marginal 'Notes boo Aitlors 
Evidence Act 5th cd pp 100 101 

(6) Ajudbia Prasad « Balmukand 8 A 
354 (1880) per Mabmood J Rung I^all 
Alwaer t Tokhun Xlisser 25 M P 304 at 
p 30o(187G) 

(7) The Roman law and modem con 
tincntai sj stems derived from it reject tie 
notion bee Article m C Bom I 1 18C 

(8) See Article in 7 Mad L J 109 

(0) Per Lord Ilalib iry I C in Quinn t 
Leathern 1901 A C 500, cited in Jchangir 
V Secretary of State 0 Bom L R atp 189 
(1903) and see as to diela Rowlandson t 
Champion 17 M 21, atp 27(1893) , 
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the case before him ”(1) Lord jtfansfield, C J, said, ‘ It certainly is icry hard 
\ipon a Judge if a rule -which he generally lays do-wn is to be taken up and 
carried to its full extent This is sometimes done by counsel, who have 
nothing else to rely upon ; but great caution ought to be used by the Court in 
extending such maxims to cases which the Judge -who uttered them never had 
m contemplation If such is the use to be made of them, I ouglit to be \ery 
cautious how I lay down general maxima from the Bench ”(2) 

It 13 well to bear the remarka cited m the last paragraph in mmd, though, 
of course, the nature of procedure law does not always admit of their applica 
tion In many cases the rules arc of an artificial and arbitrary character, 
though in others, such as those dealing ivith bar by judgment or by suit and 
the like, questions of principle are widely involved 

As Hollonay, J, said, the application to practical life of sound principles 
presents no more difficulty than that of empirical ma-nms (or, we may add, 
case law), based mainly upon a misunderstanding (or lack of understanding) 
of the "rcat practical jurists, whom all admit to be the only guides (3) 

In questions of procedure it is generally important that there should bo 
uniformity of decision, and that existing practice should not be upset, (4) for 


(I) In rc Hallet’s Estate, 13 Ch D 712, 
per Jcascl, M 71 , Oabom i Rowlett, per 
Jessel, MR, 13 Ch D 774, 785 See 
remarks of Edge, CJ, and Straight, J, id 
R t Gobardhan,9 A 528,655,575 (1887). 
R V SrahomedHumayoon Shaw, 13 B L R 
353 (1874) Lord Mansfield, m R p Bern 
bridge, 3 Doug 332, said “ The law does 
not consist of particular cases, but of general 
principles which arc illustrated and explained 
jn those cases ” , and as to dic/fl, eeo remarks 
of Best, C J , in Richardson v Jfcllish, cited 
in R P Chagan Dvjaram, 14 B 345(1800) 
“The expressions of every Judge must bo 
taken with reference to the case on nhicb bo 
decides, olberwuo the law will get into 
extreme confusion ’ 3Ir Ramanathan, K C , 
jn bis speech on behalf of tho Ceylon Bar 
upon the news of the death of Sir John Phear, 
late Chief Justice of Cej Ion, said Tho so 
called ‘uncertainty of tlio law ’ is nothing 
jiioro than tlio uncertainty of ill trained 
Judges ai to tho tnio facts of tho case nnd 
the J roper j rinciples of law applicaWo to it 
lie (‘^if John Pliear) made the Bar argcio 
costs upon first pnncijih s of law Befon* ftis 
ftdaent legal pruieiple*i were of little aaail m 
the dct« niiinaf ion of a case iinK<a supportwl 
J J a judgment of a competent Court here or 
m 1 iigland If m argiiiPg an a Ivucato 
citt-tl a deci 1 d ca»o wilhout going into first 
jnn^ifle* J/t MOidl /aa, ‘I dnl want 
rnth nti ■* tis •« he this f a <wnam 


mathematician would solve a problem bj 
applying tho axioms and propositions wo 
hare learned in our books ' If they passed 
on to authorities too speedily he would say 
‘ We do not want authorities just yot , they 
are only of corroborative value Let us solve 
tho question by tho proper application of 
first principles and then look into authorities 
to discover whether our conclusions on first 
principles are corroborated by them ’ In this 
Way first principles becamo paramount ’ 
(Ceylon Court, April 10, 1005 , cor Sir Charles 
Layard. C J , and MonenefF, J ) 

(2) Brisbane v Dacres, 6 Taunton, p 1C2 

(3) Do Soura V Coles, 3 ^fad If C R 384, 
otp 420(1808) 

(4) rulkumnn t Gban^hyani 3l C 511, 
at p 613 (1003), pcrRampini J , Handal A. 
Co V Paziil EllaJul, S C C Rep 2 of 1912, 
3 Teb 1911, cor Jenkins C J, and Rood 
roffo, J In Dymondt Croft, 3 Ch P at p 
GI5, James LJ,BaKl Wiat my JecLsion 
would hftvo been if this point had couio 
beloro me in tho first in'^tnnco I need not aay 
Tbo rule (ns to substituted scrrict.) has already 
been const rued by IfuddJestonc B in accord 
ancewith what seems to liaao been the general 
understanding of tho Judges in ( hambers and 
It IS very iiiijiorfant that tJitre should be tini 
formity of tlecmon And bco per Edge CT, 
inMiro Bm^adf I^lit Knar, A at p 100 

* Stthfl jrmriplcs of law ndminisjmd ly 
a Court r I JiMlicc ought not to 1 oliglitly dn 
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in 8«ch f''\«c3 i( 11 often not so imicli flic mlurc of the rule ns llic f'lct that 
(here 19 n fi\(xl rule \\hich resUj matters In f^idasua Pillni v Rnnxalmga 
rillsi,{l) the l’n\') Council eiul The nllogcd consensus of the Indian 
Courts being thus established, their Lordships, s^hatcaer their opinion upon 
the construction of this clau'-o might ha\c been, liad tho question been res 
uxtrqra, do not tbink it would be right to run counter to so long a course of 
decision upon uhat is in fact merely n question of procedure, it being admitted 
that the plamtiH may assert rights of this nature, if thej exist, in a separate 
suit ” 

" It is the duty of a Judge not to declare «hat ho considers the law ought 
to he, but to decide uhat, acconling to the best of Ins judgment, he finds it 
13 ; and if ho finds a principle laid dovm upon competent authority it is far 
better to accept and apply it broadly and honcstlj, e\en if he is not in his 
own mind satisfied with tho foundation of the rule, than to attempt to fritter 
It awaj in its application to cases which mamfestl) come within it ”{2) The 
reasons, howcacr, which Judges ha\e assigned for their opinions ha\c not the 
same degree of nuthontv as the decisions themselves (3) As regards these, if 
two eases arc not to be reconciled, the autliont) which is at once the more 
recent and the more consistent with general principles ought to preaail (4) 
As alrcadj stated, if a principle is laid down upon competent authority it is 
far better to accept and apply it broadly and honestly, even if the Judge is 
not in his own mind satisfied with the foundation of the rule, than to attempt 
to fritter it nwaj in its application to eases which manifestly come withm 
3t (0) TJio same rule applies when dealing with tho provisions of tho Code 
itself “Wo ought jiot," said Sir Barnes Peacock, CJ > “to fritter away tho 
law by conbtrmng words according to a mere technical sense instead of giving 
them a broad meaning so ns to embrace all eases intended by the Logislaturo 
to be provaded for ’ (0) 

The Courts here must be guided m the first place by tho terms of tho 
Code Itself, and, secondly, bj tlioae decisions of the Indian Courts which interpret 
the Code ard which arc binding on them Ihe Subordinate Courts are bound 
to follow tlie rulings of the High Courts, to which they are subject, where there 
are different rulings of different High Courts, (7) and in the absence of such 


turbed or doubt cast upon them witlxout very 
BufTicient reason ’ And as to overruling a 
senes of precedents, see Probhaharbhat t 
Vishwambar. 8 B 313, 317 (1884) , Kusum 
Kuraari v Rvtja Ranjan, 30 C 909, 1003 
(1003) 

(1) 16B L R 383. at p 398(1876), 6C 
21 A at p 228 

(2) Usillv Rales L R 3C P D 327, per 
Lord Coleridge , R t Cha gan Dayaram 14 
B 352 (1890) 

(3) Caledonian Railway t l^alkcra 
Trustees, 7 App 259 

(4) Per Lord Sclbome, L C , Campbell t 
Campbell, 6 App Cas 787, 793 In the High 
Court a ease of this kind would be referred to 


a Full Bench See also Caledonian Uy Co t 
■Walkers 7?nistces L R 7 App C!as 259, 
279, Redgrave t> Hurd, L B 20 Ch D 1,14 
Ex parte Reynolds ib , 294, 203 As to 
judgments of Courts of co ordinate jurisdic 
tion see Gatliercolo v Smith, 44 L T 439, 
440, Smith V Lambeth Assessment Cora 
mittee L R 10 Q B B 327, 328, In re 
Bullets Settlement, 8 Jur N S 205 

(5) Per Lord CJolendge, in Usill t Rales, 
3C P D 327 

(6) llurro Chuoder v Shooroodhonoc, 9 
W R 402. at p 400(1868) 

(7) Swamirao Narayan t Kashmatb 
Knahna, 15 B 419 (1890) , Balafi Ganosh t 
SaLtmiam Parashrara, 17 B 655 (1892) 
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ruling will do ell m followng tlie decisions, if anj , ol other High Courts and Chief 
Courts in India As regards the High Courts themselves, Korns, J , sitting 
on the Original Side of the Court, said with reference to a decision of an Appellate 
Bench of the same Court, that though he was not prepared to say that he 
should consider every judgment of an Appellate Bench binding upon him when 
sitting on the Original Side, yet c\cry such judgment should receive respectful 
consideration and careful attention and should be followed, unless the Court 
w as \ cry clearly of opinion that the conclusion am\ cd at was an erroneous one (1) 
As regards Appellate Benches all are bound by decisions of the Privy Council 
and by Pull Benches of the same Court and if one Appellate Bench differs 
from a previous decision given by another the matter must be referred for 
determination of a Full Bench (2) The High Court is, however, not bound b) , 
though it wall gi\e respectful consideration to, the decisions of another High 
Court As regards other countries, reference may be made to English case 
law, when in point, as also to the decisions of those countries such as the 
United States, (3) whose hw is derived from a common source with our own 
As regards, however, the decisions of the United States Courts, citation should 
not be generally approved unless viherc it is shown to be necessary by reason 
of the novelty of the point mvoKed and the want of Indian or English pre 
cedents (4) As regards these latter it has no doubt, been said that the 
Code of Cival Procedure docs not prevail in England, and wc must interpret 
its terms as best wc maj without reference to English cases "(5) It is, 
liowever, subnutted with all respect that this is neither a correct nor useful 
view of the matter The Courts in tins country can ill aftoid to disregard 
the results of the learning and experience of the English Judges And 
for the most jiart thc> have boon glad to avail themselves of both This 
lias been where either general legal principles are involved — principles of 
common application in all countries, or in those in which English notions of 
jurisprudence prevail— or in cases where sunilar provisions to those jirc 
vaiUti" here exist elscwlierc, as m the case of many sections of the Code 
which ire based upon or taken from the English lules under the Tudicvturr 
4ct AVliore it was argued that an English decision had no application to 
Tndn, the Friv*> Council said, that though that case would not bo binding 
as an aiithont) upon .a Court in India not administering English law, then 
Lordships were far from holding that, decided as it was on the application of 

(1) Oncnt'vl Bank t Gol ind 9 C COJ 277 (18f»7) A Judge of tho High Court 
nip liO” (ISSa) [butfiec Jill b'vjjai Krwbna, Bitting alono to bear below R<! OOrnnnot 
14 AI at p 101 (1800)] for pTample, tho make a rcfcrrnco to tho lull Bench, Isilu 
decision of in Appi Hate Bench might promj Momlult Cholim Miillik 25 C 89C(1S9S) 
mion law or practice iliticrcnt from tliat pre (3) Soo Malcolm i Smith, Taj lor 8 Bep 
\-ailing upon tho Original Side of the Court 281 283(1818) , Bratldon t Abl)ott,il 112 
On tl otlicr Iian I, n decision on npp<’al from 111 j»cr Sir Ijiurcnro 1V« 1, CJ , Varamanga 
tilt Original '^il’ aionld lo death I miling t Stamp fiC B P 2l5 301 

f> karal (liand Vlitter t Mohun Bill 25 (4) See In rc ■Mt‘<‘<oiiri Sleam«liip (o, 42 

( .ntp ISO(lsaS) Hi D 321.110,111 

(2) One Jti Ige cannot ref r to tli*- lull (5) *!oiirin Ira VI him Jngoro i Siromoni 

I rnrh will (lit 11 e cr ncuiTinci « f ll « i ll «r, 11 1 1 2S( 171 at p 175 (1000) ;K-r Baini iii 

Cl 11 1 rKanti BmUlunCItind r 7 W H aiidl rntt IT 
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a maxim expressing a principle recognized bj tlic laws of all cuihzcd countries, 
it did not afford a rule applicable to circumstances of the same character lu 
India (1) So also, AVest, J , in delivering the judgment of the Full 
Bench, (2) dealing with a question arismg under sect G22 of the former 
Code, said “ In such a conffict of opimona as has arisen on the subject vre 
are now considering, it may be useful to see how similar questions have been 
dealt with by the Courts in England Thcit decisions can, of course, only 
afford analogies, not precedents, for Courts so differently constituted as those 
m India , but these analogies point to principles of general application, and 
thus repa> our attentiae consideration” As already stated, many of the pro 
Msions of the Code arc taken from the English Rules and Ciders, and there is 
no reason why the decisions given on those Rules and Orders should not be 
applicable here, or on such portions of them as are of equal application in this 
country and in England Where a principle declared in an English decision 
does not depend on any peculiarity m English law it may bo applicable here (3) 
iVgain, where a Colomal Legislature has passed on Act m the same terms as 
an Imperial Statute, and the latter has been authoritatively construed by a 
Court of Appeal in England, 8u*-h construction should be adopted by the 
Courts of the Colony, (1) though, of course, when the Indian Legislature has 
rejected or declined to follow the law of England upon n particular point the 
case la altogctlier different (5) 

It cannot, however, be loo much insisted upon tint procedure i& mere 
machmery Its rules should be observed, bat it is to be remembered that 
those rules exist to enable the Courts, in a settled and convement manner, to 
dispense justice Merc tcchm ality is to be avoided therefore ns much ns 
possible Tbs docs not mean that the provisions of the Code arc to be dis- 
regarded, but they ate to be cocitrued liberally, and if found to have been 
infringed it must bo seen whether such infringement has nffected the juris 
dictiou of the Court or the merits of the tasc(C) Courts oE law should be 
especially cartful in dealing with tochnical objections to ''Ct wliit effect their 
dtciMon will have m defeating substantial justice (7) Hit Court uuy how 
ever find itself constrained to set aside on order on i ground wlmh his unfur- 


(1) ^tadras BaiUay t Amindir of tint 
tiiugarum, 2: yV R 279, at r 281 (1874) 

(2) bhuii Natlukji t Soma Kashinath, 7 
n 311, at p 339 (18S31 

{3) \andi Singh i **ita llatn 10 t 077 
(IMS) 

(4) Trimble t Hill, 0 Vip ta- 312. 
Ivathama Ivatcbiar r IXini8ingaTo\cr 2 1 \ 
y\ 0 must construe each Vctonitsown 
vordmg and m aecordsneo vith its oau con 
text," M-vtx Hai t Katim Husain 13 \ at 
p 437 (1891) In construing an \ct pn 
M ions of other itMutea «hieh arc m |«n 
rmferm inaj Ik> nlcrTfl to V-sam r 
I’at! uinm\ M at p '>02tl*‘J7) 

(*} 1* t t.Bulct 7 A 41 o" 31 (I^Hll 

( 0 ) *y«. 8. V', /»> r the Juii ul 


mitt c uiUluok U> kill, csocntul j isti i < 1 tl <. 
CISC withoutconsi lering vrhrthir maltrrs of 
form hate lieen strictly attfnded U>, t bird 
Larce ''in" r Kotlahul fcing 2 JI I \ 311 
(IStO) In llithL-hur r Nam t-Lumn 5 
\ll II t ll do dt (1S7,) •'tuart tJ. 
sail that he dt I not desin to ■ ri t 

rtilea to ant unneei-s^arj n^imrcc-rnlt «f 
legal art to aork out the rr^^uimrcnti of the 
Code 

(7) Haranuni r I’rosunno 9 t 7i^ at 
H 765, Xif I J kanl ( srth, t J (I^s3) , 
b C ,12t. L I* oh* ,33s . anlcicthcdi turn 
of L rl IXn.nan, LJ , cite,! n MaLaLaU r 
KuiLamt 21 'I 373 atj • )t 

U alaata unj ’ -a ai t 1 1 d-feal ja t> t I v 
adLrixi. c to Ut! al and arlitrary rul a. 
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tunatel) no relation to tlio merits of the case, as for want of jurisdiction, even 
though no objection has been taken by the parties (1) So m the case now 
cited, (2) the Piiv} Council said “ This objection to the award was apparentl) 
not brought to the notice either of the Subordinate Judge or of the High Court 
But the statute is there, and the Judges were bound to take judicial notice of it ” 
And the Court is bound to take j udicial notice of a change in the Statutory Law 
while a suit is ponding, and a party is not estopped from calling attention to 
it, since the Court is taken to have known it (3) And though it is exceedingly 
undesirable that any amt should fail on account of any technical objection, such, 
for instance, as that of misjoinder, at the same time when the objection is 
raised at the earliest opportumty, and when serious inconienience and expense 
are likely to be caused to the parties, it is impossible for the Courts not to 
adjudicate upon the objection, and to relieve the parties from it (4) Eules of 
procedure aie, however, mere machinery, the means by which the Courts are 
enabled to dispense the justice for which thej exist As the Privy Council have 
said, it 13 of the utmost importance to the right adnumstntion of justice in 
the Courts of this country that it should be constantly borne in mmd by them 
tint by their very constitution they aie to decide according to rjmfy and 
good coiucience, and that the substance and merits of tho case are to be kept 
constantly m view (5) Again, Lord Penzance said (6) “ Procedure is but 
tho machiaeiy of tho law after all — the channel and means whcicbj law la 
administered and justice reached It stiangely departs frum its proper office 
when, in place of facilitating, it is permitted to obstruct, and even extinguish, 
legal rights, and is thus made to go\ern where it ought to subserve 

The Code is not exhaustive. — The Code is not cxliaustue It is not 
uncommonly thought that it is sufficient to defeat an application or to io\crso 
an order tint no particular section of the Code can be cited as an authority 
for it It IS tiuo that Strachcj, CT,(7) stated that the Code contaiuod tho 
whole law of CimI Procedme AVc arc not, however, aware of anj other 
authont) to this effect, and that observation was not adopted bj Bauerjee, J , 
in the same case, and both in earlier and liter cases in tho same Court it w is 
held that the Code was not cahaustivc (8) Ihc latter ucvi, it is submitted, 

13 undoubtcdl) the correct one, and is supxiortwl by numerous cases to which 
reference will bo made Indeed, lu one of these, Halimood J, said (9) 
"I ma} therefore at tho outset state tint, accoidmg to my Mow of the 
rules of construction applicable to statutes like the Cuil Proccdiuc Code, the 
Courts ire not to act upon the principle that cicrj procedure is to be tal cn 


(I) Jojinrim fcmgh t Muilhoo Sudun, 16 

C 13 ( 1 &S 8 ), taitliinallm Tillai i T (R C ) 

17C W ^ 1110 (lOlJ) 

(J) Tiija Knnnruii t Cluutlliram 
lUugwutit, 13 A SW.ntp 30l(ISJI) 

(3) Lalwshtni Uiti Kujruu t \(vl Kjbarj 
A1 hr. IOC 531(1*13) 

(1) Sudhculu t Durgti 14 C 135 at 
p 438 (lss7) 

( ) Himo m«tiixn-«ul I’oiUj • '1 ‘•"I 

lUL--ctt,0M 1 A at IP 410, 411 (IMf J 


(0) In Kendall i Hamilton, L R 4 App 
00*1 nt p 52o cited in 22 A 320 

(7) Ilabil Rnkah i Rabko 1‘rasail, 23 A 
l(i7, atp 173(1001) 

(8) Durgii mial t An miji, 17 A 20 at 
p Jt (IbJI), Dll nknl ‘'ingh t Plmkknr 
binel 15 A 81 ‘>5 (lb 13) per Sir Join 

1 k"* ^ J 

(0) Nip'iiigh Das i Mmgal b«b a, 5 A 
at IP rj. 173 (lbS2) 
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ft's Jin ’ijl ltd, iinV ■» it r\prr U unuild Inr llic \iul on Ihc ron* 

jitin ijil*' tl c\cr\ j t<» duro ih I«» 1 • unl«‘f'towl ns p‘'rinis‘:jlilo {ill it 
js f’nn\n to !>'’ jrohil iir<l t! <* Im As n mnilrr of ^mcnl pnncipl'’, Jtro 
liil iti ms rnnn it I c jin'* im'^l, ntnl in lli*' jtrs<?n{ ns^, tlirrrfnrc, it rests upon 
tin? dpfrn lints to pIiow tint tlio ftnil in tlic form in nlitrh it Ins been 
brouelit IS j'Tnbihtd b\ tliP rnl''s of procojun* njiplicnblr to the Courts of 
Justice m Inln’(l) This rtntrmcnl, if it is not to bo Inblc to mtscoii 
ception, IS in noo,l of rxphivition .in! spnlificition It is not to be euppo^d 
tint It sins intrnJe'l to wirnnt ony an*! r\er\ rnip of profcsliirc «hicli n 
Court mi> nrhlr»nlj rlioov to iIcmn or to follon It liis been nlronl) 
pointed out (2) tbit the CVle is cxbiU'tuc on tin hitters in respect of 
nhirb it dcclirrs tb^ lin , tbit i** on anv point fj^ctf oif/y tlrrlt uUh h'j l^ the 
law must Imj n^-'rrtimd b) nforen o to its pro\i<ions The Code, honcier, 
IS not c\hiu»ti\c in the fon*c tint for in't'itico, the Liidmcc Act his been 
s.iid to be, tbo hTond S'ttion of ivJiich, il Jms Ix'cn held, jn rfTect, prohibits 
the introduction of unc bird of ovidcnec not spccit eillj nutborircd bj tic 
Act Itself Ihc Code binds the Court so fir ns it yoc* (^) If it prescribes u 
particular course in n jiartiruUr ra^, ihsi coiir*c imisl be tnhen If, on the 
other bind, ns m the i isc of the fortner se<ti m 'iCI (now oiniltcd), it contiiiiis 
in i.Npre'^s jirohilitign, the latt<r mu't !»c pnen cfloct to Mnnj mutters iiio 
desk with undtr a fecttU-"! priietire(l) Hut r\«n sin li i practice howetor 
inietcnte i innol lie Icpal if it is contnin to ui i\j)rt'-3 iinctiiunt or is 
inconsistent with it (5) It wn^ huwcMr pointed out bj Wilson, J, in the 
case evtoddC) tint if the Court bad power before tin. introduction of tbo Code 


(1) bo 111 Itadtia Kuhen 1 Itadlia Knliad, 
18 C C15. S18 (1801), tbo Court held that la 
tlio abaenco of anj proiuion m Uio Codo 
directing on application to be made for ciccu 
tiou of an entire decree, a second appiicntion 
f )r execution was not barred beo obserro 
tion of Mohmood, J , ‘Licrj'tbing is per 
nonsiWc wntras \bvTO is Bomo prtpVn\>Aw>n 
against it, m Muhammad Sulaiman t Mu 
hammad \ar Khan, 11 A at pp 2ST, S88 
(188S) 

(2) p y 

(3) Doorga Cinraii Unw t Nitto Kally 
Dosscc, 5 C 810 (1880) , Punchanun Singh 
i Dwarkanath Roy, 3 C L J 29 (1905), 
lluhum Chand Raid t Kamalanand Singh, 3 
C L J C7 (1005) 

(4) See Prabhakarbhat i Vishwambhar, 8 
B atpp 316,317 The established practice 
of tho Court m matters of procedure is tho 
law of the Court, unless it be inconsistent 
with Bomo higher law or legal principle,’ 
per M est, J , deln enng judgment of Full 
Bench 

(5) Jehangitv Setretary of Slate, 6 Bom 


L It SlO(iOO-l), GIja t Bonnoud, 2 Tajl 
JL Hell, 106, at p 20o (1657) ( But if tho 
practico 1ms been departed from m this 
instance, w hat is t!io practico of a Court com 
paixdlo tho direction of a statute * TwrPcil, 

C J ] ,1 forhori, a dcBnitc proMsion of law 
cannot bo c\aded on the ground of con 
>«wenco, l\iwi Vrosad i bachi Bassi, G 
C \\ K 565, at CS9 (1002) , BalkaianRait 
Oobind Kath, 12 A 129 (1890) la Palmer 
i llutciunsoQ, 6 App Cas 019, cited in Bai 
Amrit t Ifaiibhai, 8 B at p dS9 (1SS4), 
tho P C said that ‘ no practice of tho 
Court can confer upon it any power or jurw 
diction beyond that which 13 given to it by tho 
charter or law by which it is constituted ’ 
Shi\a Nathaji v Joma ICashiaath, 7 B 341, 
344, 348 (1883) As to an incorrect practice, 
aco Nathmull i ^lalharrao, 19 B 350, 351 
( 18 U) 

(C) I>oorga Charan Das i I^itto Kall^, 
supra, at p 820 (1880), followed, Pun 
ebannn 6ingh v Dwarka Nath Roy, 3 
C L J 29 (1905) , Hukum Chand Baid i 
KaniaUnand Smgh, 3 C L J 67 (1905) 
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to make an ordei, and that power is not expressly taken away by the Code, 
It must remain (1) So it was held m that case, that although Chapter XXVI 
of the former Code only pro\idcd for suits to be brought by a pauper, 
tlie Court had 5 et power to allow a defendant to defend m forma pauperis 
^0 also in a case ( 2 ) which dealt with the inquiry into the question of 
minority, wiere a suit was brought b}'- a person professing himsplf to be adult, 
but denied to be such by the defendant, upon winch an issue was raised 
for trial, the Court pointed out that sect 442 of the former Code did not 
apply to the ease, which was not provided for bj the Code It however 
refeiTtd to the practice which prexTiiled before the Code was passed, and held 
that that practice had not been abrouated any provision in the Code, and 
must be considered to be in force (3) As regards, therefore, matters not 
specifically dealt with by the Code, the Courts are empowered to act under 
and according to their original powers and practice Cases maj , however, 
arise for which no provision can be found, either m the Code or in previous 
enactments or piactice As the Code does not afiect pieviously eiiistmg 
powers e\prcssly given and acted upon, neither does it affect the power and 
dut} of the Court to act according to the well known rule (govermng alike 
the rules of substantive and adjective law (4)) in cases where no specific 
enactment exists, according to justice, equitj, and good conscience. The 
Court has therefore in manv cases, where the circumstances require it acted 
upon the assumption of the possession of an inherent power to do that justice 
for the admimstration of vvhich it alone exists (5) So it has been held that 


(1) So tliojunsdictioQ of the High Court to 

impriaon for contempt, which it has inherited 
from the Supreme Court, and which was con 
ierred upon that Court b> the Charters which 
invested tt vuth all the powers and authority 
of the then Court of King s Bench and Court 
of Chance rj , has not been removed or affected 
by tho Cnjl I’roctduro Code Jlartin t 
I>a«rtncc, t C C55 (1870) And see I.ogal 
J’ciHtiubrantcr t ^Jatilil Ghoso {lUIJJ 41 
C I7J (tho Cdcutta High Court cm commit 
for T. contempt within its or gmal junsibction 
but not for contempt of a Mofussil Criminal 
Tourt) , and m re Amnta Bazar Patnka, 
17C > 1253 (1913) 

(2) Bcni Bim Bbiilt t Bam Lai Dhukri, 
IJC ISO, 100, 191 (ISSO) 

(3) face also Glunu Krishna 1 P-imDis 20 
\ 102,103(1897), Rattan Balt CliabildaB, 
UB 7,11(1680) 

(1) f-cc8 2l,Bcn^ Reg III ofl79l, p 17 

■'fad Ibg II ot 1^02 2\aoTO}n J’«ger«, 4 

Itiin H C R ,0 C J 1 rtp J7(JSr7) ‘‘«t. 

Vit KlI of l‘‘'>7 (Bengal X B 1' 
iTi I Cnil (.ourU) « 37 (J) , niid 

\i I III « f Ih7 1 ('la Ir-i Cm! ( ourta) » li» , 

1 !iii t t ujvil ''Jiaii. 0 A ojJ, I3a (1881 


(the rule governs alike substantivo and 
adjective law] , Lalla &heo Chum t Earn 
nandan Bobc^, 22 C 8 atp 12 (1604), whero 
the rule was applied in the absence of any 
statutoiy provision Theso principles, how 
ever, aro to bo involved only in cases for 
nhicb no specific rules may exist — Rani 
Coomar i Chandrucaiito Mookerjee, 1 I A 
23,50(1870), Jugdeo Karaiu i EajiSuigli, 
J5C 050, atp C64(J8S8) 

(5) I’lnchanan Singha t DuarkaNath Roy, 
3 C 1/ J 29 (1905) , Ilukum Chand Baid v 
ICamalanand Singh, 3 C L J 07 (1005) , 
Pasik Lall Hutt i Bidhu Alukhi Dasi, 10 
C W N 719 721 (190G) Gurtlco Smgh t 
Cbandalib Smgh, 5 C L J 011 (2907) 
Sir John Edge, CJ, said Although I 
am most reluctant to dccido (questions ol 
proetduro on tho basis of Courts having 
inherent poucr to ln^cnt proccduro for 
thcmschcs, jet ulien I find that tho 
LrgisLaturo Jjas pnnidccl no proccduro to 
lo follourd in cases which must an I do 
arise I am compelled lo hold in such lascB 
that Buili inhcr nt jMiutr duis exist in tho 
(uirl-< f r « thcmiso tin rk of the Courts 
Lould nil bt disjKisid of, and (ho Cotirlfc 
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altlioti li flif (’otl*' contAinwl jm express jrnM<»inn on the nntlers hercnnftcr 
nipniionM the (’o\irt 1ms nn inherent jionor ex (khitn juslUwc to consoluhte 
Pints, (!) to postpone the Insl oC pome of seseril enits pending tho decision 
ol a tr't or po\ernin" nrtion (2) ncconlipg to common practice to advance the 
heinng of tho pint or nccclcntc the hciring of an appeal , (3) to ascertain 
N'lietler or not it his before it the proper parties, (1) to add (sect J2 of 
the former Cofle not bcin" cxhaiMuc) pirttes,(5) to entertain the applici 
tion of a thml j er'on to 1 e midc a parta to a amt (G) to allow a defence in 
forma pctiprn* (?) to “tax on ibc ground of conxemenre proceedings m 
a cross Pint , ('') to inquire whether a pliintifl 1 “, as he professes himself to 
be, an adult and if the finding be in tho negative, to suspend proceedings , (9) 
to decide one question and to reserve another for further investigation 
the Privj Council pointing out tl at it did not require anj provision of the 
Code to autlionic a Jiidj^c to do whit m this matter was justice and for the 
idvointagc of tin, pirti s , (10) to remand a suit m a ease to which neither 
sect fiG2 nnr sect oGC of the last Code applied (11) to stay the drawing 
np of the Court a own orders or to suspend their operation if tho necessities 
of justice po require, (12) to dismiss an application for execution when the 
applicant fails throuch lits own laches to put the Court m a position to proceed 
"ith his application (13) to proceM forthwitli to decide an application for 


would lave no pow«f to I nag litigation m 
8 ich CORPS to o cl 1 ^'' PI onVal Singh t 
rhakkar&ingli IB \ ot p 0»{18M) and m 
Haajit Singh t llahi Pakali 0 A C20 622 
(1883) Stiort CJ Rpoko of tl OBO who 
refused to know onj thing obout proccdiro 
hfjond the letter of tho Code itoclf 

(1) Ivchal Singh t Alai Ahmo I 16 H 
110(1871) Pcacockr Pjjnath IOC 68(1883) 
Kalicbarant SurjaKumar{!912) I7Ct\ N 
320 Soo notoa to 0 II rr 3 G ond 7 potl 

(2) See notes to same ond V ilhu v Nora 
'an 5 Bom 11 C P \ C J 30 32(18f8) 

(3) Dharrara Suigb t Kislicn Singh 12 

' ^ L R 632 633(1683) As to the pnncipio 

’ pon which the Court actu m allowing causes 
to bo advanced scoPawsoDt Samuel I Cr 
4- Ph at p 181 182 where the Lord Chao 
cellor sa d That it could not bo assumed 
Upon an application of this kind that a cause 
would occupy but a short time in hearing 
and that although any objections wh eh tho 
defendant might personally make to the 
application were entitled to vciy httlo atten 
tion yet that it was duo to the other suitors 
of the Court whoso causes were also waiting 
to bo heard that no ono shoul I bo allowed a 
precedence uni ss upon some special reason 
being shown why justice coul 1 not othcrwiso 
1 e effectually a Iministire 1 in it an I that a 


strong ea«o would therefore bo reqiircd to 
|uslif> a departure from the ordinary course 

(4) Mubamma I Jluoam t Khusalo 10 
A 223(1888) 

(6) Gayanananda t Kiisto Chandra 8 

C 33 N 404 (1001) 

(C) Oriental Bank t Chamol 12 C &13 
(I8SC) 

(7) Boorga Chum Bass i Nitto Kally 
Dossce 6 C 819 (1880) 

(8) MGckjcev Basowjec 4C L R 232(1879) 

(9) Bcdi Ratn Bhutt i Ram Lai Dhikri 
13 C 189 191 (1880) 

(10) Maulvi Muhammad v Afahammad 
Abdul 24 1 A 22 32(18DC) 

(11) Burga B hal v Anoraji 17 A 29 
(1894) GaneshBhikajit Bhikaji Krishna 10 
B 398 at p 400 (ISSC) See also notes to 
O VI r 17 0 VII r 11 -pott dealing 
with tho cases where a Court of Appeal has 
amended a plaint and remanded the case for 
ro tnal tho view expressed by Kampmi J 
m Dbani Ram v Bhagirath 22 C at p 714 
(1895) not having been accepted 

(12) Afussamut Bnj Coomarco t Ramnek 
Das GC 33 N 781 atp 790(1901) andsco 
Ilukum Chand Baid t Kamalanand Smgb 
3C L J C7(l90o) 

(13) Dbonkal Singh t Fbakkar Singh 15 
A fr4(1893) 

C 
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cvecution on the materials before it, i\lien time has been granted to a party 
to perform any act necessary for the further progress of the application, and 
that act has not been done , (1) to stay, apart from the question ^vhether the 
case fell wthin sect 545 of the former Code, the carrying out of a preliminary 
order pending the hearing of an appeal , (2) to stay proceedings m a lower 
Court pending appeal and to appoint a temporary guardian of a minor upon 
such stay , (3) to control the Court premises , (4) to admit an appeal from an 
order granting a re\iew on a ground not referred to in sect G2D of the last Code, 
but winch is a necessarily appealable ground wliere an appeal is allowed , (5) 
to retransfer a suit withdrawn , (C) to deal with an application to set aside an 
order made cx farte, and to set it aside upon a proper case being substantiated , (7) 
and to set aside an order obtained by fraud and made without jurisdiction, (8) 
to amend a power of attorney by putting in the name of the attorney whicli 
has been omitted by mistake , (9) to rehear a matter before the order passed 
by tlic Court has been perfected (10) The Court in practice allowed amendments 
of written statements m cases not pro\idcd for by sect 116 of that Code, as also 
amendments of applications for execution m cases other than those proMded 
for by sect 245 of the same Code (11) It has been held that the Court his 
power to p^e^ent an abuse of its procedure, and to stay or dismiss frivolous or 
\evatiou3 actions, (13) to return a plaint after it has been presented and 
ulnuttcd , (13) or in cases not mentioned in sect 57 of tlic last Code , (14) 


(1) Dhonkal Singh i Phakhar Singh, 10 
A 84 (1803) 

(2) Baltashcn Saha i ’\(usst Khugno, 8 
C W N 072 (1004) 


(3) Punchanan Singh i Dw-arka Nath Roy, 
J C L J 20 (1905). 

(4) /n rcKhodaBuxKhan,15C 038(1888) 

(5) lUni-vnadhan V Narajanan, 27 M C02, 
(.07 (1004) 

(f) Giirdco Singh t Chandnkah Singh, 
5C Ti J on (1907) 

(7) Bibco Tulsiman t Hniilnr M-ihato, 

0 C W N 81 (1903) Tho Full Bench 
milling that there was nothing in tho Code 
to inilUato against tins mow Sudevi Dcm 

1 ''oinram Agarwalloh, 10 C t\.Is 300,310 
(1900), Shoo Prosunno t Buldliarcc Lall, 13 
\y R 232 (1870), Kamchandra Isarnjan t 
Draupade, 20 H 281,283 (189 j) 

(8) Sant Chandra 3Iookcrjo t Mahomed 
Hosscin. 8 C M N 408 (1904) 

(9) Cha\ i eniannessa t Baslrar, 37 C 390 
(1910) 

(10) Po'hnahatit Pasik, 37 C 25J(IOOO) 

and it was held that the Court had i^wer 
to a*Ji,,n a guardian o M.f'm to a d fendant 
who wls tf un«.und mind. tl<u„h in t i«. 
ndiuVd I>J*i * » 

UL 1\ N 2'^G(19</') JJii I-'wirMnjH 


given by 0 X\XII r 15 

(11) JjivatDuhcy Kale Charan, 20 A 478 
(1800) This was no doubt thought to bo 
justified by reference to s 047 of tho last 
Code Sattappa v Jogi, 17 Jf 07 (1893), 
but that section had no application to 
procectlmgs m execution whicli are proceed 
mgs in suits, and b 245 of that Code had no 
words corresponding to clause (c) of s 53 of 
the same Code 

(12) Atturmoncy Dosseo i Bejnn Bclnrj 
Dhur, Suit 875 of 1901, Cal If C Jan 2J, 
lOOn Prjag Singh i Raja Singh, 25 (' 
203, at p 200 (1897) Seo notes in Annual 
Practice to a 24, sub s 5 of the Judicature 
Act, 1873, ami Leo t Ashwin, 1 Times R 
291 , Bcandalous counter claim Slmni 
Kishoro t Shooshibhoosun, 5 C 707 (18S0) , 
^mindar of Turn i Bennajja, 22 M 155, 
15S (1893) [scandalous memorandum of 
appeal, whero it was held Court had m 
herent i>owcr to slop abuse of its records] 

(15) Prahhakarhhat t \iahwnmbar, 8 Jl 
311, J18 (18SI) , the Calcutta High Court, 
however, has held that thM was covired hj 
a 57 of till fornur Codi See iiohs to 
Ord \jr r 10 

(If) Twidhaji t Han, I I!< m J II J7d 
(ISJ*)) 


>tr M tijw 



rfr*\ nr 


rnr \Mni,r,. 


in 


or tn rrMfro In it« file* nny nliirh tlio Court ln« rrnio\otl therrfrom 
tin Vt'Tmmol, n« «lirro n li-n l*f‘rn Mnirk oft nmlrr a n\i*ipprolipn«ion tlint 
tlip p-»mr« Ind rntilM It ( 1 ) Itln^ l»crn hrld lint i{ ••vt 200 of tint CVvlo did 
not flp).1\ , tlio O-iuTt r>;omMn3 apppllitc jnn«dntinn Ind nn inlirrcnt jurisdiction 
to Inns it« drM'rr''s into armrihnn* with it^ jiidciiipnt«,(2) nnd tint nllhoiigli 
ff* t tOT of tint {Vvlo nppliM oidy to rn«c<» wlirro perrons liaNo boon adjudged 
limit K« under tin »titmr, and wa* •dent os to pnr«ons not fo adjudgi'd, the Court 
iroill, m tin mtero«l of jintiro (tlio ptoMMons of Chapter XXXt of the 
former Co-fe not being eshan*ti\e), nppnmt jjinnlnns od hlrm of Ruch 
perron*, and allow them to rne by neu friendu (3) A Court baa inherent 
jtiindietion to amend the phint and do<Tce,(l) and to nllo\i a pel ofl of costs 
'igiin«t purcln*e mone% in a ra*e not ptosided for by pert 211 of that 
C-olef'd So nl*n It MiP held tint tliotigb there uns no ppecnl promion m 
the Cole rnibbng the Court to refii«e, on the ground of fraud, to confirm 
a File, furh ns there wip m the ci«e of irre^iilanty, neither was there nny pro- 
\*isinn declnrmg tint the Court Flioiild not Ime Piicli a power , tint tliorc was no 
nere**ity for nny ppernl pro\i«ion, and that if a Court worn powerless to repress 
fniiil, and wns bound to ralifi it, “cijmty and good conscience,” tho leidin" 
pnnnples of administrition of the hw, arc violated, and tlic Court had inherent 
jurndiflion to refuse to confirm the pale (0) Tiio Court has nn inherent power 
to prevent an abu*e of its processes and is competent tn re\cr5e an order made 
in tlie a\»«enco of tlie oppo«ite pirty without '•ervirc of notice upon him, and 
which the hw direetn sbould be scried (7) 

Wint has l>een «aul applies generally. Ollier questions ari'O in regard 
to tho original side of tlio High Court, wlucli has inlientod all tho jurisdiction 
and powers of tho Supremo Court (8) It has boon held that tho powers of 
tho High Court m its original Civil luriadittion aro not limited m all cases 
to those given b) tho Codo, and in many respeetR itp procedure is peoulmr to 
ihclf (1) 


(1) Dili 1 Him foomar, OW R 
2S1 (ISCS) 

(2) Vfiihamina<I Xaim utlifi t /tmn 
Ullali, 14 A 220. 220, 217 (1892) 

(3) 2,abl.u Klian t Sits, 20 A 2 (1807) 
VenVatramana Uambhat v Timnppa Do 
vappa, 10 B 132 (1891), KacUla RoUdi 
I Narisi, 24 JI B04 (1901) , FrannuVhram 
Dmanath v Bai I,adkor, 23 B 063 (1899), 
Rasik I.nU Dutt v Bidhu Muklu Dvsi, 10 
C W N 719 (1900) This matter is now 
dealt with 

(4) Naniyanasami Nat sa, 10 M 424, at 
p 427 (1892), per Sluttusami Ayyar, J, 
KanmVfahomedv Rajooma, 12B 174(1887) 
[tho Court has mhorent power over its own 
records bo long as these records arc within its 
power, and it can set right any mistako in 
them] , and this i>ower, as regards decrees, 
was hold to be independent of ss 206, CS2, 


and 632 of tho f inner Code , Muhammad 
Naim uUvh t Ihsantillah, 14 A 226, 229, 
237(1892) 6co Ann Tr , 1907, pp SCO, 261, 
nates to Ord XXVIII r 11 

(5) IkIiti t Gopnl Siran, 0 A 351 (I8S4) 
for another caiHiomnsm in pro cmption law, 
sea Kashi Nath » Miikhta Prasad, G A 370, 
373(1884), and notes to Ord XX r 14, posf 

(G) Subbaji Eau v Snmvasa Ban, 2 
264, at pp 207-2G9 (1880) And seo as to 
tho inherent power in cnies of fraud and mis 
reproicntation Bit] Mohun v Baibuoa, 20 
C 8, atp 9(2893) 

(7) Krishna Chamlra v Prolap Chandra, 
3C L J 270(1006) 

(8) Atturmoney Dossco i ^ Ilutry Doss 
Dutt, 7 C 74, 75’(1881) 

(9) Jlohahir Singh v Kortick Singh, Suit 
757 of 1890 July 31, 1905, Cal H C Kirji 
Jina » Narran Mulji, 12 B II C B 129, at 
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These instances (and there are doubtleas others) are sufficient to sliow, 
firstly, that the Code is not exhaustive, there being matters avith -which it 
does not deal, and that in such cases the Court will, m the absence of any 
other express provision, esexcise that inherent jurisdiction to do such justice 
between the parties as the nature of the case requires There are, hoivever, 
cases in which a question may arise whether the exercise of a power or the 
right to make an application is derived entirely from express legislation 
So the right oi appeal must he given hj the enacted law, or equivalent 
authority, (1) and it has been debated whether a question of costs is one of 
procedure or one affecting vested rights, (2) m which case it -a as held that 
the power to award costs was derived entirely from Acts of the Legislature 
As pointed out, however, by Sir Barnes Peacock, C J , the laws cannot make 
express provision against all inconveniences, so that their dispositions shall 
express all the cases that may possibly happen , and it is therefore the duty 
of a Judge to apply them, not only to what appears to be regulated by their 
express provisions, but to all the cases to which a just application of them 
may he made, and which appear to be comprehended either within the express 
sense of the law, or within the consequences that may be gathered from it (3) 
So as is well known, sects 11-14 (formerly 13 and 14), of the Code do not 
embody the entire rule of ^c$ judicata, which as a principle exists indepen- 
dently of the statute enacting it , and indeed, even as icgards sect 13 itself 
(now sect 11), it has been said that it cannot be applied too literally (4) The 
principle has therefore been applied to cases ^ith which the Code does 
not expressly deal (6) In the undermentioned case,(C) Blair, J, said that 
there are cases of misfeasance grosser than anything provided foi in the Code, 
and that he declined to b6he\e that those are cases where a High Court must 
fold Its hands and allow obvious injustice to be done At the same time, it 
18 well to beat in mmd the observations of Sir John Edge, C J , adopted by 
Sit John Stanlc}, C J “Justice, equit>, and good conscience,” he said, “are 
captivating terms, a-nd beiorft a J-vidge vpphes what appear ta him at first 
sight to be in accordance with justice, equity, and good conscience, he must 
])e careful to see that hi9 views are based on sound general principles and 


p 1 10 (1875) [the Cml rroccduro Code must 
bo considered m conjunction with tho rules 
and pmctico of this Court] la Gobind 
( handra t Ganga Dhjo, 17 P L R 333, 
nt J. jaa (1871) Phear, J, speaking of 
tho original side practice as regards plaints, 
8n«l *' Wo in Bomo slight measure deviate 
from strict obicrAanco of tho practice laid 
down in Act VIII (of 1859) because 
and this Court has i>owet to mould its pro 
ceduro ns it thinks fit, only keeping ns nenr 
ns it reasonably can to tho procedure pre 
scribed by Act VIII’ And see jifr Alarkby, J . 
in Gumming t Gretn, 4 11 L R App- 75 7C 
(1870) dealing with tho question of appear 
anro • But m this Court t!ie practice, ever 
hinee its establishment, appeiAf* to haar 


dcjiartcd in somo respects from Act VIII 
And SCO Jointeo Cbundcr v Anundo Lall Doss, 
14 W R A 0 1 (18G5), where the Court held 
that though there Avas no power under tho 
Code of 1859 to order parties not on record to 
pay costs, yet that tho High Court had tho 
samo cquitablo jurisdiction m this respect ns 
the Supreme Court bad 

(1) Mmnkshi Naidu 1 Subramnnya 11 M 
SC (1837) 

(2) Yonosuket Ookerda, 211! 779(1897) 

(3) Ilmro Cbundcr v Shooroodhonce 
Dcbin R 402 nt p 400(1808) 

(4) Sec ■post, notes to s 11, po»/ 

(5) Ih 

(6) Rufga Diiinl « Anornji, 17 A nt 
p 31 (1S9» 
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(1) Ibti llaiuin e llrij lOiukan, 2h \ at 
I) 427 (1901) 

(2) Jn re Pleadtre of llifcb totirl H II nt 
U2 (]8^d) 

(3) Dclinaryan Dutt t CUuiiilat Celiose 
41 t 130 (1013) bco Dilnaraiu Djtt t 
llaiiiHadtian Klondal, 17 C 1\ N 114j 
(1013), Kwaja Muliamniaet Khan t llusaini 
nogam, P L (10)0), 32 All 410; 37 I A 
132, 14 C W N SOS 


(I) Vn onlf 

(fi) IluVuiii (.liaml Paid t KanialiDand 
Siagli, dC L J 1>7(1 j0'i), n isilv Lall Dull 
. Bulliu Maklu Dial, 10 t t\ N 710, 721 
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Kutti, 22 M 08 (1898), dealt with m the 
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High Court to 'a}, “It is quito true that the louer Court had no po^ver to 
make the order , but vre •will The power given by clause 15 is not an original 
but a superintending power It a«5uines that the subordinate Court had ]uns 
diction but has wrongly dechned to exercise it If the subordinate Court had 
juri'tdiction it is because of the inherent power and duties cast upon it by the 
rule which binds it to act in all cases where no specific provision easts according 
to equity, justice, and good conscience It has been recently held that pro 
ceedings on applications for enliancement of rent under sect 27 of the Chota 
Nagpur Tenancy Act (Beng A I of 190S) are judicial proceedings, and the 
Deputy Commissioners in performance of their duties under that Act are Courts 
subject to the appellate jurisdiction of the High Court, which has jurisdiction 
to interfere when the Courts of Collectors ha\c either exceeded, or failed or refused 
to exercise, the jurisdiction \ ested m them by that Act (1) 

Inherent jurisdiction — The inherent jurisdiction of the Conrt to which 
reference has been made in the la'^t paragraph has now been expres^lv recognized 
in sect 151 of the pre'=ent Code 

“The laws ’ — ^In the undermentioned case, (2) Stuart, C J, speaking of 
this expres'ion as occuirmg in the Preamble of the preceding Code, ob erved 
that It meant all the laws in operation at the time of the pas^mg of the Code 
including the General Gau«es Act of 186S, but, as has been pomted out (3) 
this IS not correct, as the expression must be used with the words “relatmg 
to the procedure, ’ etc , and the General Clau es Act cannot be deemed a law 
“ relating to the procedure of the Courts of Cinl Judicature ' 

“ Courts of Civil Judicature ”~Subject to what is hereinafter stated, 
the. Preamble shows that the Code applies to all Courts of Civil Judicature Its 
pro^'l ions will therefore govern the procedure of all Cml Courts an British India, 
subject to the provisions contained m this prelinunarj portion of the Code 
and to anv other epe'*ial \ct prondum a special procedure for pro^eeding'^ under 
it The general power to entertam suits of a Civil nature except suits of uhich 
C0|_mz3nce i' barred br anj enactment doc» not include a general 2 )ower to 
mak^ declaration*^ ^4) The Act applies to suits in the ordinarv civil juri-diction 
A‘= to c'the’’ ca'^e , see the following paramaphs — 

Special junsdiction. (o) Insolvency jurisdiction.— In nlvcniv 
procf-dure is cm! prtKfdurc Insolvencv procedure goicminc the Pro 
MB lal Court' wa' fo’TU'Tlr dealt with m tli»* Cod'*, but i*; now the sulject 
of a f'*uarate Ac* (HI uf 1 ^ 07 ) Tl' in'oUen i law ppbcallo to the 
JV. ijru^i T'wn of Cal u‘ta Maiu'i an! Lc alar, i* ccntained in 11 A 12 
V> t c 21 Clau " I*' <f IL" D'tt'r*- Paten lb^~ ^roul(^ tl it the 

fii oK'Ut Cou't in th' IVe id Town*' s’ all le 1 dj Itforc <ne of lie 
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Judges ot tlic High Court (cillcd tho Commissioner in InsoKcnc)), and 
the High Court and any 8uch Judge thcrcoC shall have and exercise wthin the 
Bens'll Dm'iion ol the Prevdenej of Port William, and tho Presidency of 
Madras and Bombay rcspcctucl), such powers and authorities wjtli respect to 
original and nppellito jurisdiction and otherwise as are constituted by the 
laws relating to in'^oBent debtors m India Tho Insolvent Court in the 
Prcsidonc) Towns is constituted by a separate Act of Parliament It is 
a Civil Court existing for tho purpose of gmng rcliof to persons unablo to 
pa) their debts B) tho Bo)al Charter Act, 18G1 (21 A 2o Viet c 104), 
upon tho establishment of the High Courts tho Bupremo Courts were 
abolished In 18G2 and 186*5 Letters Patent were granted The Insolvent 
Court was not then merged m the High Court, but continued in existence 
side b) side watli the High Court The appeal to the Supremo Court 
(Insolvent Act, sect 73) and tho power to inaLo rules (ib sect 76), were 
transferred to the High Court (I) But though tho Insolvent Court is 
a separate tribunal from the High Court it nevertheless stands m such 
a special relation to the High Court that a limitation or exclusion of the 
letters jurisdiction may indirectlj limit or exclude its own (2) Sect 0 of 
tho Inaolvont Act gives the jurisdiction, which is that of tho Supreme Court 
Sect 18 of the Letters Patent declares the jurisdiction to bo that constituted 
by the laws relating to Insolvent Debtors m India But under clause 44 of 
the Letters Patent this is subject to tho Legislative powers of the Indian 
Government Therefore when Act V of 1872 declared that tho High Court 
at Bombay had no jurisdiction m Sind it was held that the petition must bo 
dismissed, though the Insolvent was a European British subject (3) But the 
Supreme Courts jurisdiction was twofold— local as regards the inhabitants of 
the cities and personal as regards European Bntisli subjects residing m an) 
part of tho territories subject to the Presidency Governments Bo it was 
held that an European British subject residing m tho Bombay Prcsidcnc) 
but outside the local limits of the High Courts jurisdiction, was entitled to 
petition , (4) and that though the personal jurisdiction did not now exist as 
regards cml actions, it had not been interfered with as regards tho Insolvent 
Court This would appear also to have been the view of Peacock CJ (5) 
but not of Markb), J (G) though in tho latter case the actual decision was 
that the jurisdiction of the Insolvent Court wis limited to the Bengal 
Division of the Presidency of Port William that is Bengal proper the 
petitioner s permanent residence being m the North Western Provinces 

The Insolvent Court is a Civil Court its proceedings arc civil pro 
cccdmgs and (as was apparent from Chapter of the former Code now 
repealed) its procedure is Civil Procedure Rut under sect 120 nothing m 
this Code extends or ajiplie-^ to any Judge of a Ifigh Court m the exercise of 

(1) In re lUiagwandis llurjoan 8 ll 011 411 (1890) 

(18S4) (0) In re William Cockbiirn 2 Im] Jur 

(2) In re Jamet ( umc 21 B 40s N S 320(1807) 

(3) lb 40o (0) /« re Tjetkins an Insolrent, 1 B L. It , 

(1) /nre( cwrgeBKckwcll JBom H C R O C 81 (1808) 

4Cl (lb7i) In re James Currie, 2U11 405, 
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jurisdiction as in Insolvent Court (1) Orders in in&olvcncj aic not ordeis 
under tZie Code of Ci\il Procedure TJiej are orders under a special hv., 
liut tliey arc under a special law m which diflereiit pioccdurc is pro\ided (2) 
Execution is not taken out from this Court as it has no machmeiy for the 
purpose Formerly the InsoHent Court a\ailcd itself of the machinery of 
the Supreme Court as auxiliary to its own Subject to the provisions of the 
Charter Act and Letters Patent, the High Court exercises the same jurisdiction, 
took 01 er all the work, and inhented all the powers that vested in the Supreme 
Court, whose jurisdiction it superseded The Insohencj Act, however, has 
nothing to do with procedure in execution, which is governed by the Civil 
Procedure Code (3) So although the Insolvent Court determines the substance 
of the questions relating to the insolvent’s estate, the proceedings m execution 
vnd the judgment are the High Court’s Thus a judgment entered up under 
sect 86 of the Insolvent Act, in the name of the Official Assignee against the 
insolvent, is entered up in the ordinary jurisdiction of the High Court (4) The 
Provincial Insolvency Act does not interfere witli anj right of appeal to the 
Privy Council w hich may otherwise exist (5) 

(6) Admiralty jurisdiction — ^Tho iiJes regulating Admiialtj practice 
weie framed when the Code of 1859 was in force Rule 54 directs that 
proceedings not provided for bj the rules shall be regulated bj the rules and 
practice of the High Court m suits brought in it in the exercise of its 
ordinat) original civil jurisdiction The Code applies to proceedmgs on the 
Admiralty side of the High Court , sect 645a of the former Code was held 
to show that this is so (6) In Vice Admiraltj cases, the effect of appearance, 
the mode of objecting to the jurisdiction, and tlie mode of quostiomng the 
vahditj of a pleading, (7) the admis^^ion of appeals (8) and costs (9) are matters 
governed bj i settled practice under the Code, the Privy Council rules 
issued under Statute 2 3 Wm IV c 51, having no operation, except in case 

oi suits in rem in which no appearance has been entered, and oi other 
matters to whicli the Code cannot be applied (10) Though the Admiraltv 
rules do not apparently contemplate a suit tn rem and in personam being 
tombmed, they do not expressly or by necessary implication forbid it (11) 
In a case such as an application for consolidation not provided for by' 
citlier the Rules or the Code, the practice of the Court of Admiralty in 
England ought to be followed, so far as such jimcticc can bo applied to this 
country by analogy (12) 


(1) Sco Jn re Ilormniji Arilcsir, 17 B 334, 
110 (1892), po B MG did Pot npplj, ib at 
310 

(2) In the milter of B UroHn 12< at p 
f3l (issr.) 

(3) /r re BhigHand.1.1 Iltirjnon 8H 'ill, 
(1881) 

(1) Navnaha t Turner, 13 B r20(l8S'l) 
(5) CKitipmt ‘•Ingh Dicar i Klwmp 
Ivnhiniran, 1* t , Id I I*v.*(l'll3) 

(* ) llomlrty an 1 I’rrita N C« t 


herd J2 B 237, 240,241 (1887) 

(7) In re ship Fannt/ Slolficll, 17 C J37 
(1889) 

(b) /« rc ship C'/om; o« J7t G0 (1889) 

(9) In re Btcimship Dracf cn/fh 27 C SCO, 
889 (1900) 

(10) In re Bliip laHTir; SkolJ dd, eupra 

(11) Bomlij Tcraj/iS ^ Co t Shepherd, 
*u/r» 

(12) In re ship falli tf J Uriel, 22 C CM 
(IbJi) 
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(f) Testamentary and intestate jurisdiction — IJic proceduri in 
losHmciit-in uul nitcst'ito jurisdiction whether in the Kigli Court (1) or 
I’roMUcnl Courts, is go\crncd bj the Iiidnn Succession Act (X of 18(5), 
incl the I’rob'itc 'ind Admimstr-ition Act (V of 1881) , nnd h\ these Acts the 
proceedings in relation to the granting of probate and letters of administration 
ire, except ns in those Acts otherwise proaidcd, to be regulated so fir as the 
circumstances of the ease will admit, b) tins Code (2) In aiij case in which 
there is contention the procccilings shall take, as ncarlj as maj be tlic 
form of a regular suit, according to the ptoaisiona of this Code, lu which the 
petitioner for probate or letters of administration, ns the case may be is 
tbo plamtifl and the person who luaj haac appeared to oppose the grant is 
the defendant (3) iUthough a petition before a caaeat has been entered is not 
i suit in the ordinar} acceptation of the term sect 647 of the former Code, 
which proaidcd that the procedure for suits should be followed so far as it could 
be made applicable in all proceedings other than suits and appeals, made the 
proMsions of the Code applicable to all miscellaneous cml proceedings Ilavmg 
therefore regard to this section and sects 238 261 of the Succession Act, it 
has been held that Chapter XXVI of the former Code was applicable to petitions 
for probate (4) If the provisions of tho Code arc inconsistent mth those of 
the Probate and Administration Act those of the Code must prevail as it is tho 
later enactment (5) 

The Code oul) applies so far as the circumstancts of the c ise admit, and 
though gencrall} applicable, the circumstances peculiar to testamentarj cases 
must be considered So though probate proceedings arc generallj regulated 
by tho Code it was held m the undermentioned case that the Court was not 
justified under sect 177 of the former Code (corresponding wnth 0 XVI r 20) 
m deciding against a caacator because he refused to answer a question and in 
dispensing with proof of the execution of the will though that section avould 
be applicable under proper circumstances (0) So nho unless a wall is proved 
in some form no grant of probate can be made merclj on the consent of parties 
Hence an agreement or compromise as regards the genuineness and due execution 


(1) Mr Stokes m his Commentary on tho 
Succession Act expresses an opinion that 
having regard to tho definition of D strict 
Judge in B 3 of that Act (and the same 
definition is repeated in the Probate and 
Administration Act) as tho judge of a 
prmcipal Civil Court of original jurisdiction 
this section applies to proccedmgs of High 
Courts m thoir testamentary nnd intestato 
jurisdiction and that their proceedings al'm 
V must bo regulated bj this Code r/ Umrao 
Chandv Bindraban Cliand 17 A 475(189o) 
In re Monohur Slookcrjec C C 756 (18S0) 
Lsoof llasshim Dooply t Fatima Bibee 24 C 
30(1890) 'Veshwantt Shankar, 17 B 3S8 
(1802), In re tho will of l>awubai 18 B 
237 (1893) B3 the KuU-s of tho Calcutta 
High Court tho proccduro in all cases is to 


be regulated so far as the circumstances of 
tho case admit by tho rules of procedure la d 
down m tho Succession Act whether that 
Act itself applies to tho law or not and in 
cases in which such rules aro inapplicable 
tho procedure is to be regulated by this Code, 
Buie 65 Belchambcra, B A 0 

(2) Act\ of 1865 B 238 Act\ of 1881, 
a 65 

(3) Act \ of 18C5 8 201 Act V of 1881, 
a 8t 

(4) In re the will of Dawubai 18 B 237 
(1893) 

(5) EsoofHasshimDooplyr FatimaBibee, 
24 C 30 33(1890) 

(6) Bavji Banchod ^alk i Vishnu Ban 
chod Balk, 9 B 241 (1884) 
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of a \m 11 if its effect is to exclude CMdcncc in proof of tlic will, ib not lai\ful 
^\ltllm the meanm^ of 0 XXIII r 3, of tins Code (1) 

{cl) Matrimonial jurisdiction — ^In tlic case of matrimonial causes as 
regards matters of procedure, all proceedings under the Indian Di\orce Act 
betiNcen party and party arc subject to the provisions therein contained to be 
regulated bj this Code (2) Thus any question as to the time within vhich 
a respondent may file an answer to a petition is to be decided not by the Hules 
of the English Divoice Court but by the provisions of the Code dealing with 
uTittcn statements (3) But by sect 7 of the Indian Divorce Act, which does 
not apply to questions of procedure, (4) the Court is enabled to follow the 
principal rules of the English Divorce Act in all matters which are not expressly 
dealt with either in the Act itself or in the Code Thus the Court has adopted 
Buie 168 of the English Eulcs and ordered a husband to give security for his 
wife’s costs (6) In a recent case in the Bombay High Court where a Parsi had 
married a Christian m London and had remained there it was held that the 
jurisdiction was liimted to Christian subjects residing within the Presidency (6) 
Special Courts (a) Small Cause Courts — See notes to sects 7 
and 8, post These are Courts of inferior junsdiction and when in a Presidency 
Town are subject to the order and control of the High Court (7) 

(6) Mamlatdars’ Court — ^The object of tlie Manilatdars Act (Bom, 
Act III of 1870) was to consolidate and amend the law relating to the powers 
and procedure of Mamlatdirs’ Courts The purpose of the Act was temporarj 
onlj, and cbietl) to provide lor the cultivation of the land and to prevent 
breaches of the peace until the Cml Court should determine the rights of the 
disputants and such being its purpose the procedure provided is of a verj 
summary character (8) Tlieso Courts arc Civil Courts and subject to the 
revasional jurisdiction of the High Court (9) The Act however provndes a 


(1) Sloomohmi Giilia t Banga Chandra 
Das 31 C 357 (1903) 

(2) Act IV of 1800, H 45 

(3) Abbott Abbott 4B L R (0 C)5| 
(1800) 

(4) Abbottr Abbott nujrn Iviiigt King 
OB 41C 419(1882) the innciplcs and rules 
ref rred to nro mica of quasi substantive 
nt! cr 11 an of inert adj ttiroHn A t B, 
22 B 012 (189S) 

(6) Majbtw t MajL w 19 B 203(1891), 
f llowcl m Ccorgucoj ilas r r< rgucoiulis 
20 C no (1902) nn I as If costs of apptal, 
lowlct Ionic 4t 200 2C0 -SI (1S79) 

(C) Nusvmvnjcc Bt-ttonj c \r1 •‘jrUadii 
r I Iconora c 3S 1 12 j(1!)13) 

r/ ri mton t 11 mton 10 B 1'’2 (ISSC) 
(jiri-*li tion of Cal utta Iligb C rt w!cn 
1 f I lant r s 1 nl m 1 nfUiil) nlo 

U 111 I- t Bat! 17 ( UN CflxUUW) 

(7) /fi re J 1 n 1 ov, 5 C R I 170 


(1870) 

(8) Ganpatrvm Ttbhvii llnnchl od Ifarib 
Imi 17 B 645 (1802} 

(9) Kasam Sabcb v '^laniti 13 B 552 
(1888) and as to the jurisdiction of the High 
Court over the Mamlatdars Courts as sub 
ord nvto Courts an I applications under s 
116 fos( tho cases thtrein cited and case in 
last note ami Natl chha i Ab 1 il Alli 18 B 
449, Dvttatrajai \anian 21 B 88 (1893) 
Sajad^^-ufiiHat Svjad Ha 1 2t B 233 
(1890) [Minor mvj s icj Clinaja t Can 
gava 21 B 775 (ISOf) [dispossosy on of third 
person] Nini.apiw V Altvciiu 21 B 3 »7 
(I000)[in> BaUai tract 'Jjrott 21 B 701 
(1809) [juris] ction of MsmUtdar ovtr 
ofTccrsofCiovcniiicnt] in Copal BI ogslo 

t \ma\ak Blikamllat, 2» B 305 (lOOO) 
[nvt iral water co irrc— obstni ti n — injunc 
t on] 
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spccnl procedure and there is no indicitiou in it of nnj intention that the 
rules of this Code should npplj to cases for which the special procedure makes 
no ptoMsion The proM^ions of the Code therefore do not applj to such Courts 
in Borahaj (1) 

(c) Revenue Court ~-Thc term is deftned in sect 5 clause (2), 2 >ost, 
which see There is a distinction between Rent Courts and Civil Courts as 
referred to m tlio Rent Acts, Cnil Courts being Courts e\ercising all the 
powers of Ci\il Courts as distinguished from the Rent Courts, which only 
cxerciso powers o^c^ suits of a limited class But a Rent Court is a Civil Court 
111 the sense that it decides ci\il questions between persons seeking their cuil 
rights (2) It has therefore been a question m certain eases whether Rent 
Courts being Cml Courts in the latter sense their procedure is, in the 
absence of any special proMsion, governed by the Code The answer to 
this question is to bo determined not so much by an inquirj into the ques 
tion whether they ate Civil Courts, but whether, assuming they are such, 
the proNT'ions of the Acts constituting those Courts do not exclude the pro 
Msions of the Code , in other words are those Acts complete Codes in them 
selies or arc thoj governed in matters upon which they are silent by the Code ^ 
This question, which has arisen with respect to Act XII of 1881 and Act 2? 
of 18 j 9 is dealt with po I 

In the majority of eases howe\er, no such question can arise as most of 
the Tenancj Acts make special provision as regards the apphcabihty of the 
Code to proceedings in Re%enue Courts In the case of Act XVIII of 1881 
(Land Re\enue Central Provinces) the Code docs not of itself applj, but the 
Chief Commissioner maj, with the previous sanction of the Go\ernoT General 
in Council make rules consistent with the Act for reguJatmg the procedure of 
Revenue Officers in eases for which a procedure is not prescribed by the Act and 
may by any such rule direct that any provisions of the Code shall applj , w itli 
or without modification to all or any classes of cases before Revenue Officers (3) 

The Punjab Tenancy Act (XVI of 1887) provides that the Local Govern 
ment maj, with the previous sanction of the Governor General make rules 
consistent with the Act for regulating the procedure of Reienuo Courts in 
matters under the Act for winch a procedure is not prescribed tlierebj and 
may by any such rule direct that any provisions of the Code shall applj w ith 
or without modification to all or any classes of cases before those Courts Until 
rules are made and subject to those rules when made and to the proMsions 
of the Act, the Code shall so far as is apphcable applj to all proceedings in 
Rcaenue Courts whether before or after decree (4) 

The Lower Bengal Kent Act of 1869 now repelled enacted that sa\e as 
otherwise proiidcd all proceedings under that Act should be regulated bj the 
Code of Ci\ il Protedurc (5) Under the pronsions of the present Bengal 


(1) Kasam Saheb i Maruti 13 B 
(1888) 

(2) Kilmoiu SmL.b Deo i Tarauath Mu 
kerjee 0 C 293 300 301 (IBS'*), Ram 
Loebaa t Dcni Irosad 13 C M 791 
( 1008 ) 


(3) Act Win of 1881 [rcpea'cd in part 
and amended bj Acts \VI of 1889, XII of 
1891, and ML of 1893] a, 19 

(4) Act XVL of 1887 [amended by Reg 
MI of 1901] 8 8S 

(5) AetMILof 18C9 (B C.)s 34 
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Tcn'incy Act (YIII of 1885), the High Court maj from time to time, vntb 
the 'ippro\al of the Go\emor General in Council, mak^ rules consistent ■with 
that Act, declaring that any portions of the Code shall not apply to suits 
bet^^een landlord and tenant as buch or to any specified classes of such suits, 
or shall apply to them subject to modifications specified m the rules Subject 
to any rules so made, and subject also to the other provisions of the Bengal 
Tenancy Act, this Code shall apply to all such suits (1) Sects 121-127, 129, 
305, 320-326 of the former Code and the corresponding sections of the present 
Code do not apply to suits for the recovery of rent, and special rules of procedure 
m respect of certam matters are prescribed for such suits (2) No rules ha\ e been 
made by the High Court declaring any portions of the Code inapplicable to suits 
between landlord and tenant 

The N W 1? Bent Act (XII of 1881) appears to contam complete rules 
of procedure upon the trial of rent suits under it, and it was the opimon of 
Stuart, C J , in the under mentioned case, (3) that it was intended to exclude 
the prowions of the Code But it was held by the Bull Bench of the Alla 
habid High Court m that case, th'it the Courts of Revenue m the North 
'Western Provinces, m those matters of procedure upon uhich the Rent Act 
of these provinces is silent, arc governed by the Code, and that therefore the 
liroccdurc furnished by sects 43 and 373 of the former Code was applicable to 
suits tried under the N W P Rent Act, 1881 (4) The grounds of that decision 
which 18 in fact, based upon the decision of the Priv} Council in Nilmoni 
Singh Deo v Taranath Slukerjcc.fS) is that Revenue Courts are Courts of Civil 
Judicature withm the meaning of the Code, and that unless exempted (which 
they were not) by the Code itself they would m all matters, except those m 
uhich special procedure is provided in the Rent Act, be governed by the law 
of the CimI Code The Pull Bench decision does not apply where the Act 
provides a machinery of its own independent of the Civil Procedure Code, as 
in the case of references of suits to arbitration (6) And though the procedure 
prescribed by the Code, such as that prescribed by sect 285, of the iormer and 
sect 03 of the present Code may bo applicable as between Courts of Revenue 
of different grades, it cannot be applied where the conflict is between a Court 
of Revenue and a Civnl Court (7) 

V similar question arose as regards tlic Bengal Rent Act, X of 1859, 
vhich IS still in force m certain places rormerlj it was held, following the 
Pull Bench decision of the Allahabad High Court nlreadj referred to, that the 


(1) Act \ in of ISSo a 143 

(2) Hi, b SCO also ss I4i 117, 14'>- 
!M 

(3) Midho FraVash S iirIi r Alurli Vlaii 
ohar.S \ 100 413(1S^3) for amending Acts 
px let 1\ of IW M «f ISSS B 10 (2) 
\1\ o! 18*' 

(1) H 

{')yt 2 ^ 3 ( 1882 ) f llmid in Malanja 
( f 1 't^rtpir r Knclicru 1 ► \ ^10 (ISJ ) 
{Ciril 1 fo t-dtiri C !»* as 37 , 132 ] ].a ;;1 ul 
lUval t lUnU Ul — A 1 S». 1 K 5 (I KXl) 


ICimI I'roccduro Code, bs 283, 205] In 
OokarSinghi PLup Smgb, IG A 490,498 
(1891) thoCourtsaid WoCndinRevciiuo 
Courts that when tho Ci\ il Proccduro Co lo 
M to bn plied it lA exj rt'fssl^ so prov i Uil so 
that as a guaral nilo tlij arc outa d< (lu 
fccopoo! tiio Code of CimI 1 rocedure 

(C) Iftlum un Nissx t Ajudlim liafvd, f 

\ ro(i‘5si) 

(7) lUglniHr Pa^al i PmU U! -2 A 
18- (190<1) 
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Ko\emie Covirts in tlio^o niittorn of propcdtirp, upon wlitoli tlie Act is silent, 
ire go\pniC(l lij the Code, 'ind tint in consequence sect 43 of the former Code 
applied to a suit instituted under the Rent Act (1) The decision of the Pru'j 
Council in a preceding case (2) lends support to this \ncw m so far as it was 
there held tint though there iias nothing in the Act which provided for execu- 
tion heiond tho Collectors’ jurisdiction, there aaos nothing in it to forbid the 
conclusion tint such executions were left to the operations of Act XXXIII of 
1852 (an Act to facilitate tho enforcement of judgments m places bejond the 
juri'diction of the Courts pronouncing the same) or the corresponding portion 
of Act VIII of 1859 (Cml rroccduro Code) Wlien a decree for lent, made 
a Collector under icct 23, Act X of 1859, is transferred for execution to 
a CimI Court, no doubt the latter assuming the transfer to haac been aahdly 
made anil act under the procedure which goaerns it The Pna’j Council, 
however, went further and held that the Collector might make the transfer 
him''elf under the provisions of the Code which avere applicable, there being 
nothing in the Rent Act to exclude them It has however, subscquentlj 
been held, upon the authont} of the reasoning in the Full Bench decision in 
Kagendro Nath ‘Mullick x Mathura Mohun Parhi (3) that Act X of 18o9 is 
a Code complete m itself, and unaffected b) the general laws of limitation 
and that therefore tlio provisions of this Code do not applj to cases under 
Act \ of 1859 (4) Tliese cases proccwl m substance upon eertain of tho 
grounds taken in the dissentient judgment m the Full Bench of the Allahabad 
High Court, a 12 that apart from the question wlictlier Revenue Courts 
are Civil Courts, and Cavil Courts within the meaning of tho Code, the 
enactment of a special procedure m a special Act excluded the supposition 
that It was intended to import into that Act the provisions of the Code upon 
matters not dealt with by that Act If it had been so intended it would have 
been so enacted, as was done m the subsequent Act of 1809 '^Vhen however 
an appeal goes from a Collector to a higher Court, the decree which is given 
on appeal is the decree of a Civil Court, and a second appeal lies to the High 
Court, according to the same procedure which obtains in respect of second 
appeals in suits tried in the ordinary Civil Courts (5) In otlier words, the 
removal ol the matter to a t!haal Court 'brings it under the proa isions regulating 
the procedure of that Court 

In the case of a sale held under sect 110 Act X of 1859 it was held that 
sect 310a, of the former (corresponding to 0 XXI r 89, of the present) Code, 
did not applj , as the Code was applicable up to the sale and not after it (0) 

The Code does not applv to cases under the Chota Nagpore liandlord and 
Tenant Procedure Act (7) 


(1) Adhirani Narain v Baghu Mobapatro, 
12 C 60 (1885) 

(2) Kilmom Smgb Deo i Taranath ila 
kerjec, 9 C 295 (18S2), Haro Kr»tma v 
Iliahun Cliandra 35 C 790(1908) 

(3) 18 C 3GS (1891) 

(4) Mokunda Bullav Kar i Bhogaban 
Chundcr Da<i, 21 C 614 (1894) Radha 
Madhul) S.intra t Lukbi Naram Roj Cbow 


dhiy, 21 C 428 (1893) Sie Chaitan r 
Kunja. 16 C W N 863 (1911) 

(5) Sadai Isaik v Serai Naik 28 C 532, 
637(1901) 

(6) Uanah Chandra Ghoso r Ananta 
Charan Patra, 2 C B N 127 (1897) 

(7) Kheda JIahto r Badbnn ilahto, 27 C 
50S, 514 (1900) Act I of 1879, B C , is 
modified by I of 1903 and Bengal Acta 1\ 
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Apparently tlic Code is applicable in cases under the ^fadras Rent' 
Eeco\ery Act (1) But though sect 43 (0 II r 2, of present Code) precludes 
a landlord from suing for rent not included in a previous suit, this docs not 
preclude him from adopting any other remedy the law gnes him to recoicr 
his rent, as for instance by distraint under the Rent Recovery Act (2) 

Tim Code saves any law by a Governor or Lieutenant Governor prescribing 
a special procedure for suits between hnd holders and their tenants or agents, 
and gives power to the Local Government to modif) the Code m its application 
to Roi enuo Courts See sects 4 and 5, post 

Judicial discretion — ^The Code m many of its sections leaves matters 
dealt with thereby to the discretion of the Court “Discretion when applied 
to a Court of Law means discretion guided bj law It must be governed by 
rule, and not by humour It must not bo arbitraij, ^aguo, and fanciful, but 
legal and regular ’ (3) In some sections the word ''may ’ occurs Great 
misconception is caused b) sa 3 mg that m some cases "may ’ means "must ’’ 
It no%cr can mean 'must" so long as the English language retains its mean 
ing, but It guos a power, and then it may bo a question in what cases, where 
a Judge has a power guen him b} tho word "may ’ it becomes lus duty to 
0^0180 It (4) 

Construction of act of Court — ^The assumption on which all rules of 
law are founded is that the constituted tribunals arc furly competent to carry 
them out (D) According to the well Known rule the Court may presume 
that judicial and official acts haae been legulaTl} perfoimod (0) The lulo 
IS to presume that a lower Court has done its dut> neglect of dutj cannot 
be assumed at tlio mere suggestion of an appellant (7) Wlien an act of a 
Court can bo so construed as to ha\c an operation consistent!} with law, it 
would be contrar}' to ordinarj rules of construction to attach to it another 
signification wliicli wpuld altogether destroy its effect (8) Courts, however, 
sliould take care tint tlicir orders arc framed strictlj in accordance with the 
proMaioin of tho law (9) The presumption of rcguhnt} is a rebuttalile one 
Irregularity inaj bo shown, and a mistaken petition on tlie pait of a pleader 
H no ground for tho Courts passing an illeg-tl order (10) 

which jitdiciil UiscrLtion Rhotild lo iise<I, 
observations of Jardinc J,inR t Cliagan 
D^Xarani 14 B 331 (1800) 344, 352 
( 4 ) Nichols t Bikir 44 Ch D 202 Sec 
Cases cited m Ilukin Cliand P C 337 340 
(C) Gojicrnath Singh i Anundmojro 
I)cbia, 8U R 107,100(1807) 

(C) Evidence Act, fl 114,111 (e) See notes 
to thn flection in Authors Evidence Art, 

Gth cd 

(7) Rash Btlmrco i ^olaJ 0 I’odilar, 11 
H R 405(1800) 

(8) Saroda rersnud t I ulclimwput 10 B 
I R 21t at p 220 (1872) 

(0) Poiicclt I Um'* I U R 122(1801) 

(}0) Ackjoo t yjtmchunAf-r, 

23 y\ V 400 401 (187’’) 


ff 1807, and \ of 1003 and VI of 1008 
And «<><■ Kartik Chandra Oglia t Goro Chaml 
,Malito,40C 018(1013) (appellate jurisdiction 
of High Court) lor ease where this Act 
was < xten Ud to a property before the final 
decree, Kee I-akshmi Bibi Ixujrani t Atal 
Biharj Aldar. IOC rSI(1013) 

(!) Act \]1I of 1605 rejealcd m part of 
Act \ If of 1870, \II of 1875 amended b} 
ActM of 18SS, and 'Iidrff'i Acts II of 1871, 
and III of 1800, an<l set Act I of lOOO 

(2) I’ajah 1 swnra 1) >«s r \rnkatarc%rr 
21 M 230(1897) 

(3) I cr fyird 'lansOel ! m Milken tn^e 
4 Burroughs Rep 2'10 cittd in Harluiin 

( B) tirrt '• t S’ i 

(ISTC) 2C', anl *et ns 1> ttie maiimr In 
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1. (1) This Act may be cited as the Code of Civil Pio- 
Short title, commence* cedurc, 1908 

ment and extent (2) It shall comc mto force on the first 

day of January, 1909 

(3) This section and sections !'>''• to JlS extend to the uhole 
of British India the icst of the Code extends to the ^\hole of 
British India except the Scheduled Distnets 

Local Extent (a) British India — ^These words e\clu(lc the 
torntoncs Nati\c Pnnccs and States m allnnce with IIis Shjest}, the 
relation hetueen such Pimces and His Majostj being n political relation and 
the territories of such Princes and Stites forming no part of tlio Butish 
Dominions although in a political point of view such Princes and States maj 
bo subordinate to the British Crown as the Paramount Power (1) They were 
former!) declared (2) to mean the temtorics for the time being vested m Ilor 
Jfajesty b) the Statute 21 L 22 Viet c 106 (1858), other than the settlement 
of Prince of M ales’ Island (Penang) Singapore and Malacca, and the first 
section of the statute there referred to aested in Her Majesty all territories 
then m the possession or under the Governments of the East India Company, 
and all territories which might become vested m Her Majesty by \ irtue of tho 
rights transferred to Her Majest) from the East India Company Apparently 
any new' province acquired would become on Us acquisition, part of British 
Q/vlv/w. o.l ImU'sry capIrii bseaJL jwvwlvJj/icv 
territories ceded “ in full sov creignty ” or ‘ m perpetuity there being no 
difference between the two (5) Pnoi to the General Clauses Act 1897, it was 
held not to include cases where as m the case of the British cantonment of 
Secunderabad, there has been no actual cession of terntor) , (G) nor m the 
case of Eaj Kote, where the agreement between Government and the Native 
State, although m different respects dealing with the use of the land and con 
femng certain powers and jurisdictions on the officers of Government, did not 
relate to the sov ereignt) of the land , (7) nor as m the case of the Berars, where 


(1) Bikrama Smgb t Bir Singh 188S P was held to have been no cession of temtoiy 

R 1^0 191 Cited ID Ilubm Cband 3 (B) Tnccam Paraeband v Bombay Baroda 

(2) S 2, Act I of 18GS (General Clauses) Railway Co , 0 B 244, 247, 243 (J88 j) 

(3) Ouselcyi Plowden, Bouln 101,162 (6) Ilossain Ah Jlirza v Abid All 

(4) Sa) ad Muhammad \usuf ud dm v R , 31iru,21C 177 (1893) 

2 C V ^ 1, 9 (1897) in which case there (7) R r Abdul Rahman, 10 B 18CJ1885) 
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land was hold under a Boit of mortgage as a serunty foi fhr fulfilment of 
ceitain engagements, winch axas field to be a tenure distinguishable from 
that on which the Crown licld land assigned to it in perpetuity for tlic 
purpose of establishing a British station (1) TIic definition of the words 
given in the present General Clauses Act (X of 1897) is wider than 
that given in the former Act of 1868 The expression “British India” 
IS now defined to mean “all tcmtoncs and places vitliin Her Majesty’s 
dominions whicli are for the iime being goterned by Her Majestj through 
the Governor General of India or through any Governor or other officer 
subordinate to the Governor General of India” llie effect of this altered 
definition is to widen the extent of what will be recognized as British 
India for the purposes of Indian legislation and to avoid the difficulties 
which arose from its restriction to the tcmtoncs vested in Her Majesty by 
the Statute 21 A 22 Vict c lOG The question of the extent of Bntish India 
will now, under the Code as well as under most other Acts, depend on the 
fact of the place or territory being goterned by His Majestj vnthout regard to 
tlie manner m which this government was acquired, and the result being the 
same whether it was acquired by cession oi otherwise, and permanently or 
tempoiarily (2) From the first and under both definitions, tho words “British 
India ” have had a wider meaning than is understood by tlic term when used 
in its merely geographical sense, as appears from the Scheduled Districts 
Acts, 1874, and tho Laws Local Extent Act 1874, the Schedules annexed to 
which mention amongst otlier places tlie Laccadive and Nicobar Islands and 
Aden as parts of British India (3) So also Bntish Burma is a part of Biitish 
India (4) 

(6) Scheduled Districts — ^The term is defined m Act XIV of 1874 to 
mean the territories mentioned m the first schedule thereto annexed and also 
any other territory to which the Secretary of State for India, by resolution m 
Council, may declare the provisions of 33 Vict c 43 s 1, to be applicable 
The conclusion that a district is a non legulation district does not necessanly 
lead to the inference that the general Acts of Legislature are there inoperative 
If the Legislature has made the law in terras large enough to extend to tlie 
whole of the British territories m India it must hav e full effect It must be 
seen in each case in what terms the law is expressed especially m respect of 
its territorial operation (6) 


2 ] 


2 In this Act, unless there ts anything repugnant in the 
„ „ subject Or context, — 

^ ° (J) “ Oode ” includes rides 

(2) “ decree ” means the formal expression of an adjudica- 
tion which, so far as regards the Court expressing it, conclusively 
determines the rights of the •parties with regard to all oi any of the 


(1) Triccam t Bombay Barotla Hailway (4) Aga Mahomed Ilamadani i Cohen 13 

Co , aupra at p 240 C 221 223 (1886) 

(2) See Ilutm Chand 3 (5) Dick t IleScUinc, 1 U 1* 280 284 

(3) See Triccaro v IJombaj Baroda Jliil (I8C9) 

Bftj Co , aupra nt j 219 



rrt nMi\\r\. 


J*rri 

2 




vinlltr’i IV roM/roirr«v tv llio suit avtl vunj br aflitr prchvuvari/ 
or fival It ^haU I>r drnnnl to tvcludr tin rojcctioM oj a jilaint 
and thr dotrmnnn/mii of am (juestion uit/nu section 17 or 
srrJinv / } }, hut chnll vof ntrludr— 

(a) any adjndwntum front xrhich an appeal lic’f as an appeal 
from an order, or 

[h) any order of dtsonssal for di fault. 

Ilrplavatiov — .1 decree i? prchmivanj xclun further proceed- 
{vqs hair to he talev before the ami/ can be completely disposed of. 
It IS final ichen such adjudtattion completely disposes of the suit 
It matf be ]xirtly prchvuvary and partly final 

(3) “ decree holder '* lucaiiH nii} person in \shosc fa\oui a 
decree has been jKissed or an orelcr capable of evonition 1ms been 
made : 

(1) “distnct ’ means the local limits of the juiisdictiou of 
a principal CimI Court of ongnnl juriMlution (lumiufter called 
a “ District Court ’), and mclmUs the local limits of the ordmnn 
ongnnl tnil jurndiction of a High Court 

(5) “ foreign Court” means a Court situate bo\ond the 
limits of British India vhich has no authont} m Biitish Inclm 
mid IS not established or continued b} the Go\cin(u Gcncnl in 
Council 

(G) ” foreign judgment ’ means the judgment of a foreign 
Court * 

(7) “ Cio\ernniciit IHcadci ’ mclmlos an} officoi appointed 
by the Ixical Go\ eminent to jieiform all oi any of the functions 
expressly imposed b} this Code on the Goaernment Pleadei and 
also any plcadci acliiuj under the directions of the Goicrnmcnt 
Pleader 

(8) " fudge ” means tlie presiding oflicoi of a Gail Comt 

(9) “judgment” means the statement gnen b} the Judge 
of the giounds of a decree oi order 

(10) “ judgment debtor ’’ means an} peison against whom 
a decree has been passed oi an order capable of execution 1ms been 
made 

(/;) “ legal representatiie ” means a person uho in law repre 
sents the estate of a deceased person, and includes any person uho 
intermeddles with the estate of the deceased and where a party sues 
or IS sued in a representative character the person on uhoin the 
estate deiohes on the death of the parly so suing or sued 

(12) “ mesne profits ” of property means those profits which 
the person in wrongful possession of such property actually 
received or jmght with ordinary dibgence have recei\ed there- 
from, together with interest on such profits, hut shall not include 

D 
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'profits due io ^mpioiemcnls made hy the pcison in nrongful 
possession ; 

(13) moveable piopcrty ” vichfdes growing crops : 

(14) ordei ” means the foimal expression of any decision 
of a Civil Court whicli is not a decicc 

(15) '"pleader” means any person entitled to aiipear and 
plead for another in Court, and includes an advocate, a ^alvll 
and an attorney of a High Court 

(IG) " prescribed ” means piesciibed hy ? ides 

(17) " public officer” means a pcison falling under any of 
the folioAving desciiptions (namely) — 

(а) every Judge , 

(б) every manber of the Indian Civil Sei mce ; 

(c) eveiy commissioned or gazetted officer in the inilitai} 

or iia\al forces of Hts Majesty, including IIis 
Majesty^s Indian Marine Service, vliile sciMngundei 
the Government , 

(d) c^eiy officer of a Couxt of Justice vhose duty it is, as 

such officer, to investigate oi leport on any mattei 
of law or fact, or to make, authenticate oi keep any 
document, or to take chaige or dispose of any pro- 
perty, or to execute any judicial piocess, or to 
administer any oath, or to interpret, or to pieserxe 
Older, in tlie Court, and eveiy person especially 
authorized by a Court of Justice to peiform any of 
such duties , 

(e) ever} person who liolds any office b} xnrtue of vhich 

he IS empoucied to place or keep anj’ peison m 
confinement , 

(/) evoiy officei of the Goveinment wliose duty it is, as such 
officer, to prevent offences, to give infoimation of 
offences, to bring offenders to justice, oi to piotcct 
the public liealth, safety or con^enlenco , 

(j/) every officer whose duty it is, as such officer, to take, 
leceive, keep or expend any property on behalf of 
the Government, or to make any survey, assessment 
or contract on behalf of the Government, oi to execute 
any revenue-process, or to imcstigate, or to report 
on, any matter affecting the pecuniary interests of 
the Government, or to make, authenticate or keep 
any document relating to the pecuniary interests of 
the Go^elnment, or to pre\ent the infiaction of any 
Ian for tlic protection of tlic pccunni} interests of 
' the Government ; and 
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[]i) e\cry officer in the service or pay of the Government, 
or remunerated by fees or commission for tlie per- 
fonnancc of any pubbc duty 

{IS) “jfdcs” means rules and forms conlamed in the Fust 
Schedule 01 made under section 1 oi section J ^'7 . 

{1 9) “ share in a corporation ” shall he deemed to include 
sloch, debenture stocl, debentures oi bonds . and 

(20) “ signed,” saietM the case of a judgment oi decree, includes 
stamped. 

“ Code ” — Sec as to Rules, sects 121-131. 

“Decree ’‘—The term was first defined m the Code of 1877 to mean 
“ the formal order of the Court m winch the result of the decision of the smt 
or other judicial proceeding is embodied This definition which isas found 
defcctuc received, after several mothfications the form in which it was enacted 
m 1882 Tlic present Code omits the words “ upon any light claimed or dcfenco 
set up in a Civil Court, substituting the words “ tihch conchisiichi detcrminci 
ihc rights " etc As regards cases decided under the law prior to 1882 it was 
observed that the law has been altered bj the introduction of a moio com 
prehcnsiNc definition of the term decte< (1) ind tli vt a nariow roUHtnictiun 
should not be placed upon the hngingc of vet 2 (2) Rut as has been hold 
by the Pnvj Council the fjuestion whether an adjudication is an oidet or decieo 
is to bo tested not by general piiiiciplos but b> the expressions of the Code 
and those woids are to bo construed m their plain and obvious sense (3) Thus 
it has reccntlj been hcld’that an order assessing no value, but only reproducing 
the statements of the decree holder and judgment debtor, (4) and an ordoi 
assessing the value according to the statement of the decioc bolder alone, after 
rejecting the judgment debtor s application for time to jirovc n higher value, 
arc not decrees, since the) do not involve a judicial adjudication of vvluefj) 
There has been a considerable conflict of decisions on the former section notahl_) 
as to the question as to the meaning of the term* nglit empluj id in the section, 
as will be seen from the following notes The chief importance of the doFimtmn 
will be found in the question wlietlicr in anj particular case an appeal lies 
A dccicc tliough not according to law if not appealed against is binding (b) 
between the parties whether principal or pro forma (7) ami their reprcsentativia 
who, after decree cannot open up the original procecdmga (8) It creates an 
obligation superseding that existing biforc it (9) which is enforceable so long 

(1) Ivluclem llosscin t Emdad llossein 29 (C) ^ri Jtaja Papamma c bn \ ira Vratapa, 

C fttp "09(1901} 19 M 219 atp 2o3(lS9C), sc 23 1 A 31 

(2) Iladlia \atH bingli t Ckandi Chann (7) Tolocliurj thuckcrbutly t Govind 

Smgli,30C atp 003(1003) Cliundcr Toj, 1 bhomc, 214 (lbT&) 

(3) Phup IntUr r lli]ai Pahadur 23 \ at (b) lain PhuDjuti r Mundcr Koir, 23 

pp 150,157(1900) W It 127(1871) 

(4) bakluchand t Kulanand 14 C L J (9) ^avlu r Itaghu 8 IJ 303, 305 (18^) 

C07 (1911) (and it is not subject to modt&cation hkc a 

(5) l)coii t Bansi lit U. J 35(1911) contract] , TatvaV ithojir BapuBaUj^, 711 

ref mrg to Saurcnlra r HarruVehand 12 330(lSb3J 

t V\ N 51’ (1007) 
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thcrelorc appealable as a decree (1) Tlieso decisions lin\ c now been rccogni<!cd 
and the section expressh includes a preliminary decree 

An order, lioiicier, passed in a suit for partition, subsequently to tlic 
preliminary decree, appointing a commission to make the partition, is not an 
order in execution, and, therefore, is not appealable uiul'*r sect 244 {noiv ‘lect 47) 
of tlie Code It IS an interlocutor) order pending the suit uhich has not been 
finally decided , and the appellant may take objection to it in an appeal against 
the final decree (2) 

An order directing accounts (see 0 XX r 1C) uas not appeahble b) 
the Codes of 18ji) or 1877 It ttas only when the nnicnding Act of 3879 was 
passed declaring that siicli an order came within the definition of a decree 
that it became appealable , (3) and it is still within the defimtion as a pre 
liminarj decree The definition of “ decree ” implies that an order directing 
accounts is separable from the rest of the decree adjudicating on the rights 
claimed or the defences set up in the suit, and therefore though a proMSional 
decree, is appealable (4) An order determining that a certain person is a partner, 
settling the shares of each of tho partners m a business and directing an account 
to be taken, is a decree and is appealable, and was lield to be so appealable 
in a preliminary stage or when appealing from the final decree (5) But where 
in a decree to take accounts an order was made winch was a mere matter of 
procedure and not a question as to the rights of the parties, such as an order 
refusing to require the defendants to give inspection of certain books, the order 
was held not to be a deciee or ao order on a question relating to the execution 
of a decree (6) Moreover, the words “directing an account to be talen*' were 
lield to bo used m a precise and technical scn«e (7) Accordingl) an ordet 
declaring that the defendants were liable to pay such sum as the Government 
Surveyor might certify was held not to be a decree as it neither came within 
these words nor was an adjudication which decided the suit (8) The substitution 


Koer, 19 C 4G3, T B (1892), followed 
Boloram Dey i Rom Chundra Dey, 23 C 279 
(1895) This latter case ja orerraled on tlio 
point whether tho preliminary order can be 
queationed for the first time in the appeal 
from tho final decree by Kliadem Hossein t 
Emdad Hossem, 29 C 758 (iVOl), niueh 
decides th fiucationm the afiirmatiTC But 
see now s 97 

(2) Jogodishury Dehca t Kailash CJiundra 
Lahiry, 24C 725(1897), it is an order made 
in further proceedings in the suit before final 
ilecrec, and not an order m execution of dc 
crop lb , at p 739 

(3) BiswaNathCliakit IkniKantaDutta 
23 C 40Cy 409 (1895) As to the earlier lau, 
see Srecnath Roy t Radhanath Mookcricc 
9 r 773 (1882), Rustomji t Kcssowji *5 
U iri(1878) Anomission to appcalagainst 
the jirtlmiinar^ order was held not to debar 


Kha. patty fn>ta qM^attowing it on appeal ftoia 
the final decree Khadem Hoagcin t Emdad 
Hossein, 29 C 758, s c, 5 C W N 017 
(1901) But as to appeal see now sect 97 
As to tho nature of n decree for account see 
Bhupindarw Bijai Bahadur 23 A atp 150 
(1900) 

(4) Jvrjsbnasami Ayyxngar i Ra;ag5pala 
Ayyangar, 18 M 73 87 (1893) 

(6) Biswa Nath Cbaki v Beni Eanta 
Dutta flitpro approved in Khadem Hossein 
V Emdad Hossein, 29 C 768, supra, over 
ruling Boloram Dej v Kara Chundra Dej, 
23 C 279 (1885) See Ralumbhoj Habib 
bhoy i Turner, 18 1 A C(1890);s c,]5B 
155, blit see now sect 97 

(6) Rustomji V Xcssowji 8 B 287 (1884) 

(7) Oovcrji Luddha i Jforarji Funja, 
9 n 183, 195 (1885) 

(8) Ib 
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of til** v<tt *' rii thim r/ ; tlfUrniwr* ” for “ clfv'^ 1 U )1 np| r*ir to cfTcct 

•in) clnn^o in tlio hx\ n* nbo\r 

‘ The rights of the pirtlcs — ^Ihc list CVmIp ii«o<l tlip “ rij/it 

cfoimol or (irferre ‘rf up" There cm, we think, 1 'l little dnuht tlmt ulnt 
the I/'Ruhlnrc onpimlK inemt b) thc«c north to refer to, ncre righti of n 
Hubitmtisc n« di'tmginihetl from of n inerelj procc'it tl rhnrnctcr 

In other north, tint n derreo ni'*, fo fnr n^ the right chimotl, nn ndjiulicntion 
on the ment'< (til'll n, the right to recover hnil, inonc}, etc , chimcil in the 
suit), nml 50 fir ns the defence set tip, nn ndjndicition on the defence nliich 
mi„ht be groundetl either on the merits, etsmg tint term in its gincnlh ncccptcd 
8cn«e, or on Fomc point of hw nftecting the merits, such ns limitntion Tlie 
contnrv con-itruction (l)inmcl\, tint the nght might be one mertlj ofprex-cdure 
nppeircd to be ne^itivotl both b\ tbe ^.cnemlhngingc of the Bcction nrd by the 
circumstnncc tint if it ncrc correct there could not be nnj occision for 
spccifieilK unking nn onlcr re)eeiiiig n pUint, n decree, ns such nn order dircctl) 
nuohes nn ndjudieition ngiiint the plftmtifls right to procccel with the suit 
IS brought b} him (2) 

The MOW hero coiilcndcel for bns been c\pre««lj ndoptid or npplicd in 
sc\cnl esses In nn cnrl) ci«c Wibon nnd Vield, JT , were disposed to hold 
lint n decree must bo nn cspressioti of opinion upon the rights of the pirties, 
nnd therefore the di''ini«sil of a suit on aground wliollv npnrt from tlio mctitH 
of the CISC, such ns a disnussst under sett 07 (now 0 IX r 2) for non Bcrvico 
of summons, wia not a decree (3) It has been held tint a decision 
under sect Q ol the Court Tees Act is not a decree, and tlmt the right obtained 
or defence set up must bo a right or defence set up in the suit or appeal, and 
not a right to have the suit or appeal heard on a particular stamp or the plaint 
or the memorandum of appeal rejected on account of the stamp (1) SmuHrlj 
it Ins becu hold by the Allahabad High Courl,(5) nnd was formcrlj held b) 
llio Calcutta High Court, (G) that the order of dismissal of an appeal under 
Bo,t OjG (now 0 XIjI r 17) is not a dccrc" It was obscivcd bj the Court 
in the first of the Cilcutta eases cited that such an order was not "the 
foTiiui^ ezprcsswr nf an adjudication upon a rtglU claimed , ” that through the 


(1) Contended for m Kuktn CItand, 1C, 
IG 

(2) The explanation ib,lG that tins may 
hav3 been expressly provi led for ex eaulela 
docs not seem to us to hare much force 

(3) Luckhy Chum Chowdhry v Dudur 
runis3a,9C 627(1882), but see comment on 
this case m llal araj Adhiraj llansingji v 
Mehta Hanhariam Nashariam 19 P at p 
308 (18941, referred to post Previously it had 
been held that a decision directing a penalty 
to be enforced under the Stamp Act wag not 
appealable as a decree, as it could not bo 
said to affect tho merits of the caso or jatis 
diction of tho Court Sonaha Choivdhrain t 
Blioobunjoy Shnha, 5 C 311 (1879) 


(4) Balkamn Hai i Gobind Nath Tewan, 
12A 120.16G I B (1800) butadistmction 
must bo drawn according to tho decisions of 
tho other High Courts between a question 
* relating to valuation and a question as to 
tho clause under which valuation is to bo 
made In tho latter case there is an appeal 
Dadav Nagesb 23 B 480 (1808) 

(6) Mukhi 1 Fakir, 3 A 382 (1860) , 
Mansah Ah t Nihal Chand, 15 A 359 
(1893) 

(6) Jagarnath Singh t Budhan 23 C 116 
(1895) • Anwar Ah v Jaffir Ah, ib , 827 , dist 
in Lai Naram Singh v Mahomed Eafuiddm, 
28 C 81 (1000) {dismissal for default jn 
execution) 
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tlefault the appellant had rather lost lw& ught to obtain tlie adjudication of 
Jus ijglit claimed in tlic proceedings or suit ; that the nicre right to be heard 
did not toino \\itlim the definition of a decree It was, howc%cr, held by one 
of tlie Judges of the I3omb<ayHigh Court, (1) and more rcccntlj bj' a rull Bench 
of tlie Calcutta Higli Court (2) (Pjinscp, J, di'^seutiiig), tliat such an order 
lb .1 decree on the ground as stated bj the Boiubaj High Court tliat it is an 
.idjudication ad%er&c to the appellants right to ha\e his appeal heard and 
it decides tiic appeal In tlie last ease it was argued wth, as it is submitted, 
considerable force that the word “nght” means a substantial right arising 
out of tlie merits of the ease , that the juxtaposition of the words " right claimed ” 
ind “ defence set up ’ showed that the ri^it asserted or sought to be enforced 
meant the light asserted or souglit to be enforced in the suit or appeal It must 
Iu\e some connection with the relief souglit, and therefore with the merits of 
the case, and does nut connoto the processiia) nght of a party to he heard, whicJi 
Is ancilKr\ to the euforcement of the substantive right claimed m the suit or 
ippcal Itself It was fiuther arguetl that the words “ defence set up " cannot 
lucau tlie mere uppo'^itioii bj a defendant or respondent to lus adversary' being 
heard, but must mean an answer to tlie relief sought Tiicrc must bo an adjudi- 
c ition of right, and in the ease of a dismissal for default the Court declines to 
adjudicate and docs not enter into tlie merits of tjic case These contentions 
wcic overruled b) the majonty of the Court (3) Previoublj, moreover, it 
]i id been held by tlie Calcutta (4) t}ic*Alhbabad (5) .ind Madras (6) High Courts, 
that the analogous ease of the dismissal of a siut under sect 102 (now 0 IX 
1 8j was not a decree On the other hand, it has been held that an order uudci 
sect 381 (now 0 XXV r 2), dismissing a suit fur failure to furnish security 
for costs, js €i decree notwithstanding that the right adjuilicatcd upon in the 
Older under sect 381 is the plamtifi’s right to sue and not the right which ho 
claims in the suit (7) On the other hand, an order rejecting an appeal undci 
ecct 5i9 (now 0 XLI r 10) for failure to furnish security has been held not 
to he a’decree,(8) tlie Court observing that tJic adjudication must be on a right 


(1) Bsmebandra Paodurang Kail, v 
Jladhar Purushottam Naik 1GB 23(1891) 

(2) Eadha Nath Singh v Chandi Churo 

Singh, 7 C W (J903) where th/' case 

13 bettorreported than m 30 C CCO andca^es 
there Cited, referred to la Gosto Bi-hary 
Sirdar i llari Jlohan AdaJ», 8 C N 313 
(1103), in nhicli it was held that an order 
under s 102 of the former Code disroissjog a 
euit nas as much a decree as an order under 
an) other section deciding a suit 

(3) The grounds given hj the referring 
judgment were that the order vas the tx 
prcsaion of an adjudication « hich was formal, 
and w hich dee idcd the oppeat The cjncstion, 
however, remains was it iv formal Uecnivc 
ndjudicition of a “right’ in Iht wnse m 
wJmh th it word H used in the section t See 
pp 43S.4S9, 7C.V‘N 


(4) Amnio Lai Mukherjee i Bam Cbatidra 

Hoj, 29 C 69 (1001), it may, boivever, 
be contended that, as this esse appears to 
have proceeded upon the two eases overruled 
bj the last mentioned Full Bench case, it 
also 13 impliedly dissented But sco 

also Cband Kour t Tartab Smgh, 16 C. 98, 
in which the Privy Council hold that the 
dismissal of a suit in terms of s 102 of the 
former Code did not operate as res judicata 

(5) Vlansab AJi v Nihal Chand, 15 A 35'> 
(1893) 

(C) Cilkinsun t Subramania Ayjar, 22 
Vf 22l(J89S), Somayia t Subbamina, 20 
Jf 099, at p COl (lOOJ) 

(7) Williams t Brown, 8 A 103 (1830), 
but etc nest case 

(8) Lekba t Dhaiina, ISA 101 (1805) 
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tlaMncd or doltwto ael np And \i has recently betu Keld by t\ic Calcutta Higl\ 
Court tint <an order for Focuxity jn stay of execution is not a decree uithm the 
meaning of this section because it does not determine the rights of the parties (1) 
It Ins also been held that an order rejecting an application for permission to 
sue as a pauper and stnlong the case off the Court’s file uas a decree, as the 
matter disposed of was in fact whether the plaintiff had a right to institute 
the suit, and the eStet of the order was to negative that right and to strike 
the case off the file (2) Here again the matter has been subject of dissent, it 
being subsequently held that no appeal will lie from an order rejecting an 
application for lea\c to appeal in forma pauperis, the ground being that it 
was not an adjudication deciding a right claimed m a suit (3) On the other 
hand, an order made under sect 360 (now 0 XXII r 3) that a suit do abate 
Ins been held to he nrtually a decree, though it is a question to be determined 
before the suit or appeal is heard on the merits, on the ground that it disposes 
of the plaintiff’s claim as completely as if the suit had been dismissed (4) This 
decision again has been dissented from by the Allahabad High Court (5) The 
Allahabad High Court has in one case (6) held that an order giving Icaae to 
w ithdraw a suit under sect 373,ot373and582(»iow0 XXIII r l,andsect 107), 
;s a decree , but subsequent!) that Court (7) and the Bombay (8) and Calc utta (9) 
High Courts ha\o held that such an order is not a decree on the ground that it 
docs not express any adjudication on the thing claimed, but Icaacs all issues 
in the suit undetermined and relegates the parties to the position thoj occupied 
before the suit was filed Where the Appellate Court passed an order directing 
the ease to ho sent back to the original Court, with orders to pass a formal decree 
in accordance with the award of an arbitrator, it wat, held that the order was 
a decree as the matter w as before the Appellate Court on the merits and the order 
was intended to finally dispose of the matter (10) In the under-mentioned 
ease a person claimed to appear in a suit as guardian The Court decided 
that he had not got that tight, and it was held, jicr Tjrrcll, J , that that order 
decided his position lu the suit, that the order was a decree and that an appeal 

(1) Saraawati Il&rmama, x Golap l)aa K»A 19(1893), GendaSIale I’iiIjKuIaUTI 

Barman, 41 C 100 (1911), and tee Dcoki A 97 (1895) [per cur " it does not adjudifatc 
Xandan &ingh t Bans! Singh, 14 C L J on any right claimed or dccido the suit, it 
35(1911) e decides nothing as to the merits J 

(2) Baldco t Gula Kuar, 9 A J29 (8) Patloji » Ganu, 15 B 370, J73 

(188G) (1890) 

(3) Secretary of Slate i Jillo, 21 A 131 (9) Jogodindro Nath t Sarut Suiidun, 18 

(1898) C 322, 323 (1891) [ref to lUmaUwor t 

(4) Bhihaji Ramchandra r Punhotam, 10 Suraoga, 21 SI 421 (1893)], S)cd Abul 

B 220 (1885), followed in Subbayja t H»aan i KashiSahu, 4C H N 41 (1890), 
Sammadayyar, 18 51 490 (1895), which also s c , 27 C 302 , if, however, such an order is 
deals with a 307 of the former Code appeaJedfrom, and the lower App<-lUteCJourt 

(5) llamida Bibi t Mi Ilusen Klian, 17 sets aside the order and dismisses the suit, 

A 172 (1S95) then the order of the lower Appellate Court 

(C) Gangs Bam t Data Ham, 8 A 82 is a decree Abdul Uossein r KariSahu, 27 
(1885) The contrara had been prcviooslv A 302(1899) 

held m Kalmi Singh i Ixkhrs) Singh, C A (10) Bhugwan Dosa Slarwari r Nund Lall 
211 (1834) Sim, 12 C. ITS, 170(1835) 

(7) Jagdish Chaudhfi r TuUhi Chaudhn, 
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might have been preferred (1) In a recent cise m tlie Bombaj High Court it 
vas said tliat in! appljing this definition of decree it will be found that in the 
icportcd cases in that Court the rights of tlic parties with regard to the matter 
m controversy have been taken to mean general rights (such as riglits in relation 
to status, jurisdiction, limitation and frame of suit) which if decided must lia\c a 
general effect on tlie proceedings (2) 

Wiere the plaintiff failed to repl^ to interrogatories and the Court disiiiis''cd 
the suit under sect 136 {now 0 XI r 21), it was contended tliat the order of 
dismissal was not a decree ns it did not adjudicate on the merits of the right 
claimed But this contention was oaeixuled and the new adopted that when 
tlie procedure of the Court finally disposes of the smt it is a decree (3) 

It was observed bj Sargent, CJ, m dealing with the objection that the 
Older did not adjudicate on the merits of the right claimed, that baaing regard 
to the numerous authorities the other waj (namefj, those treating as decrees 
orders not dealing with the merits), it was too late to re open the question, 
although had it been res xnleQ^a it must be admitted that there was force m the 
argument based on the words of the section and also on the circumstance of 
there bemg a special provision for an order rejecting the smt, and that where 
the procedure of the Court finally disposes of the suit it is a decree (4) 

It appears to bo advisable to adopt an interpretation which affords a 
ready test to distinguish between decrees on the merits and merely processual 
orders If this is not done each case must be more or less cmpiricallj decided 
ns and when it arises and on its peculiar circumstances In such case 
the general test would appear to be— “ does tlie order finall> dispose of 
the suit ^ “ It may bo noted m this connection that in the report of 
the Select Committee (March 12, 1903) on the Bill introduced in December, 
1901, the Committee stated that they omitted the words restricting “ decree ” 
to adjudications “ upon the merits,*’ as was proposed to be done because tho\ 
might be held to exclude final decisions given wholly upon questions of law 
But as to tins' It is perhaps sufficient to pomt out that while a claim with merits 
in its popular sense can be defeated by a defence based upon a point of law, 
sucli as limitation, it can only succeed by Mrtue of a faa curable adjudication 
on the merits The section, however, has since been express!} amended so 
as to exclude amj order of disimssil for default This appears to indicate that 
the “ riglils of the 'parlies ” referred to do not include mere processual rights, 
aud that to constitute a decree there must be an expression of opinion on the 
rights of tlic parlies in tlie sense of an opinion upon the merits of the case, that 
IS on the right asserted lu the suit or upon the defence whether of law or fact, 
set up to defend such alleged right Moreoa er, a dismissal for default does not 
“ conclusively determine ” the right of the party against whom it is passed 

“ Civil Court In the correspoudmg definition m Act X of 1877, the 
word ‘*ci\il,” which was introduced in the last Code, found no place It Ins 
been held that a Cml Court does not include a Revenue Court in tlie N W P , 


(1) Iliiltlco Di 3 t Gobiiul felnnkir 7 A ( 3 J Muharaj Adliiraj Mnnsingji t Mchfa 

011(1855) Iramharram, 10 n 307(1894) 

(2) Norijaii Balknalini i to|vil Jiv ( 4 } w,haraj AiUainj Alansm^ji t aitlila 

(iIlmIj 3^11 3J2(101I) JlAmljuirain, IJ B 307(1891) 
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nn 1 tlio trnn “ tli’c ff'* ’ i» thti (’ododor^ not inrimlf* tlir tlc^ ror of a Court (1) 
Tliouch til'' wiirtU “Cm if CoHrt’* Wen jun\ onulte<l, prolobU n« un 
nprr*^!!^, tlie ilrfinUion of eour«e onU npplie^ to Jucli Courts 

“ In Ihc Biiil.’ — \\hore there no ct\il euit there i-i no deene, nml m 
ron»rqneiire no nppeil (2) Ko doulil there M nnthnntj for the \icw tint tlic 
term “ FUJI “ i« n \er\ extensive one^*!) hut the term oujrht to be confinetl 
to Furli prix-ee<linpF nF under tli-vt description nre dircctl} ilcilt uith bj the 
C<*«le, or Furh n' b\ the opcntion of the pirticuhr Acts which reguhlc them 
nre treitnl ns nutF (1) The term “miiI ” has not been defined for the purposes 
of the Cexle C'O Tlie conjunction of the words “suit or nppenl ” m the Inst 
Cotie nppenreil to show tint appeals, which nre often considere<l n stngc of the 
smt, nre not to be deemed to full within it The pcctjon now refers to suit only 
Tlic word is wide enough toco\er e\er\ ptocee<ling, whether original or nppellntc, 
terminable in fueh nn ndjudicMion (ns is referred to in the first part of the clniise), 
under this C<vlc 

The particular orders nientione»l m the second clause of the Inst Code ns 
constituting a decree did so b) wn\ of addition and exception to tlic general 
definition of that term in the first clause (6) This, as has been pointed out,(i) 
IS particularly caidcnt from the mention of orders paFse<l m execution pro 
ceedings under FCCt 211 of the la«t Code as thc\ cannot be said m an) sense 
to finall) decide the Fuit or appeal, though an order rejecting a plaint ma) 
be said to finnll) determine, so far ns the Court which makes the order is con 
cerned, that the suit ns brought will not ho, and may liaac been made a 
decree on that ground (8) The enumeration of orders was licld to be ev 
haustiae, and not niercl) lUustratwe or cxplanatOT) (0) Though it cannot bo 
said that the rule was al\\a)8 strictl) ob«et\c<l (ttife f>ost), analog) could not 
extend the term to an) orders other than, though like, those specifically 
mentioned 

(o) Execution proceedings — Under the last Code, sect 617 (now sect 
141) was licld to show that applications for execution were not suits, but onl) 
proceedings in a suit, and appeals from orders on applications were dealt with 


(1) Onkarhingliv lllmp Singli, 10 A 49G 
(1894) 

(2) Mmakslii t Sul ramatija 11 M 2G 
(1889) Tims a dMision unJor h 0 of the 
Court Fees Act not being a docrco no appeal 
lies Balkaran Rai t Gobind Nath Tewari, 
12 A 129, 150 (1890) 

(3) \ enkata t Venkatarama, 22 M at p 
207 , and see Bhoopendro v Baroda, 18 O 
500,504(1891) 

(4) Matkinst Fox in/ia atp 948 The 
general power under sect 9 to try all suita 
of a ciTil nature except tho«e expressly or 
impliedly barred docs not involyo a Bimilar 
power to make declarations Bai S Vaktnba 
t> Thakoro Agarsinfchi.Sl B C7G(1910) 


(5) Sco Matkms v lox 22 C at p 948 
(l89o) The third section of the Limitation 
Act distinguishes suits from appeab or 
applications 

(6) Huktn Chand, 27, 28 

(7) lb 

(8) It 13 essentially different from an order 
admitting a plamt, as such an order dc 
tcnnines nothing, but is merely the first step 
towards putting the case in a shape for 
determination Justices of tho Peace for 
Calcutta t Uriental Gas Co , 8 B L It 433 
(1872) 

(9) Coverjit Morarji,9B 183,195(1885), 
Dulhm Golab Kocr v Radba Dulari Kocr, 
19 C atp, 408 (1892) 
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held (1) to be so undei the Code of 1859 A settlement case uiider sect lOi (2) 
of the Bengal Tcinno} Act, before it was moJified bj Act III of 1898, B C , 
was held not to be a suit (2) Proceedings contemplated by sect 27, 
Act VIII of 18G5, Madras, arc suinmar}, and an order passed in tliem cannot, 
it Was held, be said to Iia\o decided a suit or appeal and ^sa8 therefore not a 
decree (3) An order under the Indian Trusts Act, refusing to remo\e a 
trustee, has been held not to be a decree (4) An order appointing a person 
a member of a committee, under sect 10 of the Beligious Endowments Act 
1863, has been held by the Pri\y Council not to be a decree for the purposes 
of sect 540 (now sect 90), their Lordships observing that “ itas lio cud 
sml respecting the appointment ” (6) An order refusing (0) or granting (7) 
lea\o to sue under the Religious Endowments Act is not a decree nor is an 
order passed on a contempt of Court (8) llitrc appears to he no tliaiigo 
in this respect 

Rejection of a plaint — ^An order rejecting a plaint is a decree, wint 
ever may be the grounds, or absence of grounds, for tint order In eicrj case 
an order falling within sect 54 (now 0 A*”!! r 11) is a decree (9) The words 
aic, liowover, not limited to the cases provided for in sects 03 and 54 (now 
0 VI r 17, 0 VII r 11), post (10) Nor does it male anj dilTerenco that 
the rejection maj bo due to a misapplication of tlie rules of the Code or jinc 
tice (11) So not onl} is in order rejecting a plaint on the ground that it is 
insufiiciontlj stamped (12) a decree, but also an order given on the ground that 
the plaintiffs arc minors (13) And orders wluch are substantially in clToct oidcrs 
rejecting plaints have been held to be decrees , as an order returning a plaint 
for including causes of action which could not bo joined without leave of tlie 
Couit , (14) or an order under sect 331 (now 0 XXI r 99) refusing to mimbei 
and register a rlnim as a suit, wliicli is of the same cfiect as a refusal to register 


(1) Rcasut Kossoin v lladjco AbdooUvh, 
31 A 221 (187b) 

(2) Upadliya lhakiir v Ptrsidh Singh, 
23 ( at p 720 (180G) rrocecdjnj,a jimUi 
RS 84 {;rogJ}iifi ISfollAh 1 JluHcsliur, J8 t 
271 (1891), I’cary Moluin Sluktrji t Biiodi 
Churn Chuckcrhutti, 19 C 485 (18)2)] and 
93 of tho same Act [Ilossaiii Dux t Mutook 
dhareo 14 C 312 (1887)] aro not suils 
An order under s 37, Act VIII oflSbO, was 
held to ho a docroo Brojendro Ci omar lU y 
t Krishn-v Cooinar Cl oso, 7 C GSl(i881) 

(3) Pcruinal t Bajagojxih, 13 M 248 
(1899) 

(4) Nathu ^Vilson i MoAfet, i‘) A IJl 
(1890) 

(0) aimakshi i Silruinanja, 11 1 A IliO 
(18S7), s c, 11 '1 20 

(C) Kazdii All 1 Azliii AH 1x1 in, IH ( 
382(1831) 

(7) Mornff r All I III <t lyi I Mi '•ilii lit 
fiS-l (1007) 


(8) Coda Ram v Siry Jfvl, 27 A 380 
(1004) 

(9) Aluliammad Slid i Miiliaininad Tin, 
11 A 91,93(1888) 

(10) Bwn Ram Bhiitt i Ram Lil J)Jm) u, 
13 C 189(1880) 

(11) Stolast case m iihich tho usual course 
viouM haio been to suspend proceedings (sec 
Rattoiibait Chahddas, 13 B 7, 11 (18S3)] 
and Bandliait Smgh i Solhu, S A 191, in 
nhich s 44, r (n) of the last Code uas iius 
applied 

(12) Ajoodh^ i IVrsliad i Gunga Pirshad, 

C C 219 (1 880) , rif Muliammad Sadtk i 
'luliamnmd Jan, II A 91, 93 (ISSS) 

(1 1) Ihm Raiu Bhutti Rain I^I Bhukn, 
JUf>l 

(II) BinlJim Smgh t Solhu, 8 A JDl 
(IhMl) As ti ritiirn hr { nsintatian to 
1 1»|4 r t\ iirt, sii Ivnl inDist Isawnlbingl, 
i A «2U(ls7S) 
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•v pKmt, or a\1iic!i, ni other ^\o^^lfl, amounts to t!»o rejection of a plaint (1) 
An order refusing to entertain a suit because the section of the Ian 
to which It related was not cited m the plaint, was held under the Code 
of 1859 to be a judgment The Court pointed out that such an order ought to 
state whether the suit was dismisse<l or the plaint rejected, and under what 
sections respoctuelj (2) An order rejecting an appeal stands on the same 
footing An order rejecting a plaint is a decree, and by sect 532 (now 
0 XXXVII r 2) of the Code the provisions thereinbefore contained are made 
to appl} to appeals, so far as such provisions arc applicable An order therefore 
rejecting or dismissing an appeal is a decree of the Appellate Court under the 
terms of the defimtion (3) In the Code there is no separate proMsion which 
allows the Appellate Court to “ reject ” a memorandum of appeal on the ground 
of Its being barred hj limitation Sect 613 (now 0 XU r 3) is limited to 
cases m which the memorandum is not drawn up in the manner prescribed by 
the Code, and it is only by applying sect 54 (c) (now 0 VII r 11), inulalis 
mutandis (as provided b} sect 682, now sect 107, 0 XXII r 11) to appeals 
that the Code can be understood to make provision for rejection of appeals as 
barred bj limitation Sect 4 of the Lunitation Act sa\8 tliat the appeal shall 
ho dismissed It is clear therefore that such an order of dismissal is a dcciec 
as It disposes of the appeal (4) So an order dismissing an appeal as being 
presented out of time, (5) rejecting an ippeal as not dul\ prcsentid the 
NTilsahitnamah being ctccutod in fa\our of two aakils but accepted oiilj b} 
one , (0) or for deficienc) of court fee , (7) an order rejecting a memorandum 
of appeal on the ground tliat it contamotl language disrespectful to tlio Court of 
firbt instance, (8) have been lield to bo decrees On the other hand, it has been 
held that an order returning a memorandum of appeal on the ground that the 
aalue of the suit was bojond the pecuniary limits of the Court’s juriMliction 
18 not a decree as it did not decide but refnseil to decide the appeal (9) And 
an order returning a plaint for presentation to the proper ( ourt is not a 
decree (10) VTicre there is no appeal and no appellate decree there can be 
no second appeal Wjitre an appexl petition haamg been presented hcinng 


(1) Inniiidm DlL IlAiKtit t R-im Jugo 
(Ii^hnari Dabi, 14 C 234(1880), f>U Gopnln 
t Fcmanilcs, lOM 127(1892) 

(2) Sheikh Colam Ehja t baUaI))org^ 
3 \\ U , Act \ , 17 (1805) 

(3) Gunga Das Dej i Ilatnjo^ De\ 12 C 
30 (1885) Sec Mathura aiohun i \imruddi, 
8 C \\ Is 04 (1903) where sti appeal was 
dismissed on the ground that no appeal la\ 

(4) Cuhb lUi t Mangh IaI, 7 A 42 
(1884) (foil, Raghunath Gopsl r Nilu 
Nfttha]i,9B 452(1885)] 

(5) lb , Gunga Das l)i> t Ramjo\ Dea, 
supra, Sammathae \cnk»ta«ulba 27 M 21 
(1003), lUkhal r \sh iU)«h, 17 C W N 
807 (1013) 

(C) Aaaamia r Na<’»l boorl anam, |C 31 
2s5(lSr:j. 


(7) Rup Singh i Mukhraj Singh, 7 A 
8S7 (1832) An order dismissing an a] |>< al 
in a suit for non payment of the ad litioml 
stamp duty which ahould lia\o bed) pinl in 
respect of tho plaint and the p< tition of ap 
[M al, lias been held to be a dcercc under the 
general words of the definition Sfela aiil i 
Ifatbha^ r R No lC5(lfeS4) cito<lm Hiikni 
Chand, C I* (. , p 28 

(8) Zamindar of Turn r Bennayja, 22 
155 (I80S) 

(O) Maliabir Sjnth » Ilclian Ivtl, 13 \ 320 
(I8JI) 

(10) Chinnaaanii I'lllai t- KanjppaLda>an, 
21 Sf 234 (ISOT), [foil, Wahidullah r 
Kanhaxa I^ll, 25 \ 171 (1902)1, Dalip 
Singh r Randan ‘“m h, 30 A, (1913). 



48 


Tiir; CODE or civil rrocrDURC 


Pbehm 
Srr 2 


an msiifBcient court fee stamp Avas returned to tJio appellant and was 
presented again after tlic period of limitation, and tlie appeal uas refused it was 
held tint no appeal lav (1) 

“ The determination of any question within sect 47 or sect 144 
— TJiesc are orders of the Court CTecuting a decree determining any question 
rolatmg to the csrccution discharge or satisfaction of the decree, provided tliat 
these questions arise between the parties to the suit m wliicji the decree was 
passed or their representatn es , and orders for restitution upon the variance 
or reversal of a decree It is stated that the word “ uitliin ' lias been substituted 
for “ mentioned or referred to in ” ^\lth a wew to bringing \nthm the definition 
of decree orders against sureties (sec sect 145) and orders as to Court fees in 
pauper suits (sec 0 XXXIII r 13), and thus providing for appeals therefrom 
It has been recently held that an order on an application under 0 XXXIII r 13 
for paj ment under 0 XXXIV r 10 or 11 is an order under sect 47 and appeal 
able according)} (2) 

The Privj Council (3) and the Courts in India (4) ha\e held that a narrow 
construction is not to bo placed upon the language of sect 47 (former!} 
sect 244) Tho object of tJiat section la tliat tho Court haaing the 
parties already before it should decide all questions relating to execution, etc 
arising between them in place of allotting one or the other of them to put his 
adtersarj to the dek} and cost of a separate suit in cases m which but 
for this section it might be possible for him to do In order to affect tins 
object completel} without injustice to the parties on order under this section 
has been mcluded within tlie defuution of ‘ decree ' so as to allow an 
appeal (5) It is of the utmost importance that ill objections to execution 
sales should be disposed of as cheaplv and as <?peedil 3 as possible (6) If 
where a proceeding is sought to beset aside, that proceeding is one which relates 
to execution, and if the contest as to its validity is between tlie parties 
to the suit tlio specific ground on whicJi tlie proceeding is impeached, whether 
it be fraud m the execution proceedmgs or other ground, is not material 
within the meaning of sect 47 (7) The expression ‘ relating to execution etc 
in sect 47, is wide and somewhat \ague though perliaps necessarily so and 
has caused some difficult} in seaeml cases, but once a case is held to conic 
uithin these uotds, the Iiw seems plain enough (8) The matter must be deter 
jmned b} an order under sect 47 and not bv separate suit and such an order is 
a decree and as such appealable 

It uas not, ]ioue\cr, the intention of the Legislature to render all o^dcl^ 
(irrespective of their imtun) made in ichtion to the execution of a decree 


(1) \ cnUlnrajadu t Rangayja Api^ Rao 
•’I jr IC2 (If''17) and dissintid from 

m Mathura afolian P vl i Ainmi 1 Ii o 

8 C M ^ ^ (1903) in wliicli it was sii I 


44S 450 (1911) 

n) I'rosunno Kiin ar i I\ At Pia 

ll'C. (‘il l'>l(lhi:| 


(4) ilira Lai Cihoso i Chandra Ranto 
(.hose 26C WO 541 (1899) 

(5) Mohcmlro Narain Ohatura] v Gopnl 
Mumlal 17 t 7C9 773 (IhOO) 

(0) Prosumjo Kumar ban^-al v Kali llifl 
Sanjul me 083 OS') (1892) 

(7) Knehnan t Arunacluilam, 10 M 447 
fU(1892) ‘Jeon 17 

(8) M«hpndrt) Larain tiuluraj t Oopal 
ItluiKhl 17 C 7(1 771(1890) 
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Under tJic li-it Code it vaa Iielil tint tlio dtfiiution of “onlir,” shkiiu 
sub clause II, could not bt u o»l for tl c purpo e of defmin,! tbe nord ‘ oitlei 
in tiic prenous pirt of the '■ettion, lei mi e it erpre' h eschided eurptliiE'' 
til tint part (1) 

Preluninary decree — §teno^t on Ciffc! /futlj difer/n/ a 
“dismissal for default' — ao*c on T/a fo'riies' 

“Decree-holder' and “jndgineiit debtor ' — The second term iiiejn 
unlv in^ per-on ag^uist \rhom nn order has Ken made and there is noi' a 
rclorcnto in the dchnitioa to rht ordtr bitnJ cipiWe of crecHtwn Ti® 
transfer of a judjnient-debtor s inbihty i« not recosnirciT, etcept to a 
limited evtent m ca'-e of his deith to his h^il repro entitivi (-ee sect 50 
foniicrh sect J31 jio t) On the other hand i decree-holder ina' a«'i^n 
rijht under the dctrte or uih tno'fcr ma\ Ic affected b\ opentJon oMa" 
The •\\ords ‘ iiid includes ani jer on to whom •‘iich decree or order is tran 
forred In\onoi\ been omitud It ins held nirh reCird to the former defiw 
tion tint It must not he npphod uhcre it u is ripucnant to the context Tie 
onK rule U wis held ^^iuch woidd hirmomic this -eitiou ind the proM*w^ 
xcHting to the execution of a‘'''icu‘*d decrees « is thu hi i«. muec under an 
oral nssigHDienfc hn*, ns such, no focus standi it all to ipph for execution 
that as rcgirds uu a''igncc in imtintt or hr operation of huv the Coiirf 
ius a discretion i\hctJicf to rccogiurc such a«Mgninent or not (d) The definition 
u as held to Jncludc »a per'-on to whom a share of a decree is tmnsfem’d (3) Xot 
uithstanding the omission the fiu is non- the iine Tie representifiio ol n 
judgment debtor uas held to bi a judgment debtor nithin the meaning of 
scot 2D8, now 0 XXI r 2, post (I) 

Under the General Clauses Act (o) the word ‘ person unless there is 
anUlung repugnant in tho context, includes “anj tompanj or association or 
bod^ of indiMdual®, asliether incorporated or not ’ In Vdnuraltj proceedings 
?n ran a a csscl is deemed inrested mth a pcr«onalit-\ , and the eapres'uoa ‘ defeu 
dant “ in 0 I jrr 3 and I (formerly sect 28), post, includes a ^ (6) And if a 

\c. «cl can be a defendant, it maj be a judgment debtor 

“District Court” — Thi" section is one of those uhich, bj sect 2 uc 
cvcludcd from consideration aihcn dealing with a question m a btheduled 
Dif^tnct (7) to whicli the Code has not been cX'tended In boinc of the o 
di^>tucta the District Judge is designated Deput} Commissioner hut m Chota 
Xagpiu the Court of tho Judicial Commissioner, anti not that of a Deputj 
Coxumibsioncr, is the Prmcijnl Cnil Court of original jurisdiction and 
therefore tho District Court (8) In the other pro-vantes the Court of the 


<Jj hcharj All Paiuht t AriUr AatJb 
MulUik. 18C utp 72(l83l) 

(2) IVnatai Uigambnr, I5 il J07 (iSOlIJ 
iiwO WI r 10, 

(aj G^ainoncc t I’idlift I’oiuon, i t 592 
Ub7y) 

(!) l’aiiJuruii?i iludJjur i t^tliiluioa 

AcUdi, JOil CJ7 (1907) 


(5J \ of 1807, B 3 (41) 

(6) Boraljay nnil Pcrsii J A to i 
fjliCpW. 12 B 237, 241 (1887) 

(7J BftnJ Itatan i Balta Prasad 17 A 463 
(1S95J 

(8) Jojinmin Singh t aimihoo Siuliii) 
Suioh, lot 13(1688) 



• Tcrflpn Co«r'»‘“ •' Tor^’lrn Tf*' /jnr; 

ft /f> ' •>' / «r> /l ’i/l « f l*nn*f*l tarirj •Ifff'f 

i''- rn\> iTi il }t •! t’f flf^* * T T* •*'' t*« rtf'*. 

7« ^ ^♦'T^ •«! t' r ('. Jl» in 1*1 lia far- < • r1» k« If »■ c’«' JTl* "f 1 f'l 

«'T » } 'll \ » t ( V n « ' If 111 (.*1 *»-• >1» • *tf t’ f* r* * 1 * iij il <• N aliv* “"f tif' 

in It 111 H) in <» 1 1 n Ati 1 i' f \» tf . »♦ !• r* ni* •I'lMir l•<’\ tT'l ili'* 

lull 1» «1 Iltin»'i Iiili^ Mil In t* f* tiffiftal ifi 1*111*11 

nv n- 1 1". »f ( In O'* uii ' * 1 II *• •« »> m If *“ 'I' 'itin 1 1 ’» «*l 11’ 111*11 

Itilin il* iminl**} I li I ••nn» «ill n *1 !•»• ••• Kf,** luit Ih** I'uurl'* 

Ml l*ii*iVti<\ nnl III t* in S^UNr imU nHi'til 

tlip in **i t'Mitiirj itniii*'*’* «i{ r<nin» ^Iii li I'lit’fli 11fni*!i Iii*li> ati' 

ii'it f<iif t?Ti (ViiiM » (I) Tilt* «l»finiii«*n * I *' r**i»3?n r**»it ’ i* fur tlu' juirp'^t' nf 
till* (*<*■!<* «'lil\, ftlil O'w ■ tiut n\>»l to rttrfi.l iljf* jnn*«lii tiiilt »i{ llir llt,!li f’niltt 
»'» «■ Ifi rii'ill.' il tu r''‘tr\in »««i* in’ll Im? in (’*i«ri« «l»irli nrr untml'' il' Juth* 
ill' liuti tut'lrr tin ('Initrr (') A« t<» !•lm,•n frr •crt« n 11. /“nf 

"Government pleader.” <• XXXMI rr G T and O XX\II 

rr 1 *• G /•"•f, will 11 «1< il w nil fun* ii'*ii' iiii]><>'<i| li\ ilu (‘mli' mi (Jinrriun* nt 
l’I( till I* \<i lx tlif' ill 1)111 1 lull of I/H nl <<fi\« riinif'iil , f« i mi i 1 (J'l), Ai I X 

of l>*‘t7 'Ilu wcinl* itnlii iTf’il Im^r l•<v|I nil«i«'ii li» jiml u jiniiti'nl ililluiiltj 
r- U'l lx II iM In < It rxjii rifii< 111 •»« •" I ifium u M ini ri««rs fur tlio tlxM rn- 

111 ' 111 I'l' iilrr tx ii]i]i<iiiit nii'itlifr jilimlir tii imiiliif I llit i i“i 

"Judge* llii-' ill liiiiltun I’ iliff«riiil fmm llmt imituininl in miI l‘.> i>f 
till IViuICihIi iih t]it r< <|Uiri nil nlH Ilf till t imI lunl I niniii il law art ili'itim I 
" Oflircr, ’ of ixtifM niflinli’i ** ollu rr*, ’ HH In till men of two or inuri Jiulgis 

^on^tUutnig a UrniU Tlio linn "CVnit” w mil dclmcd Wlnrw a Contt 


(I) In re riinilcts of thu ni(,!i Court, 8 H 
10', nt pp 133, 147 (18^3) An (u npiicals 
ftguiiiat orders in ln^ol^llnty lasted l*j ft 
Court of Small Cmiscs ixcrci'iiiig tho jiowcrs 
of ft Subordinato Judge In i-onniction with 
llui Bcttion, SCO hcbi I’rnsad t Jamtift J)is, 
21A 00(1000), Mdiickaliali r l)uUblml,27 
11 001,000 (1003) 

(J) ISowlcat Uowka, bU 071, 071 ( 1881 ) 


(d) Ilitminiv Singh i Hir Singh (I8''S), 
I* 11 No 101, cited m iliikin thaiid, dl 

(4) Uukin (.hand, 31 

(5) IJio Vulcan Iron Works i. Ihsshunilcr, 
13 C W N. 310(1000) 

(0) Tho term has hem lUnncil in s 3 of 
tho Ilvldmco Act fsco In re Vtiikaf uliaU 
I’lllil, 10 M 151 (1887)J, hut ns iK>m(oil out 
hy Iho Iloinluy High Court in H t luljn. 
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lb coinjioscd of inoie than one ofUcer, cxcli doing scpaiatc work allotted to him 
by the Ciiief Judge, each officer is individiially a Judge, and must be deemed to be 
a presiding officer of a sepaiatc Court (1) As regards the appointment, dis- 
(jualification, and jurisdiction of Judges, see notes to sect 9, 'post 

“Judgment" — The term has here a different sigmfication to that it 
possesses in English laxx, in x\hich it is used in the sense attached to the 
term “ decree " under the Code Under the former practice it was restricted to a 
decision of the Common La\/ Courts, the term “ decree ” being used in the Court 
of Chaucer) This distinction is, however, now abolished, the expiession 
"judgment" being . generally used, except in matrimonial causes, in which 
the term " decree ” is still retained (2) llie judgment must be based on 
lelcv'ant facts duly proved before the Court, and a Judge should not thcieforc 
import into a case his own knowledge of particular facts (3) and it must be 
founded on a case either to bo found in the picadingb or inv olved in or consistent 
with the case thereby made (4) A Judge may, however, consult other Judges 
before whom the trial is not lield (5) 

Excessive elaboration tends to impair the value of a judgment by defeat- 
ing its proper object, which is to support by the most cogent reasons that 
suggest themselves the final conclusions at which tlic Judge has conscientiously 
arrived The Privy Council therefore on these grounds adversely ciiticized a 
judgment of a voluminous character recording the fluctuations of the Judge's 
nimd from day to day m the course of an exceptionally long trial, and the effect 
(often temporary upon liim) of a particular piece of evidence or argument 
of counsel since from such a mass of often conflicting statements it is not 
easy for a Court of Appeal to extract the precise grounds on which the final 
conclusion rests (6) Moreover it is a substantial objection to a judgment that 
It does not dispose of the question as it was presented by the parties, e g , where it 
finds a particular signature to be a forgery which both sides admit to be genuine (7) 
Tor the provisions of the Code at. to judgments, see sect 33 and 0 XX, post and 
Index, suh loc 

Meaning of "judgment” under Letters Patent —The tciin 

12 B 36 (1887), dissenting from the Jaat MIA 169, at p 203 (1856), Mahomed 
uiintioned eaac, and distinguishing between BuLsh t Hosscini Blbi, 16 I A 8I,atp 91 
u judicial and adniinistratiTc in<xuii>, tfao (18S8) , LaLahmaya v Sri Raja V'aiadaraj i, 
definition m the Evidenco Act 18 framctl only 30 M 168 (but ho may import his general 
for the purposes of the Act itself, and should knowledge) 

not I e t ateeded b( jond its legitimate scope (4) Eshm Chundcr t Shama Chum, JIM 
An AdditionalJudgo uasbeld to be aBistnct I A 7 (1866), Mjlaporo lyasami i Yeo 
Judge within thcmcamng of s n2,AttVIII Ivij, 14 C 802 (1887), Joytara Dasscc i 
of 1869 Brojo aiiss'T t Ahl-idce, 21 tV R Mahomed Mobaruck, 8 C 975,980 (1882) 
J20(1874) (5) bee Lucknudas V Ebrabim, 2 B 044, 

tl) Ilukin Cliaiid, /oc cil atp 649(1878), Parvatai Degambar, I6B 

(2) See JIulon thand, 11, 12 107, at p 303 (1890), Allcock i Hall, 1 

(J) Sio Authors Liidcnce Act, 6th cd , Q B D (1801) 444 
l> IIV andnutcHtos J21 of that Act and (C) bn Raghunada t by Brojo Kishoic, 3 
i-t n lliiri I lied anil Jtswunt bmgjcc t Jet I A 154, 175 (1870). 

•'iii^jn 5M I \ 210, at p 2IO(lbll), (7) Ib 
lUiuuudoss Mookerjtc « 'lusst luriiict-, 7 
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i<; u'sod m tlio Lettors P^tont of tlip Hi"!! Courts, chusos 30 'ind 40, 
spo'iKmg rcspoctuclj of appeals to tl»o Pruy Counnl from “ any final judgment, 
decree or order,” and from "any jncltminary or tntcrlocutary judgmet^t, decree or 
order ” (1) Clause 15 (and ehuso 10 of the Allahabad Letters Patent) speak 
of a “ judgment ” (without any such qualification) providing that an appeal to 
the High Court shall lie from' the judgment (not being a sentence or order 
passed or made m anj criminal trial) of one Judge of the said High Court (2) 
The meaning of this term m this clause has been the subject matter of dis 
cussion m numerous cases It is well settled that the term is not limited to 
the final judgment in the suit, (3) nor, indeed, to a judgment in a suit at all (4) 
In, howeacr, the first of the cases last cited, a aerj wide meaning was given 
to the term, which was held to mean am decision or determination affecting 
the rights or the interest of anj suitor or applicant, it being said to be 
impossible to prescribe any limits to the right of appeal founded upon the 
nature of the order or decree appealed from lliougli, assuming that a partv 
had the right to he heard in everj case, it was obvious that the dutj of the 
Appellate Court might varj considerably according to the nature of the order 
or decree complained of, and that the Appellate Court would nghtlj decline 
to interfere where the lower Court hod been given a discretion (5) This view 
has, however, been considered to be too broad (C) and tlic definition commonlj 
accepted is that of Couch, C J ,(T) which lias become claBBinl,(8) liaving been 
approved m numerous cases (9) 


(1) As to sa 39, 40, sco Soobai t 
Ahmedbliai, 9 B H C R 398 (1872) 
Chundi Ihitt Jba t Pudmaaund Singh, 22 
C 028 (1895) 

(2) Sec as to Allahabad (Umrao Cband t 
Brmdaban Chand, 17 A 475, 477, 478 (1895)1 
and Calcutta [Kali t Dhumunjoy, 3 C 228 
(1877)] letters patent, and see as to the words 
excepting criminal trials, In the matter of 
Horace I jail, 29 C 280 (1901), b c C 
C "ft 'N 254 Srinivasa Ayyangar v R , 47 
VI 105(1893) 

(3) Be Souza t Coles 3 H II C R 384 
387 (18CS) , Justices of the Peace for Calcutta 
t Oriental Gas Co , 8 B L R 433 452 
(1872), Sonbai t Ahnicdbhai 9 B H C It 
393, at p 407 (1872) m Ebrahim i 
ruckhrunnissa 4 C 631 531 (1878) Garth 
C J , took a more restricted view of tho term 

(4) DoSourav Colei, eupro Somasumla 
ram Chetti t Administrator General, 1 M 
148 151 (1S7C) [which was not an adjndica 
tion in a suit but an order made under tbo 
AdmmLstrator General s Act, allowing the 
A G eommiision at a certain rate] Kriito 
Kiiior Aenghj t Kaderroojv Doisee 2 
C L R 581 {ls“S} , /« rr NarrondasBhanji, 
14 B. ■i.'>5(lSO0)[ortlerni pointing giivitlian] 


In Tf Janokey Nalli Boy, 2 C 460 (J877) 
[order directing prosecution] In the Goods of 
Indra Chandra Singh, 23 C 580 ( 1890) [order 
under s DO of Probate and Administration 
Act) 

(5) Sec Bo Souza i Coles avpra Sonliai 
t Ahmedbliai, 9 B H C R SOS at p 401 
(1872), Mt BnjCoomareci Ramrick Bass, 
5C W N 781 (1901) 

(0) It has however lieen pointed out that 
ibougb passages in Bittlcston s, 5 judgment 
give a more extended meaning to the word 

judgment the case itself is not m con 
flict with tho others Somasiindaram Chetti 
V Admmistrator General 1 M 148 at p 151 
(187G) and seo Hadjeo Ismail t Hadjeo 
Mahomed 13 B L R 91 at p lOJ (1874) 
where Couch CJ, approved of the aetinl 
decision 

(7) Tho Justices of the Ptace for f alciitta 
t Oriental Gas Co , 8 B L R 411 452, 
B c,17V\ R 3f4(1872) 

(8) Per Maclean, C J , m Vlt Bnj Coonnree 
r Ramnck Das, 5 C* VV Y 781, at p 794 
(1901) 

(9) BeoSonbair Ahmed! hai 9B If ( P 
Zns 400 411 (1872). In re lannkej Nath 
I{ov,2C 4rn{J877). Kalh Cr,ond«n Bil la 
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JIo^eo^ cr, there \\ore caeca to which sect C75 did not npply, and to these clause 
3G (or clause 27) o! the Letters Patent is still applicahle (1) There is an appeal 
from the decision o{ one of the Judges exercising Admiralty or Vice admiralty 
jurisdiction (2) 

It often happens that Judges composing Vw isional Benches, although they 
concur m the mode of deciding tho appeal, either disagree as to some of the 
reasons or assign different reasons for their judgments But in order that there 
bo an appeal tho difforcnco of opinion must bo as to tho final and complete 
decision of the case and not a differcnco of opinion upon one or more of the points 
arising m it (3) Points not raised before a Divisional Bench cannot be raised 
on appeal (4) As to limitation, sco below' (D) 

Tho follow mg orders ha\o been hold to bo judgments ” an order rejecting 
a plunt,(G) orders made in execution , (7) an order passed allowing tho 
Administrator General commission at a certain rate , (8) an order referring 
it to the Commissioner to tako accounts between tho parties to a suit , (9) a 
decision ri^fiismg lea\o to institute a suit on the original sido of tho High 
Court , (10) an order appointing a guardian, (U) a judgment dismissing an appeal 
as barred by limitation , (13) an order m revision , (13) an order refusing stay 
of execution , (14) an order on an application for rc aclmts'^ion of an appeal, (15) 

13 B 449 (1889), Kashav Parulunng i m P 0 I)<.pirtmcnt rejecting opphoation for 
^lna>ftlv Han, 18 B 35J3, 35S (1S93). even execution), this ca«o was ofGnned by P C m 
if tho difference bo upon a i^ucstion of costs 9 C 482 , s c , 10 1 A 4, 10 (1882) 
onlj, Mohendro Cliandra i Ashutoxh Gan (8)f^inasandanm Chettii Administrator 
gnh, 20 0 702(1893) General, 1 M 148 (1876) 

(1) Husaini Bogam i Collector of (9) Hirji Jma t Narran ilulp, 12 B H 
^luzaffamagar, 11 A 176 (1889), m which it C R. 129(1875). 

was held that where tho Judges differed on (lO)Po Souza t Coles, H C R 381 
aprcliminarj question, vix , as to whether tho (1808), Hadjee Ismail t lladjco Mahomed, 
appeal was barred, tho ca«o was gONcrned l>y 1311 L R 01,101 (1874) 
tho charter and not b 575, dist m Kara (ll) Krmto Kissor Ncoghj t Ktidcrmojo 
j inasami Pcddi i 0-<iirn Reddi, 2" M 048 r)osscc.2C L R OSS (1878) , In re Narrondas 

(1901), ui which it was held that there was llhanji 14 B OOS (1890) 
a hearing of tho petition, there having Wen (12) llusaini Regain i Colhctor of 
no hearing of tho appeal in the former case Miiiaffarnagar, 9 A COI (1887) 

(2) In tho matter of tho Ship Champion, (13) lliappan i Mnidin Kiitti, 22 M fS 

17 C Cr, 84 (1880) (1898) (followed m Shaw Prosad Bungs 

(3) In re Omrao Begum, 13 VV R 310 hidliur i Ram Cliundcr Ifaribur (1013), 41 

(1870), and Boe Clmndcr Kant t RiniUbun C 323) NnrajanasamiReddii Osiirn Rcddi, 

Chunder, 7W R 277 (1807) 25 M 548(1001), Venkata Rcdili i Taylor, 

(4) Shahazadeo Hazra Begum t Khaja 17 M 100 (ISO*^) , eonfru, Hira Lai t Rai/Vsi, 

llnsscm, 12 VV R 498 (1869) 22 H 891 (1897), on tho ground that the 

(5) In re lliimick Singh, 11 W R 107 I^ctUrs Patiiit apply only to the original 

(1SC9), 12 W R 453 (1809) and appellate juruditlions 

(0) Tho Justices of tho Piaco for talentta (14) Mt Bnj Coomarce i Ramrnk Hass, 5 
t Oriental Gas Co , 8 R L R 433, at p 452 t Vl N 781, 795 (1901) [onlcr refusing to 
(1872), Ibrahimi rnckbrunnlssa, 4 C 531, stay lssiio of probate and dtsehargo of re* 
atpp 534,535(1878) ccivcr], eonlro, Srimantii RajaYarlagaddar 

(7) Tho Justices of tho Peaeo for Caliutta Snmantii Raja Yatlagadila,24 51 358 (10)1) 

« Oriental Gas ( o , 8 B L R 433, at p 452 (15) RamhanSahii i Sfadan 5Iohaii.23 C 

(Ih72), Kallj Soonclery Dal i-v t ITumsh 339(1895) , but it wassubsoqiiently held that 
< luind r Lhow Ihrs, (, f 594 (IS**!) [iinler Hie order eouM only beset asi !e under r 62<» 
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nn order on in 'ipplication under sect 90 of the Probitc and j^dimnistntion 
Act , (1) an order refusing an application to commit for contempt of Court , (2} 
an order refusing to set aside an award , (3) a judgment dismissing an appeal 
agamst an order of a lower appellate Court remanding a case for disposal on the 
inents; (4) a judgment of a Judge of the High Court sitting singl} and remanding 
1 case after dealing \yith the whole case and setting aside the judgment and 
decree of the lower Coiurt ; (5) an order discharging a rule to set aside a sale (C) 
The following orders lia\c been held not to be “judgments ” — an order 
for mandamus, m that it concludes nothing but merel) initiates further pro 
ceedings , (7) an order dismissing application for review of judgment , (8) an 
order for production and inspection of documents , (9) an order granting or 
refusing certificate of appeal to the Pruy Council on the ground that such 
an order belongs rather to Pruj Council proceedings than to those of the High 
Court, (10) an order dismissing an appeal for default, (11) an order direct 
mg a prosecution under the Presidency "Magistrates Act , (12) an order 
determining a particular issue m a suit on the ground that there .should not 
be partial appeals , (13) an order directmg the addition of a part) to the 
suit , (14) an order in the Pnvj Council Department refusing to e\tend time 
to furnish secunt) for the costs of the respondent, and directing the appeal 
to be struck of! , (1*5) a refusal to order securit) for costs under 0 XLV r 33, 
post , (IG) a refusal to send for the records under sect 25 of the P S 0 C 
Act , (17) an order in second appeal directing the trial of certain issues of law 
and fact b) the lower appellate Court (18) 


of the former Code, aod that this decision 
was erroneous so far as it decided to the 
contrary Fatiraunnissa t Dcoki Pershad, 
r B , 24 C 350 (1890) 

( 1 ) In tbo Goods of Indra Chandra Singb, 
23 C 080 (1896) 

(2) Mobendra Lall Mitter t Anundo 
Coomar Jlitter, 23 C 236 (1897) 

(3) Toolsey Money Dasseei SudcviDassce, 
26 C 3C1 , B c , 3 C W N 347 (1890) 

(4) Vasudeva Upadjayat VisvarajaTJiir 

tha5ami,205I 407,atp 417 (1897)[8eeVenga 
navyanv Ramasami Ayyan 19 422(1896), 

Sanlcaranv Raman Kutti, 20 M 162(1896)], 
it was held, IioweTcr, that there was no appeal 
as 8 588 of the last Code prohibited it 

(5) RaiBcnode t RaiPasupati, 130 W N 
105 (1907) , Gopi Nath i Moheshwar, 35 C 
1006 (1008) 

(6) Russich LaU Paul t Roma Nath Sen, 

1 C N vxvi (1890) 

(7) Justices of the Peace for Calcutta t 
Oriental Gas Co , 8 B L R 433 (1872) 

(8) Rakii Bil I t Kliaja Mahomed, 4 
R L R ,A C 10(18^6), 12W P 450, S C 

(0) Soiilmi t Almrdlhai, OR JI C R 
$9S (1872) 


(10) Manly v Patterson, 7 C 339 (1881) , 
Mt Amiriinnessa t Baboo Bebary Lall, 25 
\r R 529(1876), Mowla Buksh v Kishen 
PertabSabi,lC 102(1875), LutfAliKhan 
V AsgarRcza, 17 C 455 (1890) 

(11) MansabAliv Nihal Chand 15 A 305 
(1893) 

(12) In re Janokey Nath Roj, 2 C 4Cr 
(1877) 

(13) Tbrahim v Fuckbrunnissa 4 C 631 
(1878), Markbj, J, uas mclincd to the 
contrary view 

(14) Kumara Upendra Rri-shna t Nabin 
Krishna Bose, 3 B L R,0 C 113 (18C9) 
This was a decision under s 303 of the Code 
of 1859 dealing with appeals from orders hut 
the principle of the decwion is applicable 

(15) Kishen Pershad Panday i Tiluckdhan 
IaII 18 C 182 (1890) 

(16) Mohabir Prosad Singh t Adhikan 
Kunwar, 21 C 473 (1893), explained in Mt 
Bnj Coomaree t Ramrick iK's 5 C N 
781, at p 795 (1901) 

(17) Venkatamma Ayjar t "Mubin 
Animal,23M 100 (1900) 

(18) Kali Kri-sto Pal Choadhry t Ram 
ChunlcrNag 9C T R 401 (1881) 
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“ Legal Representative.” — Sec notf«« to 70, 

‘‘Mesne profits” — Sccnote'itoO XX r 12 

“Moveable property” — '*Gto\Mng crops ’ doubtless include crops of 
all sorts nttaclicd to the soil, and leaves, floaers and fruits upon and juice in 
trees and sliriib'^ See notes to sects 4 and 16, jwst 

“ Order” — llefcrencc should be made to the preceding cases m the com- 
mentary on the definition of “ decree ” Some others not there cited may be 
noticed A suit haanng been instituted under the Religious Endowments 
Act, 1803, the plaintiff desired to withdraw tlic suit avith liberty to sue again, 
and an order was made permitting him to do so, and directing that the costs 
bo paid from the funds of tlie institution It was held that the order as to 
costs was not a decree, and that no appeal lay (1) Orders for payment of 
costs under the sections noted m the decision cited arc not decrees (2) The 
decision of a taxing officer is not an order (3) An order under 0 IX r 2 
(formerly sect 97), po«t> has been held not to be a decree , (4) as also orders 
imdcr sect 10, Act XX of 1863 (Madras Pagoda Act) , (5) under sect 5, Religious 
Endowments Act (6) {XX of 1803) , under sect 16, clause 7 of Madras Reg III. 
of 1802 , (7) an order under sect 18, Act XX of 1803, refusing (8) or granting (9) 
Iea\o to sue , an order under sect 84 of tlie Bengal Tenancy Act , (10) under 
sect 173 of the same Act , (11) the decision of a special Judge under sect 101, 
clause 2 of the same Act , (12) an order under the Indian Trust Act refusing to 
remove a trustee , (13) an order rejecting an application to restore an application 
to set aside a sale, (14) an order awarding compensation under sect 491 of the 
hst Code, (ID) and under sect 200 of the same Code (1C) 

“ Pleader ” — The construction of the last clause presents some difficult} 
The meamng, however, of the definition becomes ob\nous if tlie clauses of wlucli 
the sentence is made up are maerted, and it is read thus “Pleader mcnns 
eicrxj 'person, including an adiocote, tahl, ami an attorney of a High Court, 
entitled to appear and plead for arwther tn Court ' It is only the pleader 


tT) ltama\i«oor'K«)ssjit BrinDgafnai'm. 
21 >I 421 (1808) 

(2) Shanks t Secretary o! Slate, 12 M 120 
(1839) 

(3) Balkaran Rai t Gohind Aath Tewan 
12 A 120, 157 (1890) 

(4) Bisse<»<!iir Bhugut t Alnrli S.»hu 9 ( 
in (1882) 

(0) Meenakshi i Siihramaniya, 11 M 2r, 
(1837) 

(C) Somasundam t Vjthilinga, 19 M. 
2S3 (180G) 

(7) Narasayya t Collec'or of Ananlapnr 
24 M 95(1900) 

(8) In re Venkateswsra, 10 M 98 (ISSfi), 
Karim \li t Asim Ah, 18 C 3S2 (ISOl), 
1> Iroos Banco i Abdnr Bahman, 21 \V P 
aC.S (1874) 


(If) T'rotap t Brojonalh, 19 C 275, I’K* 
(1891) 

(10) Goghun Alollah t Rameasnr, 18 C 
271, 281 (1891) 

(11) Baghu Singh t Mwri&mgh,21f 827 
(1891), ECO also Harabandhu « llaTLsh, 3 
( W N (1898) 

(12) Lata Kirut Xnram t Palukdhan, 17 
C 32G(1SS9) 

(13) J*atlmMiIson t. McAfee, 19 A 131 
(I89G) 

(14) Su)a uddin r Ileaiuddin, 27 414 

(1899) 

(ll) Kansinga r Goamdi, 24 Jf 02, (A 
(1900) 

(IC) NahnakihaTir Mnfaksharlffi'sain. 2S 
C 177.179(1900) 
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duly qualified ^vho is entitled to appear, the \akil \\Iierc and as his qualification 
entitles him, the ad\ocatc \\here and ns his qualification giaes him the right, 
and the attorney where and as he too might be qualified (1) 

“ Public officer.” — This section is the same as that of the preceding Code, 
uith the slight alterations italicized, and the definition of “public officer” has 
been taken from that of “ public servant ” in the Indian Penal Code, with some 
omissions (2) For the definition of “ .Tudge,” see ante, and of “ Court of 
.Tustico ” the Penal Code, (3) which gives the general signification of the 
expression The folloiaing persons liave been lield to be public officers under 
this section, or public scr\ants under the Penal Code, under provisions of tliat 
Code which correspond with this — convict warders , (4) a supemumerarj 
person appointed by the Board of Revenue under sect G, Act V of 18G3, 
(B C ) , (5) Kalb Kazir , (G) a Patwan , (7) the Official Trustee of Bengal , (8) 
the Official Assignee of tlie Insolvent Court, (9) a Collector appointed to take 
charge of the estate of a minor under Act XX of 18G4 , (10) or as agent for 
the Court of AVards under sect 204, Act XIV of 1873 , (11) an officer in the 
Indian Staff Corps , (12) the Administrator-General of Bengal since the passing 
of the Administrator General’s Act of 1902 (13) A person nominated by tlic 
Collector under sect 69 of the Bengal Tenancy Act, for the purpose of making 
a division of crops between the landlord and tenant, is not a public 
servant , (14) though a surveyor emplojed by the Collector m tlic Khas Jlchal 
Department is (15) A Cantonment Committee constituted under the Indian 
Cantonments Act (XIII of 1889) lias been held to be a public officer witlim 
tho meaning of this clause (10) 

“Signed” — Tho word is here employed in a sense more comprehensno 

(1) 1)1 re rieadcrs of tho High Court, 8 B Dontre. J2 M 250 (1689) 

105 G8S3) As to the powers and duties of (9) JooaubllojiAlht Kemp 4 Bom L H 
pleaders soino cases vull he found collected 9i9. s c,2f>!n 809(1902) 
in 0 Kinealy s Civil Procedure Code in tho (10) Bluui Bvlapa i Nina, 1 1 B 343, 340 
notes to this section And a‘» to Vakils (1888), Narsingrav t Lahahmanrav, 1 B 
piictising before the Pnvy Coimcil, seo In 118(1876', that la the coUrctor appointed in 
rc Tnulalo, 10 C G30 such, but tho nazir 13 not anjnhero men 

(2) S 21 , tlioreforo in certain cases a tinned in Act W of 1804 as a person iiho 

person may bo a public servant, but not n may t» fw of/iciat capacity bo appointed 
public officer, cff a municipal commissioner adniinistritor, and is not a public ofheer 
and ongmcci II v Nantainrnm Uttamm. Vrolian TsUwar v Hakii Riiiia, 4 I5 flS 
a Bom II C R Cr Ca 64 (1809) (1880) 

(7) & 20 (II) Collector of Bynir i Vfuniivar, 3 A 20 

(4) II 1 Kallaclnnd Mortrie, TV, R Cr (1880) 

99(1807) (12) Watson w LIo>d 25 M 402 (190)) 

(G) R 1 RamKrishnaDas,7B I R 440, (13) Bhohram Chowdhury t Adtumis 

ir.M RCr 27 (1871) tmtor Ocnoral, 8 C W N 913 (1904) 

(0) R 1 VIahmnoalrosscln,2^M\ P 298 (14) Chatter Lvl « Thacoor Pershad. IS C 

(1870) 518(1801) 

(7) R t Vludsooddecn, 2 N W P 148 (IG) IHjoo Smgh i Qiiei n I mprc«a 29 ( 

(1870) I';8(]898) 

(8) ShihtWid o Shahunsih Begum t (U.) f « til Criy i (ant mnunt ( unnnilb < 

1 . rtuM^m, 7 ( 1 »9 (ISM) , Adi il Lat.t f i if P tn*, H B ’"'SI (1 )U)) 
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OnTi till In u jn tlin .\fl 1^*7, wlof'li i« 

• 1^Tl1n11\ Mjii'* n« t!ip fit^t fh««n o! !hi« clrrinitmn n{ tlip Ii«t Co<lo 
Tin fnp si fill!*/* ol lint ('nln %n« fiff! n'Mnd in tin ntiinnlin.: Hill II of 
1 ‘•7‘', on tlin in 1 t’nt tin ti*** of n pni| riioliln nl j rn>liiriii 2 nn imprn‘’inii 
i I tlm nimn nn 1 litln ol tlin ]>n*inn it i» rniumnn nin* n^«t pn«.pl<* < { nink 

in till* friintn TIi** ilnfinilnn inllm Tiwln nllnr tlin word ‘ p*ninj>ntl” 
T<11n<l “ wjt'i tin niTin id tlm pnrmn rnfnrrM to” Tim rX|iTr««inn '‘jfmoti 
rr/rrrrd fo ” jiimnt tlm prr*nn TnlrtTf’il to in llm ^«l>»nfjnnnl ^nrtinns of tlm 
to In a« Imins rn/jinrnl to fjpn or \rnl\ rnrtxin dorntimni^, nnd it i« not n 
roiilition prn ixUnl to fnrli prison 1 nmp nMn to imn n ^tnnip tint Im flionld 
l»n nniMn to wnin liM ininn(l) rnpinU inilnlliim, tint tlm 

pn»Mn nsnin? f'lnnld, il nlln to wntn wiiln Iik tnmn in full nnd rort-iml) 
It i« jiropnr tint tln^ plinuld l»n dnnn in Iho n*o of n w imnt — it don^ not follow 
tint l>nnu«n t'ln njinturn on tlm wimnt n ronfiimd to tlm iniinU of tlm mnin, 
It WT< not tlm dut\ td tlm nfUrnr to rtnnntn it or tint tlm dnlitor nnv forniliU 
rn«i‘t ll« rxnrutlon (J) 


3 I'or tho jmrjKmos <»f tins (NmU*. thr I)i>>lrict Court ?« ^uh- 

SulorJInMIon ot Co«,l, "f'''"""-, <« "'f , ami Cn ,l 

Cdtirt of grant* infonor to lint of a 
(durt ami o\on (durt <if ninll (’ati«os n stibonliinto to tlio 
High (durt ami I^islnd (ourl 

Subordination I note-* t<» t*<Ht i »tte >-ul ton ‘ Diitrnt Court ’ 

Tlif' nnunmntum ol SubonUintt Courts ut»t lut* w\*'*\ to l*v <;\lnu^t\NC 0) 


4 (/) Ii> tlif' (thfonce of anif <:prcif{c 'tmnisinn to th(' conUdry^ t* 

nolhnuj ni tlm Code ^hall he deemed to hunt oi 
^ otherui^i afftcl oiuf special or hcnl law now m 

foree nr aiuf speeial jurt^dKfion ot potter conjened, ot any special 
Jottn of procedure preset ihed hy ot ittuhi any ofhei lau for the 
time brintj tn force 

( ') In particular and vifhouf piejtaheo to the yenerahly of 
the proposition contained tti sidt section {/), nothing m this Code 
shall he deemed to limit or otherwise affect any remedy uhch a 
landholder or landlord may hate under any lau foi the time heiny 
m force for the lecoicry of rent of agiicultiaal land ftom the produce 
of such land. 

Savings — As origimll} drafted, the Ci\d Procedure Bill dethred that 
untiling jn tlm Code filiould affect (a) the Oudh Ci\il Courts Act (XIII of 1879), 
the Oudh Courts Aft (XIV of 1891) the Punjab Courts Act (XVIII of 1884), 
the Central Pro\incc3 Cml Courts Act (XVI of 188 j), the Lower Biirniah 
Courts Aft (VI of 1900), an> law under the Indian Councils Acts (24 A 25 Vict 


(1) Miharaja of 15 nartw t I>ebi Dijal (1) l»ursliottam i MahaduPaml i, 14 P ini 

Noma 5A B7fi(18Sl) I It 047 fi o , 57 15 114 (1912) 

(2) 11 1 Sanki I’nsail 8 A 293(1881) 



SUIlb IN GENERAL. 


07 


Paht I 
Sit. 0 

make a remand, that term being used in the former sense, then it is only in 
the latter sense that an erroneous order o! remand can he treated as an order 
made \Mthout jurisdiction (1) Further diflicultj has been introduced, it 
liaamg been held that the same term may mean one thing m one section of 
the Code and another thing m another So the term, it Ims been held, (2) is 
used m its former sense in sect 99 (formerly 578), that is, in the sense of local 
and pecuniary jurisdiction and jurisdiction with reference to the subject matter, 
^\hlle the same term in sect 115 (formerly 622), may, it is said, well be taken to 
have been used in a more comprehensive sense (3) The term m this section is 
used in the fust of the senses above mentioned 

The judgment or order of a Court without jurisdiction in this last* 
mentioned sense is void and a mere nullity (4) Jurisdiction derives from the 
Sovereign, and in British India has been conferred bj the Charters and Letters 
Patent of the High Courts, and as regards other Courts by various Acta of the 
Legislature constituting those Courts, giving them powers and regulating their 
procedure (o) 

This juribdiction may be of different kinds (a) over the parties, (b) 
over the subject matter , (c) local , (d) pccumarj Peculiar powers may be 
given to particular Courts whilst other Courts ma> be of restricted jurisdictiou 
But no Couit has power to give judgment respecting »v matter not submitted to 
it foi decision, even in a suit involving other matters which have been so 
bubmittcd (0) 

The dibtmctioii mint be kept between juiisdiction and criois m tho 
cvcrciso of jurisdiction The proceedings of .v Court having jurisdiction over 
tho subject matter and parties arc not void, however erroneous they may ho 
A judgment is not void sunpl> because it is erroneous This is ovadent from 
the very notion of jurisdiction, which is the power to determine and not 


(1) Mohesh Chundcr Das i Jahiruddi 
MoUah, 0 C N 50J, 512 (1901) [So it 
has been said that the Judicul CommiUcc m 
Amir Hasan Iv^an i ?)'dco Ha'as'n "SingD, 

L 0 (I8S1), used Ibo term ‘ jurisdiction,” not 
m tlio 6C1130 that tho Judicial Commissioner 
had no jurisdiction in the Cist sense of tho 
word to cntcrtam an application for revision, 
for ho bad tho samo poivcrs as tho High 
Court, but that ho had exceeded his legal 
authority and that tho order waxs «Wro tires 
liar Prasad t Jafat All, 7 A JuO (ISSo) 
Sec lluhm Chand, Pcs Jud lGlflsc2l 

(2) lb 

(3) lb , 511 liar Prasad t Jafar All, 7 
A 350 (18 Sj) , Dhan Singh r Ba«ant Singh, 
8 A G19(18SG) perVIahniood J 

(4) ScoAuthorj Lridcnee \ct,5thod.,ncto 
to 8 44, where tho question of compelcnca, 
fraud and collusion as aJIeeting jud meDts,u 
dealt w ith, and Huhm Chand, Res Jud. 3 <7, 
481 A Court m.a\, however, always mqujv 


03 to whether jurisdiction exists This is not 
on cxcrcisoof jurisdiction o\cr tho caso itself, 
but an inacstigation of another question, that 
ol whether tho conditions ol cognizance aro 
aatiaricd itmritniv i RalknEhna, HR 4&8 
(1887), llurco Prosid t Koonjo Rcharj, 1 
'laraU 9J 101 (1802) Nasrun i Watson, J 
W R 215(I8(>o) As to tho cflect of oidcnco 
given in a Court without jurisdutioii, ecu 
A uthors haidcncc let 5th ed note toe 33 
As to prohibition of loquiiy into jurisdiction 
by executing Court undir O 21 r 7, eco 
Han Goauid KalLundri r Aar-ingrao 
Konherrao Desphande, 38 R 14d (1913) 

(5) I tie post Vs to tho pnsuniptions 
allccting junsdiclioti, see Vullors’ Laidioco 
Act, 5th ed , notes to s 114, ill (?) andunJer 
heading ‘ Pegulantj ' , Iluhm Chand, Pis 
Judicata, 422 

(C) See per Jaaif-*, L J, in Pobinson r, 
Dhalcephiagh, 11 Cb D 793 , Uulm CLand, 
Pcs Judicata, 451 
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ill ri [Kcts nctoil lb Judge, tliit fict IS prcsumpti\ e proof, until tlic contmiN 
I'L of due Appoiutmout to ict aa a Judge ot the Couit m 

If I Ju(l_o !•> \abdl} appointod bufc is disqualified from li'}Uig a suit b) 
re.i'^ou i»t Ills per onnl interest in it, (2) the judgmenl is erroneous aiid, ■veid.ehle 
but not Noid (3) 

Vs ustim^ tUe existence of official authority and the absence of any dis 
«\u ifvfication , tlio next question is as to the jurisdiction to deal wath the vaiions 
matters uinthi in the exercise of his general judicial authority, arc hionght 
licforc the Judge for Ins dctennination 

Juri diction^ when used in its general sense with reference to a Court of 
III tico meins tlic power or authoritj of judging, and that Court is said to ho 
of tonipetcnt juri diction vrith regard to a suit or other proceeding, ■when 
iC haa power to heat or deterimnc it ox to cxcrci&e any judicial power therein (5) 
Tnri diction ’ said IVe-st J ,{6) “accordiiig to the exact conception of it 
f fined b\ the Koinan Kincr-', consists m talong cognizance of a case invohnng 
f/ic lictermnmion of some jutal relation, ift ascertaining the essential points 
ol /f, ui f in pronouncing upon them" ^hc word, however, is commonly 

u id in two diHcrent '^enses an use which has Jed to much confusion Jt is 

»m tijuf's n od to nicm jiui diction in the ordinary benso above mentioned, 
t/i it 1 ", when uied with reference to local or pecuniary jmisdiction or with 
rcfcfcntc to the parties, (7) or jurisdiction with refcienco to the subject 
iiiattcr(b) of i ‘•uit It la aNo used to mein the legal outhoiity of a Coiut 
ifi do cert itn tlun^,-. 'Ihus it Ii been i-aid that if a Court hub “ jurisdiction ” to 
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nnko ; remind, that term bem^ used m the former sense, llien it is only lu 
tlic latter sense tint an erroneous order of remand cm be treated as an order 
undo untbout jurisdiction (1) rurthcr difficult} has been introduced, it 
haling been held tint the same term niaj mem one thing in one section of 
the Code and another thing in another So the term, it has been held,{2) is 
used m its former sense in sect 09 (formerly D78), that is, in the sense of local 
and pecuniar} jurisdiction and jurisdiction with reference to the subject matter, 
iihile the same term m sect 115 (formerly 622), ma} , it is said, u ell be taken to 
baae been used in a mote compmhcnsiae sense (3) The term m this section is 
used in the first of the senses above mentioned 

The judgment or order of a Court without jurisdiction m this last 
mentioned sense is \oid and a mere nuUit} (4) Jurisdiction dcri\cs from the 
Sovereigu, and in British India has been conferrctl b} the Charters and Letters 
Patent of the High Courts, and as regards other Courts by various iVcts of tho 
Legislature constituting those Courts, giamg them powers and regulating their 
procedure (5) 

This jurisdiction may bo of different kinds (a) o\cr tho parties, (b) 
o\cr tho subject matter , (c) local, (d) pecumar} Peculiar powers m'vy be 
oi\cn to particular Courts whilst other Courts) ma} be of restricted jurisdiction 
But no Court has power to gi\o judgment respecting i matter not submitted to 
It foi decision, o\cu in v suit m\ol\mg other matters which ha\c been so 
bubnutted (C) 

Tho distinction must be kept between jiuisdiction ind criors in tho 
o\crci8c of jurisdiction Iho proceedings of a Court baaing junsdiction o\cr 
the subject matter and patties arc not \oid, Iiowcacr erroneous they mty be 
k judgment is not %oid sunpl} because it is erroneous Tins is ondent from 
the aery notion of jurisdiction aahicb is tho power to determine and not 


(1) Mobesh Cbundcr Das i Jahiruddi 
Mollah 0 C at N COJ 512 (1901) ISo it 
Las been aaid tliat the Judicial Coomuttco m 
Amir Hasan Khan v Shco Bahsb Smgb 11 
C 0(18S1), used tbu term jurisdiction, not 
in tho senao that tho Judicial Comnussioucr 
had no jurisdiction in tho first sense of tho 
M ord to entertain an application for rerision, 
for ho had tho same powers as tho High 
Court, but that ho had exceeded bis legal 
authority and that tho order was i ftea nres 
liar Prasad t Jafar Ah, 7 A (18&5) 
ScolIukmChand PtsJud 

(2) lb 

(3) lb 514 liar Irasad t Jafar All 7 
A 350 (I8S5) Dhan Smgb t Ba'int Singh 
8 A 619(1880) per Mahmood J 

(4) Seo Vuthora Evidence let, Stbcil, nolo 
to 8 44 where tho question of competencj, 
fraud and collusion as affecting jud menta u 
dealt with, and IluLni Cband, lies Jud 3J7, 
484 A Court ms\, hoMe\er, alw3>s mimie 


as to whether jurisdiction exists This is nob 
an cxerciso of jurisdiction o\cr tho ease itself, 
but an. uivcstigation of another question, that 
of whether tho conditions of cognuance aro 
eatufied Vmritrav t PalkriBhna 11 B 188 
(1887) Ilurco Prosid i Kooiijo Bcharj 1 
Marsh 99 101 (18C2) Isasrun t Batson J 
W I’ 215(186a) ils to the effect of t'ldcnco 
given 111 a Court without jurisdiction ecu 
Authors LMdenec \ct 5th cd note to s 3J 
As to prohibition of inquirj into jurisdiction 
by executing Court under 0 21 r 7, see 
Ilari Govmd KalLundri t J^ar’ingrao 
Konherrao Despbandc 38 B 119(1913) 

(5) 1 •(/'• pwf Vs to tho presumptions 
affecting jurisdiction see Vuthors' Lvidenco 
let 5th cd , notes to s 114 ill (/) andunder 
heading Begularitj , Ilukm Chand, Pis 
Judicata, 422 

(0) See prr Jame«, L J, m Pobinson i 
Dhuleep Singh, 11 Ch D 793 , llulm CLaad, 
Pes Judicata, 451 
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jw'.rtli tlic yower to Aeteimiiie nglitly (1) So an fhc undeT-jiaentioncd ca^c 
tKc I'nsA Couu^al Ivdd tUo-t a judicial '?ale was not a nnllity and could not ho 
irt-xlcd as inMUd, notvritlistandin" irrcgulant} cien though a material one, 
lot the )uti diction, ol the Court to execute had been complete throughout 
It Ind not been lost bj xca'^on ol an cnoi in treating a particulaT person, as 
t\ve Ici il rcprcicntativ e ot the judgment debtor’s estate the Court having power 
to decide ivrongl) as well as rightl} (2) 

It Is a gcncnl principle, that whenever jurisdiction is given to a Court 
l'\ \n enactment, and Buch juiisdietion 15 onlj given on certain specihcd terms 
( ontaiiiAd in tUo enactment it«el{, these terms must he complied avith an order 
to trciic ind rai'o the jurisdiction, for if the) are not complied with the 
jiiri <lu lion dues not ari-o (31 

Coment lamiot give jiu:i‘*diction., which is absent as regards the subject* 
iu\Uo-(lJ nor probibli as regards local or pecuniary (5) jurisdiction When 
til*' Ins 110 inherent jurisdiction over the subject matter of a suit, tho 

jnriKi cannut b) lUevr mutvnl consent conveit it into a proper judicial process., 
ilthoudi tho\ nu' constitute the 3udgc their arbiter anil be bound by has 
dcti ion on tlic merit'’ wlicu tUc&e are submitted to him (6) 


tD l I 111 1 1 <a Itl<li<.\ta 171 

f* wl r tin < ouet tn'' power to gnnt rtlicf 
' I « j vrticuUr kiR'l, nn error m giving too 
« Util « r a t enough 11 mver voul so long 
ivu«l an t< x o"! jt-i po’vil lo powennanj 
« V 1* • f 111 h^Tu-ral ila*> to wliicli tho ono 
nn t ruaMt t-vl|onliton3’«,tb 43 »> Aivlsco 
\f nf Hasan Khm « ‘'hto jlvksh Stngh, 1 1 C 
' 0 *'''*)' n f , Har I’ra^a 1 1 JatirAli, 7 A 
tt' at < (lv.> I) , IK l-vniv Kuar t Puw I’aj, 
*' \ mtl*" I.Mal RuJ ‘'utcmiu Klian t 
J ' na \ Jli< ) I nn I next iiotr ami 
I i 1 i ) B 11 ' , an 1 < IJhui OK Ira \ath 

I %■< I r I atijit Sin,.]i III Jvl(l»}3j 

Mittaaun I NaM m .ril 1*17 Jinoo) 


JmliLita lOj 

(5j S<5c Uukiu Clvand, Tcs Judicata, 411, 
412, where it is staled that the question as to 
tho waircr of local lurisdiclion Ins not jet 
received an authorilativo decision in India 
In Velayudmi t Arunachala U M 27J 
(ISl*)), it was held that there was no waiver 
of pecuniary jurisdiction , but tho matter was 
ono redly not of jurisdiction but proccduie 
hec Oourachandtw v Vikiatna 23 M 3G7 
(1809) Jn Gurdeo Smgh i Chandrikah 
hin^b, 5 C L J Oil, G23 (1007) tho term 

subject nv vUet " appears to have been used 
in ivntailistmction to tho other elements 
analv&cd 
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Ulirro, lin\\r\rr, (ho Omrf Ins juri«flic(iiin <>\rr (ho pithjocf jintfcr iiul 
o\rr llio jior<-(>ii nul dofoiulsiit Ins pomo pmilo,o ^\lll(ll oxcnipts lnju from 
llio juri'diction, siicli pruilogo nm, it has boon 'ud, bo (1) So wlioro 

lljc objoclion to the ]iin'!(li''tJon ^\'ls biscil oji (ho ground of the defendant 
being a Sirdar of the Dcklnn, a\ho as such a\ns not subject to the jurisdiction 
of the Munsjf fi Court a\liich pa«s«l tlio decree, it was held that the defendant 
must be taken to haac waned the want of junscliction and that it was too late 
to ni«e It when the decree v as sought to be executed (2) And tlicrc are numerous 
authorities a\hich establish that when, m a cause which the Judge is competent 
to try, the parties, without objection, jom issue and go to trial upon the merits, 
the defendant cannot suhscqucnll} dispute his jurisdiction upon the grounds 
that there arc irregularities in the initial procedure which, if objected to at the 
time, would have led to the dismissal of the smt (3) 

Under the former CikIcs it was held that an objection to jurisdiction might 
be raised at am stage of a suit, even after remand bj the High Court m second 
appeal (t) and that tin Court would receive and adjudicate a point of 

\islmu Sakharara i Ivrisbnarao, 11 II 153 impressed l>j the observations of Markbj J, 
(18SC), Roj Bhoopcntlro Nath Cliowdhry t mEkovmSinght Bjjajaiat!i,4 B L R,A C 
Ivnleo I’rosunno Glio«c, 24 \\ R 205(1875) 111, m wlucb it was held that the conductof 

[consent cannot give jurisdiction nor alter tho tho parties was unmatcnalj Mmaksbt t 
nature of tho decree An agreement intro Subraroanja, 14 I A 160(1887), Sankumani 
ducing fresh parties cannot bo substituted for t Ikoran 13 M 213 (1680), \ishnu Sak 
tho dccrco or become capablo of execution liatam t Krislinarao, 11 B 163 (188G) , Puna 
as jt was tho onginal dccreo], Rnmaeamy Bibeot KhoOa Buksb, 22 W R 306(1874), 
Chettiai t Orr, 20 31 176, 178 (1002) , Akic lUicmna Gowala v Budoloo Khan, 6 C 2ol 
mannessa Bibt v 3Iahomed Hatem, 31 C (1880) [referenco to arbitration] See Hukm 
849 (1004) , Kumasasami Rcddiar t Sabba Chand, Res Judicata, 468-473 
raja, 23 M 314 (1899) [tmnifcr of appeal, (4) Kesbav v Vinayak, 23 B 22 (1897) , 
blit absence of notice of transfer may bo andscoSayadKjambula v Nana, 13 B 424 
w-aiTcd Sankumam v Koran 13 M 211 (1888) [objection taken for first timo m 

(1SS9)], Knshnan Chctti V Muthu Palandi, second appeal] , Velayudam i Arunachala,13 
22 ai 172 (1898) [appeal] , Aukhil Chundcr M 273(1880) , Mohan Ishwar v Haku Rupa, 
t Baboo Mohecnco ^(ohun, 4 C L R 491 4 B C38, 639 (I8S0), and cases there cited, 

(ISTffj [lii J Bipm Befiary Cfiowi/Ary v Ram CfiunU'er 

(1) See Hukm Chand, Res Judicata, 412 Roy, 14 W R 12, 15 (1670) , Macdonald t 

(2) rarparteManobarBhi7rav,2B H C R Riddell, 10 W R Cr 79 (1871), Sin 

374 (1805), ref. Mom t Gopal, 2 B 132 Sidbeswar Pandit t Shri Ifarihar Pandit, 
(1877) It IS to bo observed, however, that 12 B 155 (1887) , Chundec Chum Butt v 
the objection in tho former case n as taken in Eduljce Cowasjee, 8 C 678 (1882) [Small 
execution proceedings, and a Court executing Cause Court referenco — new trial — though 
the decree has no power to go into the merits no objection at tho original hearing] In 
of tho decree Har Naram Smgh v Chaudhrain Bhagwant 

(3) Lodgard t Bull, 9 A 191, 203 (1886), Knar, 13 A 300 (1891) tho Privy Council, 

P C , Pisani V Att Gen for Gibraltar, 5 holdiogthata Judge had acted without juris* 

P C 515 (1874) [departures from ordinary diction, set aside tho decree, although tho 
practice by consent are of cverjday occur pomt was not raised either in tho first Court 
rcncc], Sadastva t Ramalmga, 2 I A 219 or tho Court of Appeal m India Nidhi Lai 
(1875), 8 c , 16 B L R 333 [Court had t Mazhav Hossem, 7 A 230 (1884) [provided 
general jurisdiction though exercise of that there is on tho record sufficient material to 
jurisdiction was irregular The P C at substantiate tho objection] 

p -103 15 B L R stated that they were not . 
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junstebon though not taken m the lower Court, bocau.e act, done ^Siout 
junsdwtion are acts of no legal clject at all and might be set aside (1) At the 

eT\‘t '™'‘ Jiinsdictloa might bo taken 

for the fast time on appeal, jet if the want of jurisdiction did not appear upon 
tho pleadings, ovidonce or admissions of the parties, the Court wodd 
not, upon a mere suggestion, remand the case to ascertain further facts in 
order that the question of jurisdiction might be considered (2) The objection 
sliould bo raised in the course of the proceedings Ho who Jianng an appeal 
and a special appeal on a question of junsdiction, has not aiadcd himself of 
Those remedies, rcnunciaiitjun pro se tntrodiiclo An omission to urge objections 
there is to be treated T\bcn the proceedings have been completed as con 
elusive (3) IMien no objection to the jurisdiction of the first Court was 
raised in the grounds of a regular appeal .and the first Appellate Court deebned 
to hear the question argued, it was held that the objection should have been 
considered and decided (4-) The present Code, however, enacts that no objection 
to jurisdiction (“place of suing shall be allowed in any appeal or revision 
unless taken in tlio Court of first instance before settlement of issues 
(sect 21, post) 

If a party protest against jurisdiction he is not bound to retire , ho can 
go through tho case subject to protest (5) If an objection to jurisdiction is 
first taken at a late stage of the suit, and the jurisdiction is doubtful, the proper 
course IS to proceed to determine the suit (6) As to tho form of the order where 
an objection to jurisdiction is raised and allowed, see notes to 0 "Vll r 10 
In some cases a party has been held to bo estopped from proving wont of juris 
diction m a subsequent suit (7) or m furtlior proceedings (8) 

Subject-matter — Jurisdiction over the subject matter primarily depends 
on the nature of tho cause of action alleged and of the rehef asked It is not 
Iiowcvcr tho existence of a cause of action which constitutes the subject- 
matter, but the allegation of such existence (9) Nor is the subject matter of 


(1) Gooroo Persad Roy v Juggobnndhoo 
Bfozooindar, TV B Sp No , p. IC, F B 
(1862) , Bamayya v Subbasayadu, 13 M 25 
(1889) , Bajnarain v Ananga Mohun, 20 C 
G08, 600 (1809) As regards estoppel against 
pleading want of jurisdiction, see Authors 
Evidence Act, 5th ed , Introduction to Ch 

viir 

(2) Najmudda Jowardar i Scott, 3 B L B 
283 (1869) 

(3) NaroHani Anptimabai, 11 B JOOn, 
171 , 172 (1874) iidepos/, ‘ Estoppel’ 

(4) Motital Ramdas v Jamnadas 2 B 
11 C R 40 (ISGj) Otlicnuseifitircreonly 
nn jrrcguknt^ Ram Kislien Upadhia t 
Dipa Upadhia, 13 A 580 (1891) 

(5) iramlyni Botldj.OQ B J) 03(1870) 
fj Ledgard t Bull, 0 A 191 (ISSf) as to 
cosla whero tho pica of want of jurisdiction is 
rahod an)? alloivod 1 tit tfic part^ ratvngilis 


responsible for the prior proceedings, sec 
Aftabooddeen Ahmed v Mohineo Jlohun 
Boss 15 T\ R 48 (1871) 

(C) Bagram v Moses, I Hyde, 284 (18C4) 

(7) Seo Hukm Chasd, op ctl 41C, Bare 
Han t Anpumabai, 11 B IGO, n (1874), 
ante , Drobo Moyee ti Btpm Mundul, 10 W B 
0 (1808), Gopa Nath i Bbugwat rorsbad 
IOC 707(1884), Ooma Soondurce 1 Bepm 
Beharec, 13\V R 229 (1870) , Nehora Roy i 
Radba Pcrslnd Singh, 4 C I R 353 (1879) 

(8) Hukm Chand op ctl 420 , uroliammed 
ITosscin t Akayya Narain, 2 B L R Ap 42 
(1809), Naimudda t Seott, 3 B L R 2S3 
(1869), auprn , Koylash Chunder t A^hnip 
Ah. 22 TT U 101 (1874) As lo s 12 of 
Iho Soils Valuation Act, 1887, nk post, 

*' I'ecnniary .Tim'idiction 

(9) Sec Hukm Chand Res Jcrdwita 210 
flffj 
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ft suit nocfc^vinly identicxl ^TlU^ the propert} to ^hicli tlic Buit relates Tim 
subject matter of a *;uit is goncrallj the specific thing sought m it In a suit 
for damages for injuring a carriage the subject matter would in one sense be 
the carriage, but the object of the smt would be the amount demanded Where 
there is no material property concerned, ns in a suit for slander, the subject 
matter cannot bo identified with ft tangible thing Wlicrc, on the other hand, 
the claim is for n particular field, that field as a material object is sought and 
13 regarded as the subject matter of the suit These meanings of the term are 
not incnnsistent The) are rcconcilwl bj sajing that the field is the subject- 
matter in so far as it is conceived ns embraced in the command or adjudication 
sought Hence what is sought is the true measure of the subject-matter, not 
wbat the suit is about in a wider and a agucr sense (!) It bas been recently held 
by a Tull Bench of the Bombay High Court, that where the mam purpose of a 
suit was to determine a nght to immo\ cable property, a Small Cause Court bad 
nc\ crthelcss jurisdiction to entertain it if tbc relief asked was not for immoveable 
property, but for payment of a sum of money (2) 

In cacry suit tbc plamtifl advances two matters for determination — 
whetber ground ovists for resorting to theCourt for aid, and if it does, the Tebef 
claimed as duo Neither of these matters alone is the subject-matter of 
the suit, to the exclusion of the other, smee each alike is matter necessary to 
bo determined m the suit before a decree can be granted to tlio plaintiff (3) 
Nor can the nature of the defendant’s plea oficct tlic jurisdiction acquired by a 
Court over the plaintiff s claim (4) E\en an equitable claim of set off, to which 
0 VlII r C, posi, does not apply, will not bo taken cognizance of by a Court 
if it 13 m excess of its pecuniary jurisdiction, though that circumstance will 
not affect the jurisdiction of the Court over the suit itself (5) Jurisdiction 
^ o\cr the subject-matter must exist throughout the proceedings m the suit 
Jurisdiction must exist at the time of its institution as well as at that of its 
disposal (C) The decision m Shamrav t Niloji (7) is not against this mow, as 
the decision is grounded on the circumstance that jurisdiction in proceedings 
taken for the execution of a decree is by law not made to depend on the amount 
m respect of which the execution is taken, but on the amount claimed m the 
smt m which the decree was given (8) 

j The late Supreme Court possessed no Appellate Jurisdiction but a general 

1 — - - 

(1) Per cst, J , in T^kshman Bhatkar t from the Punjab Chief Court are cited The 

Babaji Bhatkar, 8 B 31, 34 Ilukro value of the suit is not altered bj the plea of 

f Ciiand, op ett 209 tho defendant, whether that plea be true or 

(2) Futtangowda v f«ilkanth Kalo Bob falso Jag Lai i liar Isanan, 10 A 024 

phande, 37 B 075 (F B ) (1913) , and sco (1888) , Shumbhoo i Prankristo, 13 W R 

Vinayak t Knshnaroo, 25 B 025 (1901) 105 (1870) [jurisdiction depends upon tho 

(3) Ilamara Singh l Kirpa Ram, 1887, way the suit is framed] 

P R Jso 1, cited in Hukm Chand, op al (6) Brojendra Nath r Budge Budge Jute 
299, 300 Mill, 20 C 527 (1893) 

(4) GoLind Singh i l^llu, 2A 778(1880), (fi) See Hukm Chand, op ci/ 403, Chandu 
Bahadar i Nairab Jan 3 A 822 (1881), t Korabi.OAI 212(1880) 

Chandui Komb: 9M 208 (18S5) , Bliaj Mai (7)10B 202(1880) 
t Inhora, 18SS,P R ho ICO, cited m ITukm (8) Ilukm Chand, op al 405,400 
Chand op ci< 294, where other similar eases 
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as well as a local original jiirisdicfioii cmlnacing matters civil m well is 
cnmmal It executed its o%\n writs and processes tliroiigliout flie province! 
and districts annexed to and made subject to tjic Presidcnol of Tort William 
(Imtior”''*"'’"’ tlistaota being within the limits of its general juris 


jurisdiction of the High Court is, in some respects, analogous to that 
of the Supreme Court , but is, m other respects, wholl/ dissimilar It has an 
Appellate Junsdiction, as extcnsi\c as that possessed by the lite Sudder Court, 
^^Illch it ne\er exercises for the purpose of enforcing its decrees or orders the 
same being enforced through the subordinate Courts and it has on Extra- 
ordinary Original Civil Jurisdiction, and also an Extraordinary Original 
Criminal Juiisdiction, peculiar to itself It has. besides, a Civil Jurisdiction, 
1 Criminal Jurisdiction, an Adrairalt} and Vice admiralty Jurisdiction a 
Testamentary and Intestate Turisdiction and a Jlatrimonial Jurisdiction 
Sects 11 and 12 of the Letters Patent, constituting the High Court, relate to 
its Original Civil Jurisdiction , sect 13 to its Extraordinary Original Civil 
Turisdiction, sects 21 aud 22 to its Ordioaij Original Criminal Jurisdiction, 
sect 23 to its Extraordinary Original Criminal Jurisdiction , sects 31 and 32 
to its Admiralty and Vico admiralty Juiisdiction, sects 33 and 34 to its 
Testamentarj and Intestate Juiisdiction , sect 35 to its JIatnmonial Juiis 
diction , and sects 24, 15, and 1C to its Appellate Jurisdiction Its Orebuar; 
Civil Jurisdiction unlike the Jurisdiction of the Supreme Court, is raerelv 
local , as IS also its Jtatrimonial Jurisdiction Its Extraordinary Original 
Civil Jurisdiction is to try and determine any suit being or falling within the 


jurisdiction of any Court, whether within or without tho Bengal Division of 
the Presidency of Fort William, subject to its superintendence, when it shall 
think proper to do so, either on the agreeroent of the parties to that efieot, ot 
for the purposes of justice Its Ordinaiy Original Criminal Jurisdiction is 
both local and general, and is in all respects the same as that exercised by the 
Supreme Court on its Grown side Its Extiaordmary Original Criminal J un«' 
diction is over all persons residing m places within the jurisdiction of 
any Court, formerly subject to the superintendence of the Sudder Nizamiit 
A.dawlut at Calcutta, whether within or without the Bengal Division of th • 
Presidency of Tort William, and, m the exercise of this jurisdiction, it 1ms 
authority to trj , at its discretion any such persons brought before it on charges 
preferred by the Advocate General or by any Magistrate, or other officer, 
specially appointed by the Goveinment m that behalf Its Admiralt) 
and Vice admiralty Jurisdiction is the same as that exercised by the Supreme 
Court on its Admiralty side, and by the late Vice admiralty Court Its 
Testamentar) and Intestate Jurisdiction is the same as that exercised b> the 
Supreme Court on its Ecclesiastical side As regards the Original Civil 
Jurisdiction of the Court, sect 2 of the Letters Patent provides that “the 
Hmb Court of Judicature at Port William m Bengal shall have, and exercise 
Ordinary Onmnal Civil Jurisdiction, within such local limits ns maj, from 
time to time,%e declared and prescribed by any law or regulation made In 
the Governor Gcneial in Council, and, until some local limits shnlMie so 
deehrod. and prescribed wi^hm the limits declared and prescrilma i>v me 
Proclamatifin fixing the limits of Calcutta issued bv the Governor .eneri 



Part I 
Src 0 


'5UIT'5 IN GFNFRVL. 


73 


111 ( ouncil on the 10th tHj of September, 1701 and the Ordinary 0 iginal 
Civil Jurisdiction of tlic said High Court shall not extend beyond the 
limits for the time being declared and prescribed as the local limits of such 
jurisdiction’ As no lasv or regulation has been made by the Governor 
General in Council d-claring and prcscnbmg local limits within which the 
Ordinary Original Civil Jurisdiction of the Court is to be exercised the 
limits of the town of Calcutta are the present limits within which jurisdiction 
13 to be exercised (1) 

Certain Courts are of hmitcd hut exclusive jurisdiction such as tlio 
Presidency and Proaincial (Act IX of 1887) Small Cause Courts which have 
limited jurisdiction of an exclusive character over certain cla'^ses of suits for 
money or moveable propertj which may be tned summarily and which on 
that ground are excluded from the jurisibction of the ordinary CimI Courts 
There are however numerous rulings to the effect that the nature of a suit 
13 not changed because a question of title is incidentally raised m it (2) 
As to other Courts of exclusi% c jurisdiction see jiost “ Filher expressly or tmphedl j 
hatred As regards the \aluation of tl e subject matter as giMng jurisdiction 
see ' Pecuniary Jurisdiction post 

Tust as sect 9 of the last Code enacted that no person nhoiild be exempted 
from the jurisdiction so as regards subject matter sect 10 oincted that subject 
to the proMSions of the Code and other enactments to whicli reference will be 
made no civil cause is exempted from the jurisdiction of the Civil Courts (tid 
post) Generallj 8pcakin„ witli the exception of Small Cause Courts (3) and 
Revenue Courts (4) the jurisdiction (subject to the conditions mentioned in 
sect 10) as regards tlie subject matter is not limited though the power to 
take cognizance of a particular suit may be affected by its value So though 
a ^Tiinsif in Bengal maj try all suits cognizable by Civil Courts 1 e can onl) 
do 80 m the ease of suits tl c \ alue of which usually docs not exceed 1000 rupees 

(a) Local jurisdiction —The juris hetion of a Court apart fn in 
statutorj power can only 1 e exorcised over persons who arc within its 
territorial limits (9) For the txcrci e of judirial power tl is rniintr} is 
divided and subdivided into small local arcv«» varvang for difftrent grades of 
’ lurts and gcncrallv Inble to a change bv tic bvrnitivo Govtrnincnt (f) 

(I) ‘'V'^ro Dull t Pam tl wn 1 r M tlrr di t on in particuUr evv^ f I rr« t n j o I 
1 lly lo 8 I eporU 13r(isr3) j)rV\oll* J I it Ttncul '•mvll Cauv i ourtA a* •!« f 

{-) Atacmwmi r Inna^i 3 'I 12" F P toirtsoftant nm'^t 'la-ulrat ^*n H rl« 

(IKSl) Manajpa v VIcC'^Ttl s 1 M I*’* of Ilcqorst r tM in O K n'-al\ > 

I P (l^Sl) Bapuji I Kr 1 aji H 400 Civil 1 roct^lur ( m! n I' 

401 401 (isao) Via! to r '‘Inih (3) I Jf otiT 

lira 2C 4“0(1S"") 1 11 [no pj'fx' (I) s.-<> as iLf-*/* HuLn <1sn! 1 » 

1 rs tl o i*1j ji quMti nof t tic n av 1 a\r l*><n Tud ata 2 v O K:n al\ ■ ( < 1 I p-'r.! 
me Irnlalh ra vsl] la lha r ( u H’! ur Code notrs to ». 1 a*- 1 ' 

I' \\ 1 IfG (IS'l) [tl «• d(Vi on on t Uc M (') IIsd;r« Kav^"! r lli/lj-^ lijjf f 
I t rt nrl * rr oirci t es rrpvrJs t! pfla n in C. V\ \ f*"' (W ) 

list ►ml It i* tic nat rr of t’«* fttt as (O Ilnla Oj- 1 I^J-Vata 31il«f 
1 1«>1 in ll r J la nt and n 1 1 r nstutr < f fa F” lai 1 1 <^1 \ r n t 

tl o 1 f no<. wl i ! 1 irTT' If J n-J t I-v-al r-attrrs rc-t ^^1 d wn t isn w> -« 

if f4 ^ jv "•> V* rrcanl j r 1 ^ wf-rr aV! ' 1 l» t ( rti « f 
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Jimits of tbeso areas deteimino the local limits of the Courts’ jurisdiction 
for the trial of original suits and appeals Personal jurisdiction dependa on 
the place of residence or business of the defendant The former for transitory 
actions, that is, actions which arc brought on occurrences i\lnch happen any 
where, depends on whether the cause of action or part of the cause of action 
arose within the local limits of the jurisdiction, and for local actions oi actions 
relating to immoveable property or for the recovery of moveable property 
actually under distraint or attachment, depends on the situation of the 
property within the local jurisdiction The case of moveable property attached 
or under distraint is an exception to the general rule that personal property 
has no locality, by which it is not meant that it has no visible locality, but that 
it follows the person and is governed by the law which governs him fl) The 
exception in the Code (2) is probably founded on the fact that in the case 
given the siiws of the moveable property is fixed and cannot be altered by any 
person at his pleasure, and, perhaps, also for the convenience of judicial 
admimstration The limits of these different areas determine the local limits 
of the Courts’ jurisdiction for the trial of suits and appeals The difficulty 
exists in what has been fitly described as the locabzation of suits and rules 
have therefore been enacted by the Legislature for determining the circum 
stances in which a suit may be taken cognizance of by the Courts having 
jurisdiction m any particular area 

Chuso 12 of the Letters Patent determine the ordinary original juris 
diction of the Presidency High Courts, the High Court at iUlalnbad having 
no ordinary original cimI jurisdiction (3) There has however been consider 
able conflict of opinion as to the several essentials of jurisdiction for whioh 
provision has been made by these Charters, (4) chiefly as to the nature of “ suits 
for land ” To avoid such differences of opinion in the Provincial Courts, the 
Code, m sects 16-20, jiost, makes detailed provisions as rogirds jurisdiction, 
and in any case governed by those sections there can hardly be any difference 
aQ to the cliaracter of the local smts to winch tlie principle of temtornl juri'i 
diction must be held to apply These provisions as also tho^o contained in the 
Charters arc dealt with m tlic Notes to those sections 

It has been held tint a Court has no junsdiction to hear and decide i suit 
or appeal within its jurisdiction and cogmzablo by it, if it is instituted 
in a Court not having such junsdiction, (5) oven though it maj bo transferred 
to it by higher judicial authority Tho Calcutta Court has licld (G) that it 


Eqmt 3 , which were alwajs unfettered by 
iocal venue entertained suits nCccting lands 
abroad Sco Coropanhia do Mocwnbiqnc t 
BritLsh South Africa Companj, 1892 2Q B 
CS Tho local limits of tho Calcutta High 
Court wero fxrd by proclamation of tho 
Governor General on 10th Sept , 1704, and 
arc given at p 401 of Belchanibcr n Buies and 
Orders cd 1900 

(1) Companhia do Vfocamb quo » Briluli 
‘vwitl \fric-vC> 1892 2Q B 79“ ji'rliorl 
I -ter 


(2) S IG cl (/) 

(3) As to the distinction between ordinary 
andcxtriordinarj jurisdiction scolSaviVfthoo 
V Turner. lO I A iC2 (1889) 

(4) Sco notes to 6s J7, 18, 

(5) Pacbaoni Airisthc i Ilahi Biksh 4 
A 478 (I882J 

(0) Peary 'MozoonidaT t Konial 

Kjshoto CC 30(1880), Bam Nnnin 

Josh) t Pirmesnar ^ar 1 l^ 'fahta 23 C 
10(1697) r t VrangalTclrJ an 1, JOB 2"1 
(16Sf) (Cr I C 8 3'*''! 
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could direct llio tnn^fer o{ in nppcil onlj from ft Court liaMiig jurisdiction 
to rcccnc and trj it, nnd that clcci'>ion uns ftppro^ed of bj the Judicnl 
Committee (1) 

A** to the juri'diction o\er proceedings in execution of ft decree see sect 
CS, j) 0 'J • 

An appeal cannot be lic.ird upon tlio merits unless the decree from asIucIi 
the appoftl was preferred was passed bj ft Judge having jurisdiction over the 
matter in dispute The AppclKto Court is only ft Court of Trior, and the 
trial by nn Appellate Court cannot bo Accepted m place of ft trial by 
the Court of first instance (2) Hut though the Appellate Court cannot 
entertain the appeal on the merits where iv Subordinate Court has no juris 
diction over the trial of a suit or appeal the Appellate Court authorized to 
hear appeals from that Subordinate Court hfts power ns such to set aaidc its 
proceedings on an appeal (3) So where a defendant appealed from the 
Deput) Collector to the District Judge and the plaintiff then appealed to the 
High Court, upon an objection to the licanng of the appeal on the ground 
that as no appeal laj to the District Judge a fortion no appeal laj to tlio High 
Court, the objection was ovcnulcd and the High Court reversed tlic decree of 
the District Judge and restored that of the fir^t Court (1) As to the enect of 
absence of objection to jurisdiction see sect 21 j)ost 

(h) Personal junsdiction — As alrcadj stated jurisdiction is conferred 
by the various Charters and licttcrs Patent and Acts of the Legislature to 
which recourse must bo had, to determine the extent of jurisdiction m the 
case of any particular suit and Court And such jurisdiction may be con 
sidercd watli reference to the (a) parties (b) subject matter (o) local and 
(d) pecuniary limits 

In tlio first place this section and sect 10 of the last Code enact general 
rules which arc applicable to all Cml Courts 

Their effect may bo gcncrallj , tliough succinct I 3 expressed in the language 
of Garth, C J , in a ease in which the defendant avas master of an Italian v cs'jcI (5) 

“ There is no doubt whatever that bj the law of this countr} which is the same 
m that respect as the law of England Cml Courts as a general rule have juris 
diction to try all cml ^mts against all jtersons of anj nationalit) within the local 
limits of their jurisdiction ’ 

Sect 10 of the last Code dealt with jurisdiction over persons Prior to 
1850 Courts presided over by natuc officers were not competent to tal 0 cogni? 
ance of suits to which Europeans or Amoncam were parties The Code of 
1859 enacted the same rule as that contained in sect 10 of the last Code The 

(1) Lcdgfirdv Bull OA 19l (188G) Bit decrees of both Courts d smisscd the suit 

sec Ilntm Chand Res Judicata 458 and directed that the plamt ho returned for 

(2) Vclajaidam i Arunachala 13 M 2"1 presentation m the proper Court In these 

274 (1889) casestlcrotsmcrclvaninquirynafoirhether 

(3) Jwala Pnsad 1 Salig Ram 13 ASTI jnrisdiction exists As it is open to the first 

Conrtto mate such mquirj so can the Appeal 

(4) lb In the case cited vn the last note. Court if the formcT ens See Ilnhtn Chand 
ns it was held that noitl crof the lower Courts Res Judicata 4C0 

ha 1 jurisdiction the High Court set aside the (6) Olnert LoTCzro IOC 878 8R2(!S84) 
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provisions cont'imed in tliat section were first enacted b_> Act XI of 1836 
and were reproduced in tlic Code of 1859, nnd in subsequent Codes Then 
retention has been considered no longer necessary, the principle of law which it 
embodied haanng been sufficiently establislicd 

The repeal of sect 151 of the Army Act by 51 & 52 Vict c 4, s 6, has 
removed the limitation on the general jurisdiction of Civil Courts in regard 
to suits for debt against officers holding the King’s Commission (1) There 
are particular enactments (2) exempting from the ordinary jurisdiction 
particular persons or classes of persons, and sect 80, post, contains special 
provisions relating to princes, cLiefe, ambassadors and envoys There was 
nothing, however, in sect 10 which affected such personal exemptions, as they 
were not on the ground of descent or place of birth, but by virtue of special 
enactments 

Tlie exemption of independent foreign Sovereigns from the jurisdiction of 
all Civil Courts is, as a general rule, universally admitted (3) As to the con 
ditions in which protected independent native princes may be sued, see sect 
86, post "It IS an attribute of sovereignty and an universal law that a State 
cannot be sued in its own Courts without its consent” (4) A Sovereign 
State may, however, bring and maintain a siut as any other suitor As to 
suits by foreign States see sects 84, 87, post In India, however, the 
Government, unlilvC the Crown, can be and is often sued And this is so on 
account of the original trading character of the East India Company, who m 
course of time acquired the Government of India, and from whom the late 
Queen took over the Government The statute 21 A 22 Vict c 106, which 
transferred to the Crown the possession and government of the British 
terntories in Indio, expressly provided for a continuance of both the nature 
and the extent of liabilities with which the revenues of India in the Company s 
bands were chargeable As tlie Crown could, however, not be sued as the 
East India Company could have been, m her own Courts, it was enacted by 
sect 05 that the Secretary of State m Council should and might sue and be 
sued as a Body Corporate and that all persons might have the same remedies 
agam‘.t the Secretary of State as they could have done against the Fast India 


(1) PiLe V Carey, 1897, All V, N 203 

(2) These exemptions generally have refer 
coco to the head or members of certain 
families which ruled tracts of countty smeo 
contjiicrcd by the British Gcrcrantcnt 
peference, for instance may be made toe 3 
AcS\lII oflSGS, B 11, Act XVII of 1863 
rolvlini, to the consent of the Govemot 
Pcncral to suits against the ex Kmg of Oudh 
and the Xawab Xazim of Bengal to e 2 
Act W of 1873, B l.ActXXXMI of 1858 
which enact the same with reference lo the 
IVinco of Arcot and certain mciol er? of the 
famiU of the late "Navab of the Catnatvc 
nain ><l m tl c Act the consent require I bemjl 
t}\l t{ Or ( oi mor of Mitirni to Act 
Win of ISIS «1 ich enacts l! (•amewith 


respect to certain membera and eorvants of 
tho family of tho late Nawab of Surat named 
iri the Act tho consent required Loing that 
of the Governor of Bombay 

(3) Sco Huhm Chand Bes Judicata 372 ft 
ttq , Mighell t Sullan of Johoro, 1894, 1 
<2 B 149 hut a foreign Boveroign maj 
flubmit to the pirisdiction by a aabrmaawn >n 
tho faco of tho Court, as for example by 
appeanneo to a ivrit ib , jicr Ixipcs T J 
(4J /*tr Sir Bames I cacock CJ in B t 
O S N Co « Sccrofarj of State for India T 
n If C R App 1 (1801) Kolin Cliund r 
IK*j t Sccretarj of State 1C H (187o), 
The *5cCr( tan ofSt,at t Han III anji 5 M 
277 ( 18 ‘, 2 > 
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Comp'xny, and that the property and effects* thereby vested in the Cro^m for 
the purposes of the Go\ eminent of India, or acquired for the said purposes, 
should be subject and hable to the same judgments and executions as the} 
•aould, vhxle acsted in the Company, lia\e been liable to in respect of debts 
and liabilities lawfully contracted and incurred by the Compaii} It may 
therefore bo gencrall} said that the liabiUty of the Sccretar}’ of State to bo 
sued depends on that of the East India Company, and the liability alleged 
must be one incurred on account of the Government of India (1) But as the 
latter could not be, therefore the Secretary of State cannot bo, sued for all its 
acts The Company, though established originall} for purposes of trade, 
acquired in time sovereign powers (2) Therefore acts done in the execution 
of 'these sovereign powers were not subject to the control of the Jlumcipal 
Courts (3) Though the principle is well established, there is some conflict of 
opinion as to what acts are to be deemed acts of State, and therefore bo}ond 
the cognizance of the Cival Courts (4) The meanmg of an “ act of State ” 
has been defined h} the Privy Council to be “something which appertains to 
the functions of Gov ernment “ (5) 

Several Indian Acts exempt from the jurisdiction of Civil Courts various 
acts of executive and revenue ofUccrs done in discharge of the work of adminis 
tration See, for instance. Act IX of 1850, relating to the claims to propertj 
seized as forfeited, and post, “ Stihjccl matter ” The exemption in some ca'cs 
only extends to ccriain Courts or ihsscs of Court‘> (6) 

As a general rule, the Court has jurisdiction over al) persons, wlicthcr 
subjects or forcigncris.(7) pre«cnt m the State at the tunc of the institution of 


(t) bhnabhajant Secretary of State, 2S It 
314 (1004) 

(2) bco Gibson t East India Co , 0 Bmg 
N C 273 

(3) {secretary of Stato t Kamacbci Boje© 
{jihibv (Tanjore Case), 7 VI 1 A 470 (1859) , 

578 (1827), Ilphinstonc r Bedrrehond, I 
Knapp, pee 310 (1830), Jcliangir * 
heerctarj of htatc, 27 B 189 (1002) 

(4) bee Ilutin Chand, op nl pp 372<l«rg , 
{Mlig Barn t Scerclarj of State for India 1 
A Sup 110(1872), Bhagwan Smgb t Seerr 
tarj ofState,2I A 38(1872), loreslert 
Secretarj of State, I A ‘'up 10 (1871-72), 
Han Sadasliiv t SliaiVJi Ajmudin, J1 It 
235 (18SC) i iloodelej r East India C. 
llro C C 4C9 , Sbeo Lall Bolira r SbaiVb 
Mabomed, 13tV It P C 4 (ISC')), P A O 
Co r SeeretaTj of State, 5 B H C It App 
*1 (l*Cl), ?\obm Cbunder Dutt r Seerr 
tan of State, 1 C 20 (1^75), Secivlan el 
xt%te r Han BH.\njee. 5 M 27*1 (1‘‘*'2), 
\i]a\a Itagat'A r Sn-retan of State, 7 5! 
4UG(I''''4). Gos«BUir Madbevdai, 17 It 


C(>0 (1893) , Sbinoan t Gosnami, 7 B 020 
(1878) [Act of Stato of lorcign power), 
Jchangir i Secretary of State, 27 B 189 
(1902). bbirabbajan t Sccrctarj of Stale, 
2$B 314(1904) 

(S) Sheo Lall Boliia t Sliaib Mabumctl, 
U\V UPC 

( 0 ) L y B. 22. Bomba) CimI Lourta Ait oh 
amended b\ e I5ofBomlta> I.e> rnue Juri' 
diction Act, 1870 An atteni}t waa mad 
some years ago b) the I xeeutiio to limit tLi 
judicial power of the (.ourta in India it being 
proposed Ui-at the ( ourta should be j rohibited 
from quettUuning the ligalil) of the Acta of 
the Go> t root (><oi rat m Council, anl » 
further propoial was made for the purpr of 
renilating the High Courts without I'arlta 
mint being ct'n>ulted, Se j<r E*l,e, (, J , 
n r Gaega Fan. 10 4 151 (l‘-91) Aa 
iTgardi the prelreti n aSordrd to Jj 1 “-lal 
op errs, fee Act Will cf 1^50, and fm 
clair r Breoghton, 9 C 341 (H'f) 

(7) O’mer r Laterio, 10 C fe7», 8*'2 
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tlio smt, whether then, presence is tcmponiy or permanent As regards noii 
resident foreigners, Ploi^den, J, in Bikcama Singh v Bir Singh (1) said 
Ihere is certainly, so fat as I can ascertain, no rule of international juris 
prudence universally recognized that a Municipal Court is absolutely 
incompetent to eserciso jurisdiction over a nonresident foreigner, and it is 
certain that in many, if not in most, countries the Municipal law authorizes the 
exercise of jurisdiction in such cases by its own Courts subject, generally 
speaking, to the condition that notice, actual or constxucti\ c, be given to the 
absent defendant For instance, the Code of Civii Procedure (sect 10 of the last 
Code) enacted that no person should, by reason of his descent or place of birth 
be in any civil proceeding, exempt from the jurisdiction of any of the Courts, 
and in sect 89 (now 0 V r 25) the Code provides for service of summons out 
of the jurisdiction while sect 17 (now sect 20) authorizes the Court to take 
cognizance of certain amts when the cause of action has arisen within the 
juiiadiction ' It appears however, to be generally agreed upon that e\cn 
the personal scriice of a summons on a nonresident foreigner at his foreign 
domicile can create no jurisdiction so as to render the judgment enforceable 
III the Courts of any other State (2) inasmuch as no Sovereignty can extend 
itb powers bejond its own ferntorial limits to subject either persons or pro 
perty to Its judicial decision And there is no principle for holding that 
tho mere possession of property m the foreign countiy would by leason of 
the protection enjoyed, confer on tho Courts of that countiy jurisdiction ovei 
a foreigner neither domiciled nor resident therein m respect of mattcis un 
connected with the property (3) Whilst every tnbuual may execute process 
against property within its jurisdiction, existence of such properly affords no 
sufficient ground for imposing on tho foreign owner of that property a duty or 
obligation to fulfil the judgment (4) See, further, as to personal jurisdiction and 
lesidcnce, sects 19 and 20, fost and notes thereon 

No sort of jurisdiction can bo obtained against one who was dead when 
the suit was commenced agaiiKt liim as a defendant or iti his name as plamtifi, 
and a judgment for or against him must necessarily bo void (6) If a suit is 
once validly commenced in any Court, junsdiction is not taken away by the 
chau'^o of lesidcncc or country by tho defendant, and the weight of authority 
IS in favour of tho view that jiuis^ction is not divested by death of either party 
after tho institution of the suit and a judgment rendered after a party s death, 
though erroneous, is voidable and not void (6) 

Ihc general provision of law enacted b} sect 10 of the last Code was held 


(1) 18S8 r R 191, l» 509 cited m 
UukmClund op at 373, where the subject 
13 generally treated 

(2) ScoHukraCtianJ op cd 373 thocaso 
o£ fortigDcrs domiciled hero but temporarily 
absent 13 dillcretit 

(3) ■Sallatambi Aludalur t Poiinusimi 2 
M 100 lOt (1S"9) 

(I) fechibsly I Mcstcnliolz LI O Q 
11 J55{18“0), SCO ligott on lorcigQ Jud„ 
tuenta 13" 


(5) Freeman on Jurudictiou, cited in 
IlukmChand op at 40S -109 
(b) I’lgott ou lor I 15 U Tudgincnts 130, 
ItukmChand op at 400 407, whopointaoufc 
that m Bcpin Fchan t BrojoJ^atfi 8 C J57 
(1882j u judgment against a person dcccwc I 
was not treated as %oi 1 but den eJ tho clirct 
of resju I caia on tho ground that noitl er ll 0 
deceased nor tlie repns^ntatn ta were j artica 
to tho suit in irhich that judgment was j ro 
uounce I 
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not to nlTcct '•petiil Itgi^htion such is tint which Ins been iirovidcd for tho 
circ of the pervious aiul propertj of minors (I) 

(c) Pecuniary jurisdiction — ^ThroUohout tlio country there are Courts 
of different grades hiMiig juri'^diction m suits of different amounts in certain 
prescribed local areas In determining therefore whctlicr any Court has 
jurisdiction oacr any particular smt, regard must be had not only to the nature 
of tho suit but al&o to the pecuniary extent of the Courts jurisdiction 
which arc to bo found in tho \arious Acts under which tho Courts are 
constituted 

Tho onl} limit upon the original jurisdiction of the Presidency High Courts 
!■> tho exclusion of eases falling within the jurisdiction of the Prcsideuc) Small 
Cau c Courts in which the debt or damage or \aluc of the property sued for docs 
not exceed 100 rupees 

In the ease of the Courts goaerned by the Bengal N M P and Assam 
CimI Courts Act (MI of 1887) the junsdiction of a District Judge oi 
Subordinate Judge extends subject to the provisions of sect 15 of the Code 
(which provisions have been held not to affect jurisdiction but to be matter 
of procedure only (2)) to all original suits for the time being cogmzable by 
Civil Courts The jurisdiction of a Munsif unless extended by notification, 
IS limited to hkc suits the value of which does not exceed 1000 rupees (3) Tho 
Bombay Civil Courts Act (XIV of 18C9) provides foi District Joint 
Assistant and Subordinate Judges, the lattei of whom aic of two classes 
The jurisdiction of the first class extends to all suits and of tho second to suits 
and proceedings of which the subject mattci does not exceed in amount or 
value 5000 rupees (f) 

The Oudh Civil Courts arc governed by Act XIH of 1879 There art 
four grades of Courts The Judicial Commissioner and Distnct Judge who 
have appellate jurisdiction and the latter original jurisdiction also and Sub 
ordinate Judges and Munsifs whose jurisdiction subject to notification islOOOO 
rupees and 1000 rupees respective!) (5) 

Every suit must be instituted in the Court of the lowest grade coinpctoi t 

try piVMW ^stcrtaiaes tho ts fie- chtts err 

subject matter of the claim as estimated by the plaintiff and this determination 
having given tho jurisdiction the jmisdiction itself continues whatever tic 
event of the suit unless a different prmciplc comes into ojeration to prevent 
such a result or to make the proceedings from the first abortive (7) 

(1) JnrcShaniion 2^ P 79 82(18"0) land although the value of the land is greater 

(2) See notes to s 15 ■potl such land Ijmg with n tho local limits of hia 

(3) Act\II ofl8S7 8S 18 19 Undertho junsdicton Jaoki Pas t Badri Nath 2 A 
former hut not tho present Act tboPistrict C9S(18S0) Bahadur t Nawabjan 3 A 822 
JudjiO could ass gn local limits to tho juris (16S1) Modhusudua t Pakhal 15 C 101 
diction of subordinate officers See PuUuna (1887) but see Knshnama i Srinivasa 4 M 
Chum Cbattopadhja t Bilash ChunderPoj 339 (1831} 

18 C 52C (1891) Similar rules exist under (4) Act "VIV of 1SG9 s 24 

Iho 'Madras Civil Courts (Act HI of 18“3) 6s (o) Seo s 17 Act \1II of 1879 \ ide 

12 13 except that the limit for a Munsif 19 antt fi 4 

Ps 2o00 A3Iunsifbas]iins(lictiontnaBuit (6) S 15 pa .1 

for money not exceeding the limit charged on (") Lakshman r Babajc 8B 31,33(1883) 
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The auhiQct-mattfii and value of a auif js determined by tlic plaintiff & 
statement of demand Jurisdiction is not affected iy tho defendant’s pics, it 
iiomg a fundamental principle that compctcnco is determined hy fie plan 
tiffs demand and not hy the defendant’s answer, which only impugns the 
eyibtonco of the demand hut docs not alter or affect its nature (1) It is the 
ofaiin therefore and not the defence which is to he looked at for the puinosc of 
determining jurisdiction (2) 

As regaids the mode of valuation, the value need not on ^general 
principles be alwajs the same as that foi the purpose of levy of court fees 
Formerly tjucstiona frequently arose as to the distinction betueen tho ^alua 
tion of a Eiut for the purposes of stamp duty and the valuation of the subject 
matter of the suit for the purpose of determining the jurisdiction of the 
Court (3) Smeo, however, the passing of the Suits VuJuatJon Act of 18S7 
these questions do not generally arise, for that Act (4) provides that wheie 
in suits other than those referred to in the Court Pecs Act 1870 s 7, sub 
V , VI , li. , s , cl (d), court fees arc payable ad xahrem under the Court Tees 
Act, 1870, tho value as determinable for the computation of court-fees and 
tho value foi purposes of jurisdiction shall bo the same This pro^ ision applies 
to Appellate Courts as well as to Courts of first instance (5) The effect 
thcreforo of the Suits Valuation Act has been to assimilate the value 
for court fec^ and foi jiuisdiction and thus to avoid an independent inguiij 
to determine tho jurisdiction of Courts (6) 'Where, however, the value determin- 

fl) Hukm Chaad, C P C 252 possession, jacsne profits [Mohim^IoliiinT^fta 

IZJ Tag ball V Har N^-ram Singh 10 A v Satis Chandra Roy, 17 C 704,700(1800)], 
(I88S) Sec as to the application of this IVaiib ud duj » tV-iljulKh (m02), 24 A 
general principle, Gohind Siogh t iCallu, 2 pro emption iMahahir t Behan 12 A 
A 77S(18SO),Bapu3iIlaghunathv iCuvarji, 520 (189l)J, partnership, mortgage, set of! 

15 B 400 U&OOJ , Cbaudu. v Komb> 9 (Ramjnvon SUl v Chand SI%1, 10 A 587 
203 (1886), Bahadur t Nawabjati, 3 A 822 (J888)]. declaratory surts. and suits to Bet 

(18S1), Amiitai ISaru, 13 B 489 118SS) . aside alienations by a Hindu widow, an 
Hukm Ghana, op cil 242, 252-257 initrumont m respect of attached properly 

(3) Sco Hukm Chand, Res Jud 300, 3J0 , or sale, of suits to enforce registration and 
Dvyacliand i Hemclwna. 4 B M5 (ISSO), suits of no i-Muo or undervalued or of a 
Kirty Churn Hitter i AtuiaUv H&Ui. Dch, 8 cottiposito character, see notes to Hul m 
C 757 (1882), AuUiil Chundor t Mohcenco Chand. CiMl Rrocedufo Code, pp 257-270. 

„ - ^ ,o*rrt ^rwT>ni ,n and O'AmciIy’s Civil Procedure Code, s 15 
Ab to tho stamp in cases of altcrnativo relief 
• l^shioath t Gurudi, 15 B 82 (1890) I 

jjgggj additional Court Ti-c Chunnilialt Ajudhii. 

(4^ S 8, Aot VII <at 1887 s and sec all* 10 A 210 (189G) , appeal against decision as 
■Madras tivil Courts Act, b 14, and Hukm to class to iiliicli a Buit belongs Dada « 
Chand, Civil I’roccduro Code, 207, 208 Nagesli, 23 B 4S0(1S9S), Sliiva i Jlahlo 

J5) Bai Varunda v Bai Mancgavu, 18 B Mahto, 28 C 331 (1901) , as to Bulsidiary 
8Q7 (1S03) , and eco Bhagrnntrai » MtJjfa, tohcl asked not nfTecling subject mailer, 

21 B 40(1892), GuHbsjngji «• I^akshman ae® Hukm Omnd, op cit 243 
''in'')! 1% B loo ^893), Ibmlumjl * (f) Scclfanliir I’ra'vd Singli i ‘5|ijanil,a* 

llp]onji,20B 2<M(18'j) As to tfio valu-i funtfli, IOC (.17 (1013), a jlaint njtrfid 
tion in jmrliculat ease« each ni account f ir insaflicient lourt fee held tLnl J Ulnliff 
J K«-h-vl Ciumd t >.a;:end«« 12 B <75,(7* toulil not inlue hw cn*'' dillrrenlb fi r Ihi 
aliitw"* a*lniiiit.trvtion, pmitiin pUrpos a of I ourt Je« «nd Juris iKliun 
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duel reason why the amount which is proved and claimed in a suit does not 
determine or affect the jurisdiction over it is that the Court lias to consider 
and inquire in the suit, not only as to that amount, but as to the total amount 
asked for in the plaint, and discussed in the proceedings , the claim for the 
portion dismissed being adjudicated upon not less than that for the portion 
decreed ^J’or is the other course practicable, as the amount proved cannot be 
known at the commencement of the suit, and jurisdiction must be fixed before 
proceedings are commenced and cMdence entered upon (1) The pecumarp 
jurisdiction of a Ci\il Court on its original or appellate side is ordinarily speaking 
governed by the value stated by the plaintiff in his plaint , but if a smt having 
regard to the valuation in the plaint is within the jurisdiction it is not ousted 
by the Court finding that a decree for a sum exceeding the limits of its pecuniarj’ 
jurisdiction should be guen to the plaintiff (2) 

It 13 a well known principle that the merits of a demand are immaterial 
as affecting jurisdiction It is a mistaken conception that jurisdiction depends 
on facts or the actual existence of matters or things instead of upon the allega 
tions concerning them (3) The question of jurisdiction does not depend upon 
the truth or falsehood of the claim, but upon its nature , it is determinable at 
the commencement, not at the conclusion, of the inquiry (4) It has, however, 
been held in this country that a plaintiff cannot give jurisdiction to or take awaj 
jurisdiction from a Court by adding to his claim something to which ho was 
not entitled upon any view of the case, and such unwarrantable addition to his 
claim must be struck out and the jurisdiction of the Court determined with 
reference to the rest of his claim (5) 

But the cases referred to in the first of the last mentioned decisions appear, 
ifc has been pointed out,(0) to proceed upon a misconception of the noturo of 
jurisdiction as stated abo%e, unless they may bo justified on the ground that 
an “ exaggerated claim thus brought for the purpose of getting a trial in a 
different Court is substantially a fraud upon the Jaw, and must be rejected. 


1 ecn applied in other coses vlicro the suit 
lias been hand fie oiorvolued, the nature 
of the demand determining jurisdiction 
I’-vjuidro Tiall Goanmi t Slmraa Churn 
lAhon. C C 188 (1879), Ivondaji i Anan, 
7B 448 (1881), Jlahal ir Singh i Bel m 
I,al,13A 320 (1891), Molieol^llt KJicU 
ram ^^ar\v'lrJ, 25 Vi R 70 (IS7C), 
Damodhar v rriinbak, 10 B 370 (18S5) , 
♦list , Lfibshinan BhatLir f Babiji llhatlar, 
8 B 31 (1SS3), Alimony Singh t Jago 
1 andhu loj, 23 C 530 (1890), Ibrahimji 
i Bejonji. 20 B 2f5 (1895) As to the 
application of the rule ^ihcn plnmli06 
demand n coupled with a general pra%pr 
for rein I see ^ladho Dii r rnmji 10 A 
280 (1891) 

(1) Iltikm Cl and Cuil Procfdiiro Coili 
2'’.0 

(2) Ma Uio l)is f 1 imji I atak, ll A 280 


(1894) 

(3) See Ilukm Clnnd 0 P C 214 

(4) It t Bolton, 1 A iL r N S 74 jvr 
Denman C J 

(5) iramidunnisav Bibi t Oopal Cliandn 
Malakar 24 C at p Cro (1897), referring to 
Nan<la Kumar Bannerjeo i Ishan Chandra 
Bannerjeo 1 B L R 01, A S 0 (18CS) in 
ivliich it a\n3 held that the S C C could 
not ho ousted of its jtiri'idiction mereJj 1 j 
askmg for on oltcmativo relief to which the 
jlamtiff was not entitled Lakaliman Bbat 
kar t Babnji Bliatkar, 8 B 31 (1883), 
Bonomallj l»nwn t Campbell, 10 B L P 
103 (1872), an 1 distingiiHliing the case w hero 
the claim n not nl adIuIoI j untenal lo 1 ut Im^ 
to ho dwmKSod onij bt cause flin end nee n 
iiuufEcient 

(C) Ifiikm Chan 1 op eit 21'’ 



I*ArT I 
Srr 


SUITS IN OFNERAL. 


83 


^\liother it ari*'cs from mere recklessness or from an orlful clc‘?ign to get the 
ifljudication of one Judge instead of that of another , ” (1) a pnnciplc winch 
may apply when the intention of caading the competency of ]urisdiction is 
certain (2) In practice, liowcver, the estahlishment of fraud, which should 
not be presumed, imohcs considerable difGculties To caerj case in which 
the demand is evidently c\aggcratcd there will be many which will be really 
doubtful and where the Judge might act according to his own peculiar views 
in declaring himself incompetent to take cognizance of a demand beyond tlio 
pecuniary limits of bis jurisdiction, ns ho finds it too excessive (3) 

The general effect, however, of the Suits Valuation Act is, as alread} 
stated, to avoid an independent inquiry to determine the jurisdiction of Courts, 
and this question, in respect of simple overvaluation, ns distinguished from 
other additions to the claim,(4) is not so hkcl> to ansc as formerly And m 
the case of appeals the matter is now regulated bj sect 11 of the Suits 
Valuation Act Since the passing of that Act it has been held that while it 
IS no doubt a sound rule that Courts should not allow parties to evade the law 
relating to matters of jurisdiction and that where it is found that a party has 
intentionally exaggerated hts claim m order to bring his suit in a Court which 
otherwise would not have jurisdiction to try it, before the merits of the claim 
have been gone into the phmt should be returned to be presented to the 
proper Court, yet this rule must be taken with qualifications and one 
important quabfication is that embodied m sect 11 of tlio Suits Valuation 
Act, namely that where the suit has been tried on its merits by the first 
Court, and the overvaluation of the suit is not found to have prejudicial!} 
affected the disposal of the suit on the merits, there the objection as to juris 
diction should not bo given effect to A plaintiff who alters the valuation of 
his suit for the purpose of evading jurisdiction may bo punished b} having no 
costs allowed to him , but it does not conduce to promote the ends of justice 
if an Appellate Court wore to set aside a decision winch is found to be correct 
on the merits simply because the value of the suit had been designedly inneased 
or diminished to cv ade jurisdiction (5) 

The proper valuation of the subject matter of a suit defermines the 

(1) Vest J , L-ikshman t Balwji S Ilannerj*^^ 1 H I R 91 A ( (18iS) 
II 31 (18S3) and sco Dwarka Das ? Kamc <iHr« 

elin-ar Prosad 17 A 70 (1894) (a) ilaini liiniiissa Ribi i ( opal ( liandra 

(2) Thodictnm or portions of it honcrer MtlaLar 24 C COl (1897) '>co Ragbunath 

Kccms not to Invo been aj proved in Koti Charan Smgb t Sbamo Kotn 31 C 344 
Pujari r Manjayn 21 at p 274 (1897) (1903) Sceas to Suits Valuation Act, Ilukm 

Ilamidunnis'k'v Bil 1 t Gopal ( banilra, 24 C Chand Res Judicata 420 Even where tho 
CGI (1897) valuation lias been arbitrary and no objection 

(3) llukci Chand op Ctl 245, 21C In to junsdictioD has been taken, s 11 of that 

Koti Pujari t JIanjaya 21 VI 271 (1897), Act will apply Akleraanncssa Bibi r 
tboH C pointed out the distinction between Mahomed Ilatcm 31 C 849 (1904), butsce 
Iho question whether tho plamtiil could also Botdya \ath Adya t Vlakhan Lai 
recover the whole or only part of the sums Adhya,17C CS0(1S90) Theecctionapphes 
claimedby him, and tho question of the over to the rcvisional jurisdiction under s 115, 
valuation of the subject matter and is enacted, notwithstanding anything in 

(4) E 7 a claim for alternative relief os m s 99, post 
Xamla Kumar Bannerjec i Ishan Chandra 
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question of essential jurisdiction throughout tlie suit Tlie jurisdiction in 
appeals and execution is determined primarily by the amount or value of tlic 
subject-matter of the original suit Appeals from decrees of original Courts 
when allowed, he “ to the Courts authorized to hear appeals ” from these 
Courts (1) Appeals from orders lie to the Court to which an appeal lies from 
a decree (2) In the case of appeals to the Privy Council, the value of the subject 
matter must be Rs 10,000 and upwards, and the amount or \alue of the matter 
in dispute on appeal must not be less than that amount (3) But in the case 
of all other appeals the valuation of tlie dispute on appeal is not considered 
even in determining wlicther an appeal is to he It was formerly contended 
that the appeal should he held to lie to the Court having jurisdiction over the 
amount m dispute in the appeal but it is now settled that tlie value of the 
original suit, and not of the matter m dispute m the appeal, is tlie criterion by 
which to determine appellate jurisdiction It js thus the money value of the 
original suits that fixes the jurisdiction of the Courts throughout the subse 
quent litigation in its several stages, and not the value of what has been left m 
dispute (4) Not only does the jurisdiction continue throughout the suit but 
whatever may be the result of the suit m all such proceedings also such as 
execution, as by the Code are brought within its cogmzance as incidental to the 
suit Jurisdiction is not lost in execution because the interest accrued after 
decree has raised the amount due above the money limit (5) See gcnernlly 
as to execution sect 38, post 

‘‘ Civil nature ’’—This will exclude all criminal proceedings but the 
term “ civil ” cannot be considered as merely the opposite of criminal for there 
are suits which, though not relating to matters of a criminal are yet not of 
a civil nature Thus the explanation which merely declares and enacts the 
law as it has always been administered by the Court shows that suits as to 
religious rites or ceremonies, which involve no question of right to property 


(1) S 96, fosi As to the Courts so 
authorized see Bengal Ciril Courts Act (XII 
of 1887) 83 20, 21 Madras CitiI Courts 
Act (HI of 1873) B 13 Bombay Cml 
Courts Act (\I\ of 1809) ss 8 17,26 27, 
Punjab Co irts Act (Will of 1884) ss 39, 
40 

(2) S JOO TKMt 

(3) S no post 

(4) vrulhuS'nni Pillai t Vluthu Chidum 
lam 7 M II C It 370 (1874) Dooly Chand 

I \irl«in Sinph 18 V, R 202 (1872) Jug 
Ivil r liar J»aram feingh 10 A 524 (J888) , 
Vlahibir Singh t Bchari Lai 13 A 320 
( 1 891 ) , nor conN i rsclj can a plamtill a aluc 
ills appeal at a greater amount than the 
( riginni suit Radha Praaid Singh t 
rathnnOjah HA 303(1801) Vhsncpfofila 
if cl man 1«1 bj tho plaint must bo adWiltMl 

II t llic ralctilftt nn of tho aj i»nla1 Ir raluo 


tho measure for determining a plaintii! s 
right of appeal being tho amount for which 
the defendant has resisted the deereo As a 
natural result however, of tho principle in 
which jurisdiction in appeal is tahen interest 
or costa subsoqucntly accnnng canni t 1 o 
included for tho determination of tie juris 
diction Hiihm Chand Res Jud 310 
3If 

(5) Shamrav Pandoji v ISiIoji Ramaji 10 
B 200 (1885) Hukm Chand C P C 250 
anl see ns to elocution Purshofiin t 
Dhondu OB 582 (1800), 1 iit ns to a ch ni 
unders 311 of tho former Code an I 0 \\I 
r *10 of this set Vfattnmmnl t Cliinnnna 4 
M 220 (1831) '?< 0 the sul jeet nf tJ e c« n 

tinuanto of juris Iicti n f hrotighoiil suit < i < e 
ncq iiml discitw 1 in Ifubnt ( I iri M ii 1 r 
Cod 216-2H 
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or to an oflicc, luc not suits of ii ci\il naturc,(l} ind as suoli co^iiizaljlc by the 
Courts, «luch luv\e also m somo eases refused to interfere m matters of a purely 
hociil iiiture Kights of a ci\il nature mtan surh rights as arc vested 
in the citizen and fall a\ithm the domain of private .in<l not of public hv (2) 
These rights relate both to property and to the peisoii, and suits maj be 
for the rcco\erj of possession, or damages, oi for specific relief Wherever 
A right is recognized b} law, a amt will he to enforce it unless it is barred by 
auj enactment on the principle uhijus tbt retnedtum Wliat arc such rights is 
the subject matter of substantive law and not of procedure, and therefore 
need not bo discussed here (3) The question whcthei a suit is of a civil nature 
13 not neccssanij the sinic as tint whether it is cognizable, as the cognira- 
bilitj depends not onlj on the nature of the suit, hut on the iccogmtioii 
by positiNC law of the existence of the rights stated and of the riglit to the 
redress sought bo suits foi cnfoiccmcnt of lights relating to cistc are suits 
of a cimI nature though they arc not alwn}s cognizable by tlie Couits is 
such III tin Ucngal Presidency, suits for lestoiation to ciste were made 
evpressl} so cogmzablc by Bengal Reg III of 1793 and have been often 
taken cognizance of by the Courts Whilst, on the other hand Bombay 
Reg II of 1827, in giMug Ci\il Courts a cognizance ‘ gentrallj of all suits 
and complaints of a civil natuic,” exx>tcs8ly provided that “ no mterfercnco 
on the part of the Court in caste questions is hcicb) waixanted bejond the 
admission and trial of any suit instituted foi the recovery of damages on 
account of an alleged lojur} to the caste and cliaractci of the plaintiff, 
arising from some illegal act or unjustifiable conduct of the other party "(4) 


Itevcnuo, Ivcvcnuo Court Rovcrsioncr, 
alienation , &cttlcmcnt , Speciiio Remedy , 
Stamp, Right to Suo, User, Voluntary 
Assocutions Voluntary Payments , Water, 
use The subject is dealt with in llukzn 
Cbands Civ Pr Code, pp C9-70, where it 
is moTo appropriately confined to eomo rights 
in rc^rd to suits in which guestions have 
arisen m Courts as to their not bomg of a 
civil nature, vis those relating to mamage, 
caste, caste offices, ritual and offices As 
to these SCO post The same subject is 
also dealt with in the same Author s book 
on Res Judicata, pp 243>2G8 Cases 
decided on the section subsequently to 
tho editions here referred, arc cited m their 
appropriate places As to tho Public 
Demands Recovery Act, see Ram Tarak 
Hazra i Mosahebali Khan G C N 240 
(1901) 

(4) Hukm Chand C P C Gl 03 It has 
been hold that 8 21, Reg II of 1827, has no 
application to suits betueon Mahommedans 
Sayad Ilashim Sahib t Iluscinsha, 13 R 429 
(1888), though in Abdul Kadir v Bharma, 20 
B ot p 192 (1895), tho Court expressed tho 
• 


(1) See Loko ^ath Misra t Daaaratbi 
lci\ari,32G 1072(1005), Subbaraya Muda 
hart Vedantachanar,28M 23(190-4) Kooni 
Mccra Sahib t Mahomed Alcera Sahib, 30 M 
15 (1900), Krishnasami Ayyangar V Sama 
r»m Singrachanar, 30 M 158 (1906), and 
cases there cited 

(2.) Kodivalam t Sudessana, 11 M J 
422 See ifukm Chand Civ Pr Cbdc, 57 

(3) A large number of eases will bo found 
cited in tho notes to s 11 of OKincalys 
* CiT Pr Code, under the following beads — 
Abusive Language, Adoption, Account, 
Agreement, Assam Regulations, Assignment, 
Bottomry Bond Caste, Compensation, Con 
tnbution, Co sharers, Decrees, Defamation, 
Embankments, False Imprisonment, Falso 
Chaise, Ferry, Foreign State, Fraud, Haut, 
Hereditary OQico and Pension , Kamaros, 
I,and Registration, Land Revenue, Legal 
Representation, ^lahommedan Law, Mainte 
nance. Mortgage , Municipality , Office Dig 
nity. Partition, Patty ^^aU, Partnerships, 
Penalty , Possession ,Prc cmption. Privacy , 
Privilcgo, Registration, Religious Ceremo 
lues , Restitution of Conjugal Rights , 
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Again, a aiiifc for Molation of a right of privacy is not generally allowed 
because the suit is not iccognircd the general law of India and not 
because sucli a suit is not of a civil nature a suit of that character being allowed 
in Gujarat and various districts of the N M’’ P , where the right is recognized 
under local custom In addition to suits relating to caste, reference ma) tc 
made to certain others in regard to whicJi questions have arisen from time to 
time Suits relating to inarnage have long been held cognizable by Cml 
Courts liaving been made expressly so in the Bengal Presidency by Bengal Beg 
III of 1793 — such ns suits to declare tlie aahdity or imalidit} or jactitation 
of marriage , for damages for breach of, though not for specific performance 
of, marriage, and restitution of conjugal rights 

As nlreadj stated, and os appears from the section, smts merclj relating 
to religious rights and ceremonies will not be entertained unless they imohe 
a right to property or to an office The latter may be cither of a personal 
character, such as that of a familj priest, or inaj be a local office Personal offices 
are gradually losing their legal character as such, and the law now appears 
generally to recognize onl) local offices — that is offices connected with a certain 
templo, ghat, or locality which aro esscntiallj distinct from personal offices (I) 

"Either expressly or impliedly barred” — The words in the former 
Code, " barred by any enactment for the time being tn force ” were held to mean 
expressly barred, and therefore the gumg of a concurrent remedy did not bar 
a suit (2) As to whether the matter would now fall within the implied bar, 
Vide post Enactments aflecting the jurisdiction of Courts will bo construed so 
far as possible to avoid tho effect of transferring the determination of rights 
and liabilities from the ordinary Courts to cx(«utivo officers (3) The Jims 
diction of a Cml Court is not excluded unless the cognizance of the entire suit 
as brought is barred (4) The most important restrictions on tho jurisdiction 
of the ordinary Ci\al Courts o\cr cml suits arc enacted by tho Acts rclatmg 
to tho reaonuo or the rent of tho agricultiural or other lands assessed with tho 
Goaernment demand Tho proaasions of these Acts aro difiorcnt. for difiorent 
pro\inces but they all appear to be based on the principle tJiat matters likely 
to affect the Iiabilitj for, or the amount of, the Go\crnmeiit Land Beaenue, 


opinion that the term caato in that rcguln 
tion nws not necessarily confned to Hindus 
^or aro auito olloncd to lio in Homlm} 
relating to castooiBceu when IhoyinToheanj 
casto question Seo Ilukm Chand, op tit 
05 In tho iladnis Prcaidencj thccamoTJcn 
It taken of the autonomy of easto os in 
Uombaj Sco llukm Chand, op cit G7 
(1) Ifukm Chand, C I’ C T0-7C Ibc 
Courts, however, ought not to ho mt ohed m 
tho determination of trn lal questions of mere 
diiriut^ nil i }ri\ liege, nitl ougli connrctel 
wilh on oflico, ^Qr^ 3 on t Krulnnji. 10 H 
.13 237(1SS'1 mHinaXftthChitkrrhitO 
I 1 nitap ( I tnd r Gosnati i -1 C U ^70 
(iMi'i), thi. (.ourt riivgmri.'d tlio ri^I t of a 
& 


ShcLait of tho presiding dcit^ of a certain 
troo.S C,27C ^0{I890),S•vJad^uruIdlo 
V Abas Barasaheb, 14 Bom L B 573 (1012) 
(suit for Hof 11 and Kndrihaks) , sco also 
Vadliusudan t Shri ShanknmcharjTi 31 B 
278 (1908) Trimbik Go]wl t Krishnamo 
33 B 387 (1000), Chuiinu Dat v Baku 
^nndan 33 A 527(1010) 

(3) Kuhori UFoIiun Hoy Clowdhry f 
Chundm ^nth 1 d, 14 C 041 CIS (1SS7) 

(3) & o inter x Att rnej Central 0 
P t 3sO{1675) 

(4) Aiilu i Cl ulain Mill nniiiia 1 Kl an C 
A 1I0(IS5J) nnd Bc-o Hukni Cl and, (. 1 k 
70 
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^houlcl be ndjudic'^lwl upon bj Rc\ctmo Oflicen, ulio ImNo belter ncqu^intniicc 
vitli FUcli matters nnd with n procedure more clastic nnd smnimrj than that 
of the ortlinara Civil Court" (1) As instances of the particular matters fnlliiij; 
within the cognizance of Itcvcmie Courts, ond of which the Civil Courts can 
therefore not take cognizance, reference maj bo made to sects 93, 95, nnd 211 
of the Nortli ^\c®tern Provinces Rent Act (XII of 1901) , (2) sect 158 of the 
Punjab Land Revenue Act (X\ 11 of 1887) , (3) sects 7C nnd 77 of the Punjab 
Tenanej Act (X^ I of 1S87) , (1) sects 4 nnd C of the Bomba) Revenue Juris 
diction Act (\ of 187C) (5) It has however, been rcccntl) held b) the Bombay 
High Court that sect 4 (c) of the last named Act is not a bar to a suit in 
which there is n*claim arising out of tho nllogcd illcgnlit) of proceedings tnken 
for tho rcalitition of land rev enue (C) 

In tho Madras Prcsidonc) (7) nnd m Lower Bengal tho jurisdiction of the 
Civil Courts m rent nnd tcnanc) cases has not, ns n gcnernl rule been cscludcd 
B) Act VIII (B C ) of 1809 Revenue Courts were abolished over tho greater 
part of Bengal and the trial of rent suits was made over to tho ordinary Civil 
Courts (8) The bar is in some eases duo to administrative requirements nnd 
practical conv cmcncc Thus tho Municipal Acts of some of tho provinces contain 
special provisions barring the cognizance of suits b) Civil Courts chiefly in 
matters relating to taxation (0) 

Somewhat on a similar principle sect 133 of the Criminal Procedure Code 
prov ides that no order nude by a Magistrate under tliat section “ shall be called 
m question in an) Cival Court , ' though tins provnsion has been held not to bar 
a suit for a declaration of a person’s exclusive right to an) land which tho Mngis 
trato may have declared or assumed to bo public highway (10) And it has been 
held that under this section the fact that a criminal trial has not resulted iii a 
conviction is no bat to a civil suit against the accused (11) In some cases the bai 

(1) See Uukm Cband RcaJud sees 2 Mad Reg \I oflSSI ends C2 Act 

CiT Pr Code 77 el saj where tho various \I of 18G1 

Acts referred to in the text arc discussed (8) Sec now Act (Beng ) VIII of 1885, ss 
Jamla Singh r Kingsley, 17 C W N 1201 141 (2 158 as to suits to settlo disputes 

(1013) prior to completion of record of rights sco 

(2) Sec cases cited ib (and see also Xroylokliyanath Boso t McLeod 28 C 28 

0 Kinealy a Cjv Pr Code, notes to b 11] (1890) Durga Mohan Gango Padhya t 

(3) Seoib Sukumar Das 17 C W N cclxxu (1913), 

(4) lb Iialla Saligrom Smgh i aiohunt Eamgir, 

(5) Ib , and notes to s 11 in 0 Kmealy a 3 C W N 311 

Civ Pr Code in which also eases relating (9) Sec Ilukm Chand C P C 95 Punjab 
to the Khoti Settlement Act are also cited 'lunicipal Act 1891 , ss 101, 262 Madras 
Bom Act I of 1889 As to special Acts District Municipalities Act 1884 Cf os 
for the relief of Toluqdare or Agricul regards election petitions, Bhaishankar i 
tuiists see s 9 Sindh Encumbered Estates Municipal Corporation, Bombay, 31 B COl 
Act 1881 and tho Broach and lutira En (1007) 

cumbered Estates Act 1881 (10) Chum lalli Ram Kishcn Sahu 15 C 

(6) Gangaram Ilatiram Gujar t Dmkar 4C0 F B (1883) overrulmg Khodabuksh 

Ganesh, 37 B 542 (1013), ond for Agra Mundali Monglu Mundal, 14 C CO (1880) 
Tenancy Act. SCO Ram Chantra Bai t Jinsi (11) Keshab v Mamn-ddin (1008), 13 C 
Al inm 30 A 48 (1913) W N 501 

(7) b 87, Mad, Act VIII of 1805, and 
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ijT,inS)t ci\j1 jiuibdiction is merely of a plo^^slonal clianctcr, .is m tlie case of 
tlio Pensions Act of 1871 (1) TJie Civil Courts are bound to respect an order 
]>assed by .i Magistrate ^^hen be is acting •\vit}an his jurisdiction , (2) but a suit 
has been held to he declaring that the order of a Magistrate passed under sect 
D18, Act X. of 1872, u.as a\ithout jurisdiction, and giving relief by declaring the 
plaintiff s right (3) As also one for jnaintcnanco of a child notwithstanding the 
Older of a magistrate refusing maintenance (4) 

A judgment and decree vitiated bj fraud or collusion is a nulht}, and a 
hint will ho to set it aside (5) There is no enactment barring the Coiut’s 
jurisdiction to entertain .v suit to set aside, on the ground of fraud, a decree 
passed by another Couit of concurrent junsdiction (6) While the question 
^\hethel a decree sought to be executed was obtained by fraud is not within 
the scope of scot 47, yoii, and can onl} be raised by a sepaiate suit, if, however 
the decree is not impeached for fraud, but onlj the execution proceedings 
thereunder, the question must be ruacd in those proceedings, and not by sepaiate 
suit (7) A grant of probate is not in the nature of a summary proceeding to be 
contested bj a legular smt in the Civil Court The giant must he contested by 
an application to reioko m the Couit of Piobatc (8) The grant of probate is 
tho decree of a Court whicli no other Court can set aside except for fraud oi want 
of jurisdiction (9) 

The former ae tion dealt onl) with bar by special enactment, but tlioio 
are other cases in which a smt is not allowed to he, on general principles of 
hw Tho amended section includes an implied bai In some cases a suit 
IB not allowed as there is no substantiae right giving rise to a cause of action 
by reason of the non rccogmtion of the right, on account of some lulc 
of btatutor) or common law or of some principle of public policy or morilitj 
So a special procedure having been provided m tlic Criminal Procedure Code 
in regard to pubbe roads, a suit will not lie for obstructmg a public road unless 
the plaintiff Ins suffered special damage As regards, however, musances, 
sec now sect 91, poH Certain suits arc barred in the interest of public 
morality These cases proceed on the ground that a Court ought not 
to enforce contracts injurious to and against the public good, and not on 
tho ground that the siut is not of a ci\il nature or tliorc is a defect in 
tho jurisdiction of the Cml Couits over it (10) Again, a suit docs not ho 
to recover a voluntary pa} ment because there is no right to recover (11) 
^\Jlcrc a statute enacts a right or an obligation, and provides i method of 


(I) Sii b-s 4, 6, 7, nnd ‘J 

(J) Ivcdiircatb i llugboonath, G N V\ I’ 
101(1874) , Ujalama^i t Chandra, 4 B LB, 
1 B,21(lbG0) 

(3) Gopi VIobun SIullicl i Tamnioni 
(Jowdbrani, C C 7 (1879) F B 

(4) Ghana Knnta t Gcrcli, 32 C 17*1 
(1901) 

(') boo Aulliors’ 1 Mdona Ait nolos to 
ti 41 I ixos then riU-tl nixi in O Ktni fl 
(n I’r (.i>do, notes to » 11 eu* iw 

• * brau 1 


(0) LundoHl Bose t Isislvnnj Diwu, JU 
C 309(1902) 

(7) Sco notoH to s 47, j>osl 

(8) Mavho t Villiains, 2 Is V B JCS 
(1870) 

(9) KomolocbunDuttt Nilruttiin Mnndlc, 
1C 300(1878) 

(10) bco Htikm Cbnnd C 1’ C 103-105, 
os to tho necrMjt} to enforce obligafn n« iii a 
Bpccificninnncr,Bcc eases cited jiiO Kininli < 
tn I'r t«d ,8 II, ' ‘'peiifi llinnd^ ’ 

(11) But ace 88 TO, 72 lontmct Ail 
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ouforcing it, tbit method and not the icmcdy at Common Law must be 
folloiNcd Where, liowcier, a statute is confirmatorj of a preexisting, 
right, the now remedy is presumed as cumulative or alternatiic unless an 
intention to the contrarj appears from some other part of the statute (1) 
The Sladras High Court has recognized that principle m disallowing suits 
brought to enforce registration othen\i‘»e than in accordance wth the 
pronsions of sect 77 of the Indian Registration Act The Calcutta, Madras, 
and Allahabad High Courts hold tliat a suit mil not lie to compel the 
registration of a document after a refusal by the sub registrar to register the 
same except m accordance with these provisions (2) Again, when by an 
Act of tho Legislature powers arc giien to anj person, for a public purpose, 
from which an individual maj receive an injury if tho mode of redressmg the 
injury is pointed out hj tho Act, tho jurisdiction of the ordinary Courts is 
ousted, and in case of injurj the patty cannot jirocced by ordinary action (3) 
So, tho Code providing a special method of paying the necessary expenses of 
a witness, the latter cannot sue for them (4) ILeiy Court is competent to 
iward costs in any proceedings, »nd a scparitc smt will therefore not lio for 
their rcco\ cry (5) 

No bar to a suit will be implied, howcacr, from the provision of a summary 
ind special remedy in a special Act for a right casting under common 
law Thus a suit for compensation for avronghil seizure of cattle will 
he m a Ci\nl Court, tho provisions of Act I of 1871 being no bar to it (6) 
A suit maj bo brought for confirmation of an execution sale which has been 
sot aside by tho Court, (7) or, if the execution should ha\e been transferred to 
tho Collector, by the Collector, (8) ordering the sale So also under tho last Code 
it was held that, noUnthstanding sects 318, 319, 328, and 331 of that Code, 
under which action imght bo taken by a purchaser at an execution sale to recoicr 
possession of the property purchased, a regular suit might al&o be brought bj 

(I) Bccklotd t Hood, 7 T R C20, \8l namayjar t Bupala NunkBimha, 4 M 399 
lanco t Tallc, 13 Q B D 109 (1884) . Ram (1882) 

ayya t Vcdaclialla, 14 M 441 (IS^O) (8) Mabram Baa t Ajudhia 8 A 452 
Satappa Filial x Raman Cbctti 17 M 1 (1880) Kadir Baksh t Salig Ram, 0 A 474 

(1892) and ace next note (1887) Costs incurred m criminal proceed 

(2) Edun t Slahommcd Siddik, 9 C 150 mgs may be recovered only as damages lor 
(1882), Ivunhunmu t \ lyyathamma 7M malicious prosecution Mahomed All r 
535 (1SS4), Bbugwan Smgli t Kboda Dajama, 14 B 100 (ISSJ) Faial Imam r 
Buksh, 3 A 397 (1881), Abdullah Khan t Fazal, 12 A ICG (ISSj) And see generally 
JanU, 16 A 303 (1894) . ^ rnkatasamt r as to suits for costs Jalam 1 anja r Khoda 
Kistajj-a, 1C M 341(1893), norm Bombay Javra 8B H C R 20(1871), Ref Case, 
in tho abscnco of an agreement to that 3 M 11 C R 341 (1807) fcublaraj'a r 
effect In re Shaib. Abdul Aik, 11 B CU. \aitlulingam 20 M 91(1S>*) 

1>95(1SS7) (C) Shutlrugl on Bass r lloLiia ICC 159 

(3) Governor r Meredith, 4 T R 201 , (1S89) SimiLirlj as to Act 1\ of ISCl , 

Stevens r Fcicock, 11 Q B 731 (ISIS), Knshnar Reade.OM 3!(18*0), Act MIL 
Meet r Bowman, 14 Ch B 111 Hukm cf 1890. b 25. BomW Ulnrj \ct. l&TS, 
Chand, C F C. P9 Karavan \enVu v SaVharam, 11 B 519 

(4) Be Sanm r llumsh Cliunder Bisvws, (1887). Se« UuVm CLand, C F. C. lOO 

5 M R S C. C. Ref t (l^Gt) , a (.ommia (7) Anmuddia r Eoldeo, 3 A 551 (18sl) 
iioner to tale accounts maa sue Gojolarato (8) Bande Bibi r Kalla. 9 A €02(1687) 
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him foi tho icco\ery of the 6ainc,(l) tho two remedies being concurrent And 
notwithstanding the procedure under sect 152,0 XX r C, sect 1U,0 XLVII 
1 1, post, may bo available, there is nothing to prevent a suit to rcctifj a mistake 
in a decree (2) 

Generally, where a decree holder can proceed under the execution sections 
ho cannot bring a regular suit So where, having obtained a decree for 
money, A sued to recover the unsatisfied balance thereof from B , alleging 
that tho property of tJjo deceased judgment debtor wis in his possession 
it was held that he should have enforced his decree by execution and sale or 
bj execution and '’ttachment and appointment of a rccci\er, and no regular 
suit would he (3) A suit does not lie for damages for non compliance with a 
mandatory injunction to compel the performance of which tho plaintiff had 
his remedy in execution (4) Nor wall a suit he for the costs of a receiver which 
were deducted in execution of a decree for mesne profits from the amount 
of such mesne profits, inasmuch as the objection to such deduction should 
liave been urged m the execution proceedings (5) So, in the case of 
an ordinary action m ejectment m which a plamtiff gets a decree for posses* 
Sion of tho propert}, if he takes no steps to execute that decree within tho 
time allowed by law, ho cannot by a fresh smt, based either on tho decree or 
on his title as it stood at tho time that the first suit was brought, evade the 
law of limitation (6) A person suing on his propnet'iry title to recover 
possession of mortgaged property on the ground that tho mortgage had been 
satisfied, and obtaimng an unconditional decree for possession, is m tho same 
position (7) The principle is that onco any right has been enforced by a suit 
in which a decree has been obtained, the decree becomes the embodiment of 
that right, and that right m its inchoate state is merged m the decree (8) tlio 
enforcement of which, if not barred by limitation must be by proceedings 
taken to execute it As regards suets for redemption, considerable conflict 
exists In some cases tho existoncc of a prior decree for redemption unexecuted 
has been held to bar a subsequent decree for tho same relief iho question 
Ins been \ariousl} viewed from the standpoint of the general principles 
referred to and the applicability of sect 11 (formerly sect 13) and sect 47 
(formerly sect 214) of the Code It appears to bo agreed that m some 
cases sect 13 would Invo barred the subsequent suit A Full Bench of the 


(1) hoahori Mohun Poy v CLunder Nath 
Pal, lie 0-14(1887), Sevu i Muttus-inn 10 
M 03(1SSG), Scru Moliun Panca V Pbago 
ban, 0 C 002 (1883) , Bah ant Santaram t 
Babaji, 8 B 002 (16S4), as to symbolical 
possession, SCO Japgobumlu 'Muter t 1 uma 
nund, 10 C 030, i B (1£80), Gossatn 
Dalmar Piin t Bepm Bebarj yiufer 18 C 
520 (1891), Mttbatlto i Jami, P B,30 B 
370(1912), 14 Bom L P. 115 

(2) J ;^8war \ttia t Ganga Bisl nu 8 C 
N 1" 1 (I'lOl) But in n riciiit case, 

niiaiili bn h i Dow lit I <>, 17 (. M J* 
‘>2 (( 'l-j it (a;vb(^(n 1 cH ffiat ^(nirally 


such a suit IS not maintainable, though it 
tnij bo so m particular circumatanccs 

(3) Mtrza llatiomcd t 'Widoiv of Balma 
load 31 A 211 (1871) 

(1) Jawatn v J mile, 13 A 98 (ISJO) 

(C) Iiazeo Mahomed v Lalluh J'i° 80 ilil, 
JSei, M B 217 (ISO!) 

(G) Sita Bam i Aladl o Lill, >1 A 1 B 
44, atp 00(1901), Vcdapurattii Vallablo 
25 M at pp 327 328 (1001) 

(7) Sita Bam t Mi 11 o Lill supri 

(8) ycdftpumlti t Vnllilhi, -5 M 1 B 
JOO 312 (I'lOI) 
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Alhhabad Court has held that tho natuio of redemption decrees mikes sect 
244; (now 47) mappliciblo, and that tho operation of tho rule of res judteata 
depends upon tho nature of tho dccrco jnado in tho previous siuts m each 
instance AVherc i Court has onco adjudicated upon n mortgagor’s right to 
redeem, so many of the issues as bore upon that, and are heard and determined, 
become fc5 judicata and cannot bo ic opened , but unless there has been a 
determination that tho mortgagor has no right to redeem, there would still 
remain one other issuo m a subsequent suit, which would not be res judicata 
Until a mortgagee has applied for an order of sale under sect 93 of the 
Transfer of Property Act (see now 0 XXXIV r 8), the plaintiffs right to 
redeem exists and can be at any tunc enforced If therefore a mortgagoi 
has obtained a decree for redemption, which does not contain a provision 
foreclosing the right of redemption on default, and has not enforced that 
decree and has not paid m tho decretal amount within time he can subsc 
quently bring a second suit for redemption of the mortgage in respect of 
^\hlch such first decree was obtained (1) On the other hand a Pull Bench 
of tho Madras High Court has held that where a suit for redemption has been 
instituted and a decree for redemption has been passed tliercm but not 
executed a subsequent suit is not maintainable for the redemption of the same 
mortgage The equity of redemption no doubt remains unforcclosed and the 
relation of mortgagor and mortgagee continues until an order absolute 
under sect 93 (seo now 0 X\XIV r 8) is made , and having regard to tho 
continuance of tho relation of mortgagor and mortgagee, earlier decisions of 
tho same High Court held that as such jural relation had not been put an 
end to a second suit would he The Pull Bench, liovevcr held that though 
the Tight might exist, tho rcmcdij a\a8 barred by sect 11 (formerly sect 13) of 
tho Code A decree for redemption passed under sect 92 of the Transfer of 
I’ropettj Act (see now 0 \XMV r 7) is a final judgment inthin the mein 
mg of sect 11, posi, but if the order absolute for foreclosure or sale under 
sect 93 is the final judgment, and tho decree under sect 92 (sec non 
0 XXXIV r 7) is interlocutory then if no order is passed under sect 93, 
tho suit IS pending and sect 10 (formetlj sect 12) fost bars a second trial 
The fact, therefore, that no order absolute has been nuidc under sect 93 (seo 
now 0 XXXIV r 8), extinguishing the right to redeem, will not allow of u 
second suit being brought, though it will entitle the mortgagor to exercise 
his right of redemption under tlio decree if he bo not barred b> limitation 
bj obtaining a postponement of the daj fixed for payment (J) Tho Bombaj 
High Court has held that a decree for redemption, on tho default of the decree 
holder to paj the mono) declared to be due wUhm the tunc fixed b) 
the decree, or, if none bo fixed, within the time alloncd bj lau for tho execu 
tlon of the decree, operites as a judgment of foreclosure and debars the 
mortgagor from afterwards bringing a second suit to rodeem the same pro 
pert} (3) Vs regards the Calcutta High Court, the onl) two reported decisions 

(1) Stanami Madho lal 21 A F B « (1901) I B 

(iJOl), o\cmilinsUa^ t Ran ud-<l n 19A. (3) Gan SaTarit r Narajwn, 7 R 407 

■i"- (ibOT) (IS*v3 , llan 1 a^J| r fchapurji, 10 B 

( 2 ) ^od^pun^Ul t VdlUlha .j M 390 (18bC) [ac cieculioa of the fir-t dt«vc «8i 
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apjitdr to be in condiot (1) In the uiidcr-nicntioned ease, (2) a bccond fauit 
w<ib allowed on the giound that the first suit did not in default foicclosc tlic 
light to ledecm, and that the cause of action m the tiio suits was not the same 
thus excluding the doctrine of res judicata In, howc\er, a subsequent 
ease (3) it was contended tliat until an order absolute for sale was made tlio 
right to ledcom existed, and that the suit should be regarded as a suit to redeem 
In o\erruling tins contention, the Court observed as follows “E\en if 
there is no order absolute, the decree nisi directing the sale is in existence, 
and if the right to redeem be still alive, it cannot be enforced by a separate 
fcUlt ” 

When a dccice declaring a light to partition has not been given efiect to 
by the parties proceeding to partition in accordance Mitli it, it is competent 
to the patties, oi any of them, if they still continue to be inteiestcd in the joint 
property, to bring another siut for a dcclaiation of a right to a partition in 
case their right to partition is called in question at a time when, by icason of 
limitation or otlierwise, they cannot put into effect the decree first obtained 
In this respect, suits for declaration of right to partition differ from most otbei 
suits (4) In this case there was no deciec actually making paitition, while 
in the under mentioned case,{5) in which there was a decree directing partition, 
it was held that such decree opeiated as res judicata, and the subsequent suit 
was bailed 

A second suit will lie if the fiist suit is for money against A , and the second 
to lealiz© the decree from the property of a stranger tlierefco (6) 

Fnmd facie an action lies on the judgment of CNcry Court of competent 
jurisdiction unless the right to sue bo taken away expressly or by implication (7) 


barred, the appellant then attempted to fall 
back on his mortgage and the nght to redeem, 
which was not barred , the Pnvy Council. 
>vitLout deciding whether this could ordi 
narilj bo done, held that this course was not 
open to the appellant as it was a new case] , 
Maloji t Sagaji, 13 B 607 (1888) [Decree for 
redemption — subsequent suit by mortgagee 
for sale] See as to these cases ■\ cdapuralti 
t Vallablia, 25 Jl 300 (1901) fc>cc also 
Cbudasama t Islivargar, 10 B at p 2-18 
(1801) As to execution of decree after 
three jears Nam} an t Aiiandra 10 B 180 
(1S9I), aiarutit Krishna 2JB 692(J899), 
ns to the niceasit} to sue haring regard to 
tho doctrine of res judicata that the detico 
co\cr3 all rights \ina}ak t Dattatra^a, 
2i> B at p CfS (1002) 

(1) \ filapiiratti « 'nllabha, 26 af nt p 

ail (1002) 

(2) Ito} Dmkur I) >ftl t Rh o Gelam 
''High. 22 a\ 1*. 172 (1873), nf.Dhonl 
Bahadur i 'l«k ^arim, 21 A 2*2, 201 
(IP'O). Bniii r Madlo Ul. 21 A at 


p 63(1901) 

(3) Sira Pershad Maity i Nando Lai Kar, 
18 C 139, 142 (1890) , dist , Para Prosad 
Boy V Bhobodob Roy, 22 0 931 (1895), 
ref, Vedapuratti i Vallabba, 25 M at p 
334 (1901) 

(4) Nasrafullah t Mujiballah, 13 A J09, 
313 (1891) This case, but only m so far as 
it was a decision on Act \IX of 1873 (N 

P Land Rorenuo Act), was overruled bj 
Muhammad Sadiq t Lauto Ram, 23 A 291 
(1901), Jagu Babaji t> Bihi Laxinan, 14 
Bom L R 1193(1912), b c , 37 B 307 

(5) Soni Majanlal t blunshi lliniatbhai 3 
Bom L R 91 (1900); distmguishcd in 
Jagu Balnji i Balu liaxninn, snjra 

(0) GoorooDaBP}no i I’amBarntn'^ihoo, 
111 A 69(1881) 

(7) Bcrklc} i Kldcrskin, 1 Q B 806, citid 
JU Mooiishi Oolara Arab t Ciinvombux, 5 C 
at p 2J0 (1879); aianchaniin t Bakshi, 
fill If (’ n,A C 23I{1SCJ), Attrrinomv 
Doswe t Hurry Dosa Diilt, 7 C 71 7u 
(1881) 
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Upon tho jji(lgnient '\n«o<5 leg'll obligation to <li'>clnrgf* it on wlucli nn 
lotion 11 nnmt'imrvl lo (1) It ii b\ snoli nn notion (lint tlic judgments of foreign 
md colonnl Courli nrc enpportod nml enforced nnd luits on foreign 
julgmonti nrc not infrequent m thii country A suit will lie on a judgment 
of n Court m a Nntne Stnto{2) Mlicre nn action on a judgment or decree 
\\i!l not gi\o to the pHintifl n hipl or or bettor remed} tlnn lie nlrendy lias 
there IS no ndNantago m n11n^\lng it to I e brought , nnd it uould be contrarj 
to the spirit of the Code to do so A\ here it will gi\ c n higher or better rcnicdj 
the ease is different nnd there are cases in ttliich an action may he the onlj 
mode of enforcing a judgment or decree ('ll In the case of a domestic judgment 
ample pro\ isions exist for tlie cteeiition of the decree not onlj wthm the juris 
diction of the Court li) which it was passed but within an} part of the Bntish 
tcmtories m India And on the principles alrcadj aiUcrtcd to, where 
proMsions ha\c been made in regard to execution and the decree holder can 
proceed under them he cannot bring n regular suit In such eases the qualifica 
tion to the general rule comes into operation the right to sue being taken awaj 
by implication 

A suit will not he in a Small Cause Court on a decree of a Subordinate 
Judge 8 Court (1) or on a decree of ita own (5) as the law makes full provision 
as to the mode of obtaining satisfaction of such decrees Nor will a suit ho 
on a rent decree of the Revenue Court (6) nor m the High Court on a decree 
of the Small Cause Court (7) otherwise m Bomhaj in order that the judg 
ment creditor may lasc execution against the immosahle estate of the 
debtor (8) 

In the under mentioned undefended case (9) under the preceding Code 
Wilson J held that a suit on a decree of the High Court would lie m that 
Court as the decree had remained unsatisfied nnd it was too late to revive it 
in the usual way But this decision has been dissented from by the Bombay 
High Court (10) A suit has also been held to lie on a declaratory decree of 
which no execution can be taken (11) But a person who has obtained a 

(1) TfOTUft tn rem judteatam Sowheren F F 18(1803) 

reference IS made to arbitration and an award (7) Moonshi Colam Arab v Currec-mbiiT 5 

IS given the parties to the reference cannot C 29t ^1879) overruling prior decisions in 
sue upon tbe original cause of action Hassan same Court See Presidency Sm'ill Cai so 
A1 V HoshdarAli 18^0 P R ^o 113 cited Courts Act (XV of 1882) 
in Hiikm Cband C P C 101 (8) Fakirapa t Pandurangapa OR" 

(2) Majaram v Ravji 24 B 86 (1809) (1831) Alerwanji v Ashabai 8 13 at p 1« 

[tl c earlier decisions to the contrary were (1883) but tho decree may bo transferred 
I cfore the passing of Act \ II of 1888 which to another Co irt for execution in respect t f 
made an addition to s 14 of the former Code the immovable property 
corresponding in part with s 13 jw f] (9) Attorraoncy Dossce t Hirry Do‘<8 
Kahyugam Chctti v Chokalinga PjUa 7 M Dutt 7 C 74 (1831) 

105 (1883) Sama Rayar v Annamalar (10) Slcnvanjii Aslabai 8B J 13(1883) 
Chctti 7M 1C1(J883) (11) Vinajak t Abaji 12 B 410(1887) 

(3) Mancharam v Bakshi 0 B H OR Jagar Nath v Balgobmd I N P 1G4 

231 235 (1800) per Coucl CJ (1869) Sri Krishna Tata v Smgara 4 51 

(4) Ib 219 (1881) if it IS partly declaratory a suit 

(5) Morwanji t Ashabai 8B 1 (1883) will I e on that part Sabhanathat Lakshmi 

(C) AnanlaAfojit latclPabam B 1/ B 711 80(1883), YusufKliant Sirdar Khan 
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decree establishing his right and entitling him to consequential relief cannot 
again sue for the same, but can only work out his right and obtain the relief 
by CTecuting the decree And sect 47, post, CTpressly prolnhits a separate 
suit for the purpose (1) No suit will he where the decree orders a certain amount 
to be paid for maintenance at certain intervals, as execution may be taken of 
such a decree for amounts accruing due under it subsequent to its date (2) 
A suit has also been held to he in the Civil Court on a decree obtained in the 
Court of the Agent for Sirdars against the defendant’s father, the decree, 
which was for payment of a sum of money by instalments, having become 
incapable of execution on the death of the defendant’s father, the defendant 
himself not being a sirdar (3) 

A suit has been held to he for the amount of an unsatisfied claim ad- 
judged by a decree which was destroyed during the Mutmj pending an 
appeal taken by the defendant, the cause of action to date from the lost 
decree (4) This was distinguished in a subsequent case in which the records 
were not destroyed before a decision on appeal, it being held that where the 
records of a case are destrojed, the plaintiff may prove his decree and get the 
execution of it, hut, on his inability to do so, he cannot bring a second suit 
for tho same subject matter (5) A suit, howcvei, should not be allowed, 
whether the record is destroyed bcfoie or after the decision of tho appeal (6) 
A suit does not he on a decree of which execution is barred by limitation (7) 
And where a plaintifi has obtained a decree, and has by his own neglect lost 
his right to execute it, ho will not bo permitted to revert to the position which ho 
held before tho institution of the suit and to bring a fresh suit (8) 

A dooreo or judgment must bo considered valid until roaorsed or supor- 
seded Thoreforo, a suit does not ho to recover back money recovered in 


7 M 83 (1883) [tliese two cages m 
LaUhraibai i JfadhavraT, 12 B 07 
(1837)] Ka'i on i Vcnl amina 14 M 390 
(1890) 

(1) \ cdaimratti t ValUtlii, 25 W 320 

( 1001 ) 

(2) Joutliajcc 1 Tlianakapudajcn, 4 M 
II C It 183(1809), ifo dccrceis not mcroJv 
doclaratorj n second suit «iU not lio c^rn 
though it 1 ^ «i) ^ftguo as to bo incapablo of 
execution ^onkan^•v t ^Nrtamma, J2 ai 
183 (1S88) , nnd ppo Aslitilo«>h Bmnerjee t 
I ukhimoni Dobja IOC 139(1891} 

(3) Sakli-iriiii Diksliit f Citush Sillii, 3 
B 193 (1879) 

(4) Banco Fmamum i Kurdial Singli, 
ISn, I’ "01 

(7) M nt r»nzur Ban o t iroas'^in \li 
KUn. isri B 37S 

(G) ‘'CO Banco Iinamum f HtirJ} a1 Singh 
' U B 27r (18GC) 

(7) lakimjka i Ban lunngajia, 0 B 7 
‘'vtilsf Ioinir9^\ B 3>9(lsrs), 


SanjeoVi^alit Banjiyah 4 31 H C B 451 
(1809) , even if tho decree bo for posaession 
ofland Gopi 3Ioh«n Das w TmeounGupta 
1 C 1/ R 254(1877), Nursinghdoas v Kum 
rooddeen, 20 33 B 412 (1873) , Eamjus t 
RamJfaram 2N 33’’ P Jf C R 383(1870), 
Colara nosacin t Alla Ruk]icc,3 N 3V P II 
G R 02 1 B (1871), and followed by 
doliTcrj of symbolical possesuon Na1 o 
Doorgaf Scctamoncc 23 33 R 407 (1875) 
But SCO Atlcnnono\ Dosaco t llurr^ Das 
7 C 74 (1881) and 3rahadco t Janii 
r B, 30 B 375, 14 I om L P 117 
(1012) 

(8) Aiirudit Singh i Slico Braaiil 4 A 181 
(1832) In 3Iulmmraad t Alannu Lai, 11 A 
JSO, tho Court thought that tins principle 
as regards mortgages was alTcclcd hy tho 
rransferof Broport^ Act but itliaslccnlicl t 
thatllusisnr tso 3 cilapuratti v 3alla1hn 2' 
31 atp 330(1001), but see also 3it,^ Bam e 
aialholAl 2IA atj tG(HOI) 



PAfT I 
Stc. 10 


Rurr*? IN orvrn\L 


95 


oTocntion of n clccrcc llmt »lccroc flubsjsl'i , (1) ixnd if more i‘» ^eco^c^cd 
tindor a decree tlnn is rcilU due, the excess rnn ho rcco\crcd Inch, bj the 
judgment debtor onl\ in execution proceedings nml not bj a separate suit (2) 
\Vhen liowcaor, the decree is rc\crsed or Rtipcrscdcil the amount recoacred 
under it nn\ he rcco\crod hick not onlj b) a sumninrj procc’s hut also bj a 
suit (3) And sect 47 of the Code being applicable only to a subsisting decree 
13 not a bar to such a suit (1) the operation of that section coming to an end 
ns soon as the decree is discharged hj payment (5) The interest of the 
money (G) and the mesne profits of the land (7) realized m execution and 
recovered hack can he recoaered for the period for which the person entitled 
was kept out of the inoncj or land 

10 No Court slnll frocced tilth the trial of an} suit m I 
sta ofsu» ''liicb the iinttcr in I'^suc is also directly 
and substantnll} in issue in a prexuously 
instituted suit bch\ccn the same parties, or bcta\ccn parties 
under \\hoiu thc} or an} of them claim litigating tinder the same 
title xihcrc such suit is pending in the same or an} other Court 
in British India haauig junsdiction to grant the relief claimed, 
or lu ana Court bc}oiKl thc limits of British India established 
or continued b} thc Goxemor General in Council and having 
like jurisdiction, or before Ths ilajcsty in Council 

Explanation — Thc pcndonc}r of a suit m a foreign Court 
does not preclude thc Courts in British India from trying a suit 
founded on the same causn of action 

“ Lis pendens " — “ The object of tbc rule contained m sect 12 {the 
present section) of the Code is to preaciit Courts of concurrent jurisdiction from 
simultaneously entertaining and adjudicating upon two parallel litigations in 
respect of thc same cause of action thc same subject matter and the same relief 
Thc policy of the law is to confine thc plaintiff to one litigation thus obviating 
the possibility of contradictor) verdicts by two or more Courts in respect of 
‘ the same relief ” (8) 

The same learned Judge added It is scarcely necessary to saj that the 
rule contained in sett 12 of the Code of Civil Procedure forms no part of the 


(1) Vlamot t Hampton "1 R 219 
Saudamini Dasi t Thakomani Rclji 3 
BLR App 114 (18G9) 

(2) Vlabomed Elaheo Duksli t Kally 
Mohan 5 C 6S9 (1879) Partab Singh i 
Beni Bam 2 A 01 (1878) F B 

(3) Shama Parshad i Hunti Parahad 10 
JIoo I A 203 (1865) Jogeah Chandcr v 
Kail Cham 3C 30(1877), aa to relief giren 
by Knew, eco Waghela t Shaik Slasladm 13 
B 330 (188S) 

(4) Barajana v Karayana 13 M 437 


(1889) Bam Ghiilam u D«arka Pai ’’ A 
170(1884) r B 

(5) Pashbehary v Bakbal Chum 1 C U 
N 708 (1897) 

(6) Ayjavayyar v SI astrim 9 M 506 
(1886) Jaairant Singh i Dip Singh 7 A 
432 (1885) 

(7) Slokoond Lai t Mahomed Sami 14 C 
484 (18S7) Kalianasunclram t Egnavedea 
•B-ara 11 M 2Cl (1887) 

(8) Balkishcn t KiahanLal 11 A 148 at 
p 165 (1888) fCT Mahmood J 
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rule of res judtcala tliougli the reason upon which it is based is m some respects 
similai in principle to the doctrine of res jtidtcata The distinction between 
the two rules however, is vast The rule in sect 12 (the present section) 
relates to matters suh jtidtce, whilst the rule in sect 13 (now sect 11) 
relates to matters which have passed into rent judicatam The one bars only a 
‘ suit ’ , the other bars both the trial of a * suit * and of an ‘ issue ’ subject to their 
respective conditions Those conditions arc not dll the same in sect 12 (the 
present section) as they are in sect 13 (now sect 11), and the wording of the 
two sections as to the distinction is so dear that it is not easy to confound 
the two rules Now, in sect 12 (the pri^cnt section), before the plea can 
operate as a bar, the second suit must not only raise the same issue as that 
in the former suit still pending, but it must be for ‘ the same relief ’ ”{1) As 
to this last now, vide post, “ Jiehef” It may be added that if a plamtifi were 
not confined to one litigation, but were allowed to conduct a number of 
parallel litigations at the same time, they would result in as many judgments 
which, if to the same effect, would be useless and a cause of unnecessary 
expense If, on the other hand they were to a different effect all would not 
admit of execution and it would not be possible to decide winch should be 
executed Moreover, contradictory judgments would tend to discredit the 
administration of justice The role, therefore should be such as to receive 
application only when the various incidents of the suits are so far identical 
that they may, and if rightly decided should lead to the same judgment (2) 
Though the conditions of the two rules relating to hs pendens and res uudicaio. 
are different, the expressions used in enumerating them are generally used in 
the same sense, and reference therefore noaj be made to the cases cited m 
the next section The rule of hs pendens not only affects a suit brought 
while another suit is pending, but also alienations of rights or interests in 
any property made during the pendency of a suit concerning that 
property (3) 

Stay — The words “ Except where a suit has been stayed under sect 20 ” 
ha>r been omitted Sect 20 of the last Code dealt with the power of the 

Court to stay proceedings , but, apart from tins tjie Court had a general juris 

diction to stay proceedings on the giound of inconvenience attending the 
trial of different suits m different Courts at the same time So the High 
Court hasstaj ed a suit instituted before it until after the decree in a suitprer jowsJj 
instituted at Calicut ohser\mg that the tuo suits to a -vcrj great extent 

covered the same ground and that it was impossible that thej should 

proceed together, as mnnj inconveniences might arise — amongst otlicrs 
diTirulties m connection witli the filing of documents and tal mg of accounts 
and the possibiht) of a conflict of decisions, adding that it was necc«sar) 
to follow the general rule tint the plaintiff who first brings liis suit rlnimmg 
an account m respect of anj jnrfieular fmmetions has a right to Jiave fhst 

(I) TilkMl.en r UioUn U1 II A 1 IS at (3) 5eo Hukin D nn 1 It ■< Jud fS’ wl 
\ I'i jxr Mvlimo I (Innuiirct w/uch n not «j(hin f? e n 

(.) ilukm ( J vnd C 1 ( 10 1 th** | n «oiit vrt rk m f ill^ tlinoi ssc 1 nN t 

I »t» n Triit 1 r “7 Transf r of I ro|* rtv Act 
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account taken in tlic Court in wlucli he has chosen to bring bis suit (1) Sect 20 
Ins nou been omitted 

“Proceed with the trial ” — ^TIus section in the last Code only provided 
that no suit shall be tried if the same issues were involved in a previously instituted 
suit in a competent Court Tlie present Code substitutes the words at 
the head of the paragraph to cvplam more clearly the action to be taken 
by the Court, which is in the nature of a staj of proceedings The section 
however is merely intended to secure general convemence It does not bar 
the xnsUtulion of a suit and therefore cannot be construed as dispensing with 
the institution of a suit within the proper time when the law exprcsslj requires 
such institution (2) 

“Suit* — In the undermentioned case (3) the Court without expressing 
a decided opinion on the point thought that a proceeding m execution being 
not a suit but onl} a proceeding in a suit it would be more correct to hold 
that a proceeding under sect 47 is not a suit within the meaning of this 
section 

“Matter in issue/’— The matter m issue m the subsequent suit must 
also bo directly and substantially m issue m the previously instituted suit 
The subject matter in respect of which the relief is claimed must be the aanio 
m the two suits the principle of b$ j>atdctis having no application if the 
subject matter of the subsequent suit is not m an> sense the subject matter 
of the previous suit (4) Where the question of title was the same but the 
issues were different relating to another plot of land and to another period of 
time the section was held to have no application (5) 

“Previously instituted (pending) suit Pnontj m time is the 
proper guide in determining which suit should bo allowed to proceed (C) and 
m accordance with the general principle that the Court which first acquires 
junsdiction should retain it tins rule is formulated The section Ba)s ‘ insti 
tilted’ , that is mere institution of a suit will gue pnontj without any pro 
ccedmgs having been taken thereunder A suit ceases to be h? pe«f/e?i* when it 
has been withdrawn and the rule has been held not to applj when the former 
suit has been withdrawn since the institution of the second suit (7) \ suit of 

(1) Mcckjeo » Kasowjeo 4 C I It 2s2 A lOS ol p 110 (1602) when tlo Court 

2S4 (18"a) an 1 as lo itay of fliiuHllancona aaid Tl ero is no doubt that if the sul ject 
executions see Fakurudd n t OfTcial matter of this suit had been any part of tl e 
Trustee 7C at p 84 (1691) subject inatter of thoforroers iit theil ictrino 

(2) Nemsgauda i laresbs 22 11 C40 C4 » of li» pen few would apph 

(ISa,) ‘'ct also llamalinga r Raghunatha (5) Hissossur '^ingb r Ounput 8C L I 
20 M 41s (1697) in w1 >rh the Court while lISflSM)) normNsinappar Cl idambarsn 
liolding that there w as no bar to mstitution 21 M IS 22 2C (1897) 
p( mtedout tl at tl e Bull if institute} would (6) Meckjee r Kasowjee 4C I* 2S2, 
not haro been for the same n liel Vlahailro 2*^ (18”9) in which cate loweter the snit 
r Cagsdliar ICC V\ N 6^" (I*il2) wiustaxed not on the ground of li# 

(9) \ rnkata Chan Irappa r \ enkataramm but general eonxmieDce 
22 M 2Sr (ISOs) ( 7 ) nukm Chand C. T C 109. eitine 

(4) \isrnllsh K! sn r Natir Ilepam, IS Rush r Fro** 49 Iowa 183 (Amer) 

H 
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course, comes to an end 'when a decree is passed in it It is not, however, 
material whether the suit is pending as an original suit or an appeal A pending 
appeal will bar the trial of a subsequent suit (1) The mere applying however 
for, or obtaining, leave to appeal to the Pri\y Council cannot of itself amount 
to the pending of an appeal till such appeal is actuallj filed, for it may happen 
that the parties who obtain such leave may never appeal at all against such 
decree or order (2) It has been held that the appeal is not “ to be deemed to 
relate to the entry of the judgment appealed from so as to defeat the plamtifi s 
action properly brought intermediate the judgment and appeal ” (3) In a 
recent case where there had been a decree for maintenance, followed two years 
later by a decree for the sale of the propertj charged by it, but three more } ears 
elapsed before the application for execution it was held that owing to this dcla} 
the doctrine of Us pendens did not apply lor the sale had not been during tlic 
active prosecution of a contentious suit or proceeding (4) 

“ Relief ’’—The last Code enacted that not merely must the matter in issue 
be the same, but the previous suit must claim the same relief Tlie cause of 
action IS essentially different from the relief claimed \Vlnlc tlic identity, or 
oven similant} of the relief claimed is not material for tlie rule of res judteafa 
tlio identity of the relief was liold essential to the application of the lulo of 
Us pendens So the section was held not to apply whore, though the issue 
may bo the same as that in the other suit the relief was not the same (C) And 
it lias been held not to apply to suits between pnncipols and agents for accounts (C) 
Wlicro the plaintiff in the first instance sued the defendant for cancellation of 
a jnitni lease and for mesne profits, and then brouglit a second suit against 
the defendant to lecover ariears of rent for the same penod it was held that 
sect 12 of the last Code did not apply, as it could not bo said that tlie formei 
suit was foi the same relief as that claimed in the second suit (7) So again 
suits for the same dues m respect of different 3 cars arc not for the same xolii f 
If a suit for a demand for one jear should bar the trial of a suit for tlie Baino 
demand for a subsequent 3 car +be prolongation ol the caiher litigation might 
result in baning the later suit by lapse of the limitation penod (‘^) If lliP 

(1) IiiRijftnans^iti Bhigaliutti , 7 ( (4) Blioja Mnlndiv Piril t (anj.tl'ii, 

\\ 720, 721 (1000), Bisscsaiir ^ing]j t Gun 37 B 021(1013) 

put Singli, 8 C L P 113 111 (ISSO) tho (5) Bimilmg'i 1 Rigliunittii 20 M 118, 
former stilts «rrc prniling in api>CAl l>ut no at p 420(1807), Balkislicn 1 KiBlian Ini 
ol jc^'tion MAS taken to t)io application of tho II A at p 155 (1888) In tlio last cases 
rule nn tluj ground And sco nc^t case however the enuSD of action was iliflorcnt 

(2) Namappa 1 Che hinbaram, 21 M 18 (6) Clnmlrn i, Pramatbo, 15 C N 030 

2^ (IS 17) (11)11) 

(1) Hukm Chand (PC 108 citing (7) Baja Ransj^it t Blmgabiilt^, 7 C 
Irrtcri Kincr9bur\ 77 \ Y Ifl (Ainer) N 720 722 (1000) &eo also Trojlokh^i 
where tie auth r nls-j points out that cases nath Boso t ^laclcod, 28 C 28, 34 (1000) 
whirh la>o (witli regard to the rule of ha Btlkishrnt KnlanlJiI 11 A 118 (1888) in 
jiffiUna as alTertmg almnati ns) JelJ an which also it Mas held that tlen mi* no 
app< \1 to Ik> ti eontinuation of Iho original i<I otit^ in tho rtlief 
silt d 1 not nj{h,AS thrlnsmuf that rule (8) Balkishen t Kishan I«al, II A 14®, 

IS «| ff rent fn in tin < nc under consi l^nv (ISsS) *to also there is, of eo(in«e rto 

I n Lar where tho matler roinjlahieil of fias 
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subsequent suit is howe\cr for a part of the relief claimed m tlic first suit 
its trial ivas held to be barred by that of the first suit (1) It will howc^c^ 
be observed that this section omits the words formcrl} appearing *'for tic 
same relief' This was stated to have been done because the Select Committee 
were of opinion that the application of the provision should depend not upon 
the mete prajer of the parties but upon the matter in issue Probablj m a 
large number of cases where the matter m issue is the same the relief deriving 
as a consequence therefrom will be or should be the same But however this 
may be the section apparcntlj substitutes as a test the ideutit} of the matter 
in issue irrespective of the relief sought upon the proof of the ficts alleged in 
such issue 

“ Same parties — ^Not onlj must the persons he the same but tl cy 
must be suing or sued in the same capacit} ^Mierc the same person sues in 
different capacities it is the same as if there were different persons (2) The 
section has been amended to show that the litigation must be under the same 
title 


“Jurisdiction — The Court must have had jurisdiction to grant relief 
m the prov lous suit So m the under mentioned case (3) the Court obscrv cd 
It IS clear that in tl is case tlic proceedings pending before tbe Revenue Officer 
were not for the same relief {that is for ejectment of the defendants and for 
mesne profits) as was souglit in tl e present suit nor bad tl e Revenue Ofiiccr 
jurisdiction to grant such relief 

Foreign Court — Referring to this eijlanation the Court observed (4) 
*' That It seems to follow as a necessarj consequence that the o'cistcnco 
of a decree in a foreign Court is no bar to tic evccution of a decree of a 
Court in British India even though the cau^e of action m both suits be tlio 
same 


11 No Couit slnll t!> un) suit or issue m vvlucli the nnttor [s 
R rfcnf directl} and substautnllj in i'?suc Ins been 
” dircctl) and subslantnll} in issue in a former 
suit between the ‘^ame parties or between parties under wliom 
the} oi an) of them cliiin hfigating under the same title in u 
Court competent to tr) such subsequent suit oi the suit in which 
such nsuc has been subseqiienth rallied, and has been heard 
and finall) decided In such Couit 

rxjyJanation I — The expression foaiier sml sjall ilciutte 

aruien 6 ncx- 11 e in«t tut on of tl c tithfr wit* I* pbj 4 Bro Ch CO Case r ‘‘taflorl 1 
B sjpssur S ngh » GunjutSngl St 1 \cs *‘r 544 

113 (3) Tiv)\!oVJ \-anath r Jlael'oJ 2S 

(1) N arulUl K1 r Nar r Br^an C S'* »t p 34 (1 <00) 
i' K 100 ai/;«ra CoTind r Jij lal 30 11 (4) r t)" ml Tniit/^' 7 t 

nodmi) Kr- 14 Bom L T a 1 ) Moftl- J 

(•) Nerr r West n 3 MV ' " r 
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a suit which has been decided -ptior to the suit in question, whethei 
or not it ms instituted jmor theieto 

Exflanahon II — For the purposes of this section, the com 
petence of a Oomt shall be deteimined irrespectiie of any provision 
as to a right of appeal from the decision of such Court. 

Explanation III — The matter above referred to must m the 
former suit have been alleged by one party and either denied or 
admitted, expressly or imphcdly, by the other 

Explanation IV — ^Any matter which might and ought to 
have been made ground of defence or attack in such former suit 
shall be deemed to have been a matter directly and siibstantralij 
in issue in such suit 

Explanation V — Anj lehef claimed in the plaint, which 
IS not expressly granted by the decree, shall, for the purposes of 
this section, he deemed to have been refused 

Explanation VI — Where persons litigate bona fide m respect 
of a public light oi of a private right claimed in common foi 
themselves and others, all peisons interested in such right shall, 
for the purposes of this section, be deemed to claim under the 
persons so litigating 

12 TI7icrc a plaintiff is precluded by rules f tom insMuiing 

a further suit in respect of any paihculat 
Bitr ic fiirthei suit action lie shall not he entitled to mstitiile 

a suit m lespecl of such cause of action in any Oomt to which 
this Code applies 

13 A foieign judgment shall be conclusive as to any mallei 
When lorcKjn jiidj thereby ditccllij adjudicated upon betueen the 

merit riot canc/ustee same paities Or between parties under whom 
they or any of them claim litigating under the same tilli, 
except — 

(n) loheie it has not been pionounced by a Court of competent 
jurisdiction , 

(6) where it Ins not been gireii on the iiicnts of the case , 

(c) itlieie it appeals on flic face of flic proceedings to be 

founded on an incorrect neu of intciinfioinl lau or 
a refusal to recognize the law of British India in cases 
til nhwh such law is apfhcaUc , 

(d) uhere the itroccrdings in ithich llu judrpnent nas obtained 

are opposed to n itiiral justice , 

(r) nhrrc it lias In on obtained lij fiaud , 
if) nlttre it sustains a claim founded on i liroadi of iiin 
I lu in force in Tfiifisli liidi i 
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14. The Court shall 'presume^ upon the production of anijls i 
Presumption as to document purporting to he a cohfied copy of (t^*® 
foreign judgments foreign fudgment, that such judgment uas pro- 
nounced h\j a Court of competent jurisdiction, unless the contrary 
appears on the record , but such presumption may be displaced 
b) proving want of jurisdiction 

Res judicata generally considered — ^These sections embodj tlic 
doctiine of res judicata, winch, though it has sometimes been treated m 
EngUsh law as a branch of the doctrine of estoppel, is yet essential!) distinct 
from it Estoppel, winch is dealt with by sect 115 of the Evidence Act, 
proceeds upon the equitable principle of altered situation, whilst the doctrine 
of res judicata proceeds on the principle that there should be a determination 
to litigation and that a defendant should not m respect of the same mattci 
be harassed by several suits Estoppel is a part of the law of evidence whilst 
res judicata belongs to the province of procedure strictly so called (1) Perhaps 
the shortest way to describe the difference between the two is to saj that 
whilst the plea of res judicata prohibits the Court from entering into an inquirj 
at all as to a mattei already adjudicated upon an estoppel prohibits a part) 
aftci the inquiry has already been entered upon from provung anj thing which 
would contradict his own previous declarations or acts to the prejudice of anothci 
part} who, rcljing upou those declarations or acts altered his position In 
other words rc5 judicata prohibits an inquir) in Iminc wlnUt an estoppel is 
onl} a piece of evidence (2) 

The English doctrine of res judicata was adopted in this country before 
the promulgation of the first Code of 1859 As the Judicial Committci. 
observed (3) upon the statement of the rule m the Duchess of Kingston’s case, 
there is nothing technical or peculiar to the law of England in the rule as so 
stated It was recognized by the civil law and was consistent with sect 2 
of the Code of 1859 Though, however consistent with it, sect 2 of that 
Code was not identical with and fell considerably short of it (4) It only pro 
vided for bar by judgment, and did not deal with the remaimng portion of 
the rule relating to the bar of the trial of an issue by judgment on that issue 
which has sometimes been called bar by verdict The gist of this latter rule 
,is that an actual decision on an} matter directly m issue in a suit is conclusive 
of that issue in every subsequent suit brought on an} cause and for an} 
purpose or object Notwithstanding this defect m the rule the Courts acting 


(1) Jlcs judicata precludes a man front 
avo\Mng the same thing in successive liti 
gvtions ululo estoppel prerenU Ins saving 
one thing at one time and the opposite at 
another CasaamsUr r Cumrabhoj, 30 B 
dll (1911) Bhaisjdntcr t Morarji, 30 B 
2bd(l91I). Baleshwar Bvgarti I Bhagitatli 
l)a«, 3o C. 701 (1"05), Bhagirathi IHs r 
Bdl '«h\tar Bsgarti -1 1 < t^ion) lorta c 
where no t&tojjKl wlim there Las t>«D a 


elistigo of law beforo the Inal de-erec, b - c 
Lakdmit Bibi Kujrant t Atal Uilur^ Aldar, 
40 C 031 (1913) 

(2) Sitantm i ^tmir Begum, b A 33d 
(Ib^r) per Mahmood J 

(3) In Khugowlio bingh r Husnin Bux, 
7 n I R C73 (1871) 

(4) Sro Hutm Chand, 1 e-8 Juel 7, where 
the bubjcct of the aUieo statement is moru 
fullj tn-ated- 
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on general principles, recognized the conclusu cness of judgments as to issues 
also, the principle of res ^iidicata^ whether specially enacted or not, being an 
essential part of the law of procedure in all countries (1) Other difficulties 
also arose witli reference to the meaning to he attached to the words ‘‘cause 
of action f in sect 2 of the Code of 1859 Tins section was therefore very con 
siderablj modified in the Code of 1877, res judicata being made apphcable to 
issues, and the identity of the cause of action being replaced bj that of matter 
in issue The effect of this was to pro\ide for an estoppel against defendants 
the words “ suit or issue ” being effectne to estop a defendant from defence as 
well as a plaintiff from attack (2) Another material alteration made vas the 
exjtress extension of the doctrine of resjudtea'a with certain limitations to foieign 
judgments, the limitations being enacted by sect 14 (3^ 

In the rule of res judicata, as enacted m 1877, only two alteration* were, 
jJiior to the present Code, made which were to a great extent of a lerbal 
character One of such alterations was to make that clear which had been 
preMously decided namel}, that the compctcncj of jun«diction in regard to 
the Court trying the former suit was as to the subsequent suit also The 
section Q\ en in its final form under the last Code was not complete or exhaustn c 
of the effect of res judicata , (4) which, as a principle, exists independentlv 
of the Statute enacting it (3) It did not, for instance, deal vith judgments 
in rem, nor with that of parties repicsented by, though not claiming 
under, the parties to the former suit (C) In fact, as obsened by Sir 'Wliitlo) 
Stokes the question of res judicata is a subject of which tlic importance in a 
country inhabited by a litigious population is only equalled by the difficult) 
of deabng with it clearl), concisely, and accurately in a legislative enact 
ment (7) The same remarks apply to the present Code (8) In the Bill as first 
drafted an attempt was made to elaborately and exbaustiNol) formulate the 
rule Tins arrangement Mas simplified by the Select Committee which con 
sidcrcd that draft The framers of the present draft considered that c\cn tins 
modified attempt to make a complete statement of the rule of res judicata Mas 


(1) Jamaitunni*‘9a t Lutfuiiissi 7 A CIO 
(18So) 

(2) Rung Far t Sidhi Mabomed G B 4S4 
(1832) 

(3) T tJe jwtl, p 143 

(4) Bam Lall i Chbabnath 12 A 678 
(1800), Fadaj-achit ^cthelHng'l 15 M 119 
(1891) 

(5) In Silaram t Amir Bp^,um S \ 331 
(ISSC) Mahmood J.eail Inmtcqntmj. 

thchn„tngoc)flluitP ttioii wi imnoti>.n rc 

th«*fnndnnintal|riiicijlc3ofl! fful fewli li 

tb-vt Ptctioii pne-* cjjrc«M n uni in.l rd 
tho cxiresa ^onl «f tho Mat it i itrulct 
tlir-w 1 rincij l<-a , an 1 » i Balkwl ni Jvm 
lathi 11 \ isa « 

W vang U B M (h''!) B.-l » rut ll »t 
p n « it 1 1 t h uj j t' 1 ' 1 *• 

,t It lOuIJ tlcLvirl trails a »•< • 1 » ul 


arould bo bound b^ the decision of a point in 
a first suit treated by tho Court in appeal ns 
irrelcaant for that case though not formally 
ect a-iJc 2\or does Oto eccfion cT|rcssI^ 
proaidc that a Court u hicli has no jurisdiction ' 
finally to d Cldc a question sliould follow a 
decision of a Court ’nhicli had cxcluoiao 
juris iietion to decide it But tho ruks laid 
down in tho Duch «s of Kingston a cas , and 
d dm ] I » the 1/nj Council to ho ftjxh 
cal le, liK t such a ease 

(0) VIiiudlLoa i \ ill <bIo;, C B 715 
(I8‘»i) *' c ! owtM r, ns 1 ) doimatic judg 
II I iitw I I ron (1 1 1 ( f f } n ] a idrnec Act 
<7) «* \i 1» In hail Ci l-p 7 3 
(S) I an an urtl 1 i n lar_j of SUfy / r 
li III .1 M I J ira(| HI) PC T Mill 
(tl « » li n <{ -a I t ( i r ill! I I 3 of 
ot ii-llv jul„i cit) 



woM*> "<lirr<'h Ati J Tip lltl) roiii4nr«l tip Mlowjr^ 

PXJ l&iintKiri ‘ 11 Iflf Ofp «n »»M/r ori nr / rfrri fni in lu j 

nut nr 4 tf f ia\i\c. n • f <-ne\ <f mff %tiut$ t« vo'rrinl In ift rf Or »iiif 

fiv} mfh iftve f^atl I** rf/rrprf fo tnir Urn rfirrrtfv nr / ml •r<)rfi»//i/ mi iMi/r mi 
rvh lUii Till' / r; f<ir<7*triM it vh' niFCP'tnl i>)icmi]iI 1>p aillci! ti» niak« it 
dear tlia! »1 rrp in n form* r pi'p ►Ptrrnl li»\c 1 prn uuulvctl llir linthn^ 

on parli of «liirh ji imlrjK'iuli ntl% Piiflinriil to <lisjK>«p ( f tl r ra«i culi of f li 
findint:' m rfi ju4\eatn It ml'»{»tp«l the iIpcmiou of the ('nlrutta Jlvh Court 
HI I’nr) ^lo)^ull t \tnl » •» ('hutij Unmhn uni>a (.») It l,vi hi)\\c\«r 

been omilled 

TliP bar It ftb'iiliM* nil i»artica, tin teat of res jiifieuM biiiij; 

inutualitj (1) Wli<r« it ixntn the urit.innl muse of nitinii \^ Roin , nnd tnn 
Qnl> be restored l») nd of tU« rca judicuto (1) Th' refon. in MtcU case 

a decree holder must obtain satisfaction of hlH dicreo bj rxti utioii and not bj 
another mut, which cniniot bo brought titlicr on the original muse of action, 
or, Baa c in spcci il cases on the decrii, m nhieh that cause has become inergod 
Ihc object of the Lcgislaluro has been to preaent continued litigation on the 

(I) hco Cursandas Kitha t I^tlLAsahUt (1850), (inanamluio t I'Anatlil, IS M 477 
loll &71(180'), I^IU bh o Churn I Itam (18J3), J&maitiinciLvsa t Lutfuiuil<da, 7 A 
tianlar IIjIm). C 8 (IbJl) 010(1885) 

(-) 21 C 000 (1807) ( 1 ) I<ock}cr i Icrrjnian, L It - \pl> 

(•I) burrcndcnutli t Itrujonalb, IJ C ilSO Cis 5J8 
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same grounds, and this ^^ouId obviously be defeated by allowing a decree 
holder to abstain from putting his decree in force, and proceed again on tlic 
same cause as before (1) A plea of res judicata must be based on the grounds 
of the decision actually stated in the judgment (2) If a judgment be improperly 
obtained, so that it never ought to have been signed, when set aside it ought to 
be treated as never having existed So judgment obtained against a dead man 
cannot operate as res judicata m a subsequent suit (3) 

“ Court.” — ^The term, in so far as it is used m connection with the subsc 
quent suit, means a Couit governed by the Code From the pro\ isions of sect 14 
it IS shown that the operation of the section is not confined to decrees passed 
by British Indian Courts (4) The word “ Court,” therefore as used m connection 
with the previous suit, includes a foreign Couit, and the Couit of competent 
jurisdiction, which is referred to in the first paragraph, includes a foreign com* 
petent Court,(5) the recognition of a foreign judgment as res judicata being a 
poition of the positive law of British India (6) Upon an issue whether the 
defendant in possession of a taluqa had lost title by inheritance thereto by reason 
of having been vahdly adopted out of Jus own family held that an awaid to that 
effect of a committee of taluqdars was not a decision by a “ Court ” within tlie 
meaning of this section (7) 

“ Try.” — This word, winch means the formal method of examining and 
adjudicating on a matter in dispute, shows that the rule in question has 
nothing to do with the adinissibibty of a judgment in cMdcnce and iihich 
judgment may be admissible under sects 10-44 of the Evidence Act, even 
where it does not fulfil the requirements of tins section (8) There is a conflict 
as to ishothcr the doctrine of res judicata applies only to a trial b> a Court of 
original jurisdiction, or also to a disposal by on appellate Court The Calcutta 
High Court has, in the under mentioned case, (9) held in effect that a trial by 
an original Court only is contemplated and that the section has no application 
to the disposal of an appeal, and that when there is no res judicata at the time 
of the trial of the original suit the appellate Court is bound to decide the appeal 
on the merits The contrary view, however, is taken by the Allahabad (10) 
and Sradrasfll) High Courts, which have held that the rule contained 

(1) Gan Savant t Narajan Dliond, 7 B (8) Sco llukm Cband, Cn P Code, 111 

4G9 (1883) and 6 cq Bern Madlio i Indar Sahai, 32 A 

(2) Jalasutrain t Bommadovara, 2D M 42 07(1909) 

(1905) (9) Abdul Majid i Jew Naram Mililo, 

(3) Ilaji Ivoor 'Mabomed t ^Incltod, 0 16 C 233 (18SS) But Bee Chandri i 

B<im li B 274 (1007) Pramatbo, 15 C \\ N 930 (1911) 

(4) Prithf^ingji t Umedsingji, OBI B (10) Bilkuhcn i Kisban Lai, II A 

OS 102 (11K)1) 118 (1888), Clnjju t Shew Sahai, 10 A 

(5) Balulliat t ^ar]mr^lat, 13 B 221 123 (1887) In the limt cn»‘t‘ a dccuion of 

(IgSS) Ih® Il«Kb Court m a BUit for rrnt for 1292 1 

(f) pp 142 144 w«« heff to I c rrf ji/Jff f/'T in (i Bocon I appral 

(7) liar ^hinkar I’artab hjn„b i LJ | n^cntwl j nor to that dovi-'i ti in a tuiit fi r 

I agbiiraj III \ 12 '» (1J*07) , 29 r.ntf,rl293 r 

*»I • , lit W N Ml *1 Ikjiti J It 757, 17 (II) tiuniMj iiiiTi all i \ ink it iknilmam », 

M. L. J 351 , 4 A UJ 4 17 , 1. 1 L J 13 21 M J5o (llKU) 
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m this section is not limited to the Couits o{ first instance but applies equally 
to the procedure of the first and second appellate Courts bj reason of sects 107 
(formcrlj sect D82) and 103 (formerly sect 687) rcspcctnelj, and, indeed, c^cii 
to miscellaneous proceedings b} reason of sect 139 (formcrlj sect 617) J and 
that the doctrine, so far as it relates to prohibiting the retrial of an issue, must 
refer, not to the date of the commencement of the litigation, but to the time when 
the Judge is called upon to decide the issue The Panjab Chief Court appear 
to ha^ c taken the same ^ lew (1) Similarly when there were cross appeals in a 
suit a decision in one appeal uas held to be resjvdxcata in the other, though as 
the suit was the same, tins section could not apply (2) The correct view is 
that the date, not of institution but of decision, determines tlic appbcation of the 
principle of res judxcala. See Explanation I 

Suit — It uould hardly be necessary to say, unless the contiary had been 
lUdintaincd, that criminal proceedings arc not a Bmt,(3) and therefore no finding 
of a Criminal Court can be res judxcata in a civil suit, both the parties to and 
character of the two proceedings being entirely dificrent Similarly it has 
often been held that the proceedings in the Criminal Court aie not in general 
CMdcncc m the CimI Court and that a Ci\il Court is not bound to adopt the 
Mcw taken by the Criminal Court as to the oral or documentary evidence (4) 
The term “suit" has not been defined (5) At the same time it has been said 
that sect 647 (no^ sect. 141) shows that the law does not necessarily consider 
over) proceeding in which there arc parties, evidence, argument, and decision, 
to be a suit, there being proceedings other than suits and appeals (0) Proceed- 
mgs therefore under the insohency sections of the Panjab Laws Act ha\e been 
held not to be a suit (7) Noe arc proceedings under the Land Acquisition Act, 
the object and nature of which differ considerably from an ordinarily civil suit, 
a suit (8) Nor is an appbcation to amend clerical or aiithmctical or accidental 

(1) Nur Sluliamiiiad t Jauinutl830) P R Cliand CPC 123 

No 138 Cited in Hulkin Chand, Res Jud (6) See notes to s 2, ante 
p 20 fC) In the zoattoj' of duraagi Jlul./lf»B4), 

(2) Ram Lai i Chhab Nath, 12 A 078 PR No 445 

(1890) (7) Ib Sco re Victoria (180-1) 2Q B 

(3) Ram Lai v Tula Ram, 4 A 97 (188J) 387 

Gholam Husen r Mahom-d Nban (1877), (8) Nobodcop Chunder t Brojendra Lai 

P R No 56 In the first case cited, the Ray 7C 406(1881) , Mahadevii Ncelamani, 
lower appellate Court held that as the 20 BI 269 (1896) Tho decision in Ram 
Criminal Court had decided that tho delcn> Chunder Smgh i Madho Human, 12 C 481 
dant had abducted the plamtifl s daughter. (18S5 ),m not against this mcw, as in that case 
the question whether ho had or had not done the former suit was not a procc'^ding on a 
so was res judicata a judgment which was reference under any section of tho Act, but a 
reversed on appeal to the High Court See «uit instituted by the plaintiff independently 
also Doorga Das t Doorga Chum, C VV R , of the Act No appeal lies to the Pnvy 
Cir Ref, 26 and Kesbab v Maniruddin, Council from a High Court decision on appeal 
13 C VV N 501 (1908), in which it was under this Act, for such a decision is an 
licid that an acquittal is no bar to a civil ultimate arbitration Special Officer Sal 
suit aette Building Sites r Dossabliai Bezonji, 

(4) See casco iittd m O Kiiicalj s Cnil 37 B 50 (1912) 

PruciJurc (.ode, notes to s 13, and HuLm 
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errors in a decree, a 8uit,(l) nor is an application for review (2) Miscellaneous 
oivil proceedings will be a suit wben they are treated as a suit bj tbe Legisla 
tore (3) In a proceeding upon an application for probate, tlie onij question 
to be detcrminod is whether the \vill is true or not It is not the province of 
the Court to determine auy question of title with reference to the property 
covered by the will (4) In the last mentioned case the Court further obsened 
“ And it IS noteworthy that a proceeding under tbe Probate and Administration 
Act is not a suit properly go called, Taut takes the form of a suit according to the 
piOYisions of the Civil Procedure Code (see sect 83) That being so, we do not 
see bow tbe judgment of tlio Allahabad High Court could be regarded as con 
eluding the plaintiff as to the title to the estate cither under sect 13 of the 
Civil Procedure Code or under the general principles of res judicata ” But in 
a recent Pull Bench decision of the Bombay High Court where m a contentious 
proceeding for Probate a wiB had been held not proved and Probato refused, and 
the widow then brought a salt for recovery of tbe property of the deceased from 
the defendants who held it as executors under that will, it was held that since 
contentious proceedings for Probate must take tbo form (as ncarl^j as possible) 
of a suit they constitute a suit nithin the meaning of this section and therefore 
the Probato judgment operated as res judicata (D) In considering upon the 
question of competency whether the word " suit ’ should be construed as in- 
cluding an appeal, it is held that the powers of t)ic Court in which the suit 'nas 
instituted must be looked and not those of tbe Court by which the suit ■was 
decided on appeal (G) The draft Bill made the section apphcable to a suit “ or 
other proceeding , ” but this suggestion has not been adopted As to this, the 
Special Committee m their report say, ** The Committee recognized that a 
proceeding does not come withm the language of that section but the> tjnnk 
It better not to deal with this point m express terms for the ro-ison 
that the applicability of the doctrine of res judicata to certain piocecdmgs is 
not open to doubt , and they foresee that any express reference to proceedings 
in a ci^&talUsed deffmtien migUt only lead to difficulties (ti B 11 I A 37 , 

I L R 20 C 707) ” 

As regards the question of the identity of the suit it 1ms been held tliat 
uhere separate causes of action were joined in one suit, the suit as regards each 


(1) Langat 610^11 t Janki Kocr, 39 C 
205 (I9II), Langit i Jniiaki, 14 C 1/ J 
4SI (1011) 

(2) Sriih Clmndra Pal CliowJO * Triguna 

Pnsul Pal Cliowclfi. 40 C Ctl (1913) t 
following («uUb Koiri Haljadur, 

10 C L 1 120(1900} 

(3) Ilanaliai t Ifahirai SiOeh, 2 A 201 

(1S7 *) ‘'j'H 1 Imam t Ilnrati t-hundcr, 14 

nil: 103(1875), Smith t Sixnliij of 
''fat. at H0(1^7M AclaMiwit I>uri.i 
t hum J' I 11*. (1808) 

(I) \ruij 'Inai I)i»i t M I u Int \»tli 
ttaliUr J’l • Kss Mj(| 3»J) Aa I » tho 

*'u . II II « till att f(.t MAntlianm t 


Kahdos, 19 11 821 (18P4), and sco as to 
Prol«4to prorccdings, Ivumitulain t Nuzbut 
ud Poula 33 C 110, 127 (1905), nncl see 
Lalit V Itadhararaan, 13 C L J 517, 
532(1911), 15 0 W N 1021 (listingtiidiln? 
Pamnandan t Shcoparsan, 11 0 L J 023 
( 1910 ) 

(5) Kal)a»clnnd TaI hand t Sital/I. 
11 109 V 15 (1913) Cf Itamanl IlrU 
I Kumud Bnndhii 14 C V ^ 'l>l(l')10) 
«Iud„nitiita rtfu^in„ Irolato ore na much 
Jiidj.in««M i« rem oh tlmso ^.ranting U 
(C) 'UIiM w t Stintanj,|i, iU II 

(I HJI) 
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cause of action \\ as a separate suit Sso i( a suit for tlio rcco\ crj of one bond has 
been dismissed, on the ground that the bond was not repaid, the decision would 
be res judicata so far as the claim for that bond is concerned in a subsequent 
suit brought for the rccoa cry of that and other bonds on the ground of the same 
repayment (1) 

As regards appeals, tide ante, p 35, note to sect 2, suh loc , " Decree ” 

It was sometimes held, before 1892, and was enacted in that year by an 
addition to sect G17 {now sect 141), that execution proceedings arc not miscel- 
laneous proceedings hut proceedings in smts But though the word “suit” 
includes all proceedings in execution of the decree passed in the suit, the section 
docs not appl} where the proceedings, both earlier and subsequent, arc m the 
same suit Por the section requires that the matter should have been m issue 
m another separate suit, and each separate application for execution of a decree 
in a suit 13 not a separate suit (2) But though m such a case this section will 
not apply, a prior decision m the same suit may ha\e binding force, depending 
not upon this section but upon general principles of law, otherwise there would 
be no end to litigation So in the last mentioned case, which was reversed on 
appeal to the Privy Council, the latter held that though the matter decided 
was not decided in a former suit but m a proceeding, of which the application 
in which the orders rc\ersed by the High Court were made was merely a con- 
tinuation, yet it was as binding upon the parties and those claiming under 
them as an interlocutory judgment in a suit is binding upon the parties m every 
proceeding in that suit, or as a final judgment m a suit is binding upon them in 
carrying the judgment into execution It could not, in short, bo held that 
because the prior order was made in the same suit, what it decided remained 
open to contest afterwards between the parties, although if it had been made in 
another suit It would ha^c been final under the former sect 13(3) As a fact, 
the bat in such eases is due to the principle which has been designated the 
"judgment of the case," (4) the principle which is distinct from res judxcata but 
which m the absence of an} specific name has sometimes been spoken of as 
res judicata as falling within the literal signification of that expression, under 
which a decision m a prior stage of the same civil suit or proceeding operates 
as a bar t^a fresh decision on the same point in the subsequent stages of the 
same suit or proceeding (5) Thus it has been held that though an application 


(1) Sheora] i Kaslunatb, ? A 252 (1884) 

(2) Hup Kuan t Eamkirpal Skuknl, 3 A 
141, 142, 143, F B (1880) 

(3) S C in appeal, G A 2G3 (1883) See 
Mungal Pershad Diclut i Gnja Kant Lahin, 
b C 61 (1831) In Behan Lai t Majid Ah 
(1897) A N 29, the Court observed that 
“ 8 13 of the Code, of course m terms, does 
not apply to a case of this Lind, but as has 
been pomted out by their Lordships of tho 
Pni’j Council in the case of Ram Kirpal t 
Kupkuari the principle of rfj judicata applies 
to I re% ent p-irties raisin" a second time in tho 
same suit, or in the same elocution prueced 


inga an issue which m that suit or m tho 
execution proccedm"s m the suit, had been 
prcTioualy determined As however, is 
pointed out, post, tho principle la rcallj a 
different one from resjudicala, though some 
tunes spoken of by that name See Oulab 
Koert Badshah Bahadur, 13 C W 1197 
(1909) 

(4) Ilukm Cband. C P C 110 

(5) Sec Ram Isarain r Parmeswar Jiarain, 
25 C 39 (1897) [decision refusing an applica 
tion to file an appeal , application to another 
Division Bench barred] , fceerctary of Stater 
\ydia Pillai. 17 M 193 (1893) [remand. 
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for amendment of a decree (under sect 152) is not a suit within the meaning of 
tlicse sections, yet (when it has been disposed of) a subsequent application will 
be barred upon general principles of Law (1) Hes judtcata, on the other hand, 
applies to cases in which the decision was made or the point decided arose, in 
another suit or in proceedings taken in execution of a decree in another suit 
Where there is a trial of a suit, and a point has been decided in an execution 
proceeding in a former suit, or vice versa, then the rule olresjudicata may apply (2) 
It IS, howe\er, to be noted, that it has been said (3) that it is only certain descrip 
tions of orders passed in the course of the execution of a decree that have operation 
by way of res judicata, and not e\ery order passed in execution There will in 
some cases not be res judicata, as all its conditions may not have been fulfilled (4) 
Res judicata will not apply when the decree, with regard to which a question 
aiises, IS really different from that with reference to which it had arisen before, 


^ppc'^l aftorj , Ballabh Shmker v Naram 
faingh, J A 173 (18S0J fordcr by appellate 
Couit on application for execution] In this 
country tho prwciplo has been most nsually 
acted upon in execution proceedings, tide ante, 
and SCO Bant Ram t NanhuMal, HI A ISl 
(16S4), BandeyKarimv Romesh Chunder, 0 
L bH (1883) , rutteh Naram v Chaodrabali, 
JO C 1551 (1892), Budant Ramcbandra, 11 
B 539 (1887), Chathappan v Ryder, 15 Jf 
103 (1801), \enlkatAnaiTisimhah t Papain 
Du!i, 10 SI 51(1805), Shcr bingh t Doya 
Bam, IJ A 5C4 (1801), Basudev Naram 
Singh t feeelojy Smgli, 14 C 010 (1887), 
jlafizuddm v Abdul Axn, 20 C 755 (1803) , 
Ivjshau Sabai i Altdad Khan, 14 A 04 
(1891), Jogendro Bliuttacharja 1 Ilininj t 
Kumar 2 C K T 499 (1004) , Nabi 31uliam 
mad t J«ata, 27 A 148 (1901); Ilukm 
Cband, C I’ 0 117-119, and poet, p 149; 
(.■ulab Kocr t Badshah Bahadur, 13 
C M N 1107(1909) 

(I) I.angat i Jauati 14 C L J 481 

(1911) 

(J) Jn^Ianjunatht Vcnkatcsb.OB 51, M), 

( I (18S1), the Court considtnd that the A 
It C in llu] kuiri t Bamkirpal ) A 141 
(ISV)) Itad put too ii-tmin u ^onitnictiou 
on the word ‘suit’ m txcliuiinf, execution 
jifvcc diri,n In Pinkar Ballal i Hari 
Shirdhar, 14 1$ 20<I. 209 (IS^n) Volt, J, 
e-vil ’Mform^ir th« iri'mua |roc»ct|inK 
wan not an jn<l''j>^ndcnt auit, but a j rocinl 
111 • in t ircutu n , ntid olthough a dixtuon in 
HI h » I riK-««'>!ir ^ » bin hng m Mil««iu<iit 
[ MX rr,liii~s III th" • line » lit. It H ft main r 
. f tl u! I wl >-11 '■r I box ’ 1 1 Uinix m ind 
j-nl'^nt ri f baiiud Jut,. I ,w 


over, stated that it was under tho circuin* 
stances not necessary to examine that 
question Jarclmc, J , appears to have held 
that an order in execution proceedings in 
one suit could not bo res judicata in another 
suit, though tho decision in tho case turned 
upon another point There can, bowovor, 
it IS submitted, be no room for contention 
after tho amendment of s C47 m 1802, with 
respect to execution proceedings, and that 
there will bo res judicata provided the. con 
ditions of that rule have been ful/iUed, nluch 
may often bo not the case having regard 
to the nature of tho order passed in execution 
proceedings in tho former suit See cisea in 
following notes 

(3) Gourmani I Jiigut Ciiandra Auclhikari, 
17 C 57, C3 (1839) 

(4) So in Abcdooiiissa i Amceroonissa, 1 
I A CG (1876), the Court m tho prior suit 
wos held incomjictent to trj tho paiticular 
issuo, in DinLar t Han, 14 B 206 (1889), 
tho subject matter was held not to be the 
Bimt and that tho conclusivcncss given to 
8 2SJ of tho last Lode exists only as regards 
tho particular property in dispute &o also 
tho decisions in Gourmani i Jagut Chandra, 
I7C 6“(I8S9), RamLale Naram 12A 53J 
(lb90). Sbtik. Buclnn i Ram I handm, 11 
B 537(1887) turned on tliL point decided not 
liftxing b<,cn adjudicated upon in tho former 
execution prumding^, the objtttnn in tho 
Calcutta ciHt Imxiiig b<«n rawtd b^ th< 
judgmint dll tor not in hin ihiraclcrns such 
unlirllii dfcru but in a difTcrent tliamitir 

tshfig , (.xuri I* ( , JJ A 2« I. 
271 (UM) AnI «<• /*»/ 
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tlir tnallor in in tlir mil 1»<» (lljT^rrnt So n drrrfo dircrOnp 

p''no(licil p'vym»’nt^ Ins for its piirpo-r drimcd to Ik* n pcpirafc 

d^r-c*' in regard to nch o( stirh p'i}m'*nts (I) And a decree confirmed 
in appeal lias nl*o licon dermod to lx* different Irnm ovlnt it wns before 
llie confirmation, and a dismissal of an application for tlie execution of tlie 
onpinal decree Ins been held to Ik* no bar to an application for execution of the 
appellate decree (2) 

Issue ” — The principle of rf« jt/dic/i/a applies both to the trial of suits and 
the trial of issues A amt ends m a ilismissal or a decree m whole or in part 
An issue ends in a finding, and the rule contained in the section enacts that 
not onlv IS a auit which has once lieon tried and detcrnimed not again main- 
tainable, hut an issue which has once been direct!) and suhstantinll) raided 
and decided cannot be litigated a second tune the principle upon which the 
rule is based apphing cquall) to issues ns toauits (*1) 

The first clause of the section is not well eonstriieted It would he clearer 
if it ran, " Ko Court ahnll trj an) issue which, or ana suit in which, the matter 
directly and suhstantnlly in issue has been, ’ etc (1) The trial of a subso- 
quent suit anil he barred onl) if the matter is directly and siihstantiall) 
in issue in it (iidc onfe, first paragraph) An issue is said to arise “when a 
proposition of law or fact, whicli a plaintiff must allege in order to show o nght 
to 8ue, IS aflirmed ha the one part) and denied ha the otlicr And see TJxpIana 
tionsIII and IV CO 

There is nothing iii the Code to restrict the npjdication of the rule of res 
judicnfn to issues of fact as distinct from issues of la\x In the original draft 
Bill It acas proposed to aflirm the Mcar that a pure finding of law might operate 
as res judieala, hut to limit the operation of the principle to adjudications on 
the merits, with n aicw to excluding, for instance, dismissals on a pro 
hminary question of jurisdiction Apparently it was considered that tins was 
a matter which should be left to the Courts to determine It lias been said that 
a point of law can neacr he res judica'a (C) But it is submitted that the rule 
thus broadly stated is not sound It is diflicult, howeacr, to reconcile the 
decisions on the point 

The principle of res jwUcala does not depend for its ajijdication upon tin 
question aahethcr the decision which is to 1 h* used as a bar was a right decision 
or a avTong decision in law or in facts and it is immaterial whether the decree 
set up as a bar was rightly onvronglj passed in laa\ or in 1 ut (7) It is oh\ ions 
that if this were not so there would be no finalita for in all cases the 

(1) Kuppu Ammal t Saminatha Aj-jar 18 7, 14, and ante 

M 482 (1894) (4) Ilukm Cl ami C P ( 112 

(2) Sathal Chand v Velchand, 18 B 203 (5) O \IV rr 1 2 post 

(1893) , XluhammadSulaunan t Muhammad (C) Chamanlal i Bapuhhai 22 B fiRO 

Yar Khan 11 A 207 (1888) See Ilarkant (1807) 

Sen 1 Biraj Mohan Roy 23 C 876 (18%) , (7) Behan Lai t Majid All, 24 A 138 

Nanchand V Vithu, 19 B 258(1894) (1901), Sham Lai t Ghasita, 23 A 459,400 

(3) Jamaitunnusa t Lutfunnisw, 7 A C16 (1901). Phondo t Jangi Nath, 15 A 327 

(1835), Tirhhuwan 1 Rameshar, 28A 727, (1893) , sec Nathu Ram t Kalyan Da^ 1 A. 

74ft(190r) See Ilukm ( hand ResJudieata. L J 217(1904) 
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pxGMOus docision might be challenged for error The force of res jiidicala 
‘ittaclimg to a decision by a Court on an issue of law will not be affected, even 
if the decision is subsequently disapproved by a Full Bench of the High Court 
to which that Court is subordinate (1) Where the question is one not purely 
of law, but of mixed law and fact, there will be res judicata In such case the 
law has been applied to a paiticular state of facts, and if these facts come again 
m issue in another suit, the judgment on these facts, whether it rightly or ivrongly 
applies the law, is res judicata (2) So where in a previous suit a particular 
stipulation, contained in a particular habuliat, had been held to he valid as 
between the parties, it was held not open to the Court subsequently to try the 
issue, whether that particular stipulation was valid or not, the question being a 
mixed question of law and fact and whether the previous decision was or was not 
erroneous (3) It lias been recently held that though where the question is one of 
inw the judgment is res judtcala where the parties seeh to litigate again on the 
same cause of action, yet where the dispute relates to matters which had formed 
a subsidiary consideration m the former suit, though the causes of action in the 
suits may be different, the application of this principle is limited to matters 
distinctly put m issue and determined in the former suit and to questions of 
fact or mixed questions of fact and law (4) The Madras High Court has held that 
a Court IS precluded from inquny into the soundness of the law of the previous 
decision m respect of the precise subject matter or immediate purpose of that 
suit , but that provided the decision in the latter suit does not in any way 
question the correctness of the former decree oi m any way affect its operation, 
an erroneous decision on a question of law in a prc\ ions suit is no bar (0) The 
operation of a decree as res judicata, so far at an} rate os tlie subject matter 
of a direct adjudication contained in the decree is concerned, can m no waj 
be affected, in the absence of fraud or collusion, by the fact that the suit was 
I he result of a mistake of law, or that the deerco proceeded on such mistake 
Ihc remedj, if an), in such a case can only be by way of ro\iev-, and not by 
s» paratc suit for relief on the ground of mistake (C) 

As Tcgards a question of pure law, it has been said that auomalouR 


(1) rniin Kocr « Amlh Koer IOC I0S7 

(18^) [lint iij Alimunnc^sa I Shama Cliamn 
lIa\,32C s c,9C AS H 4fr», 

Chclti t ClmUmbamn rijclli 21 
M 18. 2o (1807) 

(2) r-n CImm filioxo t Kuniuil Alohnn 
DitLi U S\ NMS7(1S0-) rii< Iienl m Ip 
i1 fH II )t onrroetK nirrsont tlio dicHmn.in 
wl i li no judgment Mpnen ns to nhnt nouH 
1 n in tho < 1 nn i«uo of puro 1 iw 

P rod nn 1 lli-din i I’nia t iniilii 
28 ( *118 322 123 (lOOO) 

(3) Hhulmii I n\-o r Hfi-\lu 8 m liri 28 C 
318(1000) 

(4) llnlj Nnlh r lulmanunl 10 ( SS J? 
rjl (ini2) Afclore r Knmin! 11 (’ I I 
4ri (P'Oa). Turns i I H < I- 1 
H'MMIO) 


(5) ■'Inngnhtliimmnl i Nnrajanswami 30 
A1 401 (1007} Copii i *^^ml Rojar, 28 AT 
017(190-.). YonUii AKhnliTign, 11 M 392. 
J07, 300 (1888) following rarthns-iratlii 
Awangari Climna Knahna, C Af 301(1882) 
litter case dist in CJ athippan t r^dej, Hi 
403(1801) as it was flip same decree wliicli 
was under PTPCution though property 
nltacheiV was diflerent, and alio in Ko\ 
sanna » Jloos^, 29 Af 225 (lOOl) In 
Ablnitt Ifamling 3Ilom I. It 4'’0(1901), 
n p , 2(i 11 23 (1001), I niton, J , ref rred <o 
the i> -cond ca« withAppro\aJ I iit tlie jiidg 
ment of Chaiidararkar, T , procceilcd ( ii the 
prowml that the p* ml in wue 1 a 1 nut Ik in 
imiuusl^ deei 1 d 

(O KaT< n Animal » 8-,.tr, Rarni r, 2'lM 
101. IO'i(l002) 
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results miglit arise if an erroneous decision on n pure question of law in a j)re\ lous 
suit 13 held to operate ns res jtidteafa in a subsequent suit relating to 
a different subject matter, for an erroneous decision might have the effect of 
altering the law applicable as between the parties Though the language of 
this section may perhaps maVe it apply to such a case, it is \ cry doubtful whether 
it was intended to have such application (1) It has been submitted that the 
facts decided in the first suit cannot be ^puted, and for the purpose of the 
conclusueness of those facts, but no further, the law applied must be accepted 
Thus if a decree in a suit to declare a mortgage invalid proceed upon the 
constitutionality of a statute the parties afterwards cannot deny the aahdity 
of the statute in question, when the mortgagee attempts to foreclose It 
could hardly be true that they could not raise the question again in a suit upon 
a different subject matter (2) A previous construction of law between the 
parties it has been held (3) ought not to be followed after tint law has been 
replaced by another So a decision upon a point of limitation gia en when either 
Act XIV of 1859 or Act IX of 1871 was in force, and which was subsequently 
held to be erroneous, was also held not to be res judicata in a suit which was 
brought when the present Limitation Act was in force (4) In a recent case 
in the Calcutta High Court where after the preliminary decree m a mortgage 
and before the final decree the Cbota Nagpur Tenancy Act was extended to the 
district in which the property was situate it was held tliat the sale was forhiddcn 
liy that Act and the judgment debtor was not estopped from bringing this to tlie 
notice of the Court (5) 

The matter directly and substantially in issue in the second suit 
or issue must be the same matter which was directly and sub 
stantially in issue in a former suit — The former judgment is conclusive 
onlj upon the same matter (G) Whore causes of action arc different the piinciple 

(1) Rai Churn Ghoso t Km mil Mohan Ifunlrr t Stewart J Do 0 1 t, T jfS 
Diitta, 1 C W N 087,000(1897) per Baner Oregoty t Molcsworth 1 Atkj-na C2C 
jec, J and soo romarLa of same IcamcU Srimiit Raja Jlootoo tijaja » Katama 
Tiidgc in Biahnu Prjja t Rhalu Sundari 2s Aatrhiar 11 I A 00, 10 U R , 1* C 
(’ 318 322 323 (1000) , biitseo per Rcaman 1 (18GC) Khngoviljo Singh t Jfo^scjjj Ru* 
T.mWaraant Han 31 R 123 137 (1900) Khan 7B L P. fS 15 U R,P C,30 

(2) Bigelow, Rstoppol 100 an 1 sen Huhm (1871) [bco na to this latter caa Hun 

Chand, Res Jud 29 32 Sunkir Mookerjeo t Mooktara latro 

(3) Chaman IaI t Bapiibhai 22 B fC9 15B L R 233 240(1870}], Umatara Del i 

(1897) 1 Knahna Kamuu Dasj, 2 B L R 102, 

(4) Ib , butaccAamappav Cludambaran 10 W R 42C (1803) fconfirmed b^ P C , 11 

21M 18 atp 25 (1897), in which it was said R L R 103, 18U R 103(1872), followed 

that a cluitiffc in tJe laic or dilTercnt inter m Oiojo Loll Roy t Khctcr Nath Slitter, 12 

prctation of it cannot operate to reopen R So (1809), Sib Shunkur Aeoghy i 
matters which had previously hccoino nt Iluro SoondurcO Goopta, 13 Vi R 209 
judKala (1870). Dadsar Bibco r Sakir Burkundax, 

(5) Lakshrai Bibi Kujrani t Atal Biharj 16 \\ R 103 (1871), Thomas M Pjgou r 

Aldar. 40C 034 (1913) Sjed Mohamad Aboo Sjed, 3 C L R 253 

(G) See Duchcas of Kingston 8 case, 2 Sm (1878), Dmomoji Dcbia Chowdhram r 
L C,9thcd,8I2, Outram r Morewood 3 ^Vnaogo Moyi, 4 C. L P 099 (1879)], 
1,081, 346, Barrs t Jackson 1\ ^C6S5, Soorjomoneo Dajee v Suddanund Moha 
Hcniorson i llendcreon, 3 Hare, 115, patter, )2 B L. R 304, 20 W R 377 
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does not apply (1) But where they are substantially the same the principle 
applies, even though their forms or the frames of the reliefs are different (2) 
It IS not necessary to^show that tlie subject-matter of the former suit was the 
same as that of the subsequent suit, but that the question, the trial of which is 
sought to be barred, was directly and substantially m issue in the former suit (3) 
No precise rule of general apphcabihty can be laid down for the solution of the 
question whether the same matter was durectly and substantially in issue in the 
previous suit (4) The question whether an issue has substantially been raised 
and decided is a matter of fact to be determined upon the circumstances of 


(1873), Krishna Behary Roy V Bunwartl^all 
Roy, 1C 144 , 25 W R 1 , L R 2 1 A 283 
(1875), and m the High Court, 19 W R 63 , 
Niamut Khan i Phadu Buldia, C C 819 , 7 
C L R 227 (1880)[butseoRun Bahadur Singh 
V Lucho Kocr 11 C 301 (1884), Doorga 
Pershad Singh V Doorga Konwan 4C 190, 
L R 61 A 140 (1878), and before the High 
Court 20 W R 154], (1873) Field, Et 237, 
C^spersz, Estoppel, 379 401 

(1) Haji Noor Mahomed v Maclcod, 0 
Bom L R 274 (1907) 

(2) Kaganada v Krislinamutn, 34 M 07 

(1010) 

(3) Sotanatli i Basudeb 2 C L J 540 
(1900), as to the necessity for the jioint 
having been m issue m the foniicr miit see 
Malhi Kunwar t Imam tid din 27 A 50, 61 
(1904) 

(4) Field, Ev 237 the Cede of Civil Pro- 
cedure of 1859 enacted thus * Tho Civil 
Courts shall not take cognisance of any suit 
brought on a cau^e of action which shall have 
heeti heard and determined hv a Court of 
comiwtent itirisdiction, in a former suit 
lx tiveen the same parties or betactn partus 
under w bom thev claim *’ (Act ^ HI of 1850 
B 2) Tho moaning of tho term “ caiiso of 
action ’ has been tho subject of diffeirncc 
of opinion in India ns well ns iii rngland 
rAllliu«fn i Mnlgarejo, L R 8 Q B MO 
fheiT} 1 Thempflon I B 7 Q B Tfll 
Tackhon i ‘?pittlla L U 5 ( P 5J2 Diir 
ham I Sp'nci. L R (» I « 46, 3niiglian 
t 3l.Jdon I R 19 P P I*!. D Soura 
t (yl.s, 3M If C R JvttlSrS) IfArjilaii 
Das I Rhagwan Dv. 7 R I. R 10’ Itri 
(1871). RaUio ^fehan IaI Rhaaa Oja i 
Ijsihiiian La! R 1* R •’67 r74 f75 
(1876). J4 R /' 73, • bund r Coomtr 
>Jiinlil V AIiiiiiiM Khaniim, II R I It 
471, l<2. DIj'x I/»II • Unnl v Xarain 0 


C 105 (1882) , Muhammad Abdul Kadir, 
V The East Indian Railway Companj, 1 M 
375 (1878) , Salima Bibi ti Sheikh Muham 
mad, 18 A 131 (1895), see Field, Ev 203 n ]. 
* It was no doubt with a view to elucidating 
tho subject that the Legislature, in enacting 
Act \ of 1877, discarded the term ‘ cause of 
action ’ Tho question chiefly to be considered 
IS whether tho matter decided in the previous 
suit was iQ substance part of the cause of 
action in the second suit, and the matter 
cannot be said to have been determined in the 
previous suit, unless it was put in issue and 
diroctJj Octcrmmcfl Caspem, op at 32S 
fand sec Bajnh of Pittapur t fen Raj ih Row 
Buchi Sitloya Cam L R 13 1 A lo 20 
(I8S4)J The term cause of action is not 
used in the present sceflon It, however, 
occurs in some other sections — 20 0 II rr 
2 4, 3, C Tho term “ right to suo has been 
substituted in some sections — 0 WII rr 
1-3 Tho cxprcsBion cause of action ’ Ins 
btcn frequently construed bj tho Privj 
Council (Soorjomonco Dijeo t Suddanuiid 
Vohapatter 12B L R 315(1873) Krnhn-v 
BohsnRoji Brojeswan ChowdJiranes, L I, 

2 ( A 285 (1875) , Rajah of Pittapur i 8ri 
Rajah Row supra Rajah of Pittipiir i 

Sri Rajah \ enkata Afaliipati feiirja L R 12 
I 110(1885), Afoonsbet Ruzioor Riihenii 
t Sliumsoonnaa Begum, II Jf I A TOj 
( 1867) Ainanat Bil 1 1 Imdad Ifusain, L P 
15 I A 111(I8SS) Mii-w-iiniit • JiantI Koiir 
T PiHab Singh 1. R r, I \ 157, jfs 
(1388) reo llaji Hasam Ibraluin t Afnii 
eharnin Kaliandns 3B 177(1878), Sn llnr 
\innaaki Narajnn \alad Ral aji HR If 
t R 22* (1874) ( a-sprinr, 323 727J A* 

t« the nii'Aniiig of llio /lamc right to 

Kill' Pinohrtd Iforar t /'<ranji 1 fidji, 

2t) R 'I’fisaij 
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c ich particulai case (1) 'Ihc rule is that ^%hcrca final decice is couched in gcncial 
terms, the extent to -which it ought to be regarded as jvdicata can only he 
determined by ascertaining what were the real matters of controversy in the 
cause (2) The leading principles of res judteata were thus enunciated by Sir 
William de Grey in the Duchess of Kingston’s case (3) “ From the \ariety of 
cases relative to judgments being given in evidence in civil suits, these two de- 
ductions seem to follow as generally true . first, that the judgment of a Court of 
concurrent jurisdiction, directly upon the point, is, as a plea, a hai , or as ev idence, 
conclusive, between the same parties, upon the same matter, directly m question 
m another Court, secondly, that the judgment of a Court of exclusive juris- 
diction, directly upon the point, is, m like manner, conclusive upon the same 
matter, between the same parties coming incidentally m question m another 
Court, for a different purpose But neither the judgment of a concurrent or 
exclusive jurisdiction is evidence of any matter which came collaterally in 
question, though within their jurisdiction, nor of any mattei incidentally 
cognizable, nor of any matter to be infeired by argument from the judg- 
ment ”{4) Provided the immediate subject of the decision be not withdrawn 
from its operation so as to defeat the direct object of the decision, the parties 
may litigate matters incidentally or collatcrallj m issue between them for 
any other purpose as to winch thej roaj come m question 'Jhc test applicable 
IS whether the question decided m the iircvious suit was in subbtance part 
of the cause of action, or whcthei it was onlj uncillarj to the mam laubc C)) 
Iho cases upon this branch of the rule of res judicata maj bo divided into two 
classes (G) (a) The class of cases m which it has been held that the inettcr 
directly and substantial)} in issue m the second suit or in an ibsuo m such 
second suit, was, not dircctl} and substantial!}, but coll itcrallj or incidental!} , 


(1) Girdliui Manurdas t Da}abhai Kala 
bliai SB 174 1S0(18SJ), rcrANcfct. J 

(2) Anmlcs'vati Dcbi t Secretary « f 
fsUlo for ludia in (.oumil, 21 C &0l 
(1637) 

(3) Sm L C, 3(b cd , Sli [tbi dvitrmo 

Ind down m this w applicablo to ca-vs 
tried under the CimI I’rocidurc I oci Kh»i. 
).,()\\lce ‘'ingt Ilux Klim 711 L It, 

1’ C,G73(lb7l)l The section !■. not a pu 
i.i-'e reproduction of the nil m this c -c, 
\\lult<.^er may liavo been the niten ion of tht 
liOgt'laUire, and the Court 3 dut> iv to « n 
Uruc the Heetinn as it btmds I'ritbi bin^h 
I I’inad ''ing »' B I. II ‘JS lOJ (lOOl), 
and III (lokul Mmdar t rmliiiunund '*in„b, 
2*1 C 707 (1U02) the I'ni'j toun il {tointetl 
out 0 13 fp’W l>ej-ond the Uw Uil do»n in 
the I>uehe»4 of Kingston e Ca- 

(4) lb , Harrs r Jackson, 1 V A. t CVi, 
n r llutcbuir* 1* H « Q 1 D 300 S'*! 
Ihe rule, a« Iml il>»n m t! < Lr^t l»«> 
casta, has l*cen fretjutnllN aHim-ed bj Ibc 


IndMnCourtsiiithcUmisof''ir'\\ dcUrej s 
judgment in Tiio Duchess of Kingston a laso 
I Mu'-saiuul 1 dim t Mussamut Bccbuii, 8 IV 
It I75(l8b7}. KanhjaLalli RsdhaLhuni, 
It L K, Sup Vol, CoJ (lBb7), Msliim i 
I bundniCbuckcrbuttj i Psjkumart.hucl.er 
buttj, 1 It L It, \ t , 1 (IbbS), Chundcr 
t <H)msr Munilul t Kiitinn Khanuni 11 It L 
i; 4J1 414(18731 twk. Isd.btbandfk 
Nandi J It I It O ( 48(lb's)j and in 

thus", of the iud.uii.nl of KiiigLl Bruce \ (. , 
in Bam r Jackson [Ooiaa Chum Dutt t 
B'N.k.with 5V\ It \<t \ ,3(lb'j0) iloilh « 
I'lni l>e\ t B }donath Dos.<, y \\ P S 'J 
(IbtS). t.oonio Chum binar i llriji Nath 
Dhur JIW P. l!l(ls7o)) 

(5) IVxjrgi Peraad bingh r Door,.! Koii* 
»an L. It 5 1 A ll'i, iupro , Barrs « 
Jackaou, IN AV , I un Pahadur bingh 
r Lacho Koer, 11 C 301 (IBnI), Casprrrr, 
3sl 

(C) IkH. L» 2 y > 

1 
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m isbuc in the picvious suit,(l) and (6) that class of cases in which the 
decision turned upon the identity of the matter, the matter in issue in the 
second suit, or in an issue in such suit being held (a) to be, (2) or (b) not to 


(1) Stub Nath Chatterjee t NubooKisLen 
Chattcriee, 21 W R jgg (J874> f“it may 
be that in that judgment there is a finding 
which may have some bearing upon that 
issue, or his judgment may contain observa 
tions applicable to such an issue , but he did 
not directly determine it Any opinion 
which he may have incidentally expressed 
cannot be considered a finding upon the issue 
bo aa to malkC hia judgment in the former suit 
a determination of the cause of action in the 
picscnt suit,” per Couch, CJ], Modhoo 
Ram Dcy v B03 donath Doss, 0 W R 592 
(1808) , Slubsamut Edun v Mussamut 
Rechun, 8 W R 176 (1807), Mohima 
Chandra Chucherbutty v Raj kumar Cbuckcr* 
butty, IB L R, A C, 1 (1808), Raghu 
Ram Biswas t Ram Chandra Dobay, B L 
R.bup Vol , d4 (1863) , W R,F B,127, 
Chundor Coomar JIundul v Munneo Kba 
num, 11 B L R 434 (1873) , Run Bahadur 
binghi Lucho Kocr, 11 C 301(1834), L R 
12 I A 23, Nundo Lall Bhuttacharjeo v 
Uidhoo llooUiy Debee, 13 0 17 (1880), 
Tliakur Slagundeo v Thikur Haliadco Singh, 
18 C (>47 (1891), Anusajabai i Sbakarara 
I’andcirnng, 7 B 404. (18S3) , Jamailanjssa 

t Lutfunnsa, 7 A (>00(1885), BilakTcwan 
t Kau-il Mi»r, 4 A 491 (1882); ironiBoyt 
Muesunut naibuiiHco Kocr, 25 W R 393 
(1870), Doorga Ruui I’mil i Kully Kristo 
I’aul.JC L R 51(»(1S78), J inline Skinntr 
.C Co 1 Dwarka Nath Chuckcrbiittj, 14 IV 
Jl 112 (IS71), Gangiiraju t Kondir«ltli 
hwnm. 17 M R>G (IS93) (the dctt-ion <f 
IV <;ucation of till lij a Rcvcmic Court w 
nu rr1\ incidental, and 110 I ar to a fresh amt 
on tit'e in a Civil Court , see also A^hmfuii 
1 , 1-11 All Alimid. JO A 001 (I'VJ) Kim 
KMhori » Jhp It'S") 2(1 A }OS (IP03)), 
‘inhiri Km rj c > Kliiti h Clninlm llii 
Kihtdoor, 21 C 5( P (Jsp 7), ^ltv , ^undl 
‘'vrkir t Rim ^»ar^ln l)a« 0 ( VV X Ol 
(('•Ol) (fitli — qu vti n cf— rtiscd in not 

aUlt) 

(2) I'rthlwan ( Pi-aI ‘•m-h f \ '»» 

^iirnin ‘'in„li I Plnilina i s,,i^h f 

\ tSd"'!). K-,.»m « .N'-rKhiii 

5A 51t(l‘"‘3), h . I-iJ f - I'liii, 1| 


0 L R 483 (1882), Rakhal Doss Singh « 
Sromutty Secra Motco Dosseo, 22 IV R 
282 (1874) , Hurry Bcbari Bhugat v Porgirn 
Ahir,I9C 656(1890), Bakshir Nizamuddi. 
20 C 505 (1892) [followed m Balaram 
Mondul V Kartick Chandra Roy Chowdhnii, 
4C W N 165(1899)], Nobo Doorga Dosseo 

V Foyzbux Chowdhry, 1 C 202 (1875) , 24 
W E 403 , Mohima Chunder Mozoomdax t 
Asradha Dassia, 15 B L R 251 n (1874). 
Mohesh Chunder Bundopadhja i Joykisscn 
Mookerjee, 11 B L R 248 n (1874), Cook 

V Jadab Chandra Nandi, 2 B L R , 0 C , 48 
(1868) , Muthumadcra Naik i Senatta Bin 
thumdeva Naik, 7 M H C R 100 (1872), 
Radhia t Beni, 1 A SCO (1878) , Tho Rajali 
of Pittapui t Sri Rajah Row Budu Sittaja 
Garu, L R 12 I A 10 (1S84) , Abduolla 
Khan t Sroc Kunto Pcrsh&d lUjrah, 15 R 
R 252 (1871) [set off bowed], Busaun Lall 
Skookul t Chutideo Dass, 4 C 086 (1879), 
Gopal Chandra Roy t Nobin Chandri 
Bliandan, 3 B L R Apji S1(1S09), bhcoraj 
Rai ti Kaabi Natn, 7 A .'47(1884), DovTav 
Krishna t nalambhai, 1 B 87 (1870) A 
decision as to the validity or otbcnviao of a 
Ooemnent, whoro tho question has been jiro 
porly ,n I'Suo and determined, is binding 
upon the parties or othei representatives in 
subsequent htigvtion [''nmut Rajah Mootoe 
Vija^a I Kafauia Nutthiai, lU R R, I* 

C , 1 , C«unga Ram ‘'adhodJiiui « I’aULli 
Cowree, J5\\ R 360(1870), Rally Persad 
bem • VIobob Chtmch r, 1 liaj, 430 (1802), 
Mir 1 ursuud Mi t Miis> ,mut Jaffrec, 5 X 
\V P 118(1073), Dhuiidi ( Ran, I,al, 7 Iv 
W P 119 (l87o)J, Vninuliiili t Paneba 
nadam.b'M 31h(1^^5J. Kijslma LcJmn Roy 
• Krwjciwari Cliovxdranti L. R 2 I A 
JsJ, ll 111(187 >) ’VuJTur {.7iM;f(lerP4ul 
Ch>Hdlir> 1 I nvl tt Mouiiii, Hubce, 9 M R 
300 (l''i X) Kuibun L. 1 II xlim J yl , Ciiundco 
Dtvs, 14 lvO(lS7'J) 1 rich inilx rs < \>lioo 
t .>>h Dhur 7( I R 30s (IfesO) Miittii 
‘'iininMuri Chttti « Mianinuga Chetti, 5 ’ll 
17 (lesi). Rnjali of PjttApiir , Kurin 
Sttawn 8 M jj'i(lssl) I, U jjj,^ j(,, 
Venliftln Vj p.t l>nii ( I icK VctiLivjiimuia 
10 M 15 (18«'). Rnm (h.micr hnigb 1 
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iij 

lio,(l) t!ic siino initkr \n1uc1i wns Uircctl} niul Bubst intnll> in h-jUc in tlic 
first Buit Tins sictioii does not cunct that no iiropcrt) comprised in a suit 
winch 13 dismisxcd slnll be the subject of furtlicr htigition bctvicen the 


M.idhu Kum&n, 12 C 4S1 (Ibbo) , L. It 12 
I \ ISS, \ ishnu Chmtaman t IHlan Ibn 
Ragliuji, 12 11 3 j 2 (l^bl), Il&dham&dhub 
lloldan Monoliur Mukcrji, 15 C 756(18SS), 
li. R 15 I A 97, I'nloki ^itL fcingh i 
^l.^t1b^aralnSms’l, 15C S03(18SS), L. R 
15 I \ 113, Kamim Dcbi i Aiutosh Mu 
Ivcrjt, IOC 103(16SS), L R 15 1 A 139, 
\nanta Balacharja t Damodhar MaLund, 
13 R 25{USS). Ralkiabant KishanLal.ll 
\ 148(188$), Gop^^atllClloboy t Uhuguat 
I’mhad, IOC 007(16S»), seo Cliliaganlal t 
Rapu Bh&i,5 11 GS(18^0), Dulabh\abupt 
Bansidharrai, 0 B 111 (1881), Dakbyant 
Bcbca t Bolegobind Chowdry, 21 C 430 
(1893), CuruTayjat \udayopia, 18 M 20 
(1691) [au order under e 258 of the Cn I*r 
Codo 18 appealablo under 6 241 , nosejarato 
buit Lea, etneo tbo <iuestioa is Tt4 jtidieaUi, 
betneeu tho parties] . Rai Churn Ghoso t 
Kumud ^loLan Dutt Chowdhury, 2 C \V N 
297, 209 (189$), a c,25C 571, bainappa 
Chetty t Chldambaraa Chetti, 21 M 18 
(1697), Krishnan Nambiar t Katman,21M 
8(1897 ) , ChundeoBrasadt MohcndroSingb, 
23 A 5, 12 (1900), Fazlar Bahmaa Chow 
dhry i Raj CLundcr Sen, 5 C W N 231 
(1000), distinguishing Ismail Anti « 
}!ahomcd Gous, 20 C 831 Bam Saran i 
Chatar Singh, 23 \ 405 (1901) (suit for per 
i^ictual iniunction , ^rcMous suit for simo 
rcLcfJ , Panga i Numiil utti, 24 M 275 
(1900), Clnndi Prasad i AlaharajaMohcndra 
Singh, 21 A 112 (1901) , Pampal Singh t 
Bam Prasad, 27 A 37 (1901) , Sitanath t 
Basudeb, 2 C L J 510 (1900), ^lladarMal 
t Baunak Husain 29 A 008 (1907), a c 
1 A J 065 , ^laganlal t LalcLand, 9 
Bom L B 259 (1907), Mariammssa Bibi 
t Jojnab Bibi, 33 C 1101 (1006), dissented 
from 111 Zaharia i Dcbia 33 A 51, 1 B 
(1910), SCO also Anant Bis t Udai Bban, 
35 A 187 (1913), and Dakbiu Bin t 
Syed All, 33 A 151 (1910), rroUokya 
Alohmi V Kali Prosanna Chose, 11 C W K 
380, 333(1907) Cf Chandra t Pramatbo, 
15 C W N 930(1911) 

(1) BamChunderChowdhry t KashcoMo 
huu,21W B 57(1871), MouiBoyt Sftsst 


Rajbunseo Ivoocr, 25 B 393(1870), Kali 
Knslina 1 agoro i TIio Secretary of State for 
India m Council, 10 C 173 (1888), L. P 15 
I A 180 MoruAbajit Xara^anBIiondbliat 
I’ltrc, 11 B 355 (ISSO) , Toy Dinlvur Bojal 
t Slice Golab Singh 22 \\ R 172 (1871), 
Sami Achart t Somasundram Achan, 0 M 
119(1682), SCO also Pcnandi t Angappa, 7 
423 (1683}, Ivamthasami t Juganatha, S 
M 478 (18So) , per contra, Gan Saaant Bal 
baiaut t Kara} an Bhond basant, 7 B 107 
(1883), Maloji t Sagih, 13 B 507 (1888), 
Annidli Singh t Sheo Prasad, 1 A 181 
(1882), and seo Kirty Chunder Jlittcr i 
\nath Kath Bey 10 C 97 (1683), 13 C L 
R 213, bndbar \ mayal t Karajan tulul 
Babaji IIB H C R 221 (1871), GiidJiar 
Manordas i Bajabliai KaUbhai, 8 B 171 
(1882), Kilo Bamchandra t Goviod Balia), 
10 B 24 (1885) , Dataram t Ratu Kristo, 9 
B 591 (1808), Kadir Buksh t Goktni 
All Gomashtab, 9 W B 90 (1608), Kheda 
roomssa Bibco t Boodbeo Bibee, 13 R 
317 (1670), SudduTuddin kbnied t Bam 
Madhub Roy Chowdhry, 15 C 146 (1887) , 
Baboo Gooroodas Toy t Baboo Huronath 
Roy, 7 W B 423 (1807) , Moro Ballcriibna 
Alulo t Shek Saheb ^ alid Budruddin 
Ivomblc 5 B H C R, A C, 199 (1808), 
Baboo Mohau Lai Bakay Gjal t Lacbmaii 
Lni, 5 B L. R (ITia . BATOAMjngca. 

Karaii) t Mahasundur Kunuar 12 B L B 
433 (ib“3) , Amir Zama t Nathu Mai, 8 A 
390 (188G) , Roohoonath Mundul i Juggut 
Bundltoo Bose, 7 A 214 (1881) 8 C L 1 

303 Lkrani Mundul Holodhur Pal 3C 271 
(1878) Go[ec ilobun Mozoomdar t Hills 3 
C 789(1878), Sadui Baiza,4B 37(1878), 
LuLshman Bada Katk t Bamchandra Pad i 
KaiL. SB 48(1880), Konerrai t Gurrav, 5 
B 589 (1881) , Kashiiiath ^lorshcth t Bam 
chandra Gopinatb, 7 B 408 (1883), 3Iuttu 
Chetti t Alultan Chetti, i JL 290 (1879), 
^nanda Raman 3 athiar c Pahyil \ ittd Kauu 
Kayar, 5 3L 0 (1882) [but see Gopal Bas t 
Gopmath Sircar, 12 C L R 33 (1682)] , 
PatanPaii Hanuman Das, 5 \ 118(1682), 
Ahmad Hoasem Khan t Kihal ud dm Khan, 
90 915(1883), L.r 101 A 15. 13C L 
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paities (1) And an estoppel may be binding, notwithstanding that the suit 
^^hlch raises it relates to a different property (2) Ihe mere fact that a claim 
has been included in a previous suit, without its having been directl) and 
substantially put in issue and decided, docs not, upon the dismissal of that 
suit, preclude a subsequent suit upon it (3) But, on the other hand, the mere 
fact that an issue was not framed, will not prevent the operation of the rule 
of res judicata, provided that m substance the matter has been heard and deter 
mined [i) A decision may be by implication (5) The fact that the reasoning 
upon which the former judgment was based is cquallj applicable to the 
second suit, docs not give the former judgment the force of res judicata m the 
second case (6) But a matter in issue maj be one of lau as well as of fact , 
and where a recurring liability is the subject of a claim, a previous judgment, 


1’ J30 , Gobind Cliuiidcr Addya t Afzal 
Rabbaui, 9 C 426 (1882) , 12 C L R 29 , 
\manat Bibi i Imdad Hossem, 15 C 800 
(1888), L R 13 I A lOG , Fatmabai t> 
Visbabai, 13 B 242 (1888), Cbuinasami t 
Haribardbadra, 16 iL 380 (1893) , NU 
iMadhub Sirkar t Brojo NatU Smgba, 21 C 
JJU (1803) , ilie Zammdar of Pittapuram t 
J he Proprictorb of the JIutta of Kolanka, 2 
ni 23 (1878) ,LR5IA 200,3CLR 
JGo , Vallabh Dliula t Rama, 9 B H. C R 
03 (1873) , Gohind Mahun Cbuckcrbutty t 
blicnfl, 7 C 160 (18S1), Rogboonatb 
JIundul t JiigoUt Bundboo Bose, 7 C 214, 
liUckinaram Slitter t Rhottra Pal Singh Roy, 
n B L. R 14G (1873), Rbr Dat t Har 
^a^BmLal, 3 \ 334 (1880), Umrao Lai t 
Ikhari Singh, 3 A 297 (ISSO), Fatinabai 


lari 21 U 7&1 (1S91), Jl I \ 

MaiUiub bircar i Brojo Nath biuglin 21 
C 23'* (IS03) [rent fuit] , (distinginil ccl m 
Manj 3Ia!i'\inm*'d i Ilhnni 3Iahammc«l, 
17 C RJ 71(1913)), h.csba>li»l rirdliarHI 


U\a!i, la • ■ I ■ 

I N T lUtnaimJ \»cli. 2( C . 

t 1 C \\ N 3'*'', Iti'uRh’ni Uojoni 
4 hunDv 3L.>\ N '-01(1“’"). Bahrain 
donlul i Karli k Cban br Ro' UnulLwt 
, t IV N 161 (IH'*^'), Chanli Travel t 

-I ' ' 

. r -h 1 ur “i-vh 4 > nt 

ir.t.nunl I > . I.I., 


Umesh Chunder Dey v Sharbessur Cliundi.r 
5 C W N Ixx, 304 (1901) , VenLatarama 
Ayyar t Venkata Subrahmaian, 24 JI 37- 
29(1900), Dondh Bahadur Rait TckNarain 
Rai, 21 A. 251 (1899) [dismissal of buit for 
redemption docs not operate as a decree for 
foreclosure], Sit% Ram t Madhu lal, 21 
A 44 (1001) [redemption subsequent suit for, 
not barred], Nakta Ram v Chiranji Lal, 
32 A 215 (1910), contra, "N edapuratti i 
VaUabh Vohya Raja, 25 Jf 300 (1001), 
1 ecrana PilJai t SJutbukumap Asvg, 27 JI 
102 (1903). Bhikabhni i Rat Bliuri, 27 B 
418 (1003) Sco as to suits for redemption 
notes to 8 9, ante , Maharam Bent Ptrsbad 
Koen V Roj Kumar Chow by, C C W N 
589 (1902) , Balaram t Kartick 4 C W R 
16! (1899), Jotmdro Mohun lagore t 
SLumbliu Chunder, 1 C W N 13 (1897) 
(previous decision m suit for rent], Vbdul 
Mojid I Boida Rath Dhur, C C W Is 311 
(1901), Balblmddar Nath i Ram Lal, 2( 

\ 501 (l'X)l), Mana \ikrama t Gojvibii 
Nair, 30 31 203 (lOOG) , JInhomed Ibruhiin 
t blmUi linmja, 35 B 507 (lull) 

(1) Jogatjit bmeh i barabjit Singh 19 C 
ITO 172 (1831), I R ISI A ftt 1 176 
(-) Rnjah of Pittapur t bn Pajah R*»- 
BuchiSiUnj » Cam, R n \ 10(lbJ,l) 
(») Togatjit Singh i Saral jii Singh, 19 C 
I5>. RR J8J V JC7(I‘i')i), RamCharaii 
Biihardurt IcazuUin. JOt 857 (1^S1) 

(I) S nrjom. n-o 1)^^ i Sud biuinJ 
M hajatUr, J 2 B R R (js73j 
{') Pahlwaii“mKht Maharajah Mob -htir 
Itulp.h “ingh, 12 Jl I., n j I] (1872) 
ion anil Ira vl, Mahir .ja Mab ndr . 

I I \ u(l'KM.)) 
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ill ll'' mil 'ipfin fmlinp wIikIj full iilinrt of pnmp to flo \rrj roof 

of t’ r- ittlf tipon vIikIi il p rUtm ir«t* cannot fp^'nlr n« m ju/Jircta Injf 
if hk'i j-PMnn« jii Ipni-nl tlo»< nT’Ii'o lln* litl'' ><*'■11, tli** llurtiH rannol 
ri* iiiiitp 11 p «itnp qiTP«1i(m of till<* 1»\ Ptiinp lo nl Min irlipf for n iml ‘rqurnt 
ilotii < f llip oMipilion (1) T1 o { I'lintifl rinnot rr ipifnlo llir rimo qur^tion 
of upon tlip jitirr 'in*l riinpV inn l<*nt tliat flio fitiljprf imttcr of the 

htfpT Rint is ppoprrtp) Ktll\ from the fuilqrrt-nmtfcr of the previous 

^iiit (J) or I'mt the fuiM rHitnl to iliflpTml xp-ir* (^) A ilivrro ivhirli Ins hern 
tdhIp sTjthnni jiiri* liftion rsnnot woth on e^loppp) I*) jmlpmmt (4) Upon 
l!ip qimlion ns to s\hst ms> l>p lonVnl to in onlpr to rm wlint hns hern in imup 
in ft pronom mit nml wjnt has hrrn nrinslls ifrrulpil tin rule to l>o patlicrnl 
from tin r-i«p liw ts("») tint ilthoiiph tin «!<Yrpp m ft fornirr amt opornfos as 
rrj» jwrfiofltfl, thr dorrep is to 1 »p ronstrmd with reference to the plen(Iinps,(C) 
jciiicnnnt (7) and flip record in order f« ‘ee wlint trns in M«ne , nnd (hnf 
«\en tin arts of the pirlus inimednieU offer fin decree nre ser\ important 
to fix fin memmpof imlefimte terms in it (*>) One of tin critcrm of tin identifs 
of two amts in ronsidenne n pies of fr« ji/dnom m t‘* inquire whether the psiin 

(1) T-sl r 2.1 A f Tl»p rnstnr eonrlioirplj a^ljmhcfllcil iJ(«on 

I> irjrn IVa‘S'1 e fcm Sa.‘hil«sts 1’ C in * stnl t«//p i» gi nerntl) in 1* soti;;ht 

1G( W V (Vi 3 (PdlJ {'ii'i m*miensnep nntr I \ a rr>m}>an< n of the plaint with tlii 

on A /;riWi;«frn. • e . H IW m L It t'T) julsment, per Plip»r, J ), lAehman ‘Jinpli 

(2) n»an II I’fA*s 1 r Maharaja Maltenlra r Mahan auprn Japatjil Singh r Sarhajit 

‘'injh 21 \ 112 llOd'"!!) ^ingh tupn ^Iahvlco i \a<uIeo, 'til I 

(3) Dwarka Dll r Akhaj Singh, 30 \ 4TO It 737, 740 , Lut if a ilecrre is upccilic 

(I {IQS) *n<l *l larianro witli the jud^ent, tho state 

(4) Kalka Perns I • Kanlusfa ‘'ingh 7 N inent m tho iWrre is to prernil Intlarjit 

\\ P WdS'B) IVam.I . Pichha rui, ll A 3 (1602), and 

(5) See Casjvrss, 3S<J i»eoAralAi Kuppu 8M 77(1861), Anusu 

(G) (lurdoo Singh r Chandnkah AC UJ rsbai t Sakharam I’andurang, 7 B 4G4 

011(1007), laichman Singh « Mohun 2\ (18'^), though there maj be ca«cs where this 

49T(IS~0), Hobinson 1 Duhp Singh !<■ It la otherwise Sco Ram Cliundcr i Kondo, 

IICIlD 78 813 , /n r« ^lay, I*. R ilCh I> 22 A 412 (IPOO), Ghelabhai • Bai Jarer 

23/V , ItaiuXiias Mastyut. of. SIigu» L. It 29 16 Ilona R LL42.^0t2U a a-,37 B l"i 

Ch- D 448, 455 , Edun i Bcchim 8 \\ It (8) I,achmnn Singh t Mohan aupro [ \s 
170 , Jagatjit Singh t Sarabjit Singli 19 C to tho decree itself, whero it is ambiguous or 

159, 172 , L. R 18 I \ 105 176 (1891) imperfect os to anj essential particular, it 

(7) Curdco Singh t Cliandrikah awjm, ma> Imi read nith tlio judgment and record 

Kali Krishna Tagoro v Secretary of Stale perStuort CJ] but see as to tho distinction 
for India in Council 10 C 173, 192, 193, between judgment and decree, ib 509 
L It 15 I A 166 (16SS) [followed in Sri SIO, and Jnmaitums&i t Lutfumssa, 7 A 
Raja Rao Lakshmi Kantaiyammi v bn G06 (1885) As to tho interpretation of tho 

Raja Inganti Raja Gopal Rao, 2 C M N decree by examination of tho record seo 

337 (1898) , 8 c., 21 31 341] , Klagniram t Amntaawari Dobi i Secretary of State for 

Medhi Ilossam Klian 31 C 95 (1003), India m Conned 24 a 504, 619 (1897) , ono 
Houston V Jfarquis of Sfigo, supra In re must look, at |ho contentions of tho parfiea 
Bank of Hindustan China, and Japan L R Sondh Bahadur Rai t Tck Naram Rai, 21 
9 C7i App 25, Dondh Bahadur Rai F Tck A 251, 268 (1899) 

Karain Rai 21 A 251, 258 (1899) Bam (9) Secretary of State for India in Council 
Dayal t Madan Mohan Kill, 21 A 425,430 t Durjtbhoj Singh II 19 I A TO, 74 

(1899) , ifaqbul Fatima t I,alta Prasad, 20 (1892) 

A 527 (1898), Tdim i TVehnn, supra 
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evidence would support them both (1) *‘At one time the test applied to 
discover whetliei a finding was incidental or not was the fact of its being embodied 
m, or excluded from, the decree, and many cases appear to ha^e been 
expressly decided upon this ground Two propositions howc\er, appear to 
be well settled {a) that the decree itself is not the test of what is or is not 
res judrcata, but that the quesbon in each case is, Wliat did the Court really 
decide^ Res judicaia, in other words, is matter of substance , (2) (b) that 
whore the decree of a Court is not based upon a finding, but is in spite of it (3) 
such a finding cannot work an estoppel ”(4) A finding m a judgment 
to operate as res judicata, the Court being a Court of jurisdiction competent 
to try the subsequent suit, must be matenal and necessary to support the 
precise and particular ground or grounds on which the decree, or some 
operative part of it, was made, otherwise tlie finding must be considered 
either as superseded by the decree or as entirely immaterial or as no more 
than incidental and subsidiary to the mam question m the suit, although in 
the latter case the finding may haae been necessary to the decision of the smt 
A matter cannot he said to be “ dtrcclhj ond snhstanttally in issue,” unless 
and until it is or becomes material for the decision of the suit to find as to 
it (5) There is no such thing as constructs c estoppel The question is not 
whether the preanous judgment was right, but whetlicr it finally decided tie 
matter in issue (G) The fact that the reasoning upon which a former judg 
ment was based was equally applicable to the second case Ins been lield(7) 
not to giac tlic former judgment the force of res judicata in the second case 
liio rejection of applications to set aside an cx parte decree under 0 IX i 13 
fformerh ^ect 103), poK and ^ilc m execution thereof under 0 XXI r SO 
(formerly sect 311) po^’t, relate only to specific matters in tint suit, and is 
thcicforc no bai to a fresh suit to set aside the decree on the ground tint the 
whole smt was fraudulent (8) The finding of a Criminal Court is not of 
course, res judicata in a cimI action and no fact found or proacd in a Criminal 
Court IS on tint account to be taken to be i»ro\ed m a CjmI Court {f'tdc 

fifilr, “Smt') 

Explanation I — See note ante on word "Try ’ 

Explanation II— ^^ee note on rompelmra of jurisdiction 

Explanation III — This ] rjlanatun ]»ro\ides that the nnlUr nuipf, m 
the former suit haae hcen alh g< d b\ oiu part\, and either denii d or admit fed 
t \pres<ih nr iinpliedU, In the ither('i) In order to roii'-litute the bar of rr« 


(1) lliinf<'r • ‘'loMAtl I (< 1 ^ 1 

irs, IxTil WoMtlirA Kl 
(.) I I I' (irt^ ] 1 10 
(3) Nunlo Iv»ll ill %Tj * ll U 

MooUiIVl n( 1'{1‘"') 

r IMVir MtM' ' I 1“ ( » P 
(1 tl) 1 ^r\ Ulv t 'Ml A lo < » 

(I 12) K ( U X ' 

(I) ( v*j»*fT-r r; rif ' ' • 1 ' wl I 

H T ll J'-'’! «1 « /• 1 nt 1 ■< »r.- i ) 


(-) M ih n arm 1 ill r Kagl n NaHi 17 

\ n (ba ) 

(« ) I \r« tit I C r » NnrUiK Cir „1 \ 
si nv ») 

(') tUi Ii IriMl t MiUnlr-i 23 \ 5 

(•‘1 K1 tC" Ti In Nnlli Mil ita r I nt n»lt 
I t I < W N I 3 (1 « ') I Uj t! t 
In lr» « >r 13 ( \\ \ I 1 (I »> ) 
t ) I '|t 111 
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judicata, it is not sufficient merel} tliat an issue on tlie same point should ha\e 
been raised in the former suit, although that issue ma} ha^e been incidental!) 
decided, but it must appear that the matter referred to was alleged bj one part) , 
and either denied, or admitted expressly or impliedly, by the otlier,(l) and the 
issue must further lin%c been a material one (2) Slatter not put m question 
by the parties, and not necessary to the adjudication of the subject-matter 
of the suit, 13 immaterial, and an} observation of the Court thereupon is ohtcr 
dictum, which can have no effect m any other litigation (3) The rule of English 
law, that where the allegation on record is uncertain there is no res judicata, is 
also the rule embodied in this section “ If a thing be not directly and precisel) 
alleged, it shall be no estoppel ” That rule is reproduced in this explanation (4) 
JIattcr alleged in the written statements of the parties maj in subsequent pro- 
ceedings be relevant as an admission , but it will not operate as an estoppel, 
unless, being admitted or denied, and found m favour of the person alleging it, 
it forms the basis of judicial decision (5) 

Explanation IV — This Explanation deals with matters constructnely in 
issue in a former suit,(C) providing that any matter which might and ought 
to hav 0 been made ground of defence or attack m a former suit, shall be deemed 
to have been a matter directl) and substantial!) m issue in such suit (7) In 

(1) Shatna Cliurn Chatlerjco v Prosnnno 115), both of which ilecisions wore largely 

Coomar Santiharce, 5 C L R 251 (1870), relied upon beforo the enactment of tho Code 
Bee IVilaiti Begum i Nur Khan, 5 A 614 of 1877 Anil even Binee tho enactment of 
{188*)) , Sheo Ratan Sing t Shco«vliai Miw, tlio Fxplanahon now to bo considered, tlio 
OA 358(1881) casesliarobcen/ar/rom uru/orm ’ (Caspew, 

(2) Dahoo viundor t Ooopeo Nund Jha, op <U 402, 403, and see Broughton, 40-50), 

2W R 70 (1805) ThoprmcspleembodicdmtheaboTe^zfifaHa 

(3) field, Ev 270 “If tlio Court decide tton m 1877 hod already been asserted and 

a point put in question by the parties, but not acted upon by tho Judicial Committco [Snmut 
necessary to the adjudication of the subject Rajah Moottoi Katama Natchiar, U JL I A 
matter of tlio suit, will such decision bo 50,73 10 W R,P C , 1 (16CC) , Woomatnra 
binding 7 It may bo said that the point was Debit Unnopoorno Daiieo, 11 B L R 158, 
not directly and sub'itantnlly m issoo , c«t Maliamad Gaus i Rajbiix, I"! Bom L R 
tvinly it was not mnleria/ ” See on the point 200(1912), s c , 37 B 224, 18 W R 1C3 
the authorities cited, 2 Smith L C,7thed (1872). fice Dmobundhoo Chowdhry i 
lb n , as to findings On immaterial matters, Knstomonoe Dosiee 2 0 152 T B (1870) 
see Jamiatunissa t Latfimissa 7 A COO in which the cflcrt of tho latter decifuon is 
(IfiSV) discus'scill and by the Courts m India (seo 

(4) Vishnu V Ramling 20 B 25(1001) cases cited m Casper*?, op eif 400-llC) 

(5) Ih Sec Boileiu t Rutlm, 2 Fveh , before tho Code of 1877 In the following 

055 cases tho /’xpfnna/ioa has been considered 

(0) Han \arayan Brahmo i Gsnptarav or acted upon Muttu Chetti r Vlnttim 

Daji. 7 B 272 (1883) Chettj, 4 M 29B (1879) , Gursobhit Ahir » 

(7) 1 vpl I\’ "Considerable difTereneo Itamdut Singh, 5 C 023 925(1880), 6 C L 
of opinion has prevailed m India as to the R 537, NarainDuttc Bhairo BuKlispal 3A 
application of tho principle containeil m 189(1880) Multan .\hmad i Vlanla Bakhsh, 
this rrptaTMtion which, no doubt, was 4 A 21 (18sl), Kirman Singh i Phnlraan 
enacted with tho purpose of reconcihng *'ingh, 4 \ CTflSSl), Chenvirappa r Put, 
tho apparently eonflicting views expressed tapjw, 11 B 708 (1887); Sheo Ratan Singh 
in Hunter i Stewart (4 De C F &. J r Shen Sahai Vlisr, fi A 3.7S (IS81), Han 
IGS) and Hen lerson t Henderson (3 Hare, Narain Brahme t Canpatrav Daji, 7 H 272 




120 


THT CODE or CI\TL PROCFDURE 


PaktI 
Sec ]4 


otbei words, neither party can decline to meet an issue tendered by the other, 
and then maintain that it has not become res judicata The plaintiff must 
support all the issues necessary to maintain his cause of action The defendant 
must bring forward all the defences which he has to the cause of action asserted 
in the plaintiff's pleadings But the plaintiff is under no obligation to tender 
issues not necessary to support his cause of action, nor is the defendant required 
to meet issues not tendered by the plaintiff (1) The principle has been applied 
to applications for execution where the point might have been, but was not 
raised m the suit (2) A litigant cannot rc open a case on materials which might 


(18S3) , Churn Jlanjeei IshanChunderDhor, 
9 C L E 474 (1881) , Allunni t Ivunjustia, 
7 JL 284 (1883) , Kandunm t Katianima, 9 
aL251{18So), Thandavan i Valliamma, 15 
M 33G (1892) , Maloji t Sasaji. 13 B 507 
(1881), Hasan Mit Siraj Husain, 16 A 252 
(1894), Dham Bam Shalia t BUagirath 
Shaha, 22 0 C92 (1893) , Imam Ivhan t 
Ajnblvlian, 19 A C17(1S97), Peary Mobun 
MooJvcrjeo t Ambjoa Cliiirn Bandapadbya, 
24 C 900 (1897), Dost 'Mubammad Kbau 
t Said Bcgam, 20 A 81 (1897) , Sn Gopal 


(1904)], Jamadar fimgb « Seraruddin, 
g*; C 079 (IDOS), Pulandar Singb t Jwala 
Singb, 20 A 510 (1808), Bam Chand t 
Dwrgarcr«bnd,2GA 01(1903), Magirsamai 
Knicbar i Sundiresirara Aj'yar, 21 ^L 278 
2S7 (1S9S), rurushotlam t Atmaram 
Tainrdan, 23 B 507 (IS99) [partition suit], 
Kiitti All i Cbindan 23 M 029 (1000) (suit 
for hnd ba«cd on title — previous suit ns 
lessor] Tlio frjilanation lias a!«o l>een 
applii'tl bj tho Judicial Gimmittcc m two 
rases Mababir Ptrsbad ‘'ingli t Macnagb 
ten, 10 (• r82. li. B If I A 10". IH, 114 
(1SS9), Kameswar rir«liad i Bajkumari 
J’littun Koer, 20 C 79 I>. B 19 1 S 931, 
238(189’), loll in S/inma CJiiran Danrr^rt* 
f MrinmasalkM 31 C 79 (1002), Giid 
ilappa t Pirkaj jvi 23 B 1‘'9 (I'KiO) [«li « 
from in Bnmasnani \\^ar i \itbmv(ba 
\jjnr 2ii 7f>0 (lOoJ) win li last can 
was { Ilnarl iti D TikAikat t 111 rtitliai) 
,0 M l^O {l'**’)l Ban''asaa G iinlart t 
Nanjaj j a 1 AC) 21 AI pi (I9')|) Knc) ii 
1 Uk.l man.m- 2'. B ir Knth U 

I (IninUn 29 M •2»(1>"0) \rna\aki 
IirtfifruA lit 1 l‘ P2(I‘«(»2) K r 2 
]l r.c I ^ri t. I \l • i irtl i ’'■n-'I I B I ] 


827, 830 (1902), s c,GC W N 889 [foil, 
GopalLali Banaras} 310 428(1904), s c 
8 C W N 385, distinguished in Ajudlua 
Pande t Inayat UPab, 35 A 111 (1912), 
Sbyama Cbaran Bannerje i Alriomayi Dcbi, 
31 C 79(1902)], the plaintiff must hare had 
an opportunity of recovering that which he 
aeeks to recover iij the second action 
Bhikabait BaiBhuri, 5 IJ L R 390(1903), 
in Aedar ''faJ MarTrari t Deirsn Bishen 
persad, 8 C B N 009 (1003) the Privy 
Council refused to entertain on objection 
taben for the first time on appeal that the 
appellant ought to have enforced liis rights 
in a previous suit, Diputy Commissioner 
of A-heri r Ahanvan Singh, 34 I A 72, 
12 C W N 474 (1007), e c , 4 I J 
232, 29 A 331, 9 Bom L B 591 , Satya 
bad! Bchara t Harabati, 34 C 223 (1907) , 
Bukhmimbai i Venbatesb, 31 B 527(1907), 

9 Bom AB 95S, Jagan2satht Balkishan, 

4 C A J C75 (1907) , Sellnppa Chettyar t 
Aclavulha Trran 30 "M 493, 17 "M L J 
433 (1907), J'inatun ni'sa i Rayan 27 A 
112 (1901), "Mahomed Ibrahim t 8heikli 
llamja 37 B 507 (1911), Dlianapala i 
\nantha Chetti, 24 M U J 418 (1913), 
^fahomed Ibrahim Ifuasam Alian i Ambika 
prrshad Singh, P C , 99 C 527 (1912), 
Bavaan Naulu t Surjanarajana 37 "M 70 
P B (1914), Tama hr *'ingli » Scrazudhn, 
99 C 979 (I90S) \nl ns to execution 
pro eedin"s Nnravana Pnttar 1 Gopnla 
Krishna 2s 93) (I's)!), kiynthen f 
\wlaKaiitA 1" M 1 T 911 (1907) fefTeel 
< f non A} jirnraiio, «1 m ik t o s 1 nt ns In 
rib f rliinie 1) 

(1) Pfremaii Jill 411. cife.l in Hukm 
fhand I'es Till 17 

(2) Baslen Prasa I 1 Jntl in f am t 
ftl »s (!«• ) 
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other words, neither party cnn decline to meet an isaue tendered by the other 
and then maintain that it has not become res jtidtcala The plamtifi must 
:>upport all the i^uto nece^iary to maintain his cause of action The defendant 
must bring forward all the defence* which he has to the cause of action asserted 
in the phimtifi’s pleadings But the plainti5 is under no obhgation to tender 
is*ue* not nece*^a^v to support hi* c^U'-e of action nor i* the defendant required 
to meet ivsut* not tendered bj the plaintiif (1) The principle his been apphed 
to applications for ettcution where tiio point jnisht hi\e been, but was not 
rai'-ed in the suir (2) V litigant cannot re-open a ca*e on niitenal* which might 


(Is*3) , Churn Manjwsr LimaChundt^rDhnr, 
1 G I,. B 474 VUumu r Kuaja«ha, 

“ M. 2b4 {K'sJ) , Kiadimiu r Satiatams S> 
«ol , Thandav-ia « ^ alliam>-a, 15 

\L 33l» (IMJ), MaJrtji r sa^an 13 B. 5o7 
(lv>l) Ka<^)u \Ii I Siraj lt» Ju io-t 

(IMI), Dlnm Ram ^hah4 • Bbaciriih 
‘'hih'v, C i >2 Iiuwa Khaa r 

\\ubKliin I'l V ol7(l*'y7) r<. irv Mohun 
■Mooherjev t \mhioa Churn IXu »iap3dli\ > 

( ’HW (1’'>T), IX>st Muhauuad Khaa 
i Jsuil Jhgau, \ ^rl Gopal 

* IhrlhiMiuh -\) \ UO(laG). P 

V li3CI'i0i)CfoIl luGofoILah 
I Ixinri'U IVrJiad Cho^dhry, 31 G -I-* 
(I'jOI)I, JvutJif iiii^h « iirujdhn, 
35 C. '173 (1 »'•), ruUnJiT tmsb i Jurala 
bmji, 30 A 51u Rum Chand « 

l)«rvil\r'haa,-.b-\ ol(l‘X)i). 

X>ukir< fcuiuhn 5 \rw» V's-rar, 3 l ^L 3 *'* 
ivv IhicuvUcUain i Vtuarani 

luiantan, 3j a ol7 (|m>J nv»niUoii i-mij 
KuUi Vhu Chuidan ,1 M iC 1 (I W) f«=uU 
f'f hill 1 ‘VshI on ml — irwuuj, «mi '- 
Ih' Jj,}} a I H his al > hxM 
HIIihI hi 111 ’ .lu I: 111 Giimmiloi iii lw« 
1 -v.oA \lalulur IXr'luJ '•luli r Mu i iwh 
i.n, iiM\ iK^j, h 11 ii I \ 10' in in 

(hsl), Kain<'<w;r l\r«’iil » U^jkunari 
UutUmKHr. 3110 71 1. IV 1 > 1 \ 33I, 

3h(lM3) I n m lliATan In K-rjee 

t tlrmui\'» IV VI U I 7> (1 V31 I.uJ 
<h\ivai lirk^ljvv 3 * Ik I '■ 1 ( I VXU [ liv.< 
lioin ill \v\VT » \ithuvlha 

k\jvr *0 M “tt' (1VU> ul» 'i hn iV 

vvA« f n I III n iikAikAt t 11 nil' ml 

M m (I •>IMI 1.111 ||^a I ihn ♦ 

NMyilivK Ivvv 31 M lU (HUl K- ' i 
. I »k‘ht VI Mi\r .Ml 11.(1 vXii K\ •) U 

I I I 111 hu . I 'I 1.1(1 "U t « »'ak r 

IIVIMIMVA I n 1 1. 40(1 A.) V .« 

U I I "t.i 1 vl 1 ‘ilN'- luS I U I I 


h37. S30 fK03), s. a, 6 G W X Ss9ffolL, 
Copal Lai i Banara*i, 31 G •13s (1901) , s. c. 
s G W ^ Sso , diatin^vhed jn kjndiua 
Paade r laajat Ijlbh, 35 X 111 (1913), 
t>hvasia Charan Bajinerje r Jlnnroayi Pehi, 
310 79(1903)], the plamtiff mmt have had 
an opportunitv of Kwovennj that vrhich he 
to recover in the Eccond actioa 
Bhihabrnr £ai Bbun oB Xi. B 39o(JD03), 
la Kcdar Mol Martvan t Tk wan Bi hen 
I\joJ SI W \ e09 (10(i3) the Pnvy 
Cotmcii nifufcO to eotertam an objection 
liken for the hrst time oa appeal that tin 
ipjxJLmt ouebt lo have enfofv 1 h)' nebta 
in a p*v.nou nit Ikpntv (. imnjiv.ioner 
of Ehen r Rbanran ■'in^h 34 I 4 3 , 

13 G W \ 474 (lf»0‘) s. e , 4 A. L. J 
333 , 39 A, 331 , 9 Bom. L. R s91 Satya 
had! Bvhara p HarabaU 34 G 333 (1907). 
Rukhnniubai t 4 cokatc«h, 31 B o37(1907), 

9 Bo n L. R Oos » Ja^a Xath r Balka Lap, 

4 C L. J OT5(l'\)7), Schapps Cbetti ar r 
\vlavytha T.raa 30 'L 49*, J“ XL L. J 
133(IX>”) Zia-W UD r Ilavaa 37 V 
l4? il X»Ji Mahoni'vi HraJnm r shtikb 
If-iuii X> 1. A*" (1911) Dhanapala r 

Vnuit'n luiiU 34 M. Lk J 41S (1913), 
Mihoii'vl Ibrahim Hu^.-uia Khan r ktnbjka 
Ik'sha 1 ''ituh P t 59 t- 537 (1913). 
Ivvivan '\a.ij r Ji.j-vararavana 37 M- "O 

> IV {Ml4) Tamvla' r Ixraijviiia, 

'j.i O 1~> (1 A>). \rl as to rrrcsti n 
jvr>.vo«lir.' NvavaiA PaJlar r (Jopi'a 
Kn<hnv 3" M 1v> (Ix'l), \ijaibcn r 
Wh Kai ta, r M I. J 311 (I 07) [p3rvt 
» f r *i-A} ,>• \r\ 1 V' « I rn n l jfv 'j 1 r t a< t 
•>1 f liu-j 1). 

(0 fVi- ai Jui 411 . a(cl 1 1 Hi-k-i 
O 111 IVv 3-1 IT 
(31 lxa.-.’r.> Pr-^ 1 j IaiI *9 1 *o -7 k- 
( \| ( <. , h kl I 
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oiilj uicidentil and not a matter directly and substantially in issue m tlic suit 
The addition, howcicr, has apparently been considered unnecessary It has 
been held that if the olicct of a decision in a suit is necessarily inconsistent uith 
a defence which ought to have been raised (but was not raised) that defence 
must under this section be deemed to have been finally decided against the defen- 
dant who ought to haao raised it(l) 

Explanation V. — According to the provisions of this Lxplanaixon, ana 
relief claimed in the plaint, which is not expressly granted by the decree, 
shall, for the purpose of the section, be deemed to have been refused (2) The 
legal effect of this Explanation is that of treating the omission to grant the 
relief asked for m the plaint as cquualcnt to an express refusal, and the claim 
thereto in a fresh suit as rts judicata (3) This Lxplanaixon refers to relief 
applied for, which the Court is bound to grant ^vlth reference to the matters 
directly and substantially in issue (4) The words “ relief claimed ” apply 
only to something which forms part of the “claim” stnctly so called, that 
IS, something which the plaintiff may claim as of fight, something included 
in his cause of action and which if ho establishes his cause of action the Court 
has no discretion to refuse They do not include something which the plaintiff 
cannot in tho suit claim as of right, but can only claim in the sense of an appeal 
to tho discretion of tho Court and which the Court may refuse m the 
exorcise of its di'crction on grounds of general cxpcdicnc> or otherwise o\en 
if tho causo of action is fully established (5) E\en if the suit as regards tho 
relief claimed Ins been wTongly dismissed, tho plaintiff cannot suo again for 
tlio same relief (G) Tho Explanation docs not applj where tho Court is silent 
on a head of relief onlj claimed as anciUarj to the mam relief, and which by 
implication is rather granted than refused It onlj applies where tho Court 
IS silent on an mdepenJent head of relief claimed and dulj cont^o^c^tcd (7) 
A decree cannot be superseded by the mere omission of tlic Court executing tho 
decree to pass orders ou a claim made under it (8) 

The former suit must have been a suit between the same parties 
or between parties under whom they or any of them claim, litigating 
under the same title —This is an application of tho prmciplo contained 

(1) Malum t Anil Randliu 13 C \\ N (4) Kandt Uinmbatha r Ihjila 

’>13(1009) Kaodi Chcria Kunhammed, 4 M 30S(18S1) 

(2) LzpL I\ Sco Jiban Das Oswal > (6) RatnDayilt ^ladan MoIiaq Lol, 21 A 

Durga I'crhliod Adliikari, 21 C 2.,2 (1893). 425,433(1899), I D [claim for mesno proilts 

Dliam llam Saba t llbagiratli Saba, 21 C accruing duo after institution of former suit] 

1 92 (1895) , Kachu i Laksbrnaq Sing 25 C Sco os to taking monfjr, decree ui mortgage, 

115(1000), s c , 2 11 L R 781 and not asking for relief bj sale, Sbebu 

(3) Rambhodra t Jagannatba, 14 M 32S Hera i Cbandra 2Iohan Jana, 33 CL SiJ 

(ISOO), ECO Mon Mobun Sirkor r TboSocrc (1900) folk in Puri Lai r Aand Ram, 
tary 4 { State for India in Council, 17 CL 90S 31 \ 19{ljOS) 

(1893), folk m Ram Da}al t Madan Mobaa (0) Sukb l<al i llliikhi, 1 \ la?, 190 

UI, 21 A 425 (1899), F R , Bbibra t (18S8) 

Sitaraiii, IJ R '>32(la0t), Ila^st ludnis (7)Iatmabair Ubabai, 12 B 451 (l8aS) , 
iianlSngli 12 C. 118(1903) ubere me»ne n. c., in appeal, 13 R 242 (ISaa) 

1 roflts cUiiikhI ill Eioond Euit wore for ]>enod (a) Nityanunda Gants^ct i Gajipali 

hul vquent to i r*t «u t kosudrta Dera, 24 M 031(1201) 
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he IS bound to bring before the Court all grounds of attack available to 
him with refeience to the title which is made the ground of action (1) Thi' 
question what is a different title is one of great practical difficulty, and must 
bo decided upon the circumstances of each case separately (2) All that tins 
Explanation enjoins is that every ground which could and ought to have been 
urged in support of the claim actually made in the suit, shall be deemed to liaro 
been adjudicated upon therein, whether it was actually urged or not (3) 
This Explanation applies only to cases in which the plaintiff, having on a former 
occasion sued for certain relief on the strength of one title, afterwards claims 
the same relief on the ground of another title, of which ho might have availed 
himself in the former suit It docs not apply to cases where the subject matters 
of llie two suits are different , (4) nor to cases where no relief was asked for or 
granted as against the particular person m the former suit though be was a 
party to it (5) The word "might” presupposes that the claim to be barred 
must be within the Irnowlcdgo of the person during the first smt (6) It was 
proposed to add to this Explanation the v\ords “and to have been heard and 
finally decided so far as the subject matter of the former suit was concerned 
and no further,” which was stated to be intended to meet such cases as rent 
suits, in which, unless the question of title is expressly raised, such question is 


(1) AUutimt Ivuajusba, 7 'M 204(1883). 
SLO Piltapup Raja v Surcya Rau, 3 M 520 
(iSSo), llabomed Rcasat All p Ha«m Ranu, 
J1 0 157(1803). A L J 20 27 

(2) Sco GirdUar JIanordaa v Dayabhai 

JvalaLliai, 8 R 180 (1882), per West, J , 
Kamc3«ar I’crsliad v Rajkumari Ruttun 
Kotr, L. R 10 I A 238 (1802). Cospersz, 
tOS, Raslico Rjsboro Roy Clioivdliry v Ivrislo 
Cliundor Sandjal Cliowdliry, 22 W K 464 
(J871), Woomatara Delia v Uimopoorna 
Dasicc, 11 B L R 153 (1872), Denobund 
lioo Chotilliry V Kristomonco Dossec, 2 C 
]52, ICO (1870) Iho Calcutta High Court 
lla^o held that a party to a suit is bound (o 
assert all lus titles [Denobundhoo rhoudhry s 
CA-^, supra, per cur Garth C J , dtss , foil 
ID Blue! a Uall > Bhuggiii T^all 3 C 2J 
(1877), dist 111 Raillianath ( uudu t l,aiitl 
vr>H^,a^o Bank Of 5" ) (ISlO)] , but this 
\it« lias bc«n dis-^nled from by the Vladros 
llinh Ciurt (lliyila I\andi Uminatho t 
Ihyila Raiili (hma Kuiihaiiud, 1 3f 308 
(IsSl), ‘'ad\\ 1 IMIai t (Inniii 2 V| 0^2 
(Ii>7J), s u iho in Mlahaki I High C ur( 
Balu Ul i 1,2 \ 5s2(lS7d), 

•^luo Ratan 'singli rN^uo 'lalni Mi-<r, iJ V rs 
(IhSl)) mil l> tlityilmiil ly High Court 
IK' tin rav t tiiirraa^^ R ''8J (1881) 
s<o 1 IiiUo Sbaiikur I'atilVL H unthttiidrira 
a 1 11 ( n \ ( siflsyL I »t M also 


Sliridar Vniajak v Narajan Valad Babaji, 
II B H C R 224 (1874) , and Hoji Hasam 
ibraiiim v Vancharam Kabandas 3 B 137 
(1878), 111 winch latter ease VVtsf J aiig 
gosts a rulo which tnJl reconcile the decisions 
niul tlio nioro recent decision Guddappa t 
lirlcappa, 25 B ISO (1000), s c, 2 Bom 
L R 872, m wlucli Jenkins, CJ, iomchs 
the proaious decisions and accepts tlio view 
of the section tal cn by tho Calcutta Full 
Bench case] , sco Casperez, lOS^lb, in 
which tlio question is discussed, and >aro 
Ifari t Anpurna bai, 11 B ICO (18SC) fn 
Italbathar I*iath t Ram I al 1 \ I J 2-S 
(1004) tho title was held not to bo tho same 

(3) Ramaswatni Ayyar » Vytliinalla 
Ayyar, 20 M 700 (1002) 

(1) Sarkuui Abu Torab Abdul Halicb i 
Rahaman Baksli, 24 C 83 (1S9C), n hired lo 
m Ivoilash Moiuliil i Baroda Sun Ian Da'-i, 
24 C 714 (1807) 

C?) Itaiiidas I Vazir Sahel, 25 B 580 
(I'Wl), s c,JB L R 170, Syid vrahomed 
I Ainbika Pershad, 30 C 527 (1012), J"* 

( W \ 507, 14 Bom I 11 280. -d 
M J J U,S. 15 C J, T 111 , Ml "» 
i tjadi ir I Bhagwanta, 11 \ 590 (1012) 

(0) Vfan klai i Virihaiil, • Bom 1 1 
IO_(l (lJ07), Vla*ilaiiiau a i lliirurtig' 
Urn Jt VI tS.5 /I MIS) 
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onlj iiiciilcnlil iml not n nnttcr «lirvcl1> ond «nl»slantnll) in i®fU 0 m the suit 
Tho .addition, lioMc\cr, Ins iippsrciitly liccn considered uiintccssir) II has 
been held tint the cnccl o( a decision in i Miit is nccossanl) inconsutcnt with 
a defence which ought to hose been riistnl (but was not raned) tint ilefcnco 
must under this sett ion be deemed tolmiobccn fiiull) do{ idod against the defen- 
dant who ouglit to ha\o raiscil it (1) 

Explanation V — Vcconlmg to the inoaisions of this LxjiUuiaixon, an^ 
relief clanned m the plaint, winch is not express!) granted b} the decree, 
shall, for tho purpo c of the section, be deemed to liaae been refused (2) TIio 
legal cfTcct of tins irpfjjifl/ion is that of treating tho omission to grant tlio 
relief asked for in tho plaint as equualcnt to an express refusal, and the claim 
thereto m a fresh suit as ns judteata (3) Tins Lxj lanalton refers to relief 
.applied for, which tho Court is bound to grant \nth rcfcrcnco to tho matters 
dircctl) and sub'.tantialU in ivsuc(l) Tho words “relief claimed” apply 
onl} to fcomctlnng which forms part of tho “claim” stnctlj bo called, that 
IS, pomcthing which tho plaintill ma> claim as of jight, something included 
m Ins cau<o of action and which if he establishes Ins cau«c of action tho Court 
has no discretion to refuse Thc> do not include something winch the plaintill 
cannot in tho suit claim as of right, but can onl) claim in the sense of an appeal 
to tho discretion of tho Court and winch tho Court maj refuse in tho 
exercise of its dwcrction on ground* of general cxpedicncj or otherwise caen 
if the cau'-c of action is full) established (5) Even if the suit as regards tho 
relief chimed ha* been wronglj dismissed, tho plainlifT cannot sue again for 
(ho same relief {fl) Tho PxplanaUon docs not appl} wlicro tho Court is silent 
on a head of relief onl) claimed as ancillarj to the mam relief, and which by 
implication is rather granted than refused It onlj applies where the Court 
is silent on an independent head of relief claimed and dul) coutroaerted (7) 
A decree cannot be superseded b> the mere omission of tho Court executing the 
decree to pass orders ou a claim made under it (8) 

The former suit must have been a suit between the same parties 
or between parties under whom they or any of them claim, litigating 
under the same title — This is an application of the principle contained 

(1) Malum 1 Anil Bandliu 13 C Xa N (4) Ihjila Kanili Uinmbatba t Tlijila 

'>13(1009) Kaadi Chena IvunbainTQcd 4M 303(1831) 

(2) Expl IV Sec Jiban Das Oawal i (6) RamDayali Madan Molian Lai 21 a 

Durga Pershad Adbikan, 21 C 2 j 2 (1893) 425,433 (1890). F B [claim for mesno profits 

Dbaiii Ram Saba v Bbagirath Saba, 21 C accruing due after institution of former suit] 
C92 (1390 ) , Kaebu « Labsbman Sing 25 B S«j as to taking money decree in mortgage, 
115(1000), 8 c,2B L R 781 and not asking for rcLei by sale, Sbebu 

(3) Rambbadra t> Jagannatba, 14 II 32S Bora v Cbandra Mohan Jana 33 C. 349 

(1800), SCO Mon Mobun Sukar V TlioSecre (1000) folk in Pian Ral v Nand Ram, 
tary of State for India in Council 17 0 903 31 A 19 (1908) 

(1893), folk m Ram Dayal V iladanMolian (C) Sukb I.al i BbiUu 4 \ 187, 190 
I.al. 21 A 425 (1899), F B , Bbibra v (1388) 

Sitarara, 19 B 532 (1894) , Uajs t> Padma (7) Fatmabaiv Aisbabai,12B 451(1883) , 

nand Singli, 32 C 113 (1003) wbero mesne s c,m appeal 13 B 242 (1888) 

I rofits claimed in second suit wore for period (8) ^ltyanunda Gantajet v C’ajapafi 
subsequent to first suit \a8ude^a Dexa, 24 M TSl (1901) 
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in the imxim, res inter alios acta alien nocere non Met, what is transacted 
between one set of persons ought not to injure or affect another person 
Judgments and decrees only bind parties and pnvies (1) A person who is 
no party to a decree is not bound by it (2) “Parties,” m the larger legal 
sense, are all persons hanng a right to control the proceedmgs, to make 
defence, to adduce and cross-examine ivitnesses, and to appeal from the 
decision, if an appeal lies , and it may be added, those who assume such 
a right The only extension given to this rule by Indian Courts is that a decree 
against a henamidar binds also the beneficial owner, in ^vhlch case the 
parties are the same in fact though not in name (3) If the verdict were not 
required to be between the same parties, a man might ho bound by a decision 
who had not the liberty to cross examine , and it is contrary to natural justice 
tjiat a man should be injured by a determination that he or those under whom 
he claims were not at liberty to controvert [4) Except in the case of judg 
luenfs in rem,{Jj) and judgments relating to matters of a public nature, (6) 
which are goi emed by % different principle, no person is bound bj a dccisiou 
unless he or those under'whom he claims were parties to the proceedings in 
which It was given (7) But it is reasonable that the same set of persons, or 
persons chiming under them, should bo bound by previous proceedings con 
cernmg the same matter There is no hardship in holding that a man sliall 
be bound by that which would ha\c bound those under whom ho clamis quoad 
tlio subject matter of the claim, for ho who feels the advantoge, ought 
also to feel the burden (^uj senM commodum, sentirc ddet ct onus) and no man 
can, save in certain cases excepted by tho Statute law and the law mercjiant, 
tnusfer to another a better nglit than he himself possesses (8) Persons otinr 
than tho parties to a suit have been divided (9) into three classes, ivitli reference 
to their position as affected by tho judgment — 

(<i) Persons who claim under the jwrtics to tho former suit, or in tlic language 
of English law, pnaies to those parties (10) 


(I) afohunt Das t Nil Komul Dc«au, 4 
OWN 283 (11)99) In Goollvltan i Tclar 
GoaJa, i C W N 03 (1899), tho jiidginint 
was not uilcT partes 

(J) Srishnani Chatbjan butti llaji 17 M 
17, 20 (1S92) , God Ivhan t litar Goala 1 
0 IV N. C3 (1S99) 

(3) Alohunt Das t Nil Koraul IXwaii, I 
C IV N 2S1 (1899) 

(J) Duller, N I* 213 In Id 1 % >07 

Giijju I-dl • 1 lUch I«dl Ip C 171, IM 
(18S0) 

(I) &»o s 11, DiuIluch \ct 

((>) S -o s. 12, lb 

(“) (<111111 I-all t IaU«b bill. AH/ At 

(s) lull 1 » ii)7, m 

(9) la \liiiic Iblio^ Ifil d I)o> I \uIIiMu)\ 
U)S»uiulh.o. 0 » TO*. 70 ► (I'‘-‘>2) j^r 
l,ath I'll T 

(10) III II law « ( ' I I i- 1 • le 


conics j>rivy of another, (1) by succeeding t<i 
the position of that other as regards tho sub 
jeet of tho cstopix;!, eg, on ossigneo or 
graotco, (2) b^ bolding m subordination to 
(Itat other, e.g , tho caso of a landlord an 1 
Uuant Tho ground of prnity la properly 
not iKrsoinl relation To niako a man prity 
loan action ho must ha I'd ac juirLdan inlcnst 
m tho subject milter of tlic actioft cUJu r b> 
inheritance, succession, or ]>urc]iaso from a 
]>artj sultscgite/itty to the octim or hu inuit 
hold I ro{>rrly subordiuatil^ Jhua an 
nasigiicoianut « btopped byo judgment U{,aia'l 
(ho assignor obtained aftir (hi assignment 
DigiloH on Islojjicl 3th cd 142 ill V 
]ii.rioii M Mil to claim uiidir anollur wli n 
lio dtniis bis tide tlirough that otlnr b/ 
tsognuuiit If othirMjse Simlir bd i 
udutar Mai -J I I, 3 (I'Wi*) A [null 
I aiiia l>i(wi'< II in menti ncndil.ranl * 


l« rson U 



''U u 


IT^ is C.LM n M 


(0 I'oif-on'' who, though not diuiiin,; uiutcr (he j (o (he foniirr 

ml, wein rqrr-jfr/fl h\ tliini t)irtcin(l) .‘'Uili »ic j a-oin iiitrrc t«l in (Iio 
t t%lc of If tiUr or into titc, m rclilion to tlio executor or uh])ini:>triior, 
F*nicholdcrs in n <onijnin,(i) in iclition to the rcsntcrcfl ofllrcf of tint 
coinpjn) , iiif in Inin, nicnibcrs of i joint iml ttiuhvnlefl finiifs in rjition 
to I incml^r who Ins nitliricnth rcp.c«cntc«l tlieir intcrwls in x former 

suit (3) 

(c) bliingcrf*. "ho uc neither ]m\ics to nor rcj>rc- tntnl h% the jKirlics 
to tJif* former suit 

The ,,cncnl rule is tint ni tho if* ence nf fxmil,(l) in idjudintioii la 
binding upon the pirliM to » mu! oi ptr-ons clij/jung imdtr or ri pre cnied b> 
them, but upon thue utilx It mu'>t boshonn tint tho p irt) in tho former buit 
ripir-ciitcil tlioinJcrc't clumrtl in the I ittcrbuit A pxrt) represents 'lUintcTcots 
owiieii b\ him 'll the time of tin ictiuti or hubortlin.'ito to his, thoiigli belonging 
to oi)irr« V dcn‘iuii i^jiii't him will bind interests letjuircil b> bun Eubso 
'lULinU, ijiJxllfiulKinlirLitouittr»^tsicpri ented b\ huuwhciuoLVcr ictjmnd (5) 
The mime md objwt of tho former s>uil must bp regarded in order to i tert iin 
who w 14 rcilU ind subst lUtidK tho hti^uit (fi) When once it is ni'ido elcir 
th vt tho self s-imc n,>ht in<l utlo is "ubst intnlK in i.5uo m two smii. tho preci o 
form in wliuh either suit was brought, or the fait tint tlio pliuitiil m thi one 
1 no w 14 thu dcfinlinl in the other is iinmilerial (7) \ud tlio fiit tint 
tin tc ire ollii r pirtus introduicil in tho bub equent hluatmn docs not iltir 
tlioi isc the 1 toppcl buh ists between till, pirliei who wen piiliu> to the former 
hti^itiou (b) But there is no re3 juiUclIis where tho subbcquent decision is nut 
between tho partus or tliosc cl luiiing under them (0) Tho decision in i suit by 
olio of two zemindars igaiust the other is to tho right to the profit rental of a 

] uriL4M.r at u Court sail Kriahiul>hu| att (J) Jogen Iru t i'umiilru 14 Muu 1 t 
Pciut \ikraiiu iXiu 18 it IS \t> al ] J'o 

to whether flecnc 1»y ijarmlar la cvileniv (4) Sins 11 \ulhor4 Liidcnto Vet 

when superior landlunl sues for rent bco (o) b,.b*(itp[ ayiv i X cohatrninaiia a3 M 

/Ai/aram t Aar<ici 4 6 U a (iitJVf 

Vn auction ] urchoscr ut an entire ihtalr at (C) ^luindar ut PitU] uram t Iho Pro 
a bale f r arrears of meiiuc, is not tho ) iictorsof tho Mutlaot Kolaiil a 1 R 51 V 
tfucvcbsorolthuilclaultuibproinetur Kant-v _0O iXI.J 3 C L R 2b5 (IS'8) icoaNo 
Proshad Hajari t Vbdul Janiir SOWN Ram CUundcr Podilar i Han Has ben j C 
o”0 (lOOl) V jrior pure Iiascr of land IS. not 403 IW» (ISbJJ 

isloipcd as being irisy in cstalo b> a (7) Gobind Chundcr Coondoo » liruik 
judgment tho vendor jjj n suit Chundcr Hose, d G. 145, 1 B fJ8“7) see 

begun after tho (urcUaso Vbdul i MiaLbaii, bliadal Khan v Anun uUah IChan, 1 V Jd 
do B -07 (1011) (1881) 

(1) b 11 of the Code dues not however in (8) Mohidia e Muhammad Ibrahim, 1 J1 
exj ress terms mention roprcsentativcs or tlio II C R 245(1803), GopalDasw Go]inalh 
caioo/personsrejrcsentcd bj but not claim birlar, 12 C L. R 3S (ISSi) Ihat is jro 
log through tho parlies to the former smt aided tho rehef sought in both tho suits is tho 
As to represcntativo suit agaanst sect of same Dworkanath Roy ti Ram Chand Aich, 
worbhippeis sco badagoj a Chanar t Rama _r C t28(lt>09) 

Uao,30fil 185 (1907), 11 C X\ N 585 17 (J) Zainindar of Pittajuram t Iho Pro 

if Ij.J J40, 9 Bom 1 R Odd pnetofs of tho Xfutta of KoIaiiLa, sajja 

(d) Under 7 W m. 1\ and 1 \ let t 75 
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baz'iai was licld by tbo Privy Council not to be res judiccUu ui a subsequent 
suit for possession of a share of the bazaar, in which suit all the paities, plaintiH, 
and defendants, claimed under the plamtifi in the former suit Such a plea, 
hone\cr, might well be a defence to a liostde claim by persons asserting 
a title under the defendant zemindar in tho former suit, against then 
claiming under the plamtifi zemmdar in that suit (1) A decision of a 
mateiial issue in a suit against one who is the representative of an estate, bars 
a suit by the true owner on the same issue (2) And a representatu o of the persou 
IS bound by a decree against the person whom he represents , but it is essential 
that there should be an adjudication as to the feet that he is representative (3) 
A verdict against a man amng in one capacity will not estop him when 
he sues in another distinct capacit}’, and, m fact, is a different person (4) The 
principle of res judicata has no application m a dispute between paitica 
all of whom claim under the person in whose fevom tho decision in the piovious 
suit was given (5) 

Hindu widow — A decree faulj and propeily obtamed against a Hindu 
widow, relating to bei husband’s cstitc, binds tho loversionaiy heirs, the 
wliolc estate being for tho time vested m Iici, absolutelj for somo purposes, 
though m some respects £oi a qualified mterest (6) It was held under tho 
Limitation Act of 1850, that when the widow as plaintiff sues to iccovci the 
liusbuid s cst vto, held adversely to her by tho defendant, a decree against her 
would bind tho lovcisiuncr and that adverse possession, whicli would bir her 
light of suit, if she were aliv c, on tho giomid of limitation, would cqiull) bai that 
of tho reversioner (7) But luidcr Article HI of the present Act, it has been 
deculcd tint a reversioner who succeeds to iinmovc'iblo iiropcrty has twelve 
)uirs to bring his suit for possession from tho time when his tstito fells into 


(I) \sgbar UczaiUiaii t Jlahonicd VlcbUi 
llu&siiu Eban, JO C 550 (lOOJ) 

(J) febiNabn^aja i >QgaluJS-»^a, 1 ^ -7 
(1S7&) 

(J) Ktiiii L.iU i basin libusou Insnas, 0 
C 777, SC L IJ sioGournioui 

DiUc( Ju„ut Cliundri tudlukari, 17 C 57 
(ISSJ) Wlnro ono ul iho lartits In » suit 
iJus, md no sttjs ^0 tiUu to ri.\no tbo 
Mut, lud tbu suit abalii or id disnusscd, no 
frt li duit (. ui bo Lrou^lit Ibii not so 
iiiidir Vot Mil ut contanud 

n> MimUr (ruxuiuiL Vii tlur suit sboull 
lx Iruu^bt Ikpa I^b n Dundo; lib^a i 
J, ojo Nalb VIo\.Uui ad!i\ i, S C 357 

(1) ItiLojiraoc I uii nad.u, 5 Uont L J{ 

, Uorjuv in t Molji, 31 11 llo 

II •JJ) 

(a) 1 V ‘ I Jn.J. " I' 

i'a(E-jj) 

10 ) V Njti.! ir i '•snuut 1 aj ilj 

Mx ir jM I \ •-‘l|(I'ul),^u,^ nbr 

fiuc r < c I - tx utt \ Ka^tt c. Dva ii. 


II VI I \ 21J, 207 (ISO?) , Bralimumu>o 
Diss(.o t Kristo Mookerjeo, 2 0 2-J 

(It)7i») , 2Cobm Cbuudcr CbucUriiutt / 1 Ciuru 
I’crsad l>o s, ]j L It, bup Vol , 100s, J 
W U 505 (1803), t\aud Kumar t Iladba 
Kuan, J I JsJ(lS70), bant Kumar t ilto 
barai), S 503 (ISSG), bachit i Budliui 
Kuor, S A Id J ( 1 sso) , Adi Dto iraiii bitiob 
I DuUiiruu buigh, 5 V 63 J (ISSJ), llari 
K itii Cliillcrjru t Mutbur VIobun Goduami, 
J1 C S (ISJJ) , .0 I \. 18J [tbo rulo UI tlio 
bbiiaoUiiga caso (0 VIoo I A 53J), to tho 
cUllI that liu adi erso dci.ri.o ug mist u ihmlu 
\uduw binds ibosu cLmiiiiig m sucicd-tion, 
ipi bes c<tuaU^ to tlic caso of tho dauglilcr] , 
iribliuH lu ijuti hr Kuar i Sri Aoraitt bmgb, 
.0 V 311 (18J3), I^cbinl Aaraiii t Kani 
Cbauira, 1 \ L. J 117(1007), Bcbari Lai 
I Daud Ilu^m, 35 V. dlO (1013) 

(7) Xobm Chun lir Cliur-kt rbutty i l<mu 
IVi ilI)i-.sD KK .buj \l 1, 1003 (1803). 
a t, , J \V’ 11 505, AnintoUl llu-o r. 

1 ijoiRikauta aiilUr, 15 11 L II 10 (1375) 
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appcllaiit Iiaviug beea a party to a former suit, in wliich the le&poudent 
obtained a decree for possession of the estate in question as mother and 
heiress of the last proprietor, is barred by such decree from afterwards 
ieco\ermg possession, on the ground that the respondent is not such heucss 
Although such decree baned the appellant from setting up in this suit a familj 
custom for the purpose of showing that he was entitled to possession during 
the life of the icspondent, he is not thereby debarred from showing that upon 
her death, if he survives, he will be entitled, under such custom, to succeed her, 
and therefore to have a certain deed executed by her declared illegal and in- 
operative after her death (1) 

Benamidar. — Where the paities are parties in fact, altiiough uot in name, 
IS 111 the case of a person who bujs an estate for himself, but has it cou\c}cd 
hcnami in tho name of another, a decree properly obtained by oi ngimst tlin 
beuamidai is binding upon the ical owner, tho presumption being that the 
benamidar instituted the suit with his authontj and consent (2) 

Co-defendants — AVhcrc it was broadly contended tint there would li- 
no ?C6 judicata, as between co defendants, it was held that such contention 
was mcorrcct Section 11 does not preclude tlio decisions upon any issue from 
operating as res judicata, merely because t!ic issue is raised as between co 
defendants, if the matter was directly and substantially in issue in a former 
suit, and tho other necessary conditions arc satisfied iiio woids ‘*bciiiccn 
the same parties^' in this section, qualify not only tlio wuids “former suit' 
but tho whole c\picssion “ tn issue in a fornicr snil ’ Therefore an issue 
lai cd and decided as between co defendants lu a fornici suit miy bo res 
judicata m \ subsequent suit, in which tlicy aio iirvngcd as phintilt uiJ 
defendant (3) Wiicu tho same parties were contending in the former suit, 
in fact though not m form, as wlicio they were co defendants on tho record, 
but tlieir interests wcie different, and there w is an issue between them which 
w IS decided , Its dctibion is a bar to i second suit or defence i using the s unu 
i-j'uo between them, when lu the position of pluntif! uul dcfeuduil (1) Ihe 


(I) Itkait Dour„i I’lraadbliJfclii Ickiuni 
11 )ur„ i Koii\»arj, 1. U \ 11J(167S), 4 
t loo, JC I-lt J1 

(J) Molumt Dsi f ^il Koinnl Dcuaii 1C 
W N -&a(lbja), tiui ils UhChi bej I llliu 
pW U larshad, 10 C SJ7(18b>), KhubChatid 
r Nar-iinSingli, J V 6l-(lSSl}. bhan^arii 
Kri liiun, 10 M (ISsa), Kc llliUualMl 

t Maharaja IlajtnJr» rratai» Sa!»3, 
'i 11 U J*. 121 (1S70), i’r b)ini> CMiiiir 
Chou Itir^ t K \1 L til hull 1 r 1 dChuH Ihr^. 
11 f.. 11 , 1 11 7 J (Isi “) , ail 1, on thw i.\i 

I II '' ill I 1 ^ 'tliu iH tl rial oumr, as to 

II iLiiin hnit latl^ t > tic ftuil, M-f SI iDith 

r N jh II ( hun Ur I 03 , H I’ I.. It 1U2 
(Is'i), II a lUUi. i Hun Churn 

le r, 10 \S It. —‘0(1'' s), Kalio i*ruswnao 


UoM.t Diiiunatli Jjo!,e Mullick, IJ 1\ It IJl 
{1S7J), 11 B L U 50 

(3) Maij^iurwni. S3cd31d l{ost.tn Kli m 
St W \ J0(IJ03), s e, HO W, Ivan 
di 3 il thcn 3 v j /ainonu of Calitul, M 
7la (IKlJ). \u^uf baliib t l)iirt,i, JO 'I 
417 (1007) 

( 1 ) lUmchaii in ^ ira 3 aii t \iri 3 iaM> 
huin, 11 B 2ll» (IhsO), Mimed Ml < 
Khan, IS \ ha (IhJo), bhil‘1 
Khiii I \mirt ulhli Khan 1 1 ij (ISSl) 
(mi Ilhi;;uant Sin„h i lij Kuir, 8 \ d 
(lS3,)], bhaikliKluxruhe IJlfv iiii KuK^i 
latima, IS M i j (1s) 0). ChaiJiI (3 1 l-ui i 
Duiu>hi 3 , J hch C Let hjO, ( < Itenliam > 
larluf Shreual iir 3 , 3 Han , 02, [-ui Koaii 1 
Crauf rd, K IL U Ch D -J, uni 
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« }>l >■ bj' < • Mkl ,1 ' <• < I *• » 
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i*t..t.,k. 11 ;i ii.s:i •:*•!'.».. . 

K1I4. ^L :<■» («'■•*:>;. 

s: x ( 1 '.*^-) N-o t 

hw*^*j*( M iOl (I'.’l) Oiw' « t •!< ■ 

{(Silkt.'a lr,»y ft]}**! ft^^itjt !!<<■ tl'ot** m 
Ut«f«s Us-vlf wtl ttx' tAijf <!< '> . 
Nulkl I. It It 

(1) l'.fttr,;hftt»!}» Nua^ftit r N*is7*n M* 
II l(. 2|U (If^O. ••/‘f-* iMIuvi'l t» 
Uft].vi f |lU>ft;J. Zi It :r> 
lUUir.iiJ f l)Ut>'l». aO II IMMI'JIIK II 
Itum. I» U ^«rLAU 1. 

ll-.l.i:u. 17 (• W N IJb (I'JUI, Aliwa.l 
All f Nft]ftt<at Klifto. tvj'iii , MV Ju<’>» 
r. Kumaf un tii*u,3 A 17iJ(lssu|. 

TijKuar.t V. y| ( Ittj) , but MO »l»« 
llrujo llclmi MitUr ( Kcdar Nath Mu 
lUiJiilftr, 12 C V. II (iKlHl) [‘liftsontol 
{rum III CLau'lu r Kuiiliaiiiol. It M 221 
(IVJI), l.'» M. 201 (Ity.'}] • Kumn'ltr Nfttli 
L’al CliuaUbry v. llruja Nath I’al t1iuH<Jliry, 
IJC 2u2, 1' IS. (IbSO) [fulluMcd ami a|>)>Iicil 
III Gubind Cltuiidir Nuiuly c Sn Gvbtiiil 
Cliuudhry, 21 C 22U (IbOU)] , ISaluiubhat t. 
Narajanbhat, 2<'j IS 71(1'J(X)); andrtiuorLa 
and CAMS iiUd m Cos^icrsz, 371, 372; Ha* 
lambhat v. NorayaiibUat, 25 U. 71 (I'JOO) , 
8. c., 2 IS L. 11. 511 [buth piuviuuB judg* 
iin;ul is uol ru judic<i/a when the ^damtifl m 


IV ♦,.! **♦ 1 :.1> * r. 1. ,iul I Mtjr 

>ilb< :.;•!* ..I) , lift) Nu a. I r KL'dalaxi lUi, 

*• < U N <lit\i 72MI'-'>11« M> !utuuu<l 
r \ tiftftrjutLftnjftr, 20 M. 337 
<r*>2t. ISftlftfti.troo r Nft^ay<in>!,rl, a ISuZk. 
I. II yl 'l'.o3). (.lu'jjr Onrau bingh, 22 
\ 3^4 <r**>S. ll*)UUftiii r KbeUUri, A 
t W N. 721 (IWII. r.huj>heLiu ». 
rutiuohftf l>ft)ftl, A C U J (k* 3 (la07|; 
«.w>hu>«i.jh r Cliftn InVfth binjh, A C !» J, 
t»ll (IIW7) 

(2) hlirihh Kli'x-ttlu.*! lloftM-iu r. NubUo 
Fatiii,ft.3<' (l&'ii), but M« lliLiuftt All 
( U*ftli uii i>u>A. 12 .V. AUO, A09 (IblTJ). 

(3) Sum 1 Muii«hi. 3 ISuiii. 1^ It. yi (|<.<i.iU). 
Siv ii'4t»» to K» lU, II, rtnlr , MahadiHi i. 
VaftmUni, 3 ISuiii I. U 737 (|y>.i3) 

(I) l)u»l Malianunoil Klaii i SaiJI'H^dui, 
2U A hi (lh'J7), Sarml.i Ihaiuid i-. ICudiuh 
Uaftbiiil. 17 C W N. 12s 11912). 

(A) King I iluan>, 13 AL & AV. 401 • ISrms* 
iiiradv. ILuriftUii, I,. It 7 U. P. A 17 ; Kendall 
I', llauultoii, L. It. 1 App. Cos. 504 ; Uaiu- 
iiioiid t\ Schun(.IJ, Ia. It. 1 Q. P. 453 (ISOl) ; 
M-o Combefort i’ Chapman, L. It. 10 Q. B. D. 
220. 'ritis rulo has been a]iphcd and adopted 
in India os a matter of principle : scu Nathu 
Lill Chowdliry e. Shoukcu Loll, 10 Ij. L. It. 
2U0 (lb72) [dissenting from Itamnath Itoy 
Cliowdliry v. Chundcr Sekhur Mohapiiter, 1 
W. It.50(lb50)] ; llcmciidro Coomof Mulhek 
K 
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cause of action for the injured party m the case of eitliei a joint contract or 
a joint toit, and that cause of action is exhausted and satisfied by a juJg 
ment being obtained by the plaintiff against all or any of the joint contractors 
or joint wrongdoers whom he chooses to sue(l) But* the rule is othermsc 
where there is a joint and several Lability, a decree against one of se\eral 
joint and several promisors without satisfaction will not bar a second suit (2) 
And in the under-mentioned case a decision in a smt against a banian was held 
not to he res judicata in a suit for the same money against a manager, thcliahilit} 
not being joint but being based on distinct contracts (3) Conversely, uheie a 
plaintiff has failed in a suit against one of several joint debtors, a judgment 
lecovered by one of such debtors cannot be pleaded as a defence to a subsequent 
action against the other joint debtors in respect of the same cause, unless the 
plea shows that the judgment was recovered on a ground which operated as a 
discharge of all (4) It has however, been more recently held by the Allahabad 
High Court that the effect of sect 43 of the Contract Act being to exclude the 
iiglit of a joint contractor to be sued along with his co contractors, the lulc 
laid down in King v Hoare, and Kendall v Hamilton supra is no longer ajiphc- 
able to cases arising m India at all events m the 3Iofus5il since the passing of 
that Act, and a judgment obtained against some only of the joint contractors 
and lemaining unsatisfied is no bar to a second suit on the contract against tho 
other joint contractors (5) 

Father of joint Hindu family — Whtic tlie Hindu son in a joml 
family becomes entitled by leason of liis birth and in Ins own light a light 
which he can enforce against his father he does not claim undci him uitliin 
the meaning of this section (6) Therefore the dismissal of a suit for icdcmptiou 
of a mortgage of joint family property brought by the father in a joint Hindu 
family alone ^^as held not a bar to a subsequent suit for ledcmption by tho 
sons, inasmuch as their title uas not through their father, but was sopaxato 
and independent (7) The question whether a Hindu father m a particular 
buit, m uhich ho alouo of the family is a paitj, rcpicscnts his co paicentrS is a 
question to bo decided with reference to the circumstances of the case Held 
therefore, under the circuiustauccs of the ease, that an erioutous deeicc in eject 
meat obtained against \ Hindu father u vs not res judicata in a subsequent 


t Iljjtudro L.iU MuuiuLcc. J CL (1S78) , 
Guruiami CiicUi t baiuurli Chuuu Mamur 
o 'I J7(15>SI) CliocLalaig MwJali I 
buLLiAraja Mu loli 0 M JUJ (1^^-) » Lukuii 
liu KLimji i I’urshutaiu Hati 1i« 0 11 "UO 
(iSbJ), ir<.t Nului CluiiUra llu^ i Maguutra 
lU C. llJj y-3 (Issl), llharAiu 
i \n^au I^U, .1 M JOl (Ibaa) \ 
U\ih OAci^uiavat lit uf a turt tuLin. 

t{ucut tu tho tuft orioiuaU^ suvU ujhiii uill 
u<jt wuu. 1 . uithiu thu ol tlitt tint juvl^ 

Liuat tm <u t > bar tLo tnuli luii^otn ot 
e.u».ul t J.jibai, II IStm. L. lb UllJll), 

j. a 


(I) Hemciidiu Cuuiuor MuIiii.L v Ilajcudiu 

l.aU Muoruliee, tujra 

(J) Lhuiqiut biii(,Ii t bliaiu Suondir 

Ot iOl {1S7J) 1 C L It oUl , 113 lull*. 

u<ituiiie«(rutiui) uf (l-vkIs f t dicca lcI ur 
banbru] t ] orliier ku llr tun, Si, i>2 
<31 hauh 3 i Calcutta I nii hug aii<! hi i] 
jiug Co "I I _■ (Isal) 

(I) I'liilUjs. Uiird.JH AC 717 
{t) Jiluhainiijiid 1 1 in i Itadiiu iUtu 
hiUnii. .J LCU7(lv^Hl} 

(0) hutvdaf Lai c Clihilar Mai, .11 I 
(jjoej 

ib 
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smt l)y tbo bon lor rccoMr) of tho holding (1) An auction puicliascr of the 
nglit of a Hindu father in joint jiropcrlj cannot raiMj tho plci that a inortg,agc 
was made without legal necc^^ity aa long ai lliero is still tune for the eons to 
challcngo tho purchase (J) Tho obligation of n Hindu son to pay his father a 
debt 13 not an obligation which ho had incurred ]omtl> with his fatlicr , and tho 
creditor's cau'-c of action against tho father and the son is not a single cause of 
action which is exhausted upon a decree being obtained against one of them onl^ . 
A judgiucut rccoacrcd, against his father onlj, docs not therefore bar a suit 
against the son (3) Where tho plaintiff had sued the defendant’s father for a 
declaration of his right to a share of propertj, avhich ho claimed as ancestral 
property goNcrncd h^ Mitaksharalaw,ondhad obtained a decree, tho defendant’s 
father’s plea of a custom of pnmogcniturc being rejected, it was held m a subse- 
quent suit by the plaintiff for partition of tho property that the defendant (who 
had not been a part) to the former suit) was barred from pleading a custom of 
pnmogemture (4) 

Manager of same — The manager of a joint Hindu family suing or 
being sued acts in a rcprcsciitalue capacit) He can execute decrees on behalf 
of the joint famil) and receive pa>mcnts and give receipts which will bo binding 
on It (3) Where, therefore, tho interest of a joint and undi\ ided family being in 
issue, one member of tho family prosecuted or defended u suit, such a decree 
maj afterwards bo considered as binding upon all tbo members of the iamilj, 
their mterest being suflicieutly represented in tbc suit,(G) uud tho presumption 
being that he is acting for tho family, unless it wcic made out that he acted and 
professed to act for himself alone (7) In deCumg, however, tho relation of tho 
managing member to tho joint family and estate wo aro brought into contact 
with a relationship which has no counterpart in lilnghsh law, neither tho term 
partner nor principal, nor agent, nor even co parcener will strictly apply (8) 

Kamavan — fho karnavau or managing member of a Malabar taniad 
(family) is in a similar po&ition to a Hindu father under tho Mitakshara law 
^Uid a decree against him may in some eases bind tho members (9) It was, 


(1) Sn Raja Varadaraja v Sankara Veu 
Latadrl, 17 XL L J 107 (1907) For Hindu 
father’s power to bind his descendants by a 
compromise, sco Ram Ruber I’ando t Kam 
Dasi, 35 L 428 (1913) 

(2) Bakshi Ram v Liladhara, 35 A 353 
(1913) , distinguishing Muhammad Musamil 
ull.ih t XLthu La!. 33 A 783 (1911) 

(3) Dharam Singh V Angan Lai 21 \ 301 
(1899) 

(4) Kali Charan t Sheo Dulvsh 16 C W 
N 783 (1912) 

(5) Acchaibar Singh i Ram Sarul Sahu, 
foUow'mg Han Lai i MuatnaaIvuQwar,S4 A 
519 (1912), distmguishmg Gaiiga Dayal t 
Mam Ram, 31 A. 150 (1909) 

(G) JogendroDeb Rojkut i FumndroDcb 


Roykut, 14 M I A 37C , 11 B L R 214 . 
17 W R 101 (1871), BOO Can Sa\ant Bal 
Savant V Narayan Dhand Savant 7B 4C7 
(1833) Karajan Cop Ilabbu i Randurang 
Ganu 5 B 685 (lb81), Ivhub Chand t 
Naraut Singh 3 A 813 (1S81) , Caspers^, 
358, 3a9, lIuLm Chand, 211 

(7) Gall Sa\au Bal Savant t Isarajan 
Dhoud Savant, iupra 

(8) Huhammed VsLari i Radha Ram 
Smgh, 22A 317(1900) 

(9) ScoVasudevant Karajanan, G M 121 
(1882). Varanakot Karajan Kamburi i 
Vaiaaakot Katayan Karabun, 2 iL 328 (18S0) 
[m ttlucli a description is given of tho 
position, powcis, and responsibihtics of tho 
kamavan], Thengu t Chimmu, 7 JL 413 
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however, latci held by a Full Bench reviewing the preceding ca^es that a deciec 
in a suit in which the karnatan of a namhudn illom or marumalkaiayam 
tarwad is, in his lopiesentative capacity, joined as a defendant, and which he 
honestly defends, is binding upon the other members of the family not actually 
made parties (1) 

Shebait — Where a shebait has inciuicd debts in the sen ice of an idol, 
foi the benefit and pieservation of its property, his position is analogous to 
that of a manager for an infant heir, (2) and decrees pioperly obtained against 
him in respect of debts so mcuried aic binding upon succeeding shebaits 
For if such debts and the judgments founded upon them were not held to be 
thus binding on successors, the consequence would be that no shebait ^ould 
be able to obtain assistance in times of need (3) 

Managers Guardians — ^In the case cited below, (4) the decision of a 
Forest Settlement Officer, upon an inquiry held under the Boundaiy Act of 
1860, at which inquuy the plaintiff, then a minor, was leprcsentcd by a manager 
of his estate appointed under sect 8 of Regulation V of 1804, was held to be 
res judicata in a suit to recover the land A manager of an estate, who has 
obtamed a certificate under Act XL of 1858, is the guardian of infant co pro- 
prietors, and represents them fully in suits £oi money advanced m icferenco to 
the estate (5) The fact that the plaintiff, a mu or, had through his guaidiaii 
actively intervened in pioccediugs to set aside a sale of propoity in which ho 
and hia father weie jointly interested as mcmbcis of a Mitakshara family, was 
held to bo no bar to a suit to recover the piopcrty the purchasei having at the 
sale acquired the interest of the father only (6) 

Minor —To mamtam the pita of res judicata it must apjicur that the 
person whoso lutciest it is sought to bind was in some way' a paity to the suit 
j\ji intention that a suit should be for the benefit of a minor is insufficient 
The minor must be properly rcpicsentcd in it (7) A decree passed against 

(ISS-l), llaji e Athoraman, 7 513 (1S$3) , VIotliouranatli Acharju, 13 VI I \ JTO, 

Kotnbii Lali>shnii,51ll J01(li>SI} Ittiocbaii (I8G9), lulsidas Vlaliaiita i Bejoy ivislioro 
i Vclaiiiian, 8 181 1 B (ISSO), Sri bhomc OC \V 2^ 178 (IjQl) ts to suitii 

1X.M I Kill! Lradi, 10 VL 79 (ISSO), Shan relating to muthii, sco Babajino i Lus^iiian 
l^oramt lvcaa>an, 15^L 0(1891) .Kamappaii das oBom L. H 033(1003) s r,JSB 2lo 
Naiubiar t UkLirara ^ambla^, 17 VI Jl| (|) Kamaraja t llio bccrctir^ of btato for 
{1S03) Inlia 11 VI 3U0 (ISSOJ 

(1) Vasuiitx in t baukaraii 30 VL 139 (5) llooi(, i Pi rsaii t Ki-^bu Bcr^^bad 

(ISJO) L.K 91 \ 37(lbSJ) 

(3) See Huiiuomaii iVr&aud I'amlay i (0) Iho Collector of Vlon^lur t Ilanlai 
ilusiauul Babooco ilunraj Ivoynwirro, 0 VI 3»aram Sliahai 5 (’ 135(1879), as to (bo 
I V. JJ3, 133 (l85t>) IKMition of a ilmilu son m u joint Mitakshar i 

(3) rra«utui> Kuinan JXb^a t («ulab fafiul> mo Baumanm i Bmljcshar lV>sh ol 

CbanJ Baboo, L. B 3l \ 115.1^3(1873). lo \ 111, 113(1883), Jliii.Kamut ^a^oKH 

MO 30 V^ Ik vO, fur tins ca.y) in tbo lontr Babuasin t Mudun Mohun, L B 13 la'f* 
Court . Ju,.nUl Cbun hr S<.in I Kidiuanund, Aj p 1(1885), BruuKbtun. 03-73 
3 ‘-<1 B<{>. ]30(l»ll), hiM nun 1 VsUr lu (7) ( baudrt Vhiiia I l!uL«li i s<.tliBa;,bu 
Du J> I Nui,iii,jU D>^ 1 ^Iai>lt, bar Dual -8 \ 1(1005), J3 I \ -3* 

1 %j ( 1 '“'‘51 , 'la' araia o '“I jl'Ctr U n Ik i la t 
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m infant proporlj represented is binding upon liini like a decree passed again^'t 
an adult, but if is open to the infant to impeach such decree by a separate suit 
111 cases where Ins guardian has been guilty of fraud or negligence in allowing 
the decree to be passed against him ( 1 ) It is only where fraud or ncghgcncc is 
proved on the part of the guardian of a minor that the right to bring 
a suit to set aside a previous decision can bo claimed by a minor or his 
administrator , where no fraud or ncgligenre is proved a previous decision will 
operate as a bar (2) 

Mortgagor — The acts of a mortgagor prior to the mortgage bind Ins 
mortgagee , (3) but Ins acts subsequent to tbc mortgage do not , so that a suit 
by the mortgagor subsequent to his mortgage, and not brought at the instance 
or with the concurrence of the mortgagee, docs not hind the latter (4) The 
proprietor of an estate cannot ho said to represent the whole estate after he 
has mortgaged it (5) A decree obtained by the mortgagees against the 
original mortgagors, the vendors of the appellants, was held to ho no 
evidence against the appellants, purchasers of the interests of tbc mort- 
gagors, if they were no parties to that decree, and if the transfer to them was 
before tho institution of the suit in which that decree was passed , and 
the purchasers were in no way bound by the result of that suit (G) Where 
a mortgagor obtained a decree for redemption, which was not executed, 
and subsequently sold the equity of redemption to tho plaintiff, who sued 
tho mortgagee for redemption, it was held that the smt was not barred 
by tho former decree as the relation of mortgagor and mortgagee had not been 
terminated, and tho right to redeem was inseparable from the relation as long 
as it existed (7) 

Lessor and Lessee — A lessee claims under bis lessor, but a lessor docs 
not claim under bis lessee, so that a decision m a suit by the lessee to o]cct a 
stranger docs not bar a suit by tho lessor against tho samo person with tho 
same object (8) So also decrees obtained against the registered tenants of a 

(1) Cursandas Natha v Ladkarahu, 19 B Deb, 9 C 265 (1832) 

rill, at p C70 (1895) , and see Lalla Shco (5) Soshi Bbusun Cuba v Gogan Chuiider 
Churn Lai t Raninandan Dobey, 22 C 8 Sbaha. 22 C. 361 (1894) , Seshappaya t 
(1891) Venkatsamana, 33 3L 459 (1910) 

(2) Hanniantapa i Jivabai, 21 B 547 (6) Basudeb Siro i Brojo Mohan Jana 7 

(1900) C W N 54 (1902) 

(3) Radhamadhab Haidar t aionohur (7) Karuthasami v Jakanatha, 8 21 478 

Vlookcrji, L R 15 1 A 97, 15 C 756(1888) (1885), see Sami Achari i Somasandrain, C 

(4) Bonomaly Nag t Koylasli Chundcr 21 119 (1882) , Roy Dinkur Doyal v Shew 
Dej, 4 C 092 (1878), Dooma Sahoo v Golam Singh, 22 W R 172 (1874), but sco 
Joonaram Lall, 12 W R 302 (1860), Sitaram contra, Anrudh Singh t Shco Prasad, 4 A 

V Amir Begum, 8 V 324 (1SSG), Krishnaji 481(1882); Gan Sarant i Narayan Dhand 
Lakshman RajTadi t Sitaram Marrorrav Savant, 7 B 407 (1683), as to tho cQcct of 
Jakhi, 0 B 490 (ISSO) . Soshi Bhusun Cuba abatement, sco Nutarini Debt r. Bro ]0 Nath 
i Gogan Chundcr Shaha, 22 C 371 (1894) MooUpadhya, 10 C L. R 229 (1882) 

V purchaser from a mortgagor IS m tho satno (8) Rambrohmo Cbuckcrbutti t. Bunst 
position, whether ho purchases penJen/e file, Kurmokur, 11 C L. R 122 (1682), Brojo 
Radhamadhub Haidar t Monohur Jlookcrji, Bchart Mittcr r Kwlcr Nath Jlozumdar, )2 
gupra , or HI execution of a decree, or other- 0.580(1880} 

wise, Poresh Nath Mookerjee r Anath Nath 
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tenure wore lield inadmissible in evidence against tliercal ownei of the tenuie, 
who was not a paity to the suits obtained, and who did not claim through the 
parties against ^\]lom tho decrees weie passed (1) And a suit bjr a lessoi 
against a Yaiyat to set aside a pottah is not barred by the fact that the pottali 
lias been declared genuine in a suit by the plaintiff’s ticcador against the same 
defendant (2) AVhero two persons cadi claim title to land in the possession 
of a tenant, and one of them sues the tenant foi rent in a competent Court, 
and the other intervenes and claims title, and the issue is contested and 
finally decided that the tenant should pay his lent to one of them, the title 
cannot bo contested in a subsequent amt between the two claimants (3) A 
decree obtained in a previous smt for rent by an ijaradar does not operate against 
tho tenant as res judicata on the question whether the relation of laud 
lord and tenant evist m a subsequent smt for rent brought by the superior 
landlord (4) As to smts for the recovery of cesses (5) and rents, see cases 
also below (6) On dismissal of a suit for rent on demal of relationship of 
landlord and tenant, the plaintiff may sue again for ejectment ,(7) though 
where the tenant sets up liis own title to the land, the decision on the issue of 
title may be res judicata (8) 

Partition — The right to enforce it is a legal incident of a joint tenancy, 
and as long as such tenancy subsists so long may any of the joint tenants apply 
to Court for partition (9) 

Different titles — Tlie words “ hltgalin/j mjder ilie title ” do not 
lefcr to tho identity of tlio ground of action, but menu that the question must 
lia\o been raised and decided m tbe same right that is to sa} in the right of 
tho parties to the second suit and not m the right of any other person Thus 
if one IS made defendant in an oflicnl capicit) tho judgment will not bind 
him personally, and nce ursd. A plaintiff suing as next heir to his uncle 'was 
held not haired b) a decision against his father, inasmuch as he claimed under 
a title not deri^ cd from his father (10) A suit against an elder brother for mam* 
tcnancc licld not to be barred by a previous order made upon other grounds 
dismissing a claim for maintenance against the father 2 he adjudication 
in tho previous suit was not between the brothers, hut between the plaintiff 


(I) Ram Narain Rai i Rain Coomar 
Cliuniltr I’oddar, H C (18S5) 

(J) Shaikh Wahnl All r Xaulh Tooraho. 
2l\V R 1-’3(1'»73) 

13) GolinJ Chun hr Ko)n‘hi t TamcL 
Chiiiilrall 3C 113(1377) 

(4) Rularatn 'Irm liil r Kartick Chumlcr 
R. r I howdhuri. » C U X 101(1891) 

(') RickrKt r Ramesuar Malta, t 109 
(] MP) 

(il) Hurry Ilchan Ilha;;at r Rur^un Mur, 
19 C. <>•> MISj'j) , RuLpihi ( .0 

C /J I (I s '-’) , Nil 3fvihub ‘■arkar i llrojo 
'•a’h ; ,J » Jl CX 

J Hr Ira M h in Tj, rr i ‘'hui il hti ( hun Ur 


nhuttacharjee 4 C W N 13 ()S97) , Bnlorain 
Mondul i Kartick CJliundcr Roj Chowdhuri, 
I C W N 101 (ISIO) 

( 7 ) Khatcr Misin t S<i<IruJili Ivhan, 34 C 
JJ 2 (I 907 ) 

(S) Sahadrb Dhali i Ram Rudra Haidar, 
R> C W N 830 (llKlO) 

( 9 ) Hiihi-shar Daa i Ram I’roRad, dS A 
027 ( 1900 ), and «c« Madoii Mohun 'Moiidiil 
t itarkauta Vath Mondul, JO C N’ b 3 J 
( 190 il), Moiisharani i Gaiifsli, 17 (1 W S 
21 ( 1912 ) 

(| 0 ) Rii b r Naraiti Spi^h I RiijiJvuir, I ' 
734 (Jo 7 >) 
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in I Im filhcr, ami \\fti based uj>oii a difTcrent sort of claim (1) A suit bj 
persons reprcscntins the public is not barred bj a dcci‘*ion m a previous amt 
by Ibc ‘'Vine plimtifl in tlicir iiuhviduil and private capacity (2) In a previous 
suit in winch phiiitifl had been a party it bad been attempted to asicrt plaintifTs 
title to 1 piece of land occupied bj the defendants by proving that thej held the 
samo b) virtue of an alleged specific lease The Court had held that no such 
lease ha 1 been executed rhinlifT now claimed the land as belonging to his 
dfwsun, an I sued to recover it on the strength of his title , ho also set up the 
allege 1 lease once more Held that though the question of the validity of the 
lease w xs rc^juJiC4i/ 1 , phmtifi was at liberty to sue also on the strength of his 
title, independent!) of the lease and he was not estopped from so suing by the 
fact that the former suit had been based upon the lease alone (3) A claim on a 
IS a claim arising ex coiitr u-tu, while a claim on title against a trespasser 
15 founded on tort (1) 

Mlsccllaneoua — The purchaser of laud at a sale by the Government 
for the recover) arrcari of revenue under tho sale laws buys free of 
encumbrances, and is Ihcrcforo not bound by the decision m a suit brought by 
or against tho former owner (5) It has been held m Aladras that a priest of a 
temple as the representative of a former priest, is bound by a decree m a suit 
brought b) tho latter to establish liis right to damages for tho invasion of Ins 
rights as priest (G) The co sharer of an estate cannot be bound by a decision 
in a suit for rent brought b) another co sharer against a tenant (7) ^Vhe^e 
all the conditions prescribed by sect 11 exist the fact that in tho first suit 
tho defendant was an execution creditor and m the second ho is a purchaser 
at an execution sale mahes no difference as to the second suit being res ^vdtcaia 
A privit) exists between an execution creditor and a purchaser at a Court 
sale, tho latter representing the former m so far as ho had a right to bring tho 
property to sale m execution of his decree (8) to a suit h) tho lorjiam 
of a mtla (9) by one claiming as tho dharmakarta of a deiasOianam , (10) and 
by one of five trustees m whom the uroiMionght over at/ciosan was vested, (11) 
sec the cases noted below A judgment against ono holder of service xatan 
lands 13 res judicala as regards a succeeding holder (12) A purchaser of land 
cannot be estopped by a judgment m a suit agamst his vendors commenced 
after tho purchase (13) 


(1) tlimad Iloisciu Khan t Ntlialuddm 
Khan dC 045 018 (1883) 

(2) T akahraanda? t Jugalkishoro 22 B 
21G (ISOG) 

(3) Zamorm of Calicut % Narayanan 
Mussad 22 M 323 (1899) 

(4) Parambath v Puthcngatbl 23 M 406 
(1005) 

(5) Narain Chundcr Chowdlry t Tajlcr 
3C L II 151 (1878) 

(6) itrehakam Srinnasa Dikshatnlu t 
Udyagiry Vnantha Charlu 3 M H C B 349 
( 1809 ) 


(7) Surondcr Nath Pal Chowdhry v Brojo 
Nath Pal Chowdhry 13 C 3 j2, 3o0 (188G) 

(8) Krishnabhupati Devu v Vikraraa Dexu, 
18 M 13(1804) 

(OJVcnkayya v Suramma 12 IL 235 
(1889) scoBabajiv hana IB 535(1870) 

( 10 ) Bamahngam V TIurugnana, 12 M 312 
(1889) 

(H) Madliaaan < KcBbaran, 11 M 101 
(1887) 

(12) Itadbabai t Anantrav,19B 103(1885} 

(13) Joy Chandra Banerjee i Srecnath 
CSiattcrcc. 32 C 3o7 (1904) 
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Explanation VI — This Explanation provides that where persons htigatc 
hond fide in respect of a public or private light claimed in common for them 
selves and others, all persons interested in such right shall, for the purpose 
of the section, be deemed to claim under the persons so btigating (1) It has 
been held that the Courts should be careful m their apphcation of this Exflane 
tion, which should not be applied to any case wnich does not come withm its 
very wordmg , (2) and that it only applies to cases where several different 
persons claim an easement or other right under one common title, as for 
instance, where the inhabitants of a village claim by custom a right of 
pasturage over the same tract of land, or to take water from the same spring 
or well (3) And, therefore, it docs not apply to a prescriptive right claimed 
by an individual m respect of his oivn house and premises (4) This Explana 
lion does not refer to the case of a defendant at all but only to the case of a 
plaintiff (5) But it la not in terms so limited One party having a right in 
common with others is not at liberty or authorized to sue in his own name to 
estabhsli the right of the others except by their authority This Explanation 
must therefore be read with the provisions of rule 3, post, and the principles 
to be found in that rule (6) A right to relief can he said to be claimed “ m 
common” only as between parties who would be benefited by such relief if 
granted, and who have such an interest m the relief claimed that they could jom 
as CO plaintiffs (7) The inclusion of public rights m the amended Explanation 
15 to give due effect to suits relating to public nuisances, as to which see the new 
sect 91,^05t 

The Court which decided such former suit must have been a 
Court of jurisdiction competent to try such subsequent suit or the 
suit in which such issue is subsequently raised — In order to make an 
idjudicatioii by one Court final and concliisnc m anotlicr Court, the first 
Court must have been possessed of a jurisdiction (8) sufficient to trj the matter 

(!) 1 xpl VI * Kunlmincil, I J M 32I(1S91), referred to 

(2) lUm >arajn I Uisbcshar rr-isad, 10 m Latclminn « lyja, IS AI IWflSW) 

\ 111, 113 (isss), Edge, CJ to n iirebintaliM smt ogamst sect of 

(3) Kahshunkir Doss i Gopal Chuiidrr HonliipjH rs, bio bidigopa Charmr t Rama 
Dutt, 0 C. la(lSsO), as to »i»ts in^ohmg Rao 10 M l*v5(R)07) 

claims for laa 1. ^ " '•'“llinMHi I Ktf-liaaaii, (1) Dikli8iim.hmkar i \ ishnuram 21, R 
IIM l')l (IS'iT), Uimintliiirdl vtli \ AHU lr\a« 77, *v’> Knlidtunkir Do'is t Copal 

Sanibudn « Nar >imu ^ uni vi In, 0 M 131 Clum Ii r Dull, Q (k I) (Ib'^O) 

(lbs3), laranakcl Nar»)inui ^nmtuli » (-•) KnntiathunlKlli \ asudoan XamLudn 

\aranakot Xnrajanaii N»iii1 id, 3 M I3S i Naray auxu N uni ij In OM 131,120 137 
(Ib-O). Ml as to suits i (I''''-), j r inn i, 1 . l.axniidiankAr « 

Hanr Caiir « inm nu U « t til 11 \ i»hmuun, I Ik I K *U(Isi)) 

(ISv;), Ra/nNariini R »1i .Imr I n» » I 1«» iit) lIutAilli Mujjujju.SM J£>C, 

\ 411 (lS>a»), an I t J d cr..* (l''-«%)i I iil ► , id . r. marks in \ aranaki I 

Kamarars, ‘'fi ' N u tniu N u d i n i \ vr uiaki t ^ara^atun 

(IKV.). ILjacliaiiUtloI K mU \ I II I d ni. J M l.s I (1 s-so) , Sri Ik r i . 

K.nUumkif* mi \. t ». . M .Ml lOM sJ(Ism) 

(iKnl) an I ‘ I 1 (71 unn Ui* i KuUn laiirlu, 2 S II 

, to a » t f r , M I .lai. I. H IWtl -») 

,, jritv f a Md. tin fa i*. • * • 1. «s) \. 1 ll 


, ai 1 1 at lire of jc,ns 



<1 ctiun, f-rc n u« l<i K. J, atU in uUidt tl <• 
»u1jrrt ts fully *i «u»Hd jtx» Haul • 
i'>aWn Haul, U C. U ■0'') 

(1) h<« (rfinjft CbcUiar r Sil 
Mudaliar, SL CS (I *02) 

(2) H&n Du \c}urj -« Ctiuuilhury i 
ilanyia Kblioro Vchorjca Cliondiiuty -1 
C, W N b7(l6jJ), anJ Kco LAlaluinnhanLar 
I \itbnuratn, 24 D 77,K3(lhjJ), ftniutu 
cul>6cquciil lutl non Inal lo rent Court, 
^Vxliraf un nuu i Alt \limiu], .(t A COl 
(1 jOI) , MakcaU Pruad i Uanjor bingb, 27 

KS (loot) , and u to tofuItforiKtllcrocnl- 
ofnccr Mahubliait bursang SOU 220(1905) 

(3) TainuxQgal t Ik^l haran, 33 A 193 

(IJll) 

(4) I,a1it V Uadliaraman 13 C I J Ct7 
(1911), ISa \V N 1021 

(5) r, U 01 \ 197,203, 204(18S2),OC 
401 12C L U C20 Sco Bhcikli Hassii o 
lla> i Kumar ‘>ingli lOA 181 (1804), CflUul 


Man lax r I’ulmananl fcingli fl C N 
hw I* 4 (I *J-) ML >n Gonii Kunwar i 
4 ul«' -■» ^ 138(IJ02) 

(0) 8 \\ It i:5(lSi7) tin ml in tliix 
caix* ul icli It (uU> air null bv tin l*n\j 
Cuuiu'd m tUr diTition abo\o ritcd and m 
Hull Ualiadur bmgli i lucho Korr 11 C. 
SOI. 1 It 12 1 \ 23 (I'iSI) follotud 
in llliarut I,al ChoMdhr> i barat Cbundcr 
Dos* 23 C. lI5(lb9C) lias bccnfolloucd an I 
aii^ bid ami disn^gardcd m otber eases, u Inch 
uill be found Cited m Cospersz op cd 32 ), 
332 (I *rq and see llukm Chand, op cit 
„0, SOJ, 221, Unbabliati Kaharbliat 13 11 
221(1888), GannpaUi Cliatliu 12 M 223 
(1S$9), Vytlulinga Padajachi t \j-tliiLnga 
Mud&li, laiL 111 (1891) 

(7) Sco itclds L\ 298 209, and os to 
tho Courts in particular of tbo Bengal Presi* 
drncy, SCO FicI 1 h Introduction to tlio Bengal 
Itegulations, CIi IV 
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lowest grade competent to try it For instance in Bengal, by the Bengil 
Cml Court Act, No YI ot 1871, the jurisdiction of a Jlunsif esteiicl» 
only to original suits in which the amount or value of the subject 
matter in dispute does not e-^ccod I?s 1000 The qualifications of a Jlunsif 
and the authority of his judgment nould not be the same as those of a 
District or of a Subordinate Judge, who have jurisdiction in cml suits 
witliout any limit of amount In their Lordships’ opinion, it would not be 
proper that the decision of a Hunsif upon (for instance) the \ alidity of a will 
or of an adoption in a suit for a small portion of the property affected by 
it should be conclusive in a suit before a Distiict Judge or in the High 
Court for property of a large amount, the title to vvhicli might depend upon 
the will or the adoption Other similar cases are mentioned in the judgment 
of the Chief Justice It 13 true that there is an appeal from the Munsifs 
decision, but that upon the facts would bo to the District Court, and not to 
the High Court And that the decision sliould bo conclusive would bo still 
more improper as regards many other of the various Courts m India, tho 
qualifications of whoso Judges differ greatly By taking concurrent juris 
diction to mean conewrent as regauh the fccumary limit as uell as the suhjal 
mailer, this evil or inconvemencc is avoided, and although it may bo 
dosirablo to put an end to litigation the inefficiency of many of the Indnn 
Courts makes it advisable not to be too stringent m provontmg a litigant from 
proving tho truth of liis case ” (1) And the Council, in a later portion 
of tho judgment, say, ‘that by Court of competent jurisdiction, Act X 0 ! 
1877 means a Court winch has jurisdiction over tho matter m tho subsequent 
suit in winch tho decision is used as conclusive or lu other words, a Court of 
concurrent jurisdiction ’ The rule may bo stated to bo that tlio jud^jinont in 
tho provnously decided suit must have been dcliveicJ cither by a Court of 
oxclusuo or of concurrent jurisdiction upon a matter falling within sucli juris 
diction, and vvliero tho jurisdiction is concurrent tho Court winch adjudiftatcd 
on tho previously decided suit must havo been such a Court as would havo 
been competent to adjudicate upon tho later suit Iho quc->tion of whether 
any particular judgment is passed m llio ovorciso of cxclusivo or concurrent or 
limited juri diction must depend upon the terms of tho 1 iw upon wliicli tlio judg 
ment relies for its authority ft Ins been held that the bar of res judicata arises 
where tlio Court dccidui-, tho first suit was competent to try the pamo and its 
inability to entertain it aro‘!c not from incompetence but from tlip oMstcncc of 
inothtr Court witli a jm fcnndil jurisdiction (2) 

(1)11 Inv> Council la Tlun Hal a Inr Irouolt InPargai Unn kalti -(Vf 2"o 
S ‘ Kfwr 4U; ra referr lo Hi (1900) t) h i t \t } el I to I res j Ucati 

Ato\oriMirk8 (urti or — If t)u8 con for ir J{,1 1 m tl biborluiaW 

ftlr icli n of t) n la r urr a t a I ) tc ) (h f < fl, ^ * *^urt it o t if r ,,1 1 b ^ aI ic f 

lua( st C^urt in In 1 i r i „I t 1 t rin in riiAll> ( ha^c Utii 1 ru i^Iit 1 1 tlio V[ m* ( d C irl 

ar 1 u l) t n{ {« il t J tl H „h Co rt tl in u) 1> tl | rt >1 let ii 1 a 1 l<e ii 

till t llo a! ^t «»l%f a tlo Jnlun fci'cn Ha I3 *l 1 finkiKi _I H -1 ^ 

} { r ] a ]>al 1 fai L Ia« 2 Horn K It (lAOO) 

tl > (1 dji|) tlo r-itrr t Ml j mi I t n (-) ( i ilaj { \ 1 a Ir 1 il II n !<■ H 

IjrnU illalift! ( irtiiwlihll "'(IWI) ac _3 11 Ils 
] ,it * t ua, * t r I at (I ti o it Ma* 
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It Ins nUo been belli tint " io try*’ jucjih “competent to try 
With conchuiTo tUcct : ' (1) and that concurronco of juri diction must exist not 
onl> as to the original Court, but also an to tlio appellate tnbiinala and their 
powers in the rcspectnc suits (2) Tho Cilcutti High Court, and liter dcci'^ions 
in the Madras Hiji Court, ha\e, howoicr, di'scutccl from this mow, holding 
tint there was nothing in sect 12 of the last Code to indicate that tho 
judgments in two suits must bo open to appeal in tho same wa>, in order that 
tho deci'^ion upon an) i*suo in tho earlier suit can bar tho tinl of the same 
issue in tho later one bo it was held that the decision of an issuo in n suit 
in which no second appeal lies to tho Ibgh Court baw tho trial of the same 
I'Suc in a subsequent suit in which such second appeal is allowed (3) And 
SCO now tho new llxplanation It avhicli is intended to nfiirm the mow that tlic 
competence of tho jurisdiction of a Court docs not depend on tho right of 
appeal from its decision Tho word ** competent ” is further to bo considered 
witli reference to the time when tho suit is brought, and tho jurrsdiction of 
tho Court at tint pcno<l TIio words of tho section must bo taken to mean 
competent to try tho subsequent suit if it had been brought at tho same time 
that tho former suit was brought (I) A plauitifl cannot, liowoacr, c\odo 
tho proaisions of the Code b) joining scacral causes of action against tho samo 
defendant m tho sub cquciit suit and instituting it m a Court of superior juris- 
diction (0) In a recent c iso in tho Bombay Iligli Court, where tho defendant m 
a suit for restitution of conju^^il rights pleaded rcj juJiccto on the ground tint 
plamtiil had filed a prcaious suit, though this had been di»nusscd for want of 
jurisdiction bccauso tho Ioa\e nccossar) under clause 12 of tho Letters Patent 
had not first been obtained, it was held ou second appeal that tho former Court 
had not been “ competent to try ’ and that there was no res judteata (0) 

Tho prevailing mow as to tho effect of an appealable decision is that it 
constitutes res judiceta until appealed against, when it ceases to bo such, and 
docs not so operate again uiUc>s it is adopted by, and thus becomes tho decision 
of, tho Appellate Court (7) Whoro there were decrees in cross suits on 


W) v Aieswg, ^ C 15 , 

Bakabliat v Xarliarbbat, 13 B 224, 228 
(1838), CoTind v Dhondbarav, 15 B 101 
(1890), Anusujabaiv Sabharam Faodurang, 

7 B 401 (1883) , Vytbiljnga Padayachi v 
YytluUnga Mudab, 15 U 111,118 (1891), 
SCO also Bbaraiusbankar v Naraashaakar, 23 
B 530 538 (1899) , but sco also N W P 
eases cited m Uukm Cband, op cil. 394, 395, 
and Sbib Cbaran I>al v Bagbu Nath, 17 A 
174, 185, 180 (1895) 

(2) Vythibnga Padayaclu v Vjtliilinga 
^lucUb, supra, 118, Srirangacbanar v Ba 
masami Ayjangar, 18 M. 189 (1894) 

(3) Bai Cburn Ghose v Kumud Mohan 
putt Chondbury, 2 C W N 297 (1898), 

8 c , 25 C. 571 , {ollowcd m Bbugiranbutti 
Chowdhranit) Forbes, 28 C 78(1900), s o, 
<5 C W N 483 , Abmed v Moidin, 24 M. 444 


(1901) ibttrfwjngSn'ubaaiTOalv Suddlestono, 
17 M 273 (1894) , m, however, tho recent 
F B decision, Aranasi Gounden t Aacham 
ma), 29 21, (1005), theso last two eases 
were overruled, it being held there was no 
rcjjiMficata , see also David v Grisli Chundcr 
Gulia.9C 183(1882) 

(4) GopiNathChoboyv Bhugwat Pershad, 
10 G 097(1881), Raghunatli Panjah V Issur 
Chundcr Chowdhry, 11 C 153(1881), Ivunji 
Amma v Baman Menon, 15 M 491 (1891) , 
Bai Chum Ghoso v Kumad Mohan Butt 
Chowdhury, 2 C W N 297, 301 (1898) 

(5) Bhugw-anbutti Chowdhiam v Forbes, 
28 C 78 (1900) 

(6) Abdul Kadir v Doolanbibi, 37 B 503 
(1913) 

(7) ScoAilvarue Nilvaru, GB 11Q(1S81) 
[oCBimed in Balkisbsn v Kisban Lai, II A 



140 


THE COBE or CIVIL PROCEDURE. 


PaktI 
SEC 14 


tlie same facts, and an appeal against one decree onlj, it was held that 
the decree imappealed was no bar to the decision of the appeal (2) In % suit 
brought in the Agency Court at Kattiawar, relating to the Milages in Kitti 
awar, the Court decided that there existed between the parties a custom o( 
inetap {i e , right to an extra share by the senior member) A second suit toj. 
subsequently brought in a British Court as regards the villages belonging to 
the parties situate in the British tomtorics, wherein plaintifis alleged that 
the custom of metap did not exist m their family It was contended, on behalf 
of the defendant, that the question was res jtidzcala, on the ground that the 
test of competency to try the subsequent suit was whether the suit was one 
which m respect of its subject matter and the valuation thereof could have 
been tried by the Agency Court, and that its exclusion on territorial grounds 
had not to be taken into account The High Court declined to accept the 
contention, as not being consistent with the express terms of sect 11 of the 
Code (2) There can be no res judicata unless the Judge who made the decree 
in the previous smt had jurisdiction to tij and decide, not only the particular 
matter in issue, but also the subsequent suit itself, m which the issue is sub«e 
quentlj raised (3) 

The under mentioned cases and authorities may be consulted as to the com 
potency of special Courts, and of Courts in special cases , Revenue Courts , (4) 


148 (ISSS), where tbo effect of judgments 
in jOondmg suits is coosidcrcdj , and Gunga 
bishcD Bliugut V Ragiioonath Ojha 7 C 381 
(1831) Rajah Mohond Narain Doo t 
Jonardan Doy, IS W R 208(1871), Ifukm 
Chand op eit 144 ct seq , Caspersz, op cu 
344 cl acq , 307, 4 10 , Emamooddeen Sowdag 
liur t Shaikh Futtch All, 3 C L It 447 
(1878) As to matters not entertained hy an 
CJourtv SCO ^fussamut Iinaiiian t 
I azul Kanm, 7 1*231(1875) Gunga 

biAhcn Bhugut t Baghoonath Ojha supra 
Climnija Mudali t tcnkatachcUa I’llloi, 3 
M If C R 320 (JSC7), Glturplickni i 
Purrneshar Dayol 5 C L. I Co3 (1907) In 
Narayanan i Kannammai 28 V 338 (1901) 
It Maa hell that the H C di 1 atio] I tho 
llll 

(I) Panrhana Ir I ^ nrlhinitlia 2J M 333 
(I <03) 

(J) l*nthc^ingji I I midiin^i olkm L K 

IS(1<*U3) doul ling Uahabhat r Narhorbhat, 
IJ B Vf thf Ko rascii rifi md to 

j* jf }orr jnJuJjrnen’ In I.a' kim^hankiiT 
t \ ifhnuxant 21 B 77 sc 1 Bom I,. P 
3*Ii (1^ j) It ua« 1 cl! that tl ere n> rt^ 
juJtCj 1 U-cai.u' tl Bar xla < iit iai n> 
juri-1 tl I <Hf r tl e clrlrn lai I* 

(3) ( uk il r !• U ar.an 1 I Bo i U It "Jt 
(I •t2J r .J I 'n' m mI , I, tl p I 


point out that in this respect s 13 Mcnt 
beyond tlio Duchess of luugston a case 
(4) Hum Sunkcr Mookerjee i Muktaram 
Patro 15 B L R 238 (1875) Gangarajut 
Kondjrcddiswanu 17 M 100 (1803) Ifari 
Charan Singh v Har Shan) ar Stngh, 10 A 
401(1894), 18A 59(189^), RangayyaAppa 
Raut Ralnam 20 AL 392 (1897) , ICalhami 
Dassu Pandc 20 A 520 (1898), Iicld, Lr 
301 305, Caspersz, op ci< 338-310^ Jafar 
W»an I Gholam Aluhammad 25 A 282 
(1903), ^Jadarl Bam Alai 21A 153(1901), 
Niranjan Rao v kbdul Rahman 1 A L. J 
122(1004), Dharani Ivanta Lahiri V Gabtr 
Ml Khan 30 C 339(1003) Gokul Afcn lar « 
Pudmanaud ''ingb Of W N b25 (1902) 
Ooiiiti Kunwar » (,uari 2u A I3S{11>02), 
\<.dacltala I Bonneappa 28 M 05 (1903), 
na to tho decision of tlio sjircnl Judgo und r 
the Bengal irnancj Act ib \ Shewbarat 
Koff I Nirjvil Roy 1(> f 5J7 (1880), Lala 
Ktrut Nariin t Palukdhari Pandey, 17 C 
32C (1883), anl (f R»^cnuo Oiliccr os I’ 

I ntri s in Record of Bights Gokhul bahu i 
luilit Nundun Buy 17 ( "J1(1 sj 0}, Pandil 
SarUri AIi ajan AUrdhi 21 C 174(18*7), 
Ba,,hul>ar 1) at i Binko 1^1 ,2 \ l'*2 
(IJUU) \» to jr'><o< liii„* of ft St till I ri t 
0/!««r s lit bttritary ofSlilof r fiidia 
m Cuuncii I Kajuiiully. .1 C 2 >7 {l83u) 
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Uud procctdui^s , (1) applications by petition under beet 63 of the Adnums^ 
trator General’s, Act (II of 187 1) , (2) applications for the guardianship of a 
minor , (3) proceedings of Registration Officers , (4) Collector’s decision undei 
Sladras Act III of 1895 (5) A decision bj a settlement officer, under Chapter X 
of the Bengal Tenancy Act, as to winch of two persons claiming to be tenant 
ought to be recorded as such, docs not operate as res judicata m a subsequent 
iimI suit between the same parties concerning the title to the land (6) A finding 
m a suit for therccoa cryof interest onamortgage is not rcsjudiccio ina subsequent 
suit under the DeUiau Agriculturists* Rebef Act (XVII of 1879), which is in 
relief of a certam class and has a special character, unless the prcaious suit falls 
avithm the class of suits to which that Act appbes (7) A settlement officer’s 
decision, imdcr sect 107 of the Bengal Tenancy Act, was held in the under- 
incihioned suit to haae the force of a decree, though it did not make the question 
of rent Tcs judicata it was admissible in evidence as to the rent (8) A decision 
in a previous suit m a district Slunsif’s Court, m the exercise of its ordinarj juris- 
diction, maj operate as res judicata m a subsequent smt between the same 
parties on the Small Cause side of the Court (0) 

In respect of the presumption as to jurisdiction the rule is, that nothing 
shall bo intended to bo out of the jurisdiction of a superior Court, but that 
which specially appears to be so , and, on the contrar) , nothmg shall be intended 
to bo within the jurisdiction of an inferior Court, but that which is so expressly 
alleged (10) It is ncc&>sar> , therefore, (or a part} , who iches upon the decision 


And as to the effect of au an aid under tlic 
Central Provinecs Land Revenue Act (WH 
of 18S1), SCO Revva I’ersliad SuUal v Deo Dutt 
Ram Sukal 4 C W N Db2 (ISOD) , Bern 
I’andc t Kausal Kuhoro, 2'J X ICO U^CC), 
Bihari t Slicobalal , 20 A CO I (1007) [Agra 
IcuancyAct], Isalcsa Gramam i Reddi, 17 
JL L. J C18 (1007) , Bed Saran i BLagal, 
J3 X 453 (1011), Jaimangal t Bed Saran, 
33 A 493 (1911) 

(1) Raja ^ilmoni Smgli Deo Bahadur t 

RaniBandliuRa>,7C 3S8(lbSl], >obodccj» 
thunder Chondhry i Brojendro Lall Boy, 7 
t 400 (IbSl), 9 C L. R U", Ivdmoncc 
Singh Deo t llambundhoo Roy, 4 C 7u7 
(1S79) , Mahadcvi t ^cclamani, -0 200 

(ISOG) 

(2) Sniilh « beerctary of State 3 C 310 
(ISTS) 

(3) Iveholo I Kawol, 1 V. -US (1S77) 

(1) MohituaChundcrDhuri JugvilKibhoro 
Bhult-vcharji.7 1, 730(1SS1) 

(5) Uolijcpalh t RabjciKiUi, SO it 32U 
(1300) 

(t ) Pandit Sardar r Mcajan Mirdta. 21 1 
37s(lst3), Uannd uu msi I MkIuI Hanud, 
1 L L. J J (1 Mi) (urdir under r 03, \it 


AIA oflS73J 

(7) ^ ithol Bauchandra c Sitabai, 36 B 
548 (1912) , 8 c , 14 Bom L. B 579 

(8) Asbulosh i^ath Roy i Abdool, 28 C 
C70 (1001) , ECO as to same section, MoLiru 
Chandra Ray » Kahtara Debya, 11 C W J* 
930(190C), as to a proceeding under B lOlof 
the same Act. eco Maharaja Durga Charau 
Laha t llattccn ManduJ, 5 C W N eh 
(1901), 8 c,29C 252 Scu generally os to 
proceedings under the Bcng-vl Tenanej let, 
Gohul Mandur t Budmanand Singh 29 C 
~07 (1902), Mohunt Jagannath t Chandra 
lvumar,5C Vi N 421 (iOW) ShctUiKor 
bant ShcAh Jafar, 5 C W \ TJS(lOOl), 
Dharani Ivant l^abiri r Gobar Ui 7 C R 2v 
33 (1J02) 

(9) llaja Sunihadri i Rauichandrudu, 27 
M. C3(1J02) 

(lOJ It. t Nabadaip CuEuauu, IB L. R , 
O Cr.l5,29.30(lSCa), 15M R,Cr,71, 
luld, i.\ Ooo, a hero also an o^imon u 
cxpitsacd that the High Courts, and the 
Courts oceup)jng a gimilor pusiiion in the 
i*uiijab and BLrQ.a, arc iitobaU^ the oiJj 
Coutts ahiLh can la Inda bo regarded as 
EUiKnur Court* a thin the rule. 
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o£ an inferior tribunal, to be prepared to show that the pioceedings wcio witliin 
itb jurisdiction In the case of i Court of superior jurisdiction, the want of 
jurisdiction is not to be presumed 

A decree made wthout jurisdiction cannot operate as rea judicata (1) 
And the consent of parties uill not give to a Court a jurisdiction nhich it does 
not otherwise possess (2) But the jurisdiction of a Court to entertain 
and decide upon a cause of action depends upon the nature of the cliim put 
forward by the plaintiff as his cause of action, and the matter imohcd in 
it , and does not depend upon what the defendant may assert by way of 
defence (3) 

Such matter must have been, heard and finally decided by the 
Court in. the former suit. — In order to operate as les judicata, ihainAiict 
must ha\ c been heard and finaUy decided There must have been a decision 
upon the matter alleged to be res judicata, which finally granted or withheld 
the relief sought in jcspcct thereof “ lies judicata by its very words means a 
matter upon which the Court has e\crtiscd its judicial mind, and has come to 
the conclusion that one side is right, and has pronounced a decision according!) 
In my opinion, res judicata signifies that the Court has, after argument and 
consideiatiou, como to n decision on a cont<^tcd matter "(1) These ^\o^ds 
should bo read to mcau “ heard and finalhj decided ” by such Coiu-t, either if 
no appeal is piefcrrod from its judgment, or if an appeal being picforred has 
been disposed of, and the judgment of the Appellate Court, which takes tlio 
place of Its judgment, lias decided the point (5) “The conditions foi tin 
t\clusiou of jmisdiction, on the ground of res judicata, are that the same identic al 
matter shall ha\o como m question already in a Court of competent jmiidiction , 
that the matter shall have boon controaerted, and that it shall haao been fin illy 
decided Tint is just what sect 13 requues, there must bo a final decision ” (6) 
As to judgments by consent, see 

According to E\plauation V of tho last Code (which has now been 
Si’iWAWi) S slcCteWi tuW.l VrlOiVi UVA W.IV.UWg «it Ca'w V.l’i'i’A \t, v. >.1 

(I) K^lka I’ctskI i Ivuuliaja Sio^b, 7 (ISIm), blico^agur biUeli i bitaraui biugt, 

tv P -iC OlC(lS97), KailaiiU ^lotidul V ParoJA 

(J) KviUiubut u Dia ic i Duur(,v Cliurii SumIariDaai,Sl U 711(lbJ7), DittolvunuJr 
Dutt, Mualu i(lsu2), “llio Cyvirnimiit of i KcaUq Priuad 2kU:,r, 19 V J77 (IfeJG) lu 
Bumbj> t I Aiuuul biugji VuiatMtiji, 9 U Palaruu tloudul ( ICartick Cliiiidn 

II C U Iloy I5hoi«<.«djo ^valli CUuudhur), 1 C. \V \ ICI (IbJJ), il w is 

Cl llio I Kal oProauiiiuCl W U lit M that tho ] oiiit (r Uu uf nut) Mas ni.\<.r 

-0 » ( I S7>>} r ubcd and dt-ci ltd in thu | rcMuus buit. 

(3) Chun hr Cuoniir Mualul t 1 thul Mi (o) Itii Churn ( ho o t Kumud ^lulun 

KUi J\\ U s (Isos) J^Uli Hir Dull Chmdhur}. J C \V N -J7, GOO (IbJs) 

Sar .1 i '■ i^h 10 \ . I, .<-s (Isss) , bni mo « c,J*C o71 So Ghurj lal id i Pinuc 

J\alj (.I^Arutii t si luCur, 17 C I J J blur HuU^, i C L J {I to") 

(I) J n*. 1 P 1* tt n L 1 1 If I , (0) iar lam Cur i NirLila ( ir, J1 V 

Vj , ir . o J 1 L 1 nr I .Al., Gll , ulii ^ I.u i a I i Mullr 

K. 4 » '.4! ‘ *r d 'I If C 1C ni. Ill Is C 11 N s - - 0 In IUn„> • 

(1> 1 ) **4 *4, , *C tti I 1 1 i KuUj laj uri, >la I 1i>aj pa, d3 P (1'' ti), il n d 

3 'I If t 1 ■'I (f- ) ( I 1 1 r s< 1 ir w IS I 1 to Ix. n t t lul 

iKi I I !*• f I . ISL J VV I. J 
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suck ns the Court luaUiij' it could not alter (except ou rcMcw) ou the applica- 
tion of either part} or reconsider of its own motion Though this Explana- 
tion has been now omitted, the word ** final" presumably has still the same 
meaning A decision liablo to appeal may bo final within the meamng of this 
section until the appeal is made (1) It is not, however, necessary, m order 
to justify a plea of ra judiccto, to show that tho first case Mas fully entered 
into and discussed, either by oral or written testimony, where no question was 
raised but all tho parties interested declared themselves satisfied on tho 
pomt , (2) and a final decree is conclusive, notwithstandmg it may have 
proceeded upon an erroneous view of tho law (3) It, however, generally 
speaking, follows from the rule which requires a hearing and final decision, 
that a finding which is inconclusive, or which is based upon tochmeal points 
and which dismisses a suit for any leason not on tho merits, will not operato 
as a bar , as where a dcmunci was allowed , (4) or a suit is dismissed for mis- 
joinder and failure to pay court-fees , (5) or improper valuation , (6) or because 
tho permission of Government was not previously obtained , (7) or because of 
failure to give security for costs , (8) or on the ground of jurisdiction , (9) or 
non joinder of all proper parties , (10) or as against a party whoso name was 
ordered to be expunged from tho record m a former suit , (11) or where a smt 
has been diami''scd for failure to pay the costa of service of summons on tho 
defendants , (12) or where a suit to remove an attachment is dismissed on tho 
ground that the attachment has already been remov cd , (13) or where a suit 
has boon dismissed on the ground that it was premature , (1 1) or wrongly 
framed (15) In a suit to recover principal and interest duo on a bond executed 


(1) ScoNilvaruv Nilvaru,OB 110(1881), 
Uilkishau V Iviahaii Lai, 11 A 143 (I$SS), 
as to ex parte decree, sco llodliusudua v 
Urac, 10 0 300 (lSS0} But sco Kaoakay^a 
V JanardUana Paddi F B , 30 M. 439 
(1010), a final decree ts one wbich is ucitlitr 
under apjwal nor liable to bo set nsido or 
modified on appoaL 

(2) Bundasv Waddell, L. II. 5 Ap C^2C3 

(3) Gouri K.ocr t Audb Kocr, 10 U 10S7 
(1SS4) 

(4) Lakshinan Itada i llauicliaadra 
Dada^alk,5B 48(ls&0),L.U 7L V. Isl. 
7 C. li. 11. 320 , SCO Broughton, op cit 94, 99 

(5) Muhammad bahm i Xabian Bibi, 1* It. 
S \ 2S2(lSsC), lattchSmght Mu&satnut 
Luchuico Kocr, 21 W It. lOo (1S73) 

(b) DuUabh Jogi t Ivarajau Lakhu, 4 B 
H dll., V. C, IIU (ISbj) , U'c also lUjcndro 
LallCiossamit Shaina Churn Lahon &Clss 
(ls79), Irauat hatjappa. 33B 3S (1910) 

(7) I'attaraxy MudaU t Vuditnaul Mudali, 
5 M, IL C. Ik 4U (ISTO). lOiUli Mthcli t 
3'ul]a,3B.223(ls;j) 

(S) llangrar iUiji t b^diu 21ahoa!cJ, b B 


482(1882), soor 173 

(9) Baban Ma>acha v 2sagu bliravucha, S 
B 19(1870), 21ahabccr Smgh i Itambhajaa 
Sab, ICC C43(lb80), Bhukhandas \i}bhu 
khandas v Lallubhat laasludos, 17 B 002 
(1892), Bam OoMnd Jha v Mungur Bam 
Choudliry, 13 C L. Ik 82 (1S82), Caatsli 
Kocr t ITmilat uii uissa Begum, 0 W 1’ 
77 (1S~4}, Gribh Chundia Mookcr;co i 
Jtamessurco Dabit, 22 M B 30s (1674) 

(10) I’ursun Guiul Bal e I’ooruanund 
MulLck 21 W It 272(1674; 

(11) Kaleo Cwomai Butt Boy t Trail 
lushoFuu Choadhram 18 W It. 22 (1872) 

(12) Be&scuur Bhugul i Murh babu, 2 C 
103 (l66_) 

(13) Kaabmalh Mur>bi.th e. laiuLban Ira 
Gopmatb, 7 B 408 (1683) 

(14) Lakabmaa Dada Naik c. I,amiLandra 
Dada Nark, 5 B 46 (ISsU) , fcbaAb tULio 
Lukaht Baboo bUio ^-ra^n biCoh, 17 \\ It 
3W)(1672), Basureddit bubbartddj, l2 iL 
CUU(I66J). 

(15) iXoban ban^b r Lala Soujuxua LalJ, 
3 4. L. It 3 j5 
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of an :nforioi tiibunal, to bo prepared to &Iiow that tlie pioceedmgs \\ero witlim 
It*! jurisdiction In tlio case of a Court of superior jurisdiction, the iiant of 
jurisdiction is not to be presumed 

A decree made without jurisdiction cannot operate as res judteata (1) 
And the consent of parties Mill not give to a Court a jurisdiction Minch it dots 
not otherwise possess (2) But the jurisdiction of a Court to entertain 
ind decide upon a cause of action depends upon the nature of the claim put 
forward by the plaintiff as Lis cause of action, and the matter mvohcd in 
It, and does not depend upon what the defendant may assert bj way of 
defence (3) 

Such matter must have been heard and finally decided by the 
Court in the former suit — In order to operate as res judicata, the matter 
must have been Jicaul and finally decided There must have been a decision 
upon tho matter alleged to bo res judicata, which finally granted or withheld 
the relief sought m respect thereof lies judicata by its very words means a 
matter upon which tho Court has exercised its judicial mind, and has come to 
tho conclusion that one side is right, and has pronounced a decision accordingly 
In my opimon, res judicata signifies that tho Court has, after argument and 
consideration, come to a decision on a contested matter " (4) These words 
should be read to mean "heard and finally decided" by such Court, either jf 
no appeal is preferred from ita judgment, or if an appeal being piefeired has 
been disposed of, and the judgment of the Appellate Court, which fakes the 
place of its judgment, has decided tho point (5) “ Tho conditions foi tin 
exclusion of jurisdiction, on the ground of res judicata ait. that tho same identical 
matter shall havo coiuo m question already in a Court of competent jurisdiction , 
that tho matter shall havo been controverted and that it ahall ha\o been finally 
decided That is just what sect 13 requires, tlicre must bo a final decision ” (6) 
As to judgments by consent see post 

According to Bxphnation V of the last Code (which has now been 
omitted) a decision Mas final Mithm tho mcamng ol the section, when it mis 

(1) Ridka I'cisad i Kaulia>a Smgli 7 biicosagai bingli v bitaiam Siogb, 

N \V P 90(1870) J4C 016(1807), KailasU Mondul v Baroda 

(2) Kadambmto Dassic i Doorga Climo SuiidariDaai.Ol 0 711(1807), BittoKun'var 

i)utt, ^lariih 4(1SU2), Ihc Govcrnincut of i Kcalio pjasaJ Mi&r, 19 4 277 (1890) 1“ 

Bombay t Bamuol bujgji \iiiar&iDii 0 B Balaraui 'Motidul t ICartick Chandra Boy 
U. C 11 212 (1872), Roy BhopcnJro Aatli Cliondljury 4 C W ^ 101 (1899), it Mas 
Cliowdhr^ ' Kalto Proaiinno Gbosc 21 \\ R held that tho jjoint (ralo of rent) Mas ne'er 

(lS<o) r-Ubcd and decided m tho j rcMous suit 

(3) Chundir Loomir Munlul t Ifakul \li (o) Rai Churn t lioso i Ivumud 2Iohan 

Khnii J \\ B (JbCs) Jag Lai t liar LuttChowdhur^ 2C \ 2J7, 300 (ISOs) • 
horain ‘?ingb 10 V 21 528 (!'>'>'*) hot bto « c,2jG 571 boo ChurphLkm i P’'rmc 
KuUCliarauii ''hcuLur, 17 C I J (U aUor DuU.\ 5C L J Go3(l‘J07) 

(I) Jinktiis I PoUrlson L It 1 II I , (0) Parsjlam Cir t Narbada Cir, 21 1 

‘'C \i , 11“ S4.0 also Ldai^a lt\ ir » 505, 511 (1890) cilin„ 1 t Jlajk' 

Kvlimi Natchur 2 M II C P Ul, 110 IS C D ^ S 2oo 2 0 In Bango « 
(I'ijl) I -*L1 ttlj i Pam Kuiandaf uri, Mulli^appa, 23 B 2J6 (l''Ji), ibo dctU'joD 

! ^( If C P 81 (l80G), riiundir bilhur Mas hil 1 to bo not final 
IX b 1 t > ( lXA.r^ n Iro lx b J U K 
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such IS the Couit mnlaUjj it could not alter (except ou rc\ic\v) on the applica* 
tiou of either part\ or reconsider of its own motion Though tins Explana- 
tion has been now omitted, tho ^\o^d “final” presumably has still the same 
meaning A decision liable to appeal may bo final within tho meanmg of this 
section until tho appeal is made (1) It is not, however, necessary, in order 
to justify a plea of re? judicata, to show that tho first case was fully entered 
into and discussed, either by oral or written testimony, where no question was 
raised but all tho parties interested declared themselves satisfied on tho 
pomt ; (2) and a final decree is conclusive, not\vithstandmg it may have 
proceeded upon an erroneous view of the law (3) It, however, generally 
speaking, follows from the rule which requires a hearing and final decision, 
that a findmg which is mconclusne, or which is based upon techmeal points 
and which dismisses a suit for any reason not on the merits, will not operate 
as a bar , as where a demurrer was allowed , (4) or a suit is dismissed for mis- 
joinder and failure to pay court fees , (5) or improper valuation , (0) or because 
tho permis'ion of Government was not previously obtained , (7) or because of 
failure to give security for costs , (8) or on tho ground of jurisdiction , (9) or 
non joinder of all proper parties , (10) or as against a party whoso name was 
ordered to be expunged from the record in a former suit , (11) or where a smt 
has boon dumi^scd for failure to pay the costs of serMCo of summons on tlio 
defendants , (12) or where a suit to remove an attachment is dismiescd on tho 
ground that tho attachment has already been rcmo\ cd , (13) or where a suit 
has been dismissed on the ground that it w-as premature , (14) or WTongly 
framed (15) In a suit to rccoNcr principal md interest duo ou a boud executed 


(1) Sco^ilvarut) Niliaru,0B 110(1831), 
Balkishau v lushau Lol, 11 A. 143 (1883). 
as to cx parle dccrco, sco ModLusudua v 
Brae, 10 C 300 (18S0) But sec Kaaakajryx 
V Jasardbano Paddi P B , oO iL 439 
(1910), a boal dccrco is ono ubicb is iicitbcr 
under appeal iior liable to bo set osido or 
luodiilcd on appoab 

(2) Dundasr U addcll, L. It. S tp CA.2G3 

(3) Gouri Ivocr i Audb Ivocr, 10 C. 10S7 
(ISsl) 

(4) Lak&buian Dada Xail i Itamcbandrj 
Bada ^alk, 511 48(18&0), L. R " 1 t ls.1, 
7 C, L. R 320 , SCO Broughton, op ciU J4, 99 

(5) Muhammad Sabui I Nabian Btbi, L. R 
S \ 2a2 (iSsG) , laltcbSiught Mussamut 
Luebmeo Koor, 21 W It 105(1373) 

( 0 ) Bullabb Jogt t l\ara}au Labhu 4 B 
H C. R, t. 0 , IIU (Isou) , u-o also Itajcoilro 
LallCiossamit bbamaChuiu Labon,5 C. ISa 
(IStJ). Irawat baty-si pa, 35 U 3a(tJlU) 

(7) l*attara^} Mudali i tudimaul Mudab, 
5 M. IL a R 4U (RTO), PuUb i 

lOilja, 3 B. 2.3 (laTJ) 

(b) IlaugraT lU\ji « ^dbi Maboo^d, b B 


432 (1632), »oor 173 

(9) Babao Ma>acba i 2\agu !alira>ucba, 2 
B 19 (187b), Mababcer Singh t Uambbajan 
8ab, 1C C 515 (1839) , BhuUmndas 4 ijbhu 
Lbandas x LaUubhai kasludas, 17 B 5b2 
(lb92). Ham GoMnd Jba v Mungur llam 
CboHdbry, 13 C L. It 83 (1833). Gancsb 
Kotr t Umdat uu nissa Begum, U A W P 
77 (1374), Orish Chundra MooLcrjco v 
ltamcssun>o Babco, 22 It 303(1874} 

(10) PuTBUu Go^ul Pal I. Puornauund 
31uU»cL,21W 11. 272 (1374) 

(11) Kalco (.Aiomar Butt Ituy i Prau 
Ktsburco Cbovtdbram 18 W R 23 (18*2) 

(12) Iksscuur BliUe,ut i 51urli babu, J C 
ll>3(l382} 

(13) IvasLinatb dlursbctb u Itamchanlra 
Ooiinatb, 7B 408 (1883) 

(14) LaLduain Bada NaR c. lukmcLandia 
Bada \aik, 5 B 48 (189<J) , bbaRb IdaLio 
LuVab ( Laboo bbco N...a.ja 17 \V It 
3w)(l872), Itamiii dill 1 buLbartdiii, l2 M. 
ouO (1333). 

(15) IX-oLan ban^h r LaU LalJ, 

3 c L. It 3>5 
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by tbc defeiiJdUts m favour of tlie plaintiff’s father (deceased), it appeared that 
the plaintiff had previously brought a similar suit, ivhich uas dismissed for 
the reason that the plaintiff produced no succession certificate it ivas Idi 
that the previous proceedings did not bar the present suit (1) ^Vnd generallj 
a case summarily dismissed for a technical defect or irregularity of any bind 
cannot operate as a res judicata (2) AVhere a suit was dismissed, haimg 
regard to seet 12 of Act I of 1877, on the ground that the plamtiffs had omitted 
to sue for possession, the decision was held no bar under sect 43 (correspond 
ing with 0 II r 2 of the present Code) to a suit for pob«c«:sion and to 
have a deed declared \oid (3) In a recent case m the 411ahabad High Court 
two suits had been instituted by the plaintiff on the same day and in the 
same Court, he had made k. defendant to one and A and S defendants to 
the other, and both suits had been decided b} a single judgment, followed 
by separate decrees In the first suit A appealed and m the other S 
only Durmg the pendency of V’s appeal, S died and his appeal abated 
and the judgment in that suit became final Held that the hearmg of A's 
separate appeal was baned (4) IVhcrc a party agreed to be bound by the oath 
of certain persons, and an issue was thu> decided, this was held not to be an 
adjudication which would have the effect of an estoppel in subsequent proceed 
ing» (5) Xo findmg upon a question not direct!) put in issue, and no opinion 
incidentally expressed, can be regarded as a final judgment (6) The dismn al 
of a suit under sect 102 of the former Code (corre-spondmg ^nth 0 IX r 8) for 
non appcaranco was not intended to operate m favour of the defendant as res 
judicata It imposes, howoicr, when read inth sect 203 of the iormez Code 
(corresponding with 0 IX r 9), a certam duabiht) on the plamtiff whose suithas 
been dismissed He is thercb) precluded from bringing a fresh suit in respect 
of the same cause of action (7) llTicrc a plaintiff appeared m a suit and went 
mto evidence, but before the evadeuce was closed made default and the case was 
dismissed, there was held to be a bar (8) There is no such thing known to the 
law as coustnictivc estoppel, and if there w«,re it would not satisfy the rcqunc- 


(I) Pctax>crumala Chctti i AIuruDgandi 
Scr^aigAran, IS 4Go (IsOo) 

(J) Raninath Itai Cbondliari i Bbagbat 
Mobapatro, W R , Art I40 (Istw) , 
bbokhco Bewa t ilcdbco Muadul, 9 W It. 
J27 (ISos). approid m Ramircddi t 
Subbareddj, 'VL tjOO (]S»9) , «coaJ*oPogba 
Mahtoon t Gooroo Baboo Guncali Ilaiu, 21 
W It. 114 (IsTo) [Tbo striking oti a suit 
on tbc da> of bearing, because neither | laintiH 
nor defendant is prv«cnt, docs not bar tho 
ploiutiil from siung again.] 

(3) Ram Scuak tMnj,b t >akcbed bmgh, 
4 V. _ul (ISsJ) 

(1) Vnont Dos i Ldoi BLan, 33 V. Is7 
(IJ13) 

(.,) Kr tiara rhora^aa i Itudion ^am 
I uiin > M (I!ja_) di-seoUd from iti 
j l>iriJ>a V/tajaaxo .11/ L J 


321 (1913) 

(j) Sbib 2>atb Cbaltcrjco i 2vuboki3*ca 
Chalte-/ce. 21 W It. ISO (1S74), Chela 
Icbliaran t Sanlalcliand Jetha, Is B <397 
(ls93}. see Sbib Cboran La] r Itagbu'sath, 
17X175(1593) 

(7) Cband Ivour r Partab bough, IG C. 05 » 
L. It. 15 L \ loO (l&>s) , s<.c also SbanUr 
BaksUt Da^a Sbankcr, lo C 422, L. It. 

LXt)0(l5s7), Ramcbandra Jivaji TUto r 

Khat.J VIobonoLd Gon, 10 B. .S (lSo2)> 
Gobind Cbunder Addya e Vfzul Itabbano, 0 
C 42u(l5s2), Ramcbandra I BbikiboJ, 

477 • Rungrav Paiji r Sidlu ilabomcd, 0 B 
ls2, 4S<> (lss2) , Bam Chandra t 2»arnngba 
ebarya, 24 B 2ol, 2o3 (1500) 

(s) Koma Aatb Dos r Ilobisb Cbonl^ 
lal.9a VV N 079(1 *00) 
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ol 'c«l ll \Vlieio m a (oimer smt bcl%%ceii tho s-^mo pirtics m xvlncli the 
•inmp chim upon titlo \\i<i made, a decree dismissed tlio suit, but the jud^imcnt 
m tlio former suit st'vted lliat it wia left open to the plaintiff to sue again and 
tint no matters affecting the nglds of the partus were decided between them;i 
It nas field tint the prior decree was Hot a final decision uitlnn the mcaninc 
of the Code and the defence of res judicata was not mamtamed (1) IMiere, 
tiiouph there Ins been a do'-ision on other points, the matter of the second suit 
has htcrall) not been determined m ibo prcaious suit, tbcrc can bo as to it no 
Tci judtcaia(2} The section docs not appU where the former suit is with- 
draNsn fS) It has alreadN been tcmatUcil that upon appeal a matter ceases 
to bo res judiCQ^a IMicii a matter although decided by the Court of first 
instance or by the lower Appellate Court, is not decided bj tlio last Court of 
Vppeal, It has not been heard and ftnallj decided Tho fact of an appeal 
being in point of form dismissed is not conclusiso as to c\erj point decided 
bj tho loner Court (1) Vs to the effect of withdrawal from a suit, sec note 
bJow (5) Tho dismissal of a claim after is«uo has been ]omcd, because tho 
plaintiff has faded to produce evidence to substantiate it, has the same effect 
as a dismi'-'al founded upon evidence and tho subject matter of such claim 
wUl be fC5 judicata (G) A subsisting judgment on an award is as binding as 
an} other judgment (7) M between tho parties a dccico omved at after tho 
talung of an oath on a question of fact m a case under tlio Oaths Act is none 
tho 1p*s a final adjudication (8) A judgment b> consent la as effective an 
estoppel between the parties as u judgment whereby the Court exorcises its 
mind on a contested cause (0) And where -v Court has heard and determined 


fl) Parsotam Gtt t huhaila Gvr •! A 
Xi (1S09) 

(2) Field, Er 2S9 , Broughton o;> ot 103 
and eases tUcro Cited , so where no issue is 
raised and decided, or on issue is rai<ied and 
the Court declines to decide it there is of 
course, no estoppel 

(3) Durdundjapat 'Vlalhar 2 Bom L It 
871 (I WO) 

(4) Chundrr Coomar JLttcr i Shib Sundari 
Dosseo. 8 C C31 (1882) U C L. R 22 
Giingabisben Bbugut t Raghoonath Ojba 7 
a 381, 9 C I*. B 34 (1881) ^llTara « 
^vlvaru 6 B llO (1881), Emamoodeen 
Sow’daghur i Shaikh Futteh Ah, 3 C L B 
447 (1878) , Rajah Mokond ^aral^ Deo i 
JonardanDcj,15W R 208(1871), CaspersX, 
op cit 440, 344, 345 Field Ev 289, 290 
As to an appeal putting an end to any filiaLty 
in tho decision of the lower Court see 
Soosagar Singh t Sitaram Singh 24 C 616 
(1807) 

(5) 0 7C-S.TTT post WaUon v The Col 
lector of Rajshahyc 13 3L I A. 160, 170 
(i860) BunwariDasv Muhamniad ilaabiat, 
9 \ 690 (188<), Sukh Lai t BbiUu. 11 


A 187 (1888) Ram Cbaian Buhatdur i 
Rcazuddio, 10 C $57, SCO (1884), Cospersz, 
op eti 43(M38, Field, Ev 203 234, 
O Kincsty Ci\ Pr Code, notes to s 373 

(0) Marriot t Hampton, 17 East, 2C9 , ref 
to m Field, Ev 271 , Watson v The Collector 
ofRaJshahyo 13M I A 170(1869), Sahadco 
Paadey w ^okhld Pandey, 15 W R 573 
(1871) Mofizooddren i Shaikh Amouddeen 
23\\ R 5S(18'’o). Kartik Chandra Pal w 
Sridbar 31andal 12 C 563 5C5 (1886) 

(7) Wazer Slalhon v Cbani Singh, 7 C 
727 . 9C LuR 377 (1881), folLinVyanka 
tesh Chimaji r Sakharan Dait 21 B 465 
(1896) i>eo aa to refusal to file an award, 
Aluhanunad Nawaz Khan t Alam Khan, 
B. R 18 L A 73 (1891) As to awards, see 
further, Caspersz on Estoppel, 235 238 

(8) Ahmed v Ho^din. 24 5L 444 (1901), 
folL m Sanyosi Bantya v Artaswaro, 24 
M B J 321 (1913) 

(9) In rt South American and Mexican 

Co I Ch. (1895) 37 [explaining Jenkins v 
Robertson, B. B. 1 H. B (Sc Apjv), 117, 122, 
125, i^f to in ibnalal e 30 B 

395 403(1906), and see Tho Bellcaim, L. R 

L 
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tlio case judicially, and tliero Ijas been an appeal, wliicli has been withdraivn 
owing to a compromise entered into by the parties, tlie original decision becomes 
a /ini! decision and operates as a bar to a second suit (1) ^Vben a 
decree is passed by consent of parties, the que'>tion whether or not the com- 
promise on which such decree la based is valid, cannot be gone into on an appeal 
against that decree (2) The Court, llOwc^Cl, has jurisdiction to set aside 
a consent order upon any ground which would invalidate an agreement between 
tlio parlies So a consent order which bad been completed and acted upon 
but without affecting interests of thud parties, was set aside by the Court on 
tJio ground of common mistake (3) The test for determining whether there b 
an estoppel in any particular case is whether the parties decided for themselves 
the particulai matter m dispute and the matter was expressly embodied in the 
decree passed on the compromise (4) Compromises of suits by Hindu females 
aic to bo dealt with upon the principles applicable to alienations by them (5) 
The rulings as to the effect of ex parte and unexecuted decrees in subsequent 
suits (a question winch lias been considered principally in connection with 
lent suits) aiQ conflicting (6) An ex parte decree is, when final, res judicata 
only BO fiu as the decision necessarily decided an issue, but nothing more la 
ronoluded The oonclu&ivo effect is confined to tlio point actually decided (7) 
Tims (ui cx parlo docrco for lont concludes nothing raoxo than that so much 
ri nb was duo it a certain time from the tenant to his landlord, and assuming 
Hint Iho plaint goo's no further, and makes no claim for a declaration as to the 
nito of till) lent, tho defendant having a proper oppoitunity to meet the case, 
till) i.ilo of lent is not res judicata, oven although the decree may recite or declare 


10 1* 1) lill , Aiibho^kssiiry DiUo I Gouri 
HiuAur I'uiilnj, 22 C 8G(V, SGI (1805), 
iirjiicn 1 1 ] , /i)il 111 NkIioIks v A«{>liftr, 24 
(' Jlil,2l7(lSl)U), hnUimsl»anKirl>o%Bl»nn 
kar r \ iwlimiram, 21 11 77(1800), wo Lata 
StAl) J n\ V I Vktr* tiWiKi I’SAtOAl, 2 C \V 
171 (1SJ7}, 1 vknlitai \iiiiiial t Ijknram 
iM II t' n 210(lMi)), IiUhmi 
mIiiiuK ir t Vishiuiranj, 21 ll 77 (J89J), 
UiainluinianUli iCniuiuii Isuinr i Umm 
Ivimmnitli 1’* iiju Nii>ar, fi M 1 {18''2), n 
ilucrcn I III luLonlamo witli u coMUro 

law iii'vj I*" Ill'll viiukc O \Xll[ T I, 
2>oa 

(1) \>lliiliiiK''I"l'l »“<■» 

() M n (1HS2) , ai lo »Ui.n 1 1 lij c m»i lit Aw 
11UHMI14 a f'lU. lao 11’“ Ikltt'iuii, I- It W 
I’ J) 101, llr< iihbti'ii. ‘1» ‘■A 102, nml 
Nslionj tlio toiiMiit U tint ‘I'o n«ti)i» W 

.IwonhmK I. OivikM .f iki t Hh ' ‘ 

Kronjrtm i Oanra il llio l. uk ' «I 
I, Ja/u4.a, I- lU 12 \\ I*, t 

(-) 11< ban 111 « 'Iftjil \n, -t t I*** 
(1 «>l) 

O) UiiM.f.f.ll UatiUn.ij To. bl i 


Henry I,i!>lcr it. Son, Ld (2805), 2 Ch D 
273 , as to tlioclicct of a clauso not contained 
III a i>ctition ol compromiso being added m 
a coiwnt decree, sco Itaiueslinar Prosad 
Naram Singh v ChandreshwarProsadNamm 
biu*,U>7C \Y N SSQ(IOOS) 

(4) )cnlata Piruinal i Xliatha Patna 
fining. 15 ai 75 (I'lll), Pelmri Ail t 
JMudlluvin 75 A 210(1917) 

(5) bnnt Aiiniir v Dio Sirnii, 3 A 3C5 
(ISsO), Ham Kiilicr Paiiilo t Ham Dasi, 
15 \ 12H 

(0) 1j< 1I,J1\ 2'11-2)(1, Cas^crj,!;, 0]) cil 
til till, Jirmiglitim op cit. ')7, 1)3, Ha 
harajv Hih ri.haiui(r Maiuck r Uanikishcii 
Miuw (P 11 }. 11 11 1 H 770 , 2J W R 12S 
(lH7t), UmKiuvUr Miiuickja ' Hiirnsk 
(liimUr Duh< (I 11), j c. jsj (isT'i), 
M ) lluuu tan Minlia 2Iuii hil i llroo (P U }. 
Ill tv UK) (!''''•) wkiri tlii3 costa will bo 
itiiii) uliil ml ilucii'M 1, nml ko llaj 
Kuttari Miaiuin, 17C M N 027 (1J12) 

(«) M tkiun Du sh »!i 4 Miin lul i llroe, 
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the rate (1) Such decrees generally will bo held conclusive as to all matters 
which shall have been heard and decided on tUo merits A defendant respondent 
cannot aiiOid the apphcation of the prmciple of res judicala, by saying that he 
did not appear at the trial of the suit, and a plaintiff who has got an cx parte 
decree on proof of lua title or on failure of the defendant to prove a defence, the 
onus of proving which was on him, cannot be depri\ ed of the full benefit of the 
decree which he has obtained by the fact that the defendant did not appear 
m court to protect his own interest (2) An cx parte decree in a suit for rent 
operates as res judiccUa upon the question of relation of landlord and tenant (3) 
A finding on an issue not necessary for the determination of the suit will not 
effect a res judicata Where an issue is not necessary for the decision of the 
suit m which it is raised, the decree, couched m general terms does not co\er 
the finding on that issue, nor can the insertion of such finding m the decree 
give it the force of res judxcaia The Code does not contemplate findings on 
issues being inserted in it, and there is no section m the Code which makes it 
necessary to appeal from the decree, because such finding has been inserted in 
It (i) A decree m a maintenance smt is not final in the sense that the rate 
fixed can never bo altered Altered circumstances may justify a suit for reduction 
of maintenance or a suit (or its increase If there be such altered circumstances 
a previous decision will bo no bar (5) An order of the Smell Cause Court, 
made in a proceeding under sect 278 of the former Code, is an order made m a 
suit within the meaning of sect 37 of the Prcsidcnc) Small Cause Courts Act (i,V 
of 1882), and as such is final (6) A possessor! suit filed in tlio Mamlatdar’s 
Court was dismissed by the Mamlatdar on the merits The plaintiff there 
upon filed another suit under sect 9 of the Specific Relief Act in a Civil Court 
which allowed the claim and passed a decree m his fa\our It being contended 
that the JIamlatdar’a decree barred the second suit it as held that the JIamlat* 
dar’s decision uas not conclusive (7) 'Wlicrc there are conflicting derisions, the 
last decision operates as a bar (8) 

Preclusion by rule ('sect 12) —See first inngraph of the notes to these 
sections 

Foreign judgments (sects 13 and 14)— Tlie proiuions of sect 13 
liavo been rcirraiigcd with a \ieiv to clearer statement and are substantial!} 
the same as those of sect 1 1 of tlu laU Code with the exception of tlio addition 


(1) ^lodliusudan Shaba Mundul t Urar 
(F n ) 10 C 300 (I8s0) \8 to wliitlHr a 

drcision on a prcMoua rent suit a» to 
rclationshii> o£ landlord and tenant »«l! 
operate as re* judtcala on a subsequent suit 
for nut, see Utjcle in S t M Jv (No 20) 
ccxii , an I ca«cs there cited 

(^) Ihri) Molina Daasi i bniuali Clnuta 
Mom Dasi 5 C \ (I •01) 

(3) Itaj Kumar i Ummddi, 1“ C W N 
027 (1012) 

(4) Chila Icliharaui I ''anhalChandJtll.A, 

is U '07(t^'!1) ^ ''t lb Oiaran I-al I 
Ka.,bu Nath, 17 17l (I''* ), Irawa r 


Sat>apiia 33 » 33 (lUlU) 

{>) iluigaru \tninal i \ijajaniAehi R<il 
ilier. 22M 173(l&33) 

(O) IXnu Nath Ilatab}alr Nuilir Cliundir 
Nunlj.SC N 32l(l&yj), tlusjuJgtutnt 
was tesemed on apjval upon grounds which 
rendered it unneccasory to dicido whether t) o 
unkr was Coal under s 37 of the I* S C. C 
\ct. 4C W K 4-0, 473 (Ij«.'0) 

(7) Ivomchandra t Norsinhochorja, 24 R. 
231 (ISJO), diss) iiroTing of I’amchsndra r 
UhAatai. 0 II 477 (1 m2). 

(") 3UIla Mai r bhasitaan I— ], I 4 L. J, 
123 (I «}|). 
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of clause (a) and the omission altogether of the last clause of the former section 
as to which, see post A foreign judgment is a judgment of a foreign Court , 
as to the meamng of which term, see notes to sect 2, ante, and ante “ Court ' 
A foreign judgment may be used in two ways It may be either pleaded by 
a defendant as res 'judicata by way of defence to the claim made agamst him, or 
a suit may be brought to enforce it Sects 13 and 14 recogmze the efiect of a 
foreign judgment as res judicalo, the latter section providing that where a 
foreign judgment is relied on the production of the document duly authenti 
cated IS presumptive evidence that the Comt which made it had competent 
jurisdiction 

All judgments, whether domestic or foieign if delivered by a Court 
without jurisdiction are void (1) As regards competency, a question arose 
as to the meaning of the words “ Court of jurisdiction coni'pdeni to try 'uci 
subsequent suit ” in connection with foreign judgments In the case of domestic 
judgments these words as has been already stated mean a Court having con 
current jurisdiction with the Court trying the subsequent suit whether 
as regards the pecuniary limit of its jurisdiction or the subject matter of the 
suit, to try It with conclusive effect (2) The same construction has been 
given also with regard to foreign judgments it being held that the mere 
fact that the actual (second) suit could not ha\e been tried in the first Court 
did not matter , it being enough if a suit of that class could have been tried if 
the subject matter of it had been within the local bmits of that Court’s juris 
diction (3) So it has been held that the determination of an issue as to 
adoption in a suit brought m the Court of a Nati\o State for the ^eco^c^y of 
land was conclusive on that question m a suit brought m a British Indian 
Court for the recovery of property in British territory (4) It has however 
been doubted whether this decision is correct in so far as it holds that eiclusion 
on territorial grounds is not to be taken into account, it being pointed 
out, with reference to the contention that othenMsc Explanation VII of the 
former Code (now sect 14) would be depn\cd of all meamng , that there are 
many suits which are ^Mthm the jurisdiction both of a foreign and domestic 
Court, to which that Evplauatiou would attach ( ) The ovistcnco of juris 
diction Viill primarily be determined with rofoiencp to the la\A of the country m 
which that Court ina\ be situate and from the Go\ eminent whereof it ma% 
derive its judicial power (0) The Courts of otlu r countries howe\cr ore not 
bound and generally not inclined to rccogiurc the jurisdiction as suflicient 
wlien It is conferred or cvcrciscd against the general principles of infcnntioinl 


(I) See \utliorH ImKicc \ct notes to 
s U 

(J) See Babathat i Nasbarbhaf 13 B at 
Iu22S{lSSS) 

(3) Ib. [''CO commtula on 11 »s ca».e in 
PnlhuinRji t Umc<Umwi l> Bom. L B >=», 
J02, 103(1X)3)1 

(>} lU 

( > l*ntbuin„ji t UmrdMi .ji 0 B m 
I H IS 103 (I <03) I^wrrncc 


Tcnkmi C F It is jios'iinc that tl o <ju(Stion 
o! Portign Court •* lu 1;. inonls « as om riookf J 
when the section was amen led so as to ron Irr 
competency of junsdiclion nccossarj m 
ropar ] to the suLsequent suit also See as to 
junshction llukmdianl T P G 207 
(<*) Carlngup lump II A, I \ 1IS( 
BkromaSinf.ln B r s ngh P B No 

IJI Huk n dim 1 ( P r 



I’AlTl 

li 
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(I) III tl.i uii kr iM« ntinncd r (^) it Ik 1 1 tii it tiu IS ikkI.i Court 
liil no jun^-liclMn o\<.r tlie ticfrniiint4 who were Hritnh iiilijrcis r<»iilmg in 
HnliA’i Icnilon. 

Tii« InJnn I/fgiO ituir, hotriirr, while rc£of;:it7iiifi loici^ti jiitlgmcnlH 
it rti <li 1 n )t vlopt llic Mcw of the Kiigli^li Courts .»s to their 

al)>olute conclii-’‘UciK N-4 . (3) ariJ quilifittl the general rule enacted in •'cct 11 
bf a tiuinkcr of liinitAtioni cm1>udictl in sect 13 /!cj judicola, in connection 
with foreign juilgincnts, m ont} of liniilid extent. Jurisdiction and tho exist' 
cnee of the other c!cin(nt.s ronnuun to both donicstu and foreign judgnientH 
were furnnil) both dcilt with irt suf 11 . but jurisdiction h now tcparatel) 
piocided for in sect 13 (u) 

I lie other special hunt if ions piescribcd b^ ttct 13 in orikr (hat a foreign 
judgiiiLiit ma' operate i3 rrj judiaito, ate — 

1. It must ha\e l>ceu given on the merit» ho a judgnirnt of dismissal 
of a suit, as barred b) limitation will not be deemed to be on the iiicnts and 
therefore to operate v» rcJi juJtcala, except where tliat law not only bare the 
rLinei]> but extinguishes the right itstlf fl) 

J Ihcre must be no apparent mistabe of Inliniatioiial or Iiuliaii law (0) 
In the under mentioned case.fG) the Court relied on thre clause in support of 
the Mew that tho judgment of .t Court having jurisdiction otlierw'isc than in 
iccordatice with tlio general prinripUs of International law would not be res 
jodictKa , but lUu clause has reference to the judgment itself and not to the 
iluesUon of jarisdictioii. winch re provided fur m clause (o) and wluch must ho 
dealt with on general principles An appears from tho words used, a mistake 
of fact does not bir the operatron oi res juJica/a, the judgment being a bar 
oven though the foreign Court bad como on the cvidcnco to an erroneous con* 
elusion as to the facts ^*or will a mistake as to the law ofthocountr} mwhicb 
tho judgment is passed, or of any countrj other than British India, affect the 
operation of tho judgment as res judtca/a (7) 

3 It must not bo contrary to natural justice It is never advisable to 
limit the meaning of wide terms intentionally used by tho Legislature The 
words are wide enough, it lias been said, to allow of an investigation into the 
moral rightness of tho dccision,(8| though they would not permit tho Couit 
to inquire into the merits on the simple ground that the conclusion drawn from 
tho facts was erroneous For such a ease assumes a mere error in decision and 
not a contrariety to natural justice The scope of the term has, however, as 
a matter of general practice, been restricted to narrower limits, being used m 

(1) Hukm ClianJ, C P C 210,223, sto 77(1899) 

Parry d. Co t Appaaaiui PiUai, 2 M. >107 (J) See Hukai Chand, Kes Jud. 578 

(IS&O), and the leading dcciSion, GunJ^a) (JJ See Hukia Chand, Hes Jud 580, 

bin^ t Bajali of Fandkotc, 22 C 222 C P C p 225 

(189{), and other eases cited j'Ojl beo Flint (5) lb, 582, C P C,p 226 

on J{ej Judicata, 21 Fneye Law, 281 As (fi) Hmdo v Ponnati, 4 iL 358 (18S0) 

to accessory suits, sco Kasheo Ivath v Deb (7) Sco Hukm Chand, CPC 227 , Res 

Kristo Ramanoo], lO W R 240 (1871), Jud 583-585 

Rombay Coast and Rncr Steam N Co t (8) Ib,C. P C 228-231 , Res Jud 585 
Rdnfi Heleux, 4 B H C R .0 C , 149 (1807) 594 ' 

(2) Lakshuushankar i Vtslmuram, 24 B 
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leference zatliei to tlie conduct oi mode of procedure of tlic foicigu Comt tian 
to the merits of the particular case (1) Thus a decision passed without reason 
able notice to the persona concerned is contrary to natural justice (2) Tins 
view IS adopted by the amendment, that it is the pioceedings leadiog to the 
judgment which aie to he loohed at 

4 The judgment must not Lave been obtained by fraud All judgments 
whether domestic or foreign, are void i£ obtained by fiaud or collusion (S) 
In the case of domestic judgments it has sometimes been held that the fraud 
for which they may be set aside must be extrinsic to the matter tried lu the 
cause and not merely that consisting m false evidence or forged documents 
submitted to the Court (4) The rule has been held to apply to foreign judgments 
also (5) As regards these judgments, however, the weight of opinion appears 
to be in favour of the contrary view (6) 

5 It must not sustain a claim founded on a bieach of any law in force 
m British India If so, the judgment will not be enforced, even though the 
defect be not ajiparent on the face of the proceedings (7) This clause refuses 
lecogmtion to every foreign judgment which recognizes a legal relation con 
demned in this country But it has been held that a domestic judgment is 
ies judicata even when, its effect is to sanction what is illegal in the sense of being 
prohibited by Statute (8) 

Foreign judgments in rem stand on a footing somewhat diffeient fiom 
that of domestic judgments tn rem as well as from that of foreign judgments 
tn personam Their recognition and enforcement is still void of express legis 
lativo sanction, as while they arc beyond the rule of res judicata enunciated 
in those sections, there is nothing in sect 41 of the Evidence Act to directly 
indicate that its provisions relating to judgments %n rem are to he construed 
so as to include foieigu judgments But it is apprehended that in analog) 
with the practice of the English Comts such judgments gnen in the exercise 
of probate, matrimonial, admiralty, or insolvency juiisdiction will, speaking 
generally, receive in India the same recognition as is affoided to domestic judg 
inents of the same character (9) While as m the case of other judgments they 
are no less binding because erroneous, foreign judgments %n rem are geiieruU) 


(1) Sco Hiudo V Pounath, 4 5L 35J)-365 
(IbSO) 

(2) Bangatusami v Salasubiamsviuaa, 13 
31.496(1890}, Joucsv Zsbru Mai (1889), P 
B No GO [abscQCO of actual Dotico], I^ondon, 
Bombay, etc , Bank v Burjorji, 5 B 223 
(1831) [no dt facto notice or ^lUat could bo 
seemed cquiralcnt to it] , Bikraina Singh v 
Bit bingh (1883), P R No 19 (notice must 
bo guen of institution of suit and probably 
notice a reasonable time before judgment, but 
tbo question of tbo urtgularity of tlio 
jroceduro ni serving |roeess cinnol bo 
(lieeUKse {] 

(J) S.'o tutlors l.iidenee \ct, n Us lu 
e 11 


(4) Ib 

(5) Castriguo t Bcbrcna, 30 L J Q B 
163 

(0) Aboulod t Opjiouhclmcr, 10 Q B B 
295, Vadalav Lawes, 25Q B B 310, rtf 
Isistiruu Bassi i Nundo Lai Dose 20 C at 
pp 910-913(1899), and SCO these 
cases commented on in Huhm Chand s f 1’ 
C 233,231 

(7) Uuchcbs of lungslon 8 case, bin L C, 
9lb cd , 812 , ItousilJon i llousillon, 1 1 th 
B 3ol 

(h) Cbaganlal i Bai Ilarkii, 33 B 19 
(IJOJ) 

(9) Sc« \ullnr 3 ' 1 vilemo Aet, iiolts lo 

s II 
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open to tlio Same objections as tliosc tn pcrsona)n, such as ^^aut of jurisdiction, 
natural justice, or fraud (1) 

While the rules apphcablc to the class of cases where the defendant sets 
up a foreign judgment by ^\ay of defence are contained in sect 13 , yet apart 
from the amendment of that section, introduced by sect 5 of Act VII of 
1888, no statutory provision existed with reference to suits brought to enforce 
foreigu judgments That amendment, however, recogmzcd the previously 
existing right to bring a smt on a foreign judgment, and in fact such judg- 
ments hav c been frcfiucutly enforced by suit in this country, being considered to 
impose a duty or obbgation which the Courts axe hound to give efiect to (2) 
In respect of the latter class of amts, the general rules arc that the judgment 
must be an adjudication upon the actual inent3,(3) final and conclusivo,{4) 
and may bo impeached upon the ground that the Court was without jurisdic- 
tion to try the case , (6) or that the defendant had not been summoned, and 
had had no opportunity of making a defcnce,(6) or on the ground of fraud (7) 


(1) Uulun Cliand s Rea Jud. GG7 

(2) Nallatazabi v Poanusaou, 2 400, at 

p 403 (1879J , Bharaaiabaokar t Puraadn, 
C B 292 (18S2) , Nalla ICaru{>pa Scttiar v 
Uahomod Iburam Sabeb, 20 JL 1 IS (1890) , 
Httkm Chanda Res Jud 542,570, Caspersz, 
Estoppel, 459 An act of Stat<', however, 
cannot bo mado tho basis of an action, and be 
regarded as a foreign judgment Srunau 
Goswanu i Goswaou, 17 D G20 (1878) 

(3) Srcchurco Bukaheo v Gopal Cliunder 
Samunt, 15 W R 500 (1871) 

(4) Koumoq V Freeman,!, B 15 Ap Co. 
1 , but the pendency of an appeal in a foreign 
Court IS no bar to a suit upon the judgment 
which IS tho subject of appeal, ib 13 see 
Patrick i Shedden, 2 E ^ B 14 

(5) As to jurisdiction, see Christico v 
Delannoy, 20 C 931 (1809) , s c , 3 C W N 
014 , NoUa K.aruppa Scttiar t 3faltoiued 
IburamSabcb, 20 M. 112 (189G), and Schibsby 
V Westenholz, L. R C Q. B 155, 101 , referred 
to and explained m Gurdyal Singb t Baja 
of Faridkot, 22 C 222 (1894) , s c , L B 21 
L A. 171, ilathappa Chctti v ChcUapji* 
Chetti, 1 5L 19G (I8"C), Gurdjal Singh \ 
Raja of Faridkot, supra Bangarusami v 
Balasubramanian, 13 M. 496 (1890) , Syed 
Sloaiini Hosseia t Robmson, 5C W X “41, 
s c , 28 C 041 (1000) , Iladjco Kasseem t 
Ifadjco Isup, 0 C W N 829(1902), JIathappa 
Clictti V CbcUapiia Cbctty, 1 3L 19o {187b) , 
as to tho clTcct of appearance and vuluntary 
Mailer of objection to jurisdiction, Kandoth 
Mamnn t Tseclancbcrajil, 8 M. If C B 14 


(1875), Fazal Sliau Khan V Gafar ICban, 15 
M. 82 (1891), Kallatambi Mudalior v Pou 
ousatm PiUai, 2 31. 400 (1679) , Kahyugam t 
Chokahnga, 7 31 105 (1883) , whero tho sub 
mission jurisdiction is not voluntary, aco 
Parry A Co v Appasamt Pihai, 2 31 407 
(1880) 3Ylicro tbero is no submission, sco 
Gurdyal Singh v Raja of Faridkot, supra, 
Sivoramoj) i> Jburam, 18 3L 327 (1895) As 
to the transactions of Joint Stock Com 
pames formed for the purpose of carrying on 
business in a foreign country, see kallatambi 
JIudahar I PonnusamiPillai, supra, Ldulji 
Burjorji t Manckji Sorabjt Patel, 11 B 241 
(1880), The London, Bombay, otc. Bank 
e Hormasjt, 8 B H C R , 0 C , 200 (1871) 
(call order treated as foreign judgment] , Tho 
I/>adon, Bombay, etc , Bank t Burjorji, 5 B 
223 (1881) , The London Bombay, etc , 
Banker GonndRamchandra, OB 315(1885) 

(6) Ocbscnbcin v Pajwhcr, post, ptr 
McUiah, L.J , Srcehurco Buksbeo t Gopal 
Chunder Samunt, 15 W R 500(1871), Sjed 
Moazim Hosscin i Robmson, 5 C L 
741, 8 c,23C G4l(l001), Uadjeo Kaseem 
t Uadjeo Isup, G C. W N $29 (1002), 
KuLm Cband, Res Jud. 585 , and sco as to 
notice, tho cases relating to companies cited, 
ante. 

(7) Srcehurco Buksbcc i Gopal Chunder 
Samunt, 15 tV B 500 (1671), Duchess of 
Kiogaton s case, 2 Sen. L. Ca., 9th cd., 822 , 
tho dicta in which apply to foreign as to 
Lughsh tribunals (Ochscnbeia r Pajiehcr, 
post}* Ochscnhcia r Paj«her, X.. IL 8 Cb 
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in the judgment (1) It may, in fact, be generally said that whatever 
objections are declared by the Legislature to be admissible agamst a foreign 
judgment produced by a defendant lu bar to an action are equaOj 
admissible against a foreign judgment produced by a plamtili either to found 
or support an action (2) There is, however, a distinction between a case 
in which a defendant puts forward a foreign judgment as a bar to a suit 
under sect 11, and a case m which a plaintiff seeks to enforce a foreign 
judgment In the former it may fairly be supposed that the parties sub- 
mitted to the jurisdiction of the foreign Court (3) Jurisdiction being 
properly territorial and attaching, with certain restrictions, upon every 
person permanently or temporarily resident withm the territory, does not 
follow a foreigner, after his withdrawal thence, living m another State As 
to land withm the territory, jurisdiction always exists, and may exist, over 
moveables withm it , and exists m questions of status, or succession, governed 
by domicile But no territorial legislation can give jurisdiction, which a Court 
of a foreign State ought to recognize, ovci an absent foreigner owning 
no allegiance to the State so legislating In a personal action, to which none 
of the above cases of jurisdiction apply, a decree pronounced by a Court of 
a foreign State %n absentem the latter not having submitted himself to its 
authority, is by inteiuational law a nuUity Not to the Couits of the State 
in which the cause of action has arisen, noi in cases of contract to those of 
the loous solutionis, should resort be had by tbe plaintiff, but to the Courts of 
the State m which the defendant resides, the Courts of the latter State having 
jurisdiction in all personal actions (4) Though, as a general rule, a Court 
can exorcise jurisdiction over a foreigner only if ho is resident withm the limits 
of Its territorial jurisdiction, and though natives of British India are 
foreigners, yet they own allegiance to the common Sovereign of England and 
British India, and are subject to the supreme legislative authority m the British 
Empire If, therefore, the supremo Legislature in the British Empire 
authorizes an Enghsh Court m any class of cases to exercise jurisdiction 
tfvtit a xiOTi ioitJ’jgncT by Mvaing ikiUawl 

its jurisdiction, and the foreigner is a native of British India ho cannot treat 
the judgment passed as a nullity, merely because he did not reside withm the 
jurisdiction of the Court which passed it Order NI r 1 (c), under the English 
Judicature Act, constitutes a Legislative Act of the sovereign power regulating 
the jurisdiction in the case of a British subject resident m British India and 
outside the ordinary territorial jurisdiction of the English Courts, and gives 
the latter jurisdiction over such British subjects, assuming that the particular 
case falls withm the order But it is open to a defendant to show that this is 


\j) G95 , \adaUi Lawes, L.lt -,5 Q U D 
310, \boulolIr Opiwobcinicf, L. It lOQ H 
D -9 j, ^ValllIlgfo^d t MutualbocKt>, L. It 

0 Ap Ca "01 [proof of fraud], Camwil i 
SottU, 3 If A N 017, CIO, Uoloraro i 
KaiacciiK, J W It lOS (iSOo) [liiintationj 

(I) l 3 rw.ljurco BuUhtij i Gojul tujra 

(J) Bilraiua Sttiob ‘ Bir S ngb (ISSS), 1* 

1 No UJ,p oOO, Ifulni than 1, Hti Ju I 


578, o7U 

(3) Chrutan t DeUnnej, .0 C J3l 
(ISJJ) 

(4) GurJ^al Singh t llaja of 1 uridhot 

C (IbJl), followed 111 Nalla Karuija 
Scttiart JIaliomc 1 Iburuni Sahub, «0 V 11> 
(ISje), Cbristicn V IXIiiiiK^, -0 C *31 
(ISJJ). 8 t , 3C. \\ N Oil 
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uot so, aud that the Engbsh Couit had m fact uo juiisdictiou (1) It is uut 
sufficient ground for impugamg the judgment of a foreign Court, which ordinard^ 
proceeds m accordance with the recognized principles of judicial investigation, 
to show that m the particular instance its procedure may have been irregular. 
It may be assumed that the procedure was regular, but if there was 
irregularity, it would not be sufficient ground for refusing respect to the 
judgment (2) 

On the other hand, as has been already observed, the general rule is that a 
Court which entertains a smt on a foreign judgment cannot institute an inquiry 
into the merits of the onginal action or the propnety of the decision (3) This 
rule, however, was m the last Code abrogated with reference to the judgments of 
certain foreign Courts in Asia and jlfnca by the enactment in sect 5 of Act VII. 
of 1888, amending sect 13 of the Code, and which enactment was passed with 
reference to the arguments urged by the Bombay High Court (1) for distin- 
guishing the judgments of the Courts of native States from those of other 
foreign Courts. So where a suit was brought in a Court m British India 
upon the basis of a decree of tbc Council of Regency of the State of Ranipur, 
it was held that the Court was empowered by sect 1-1 (corrcsjjonding with 
sect 13) of the Code of Civil Procedure, as amended by Act VII of 1888, to 
consider the merits of the case m which tbc decree of the Council of Ecgciic> 
had been passed (0) It was held m effect by tbc JIadras High Court that 
this amendment did uot alter the general rule alrcad> mentioned, except 
by vesting m tho Court a judicial discretion to inquiic into tlic merits of anj 
ease m which it appeared that no confidence was to be reposed in tlic judoiucnt of 
a foreign Court, being one of tboac which aic mentioned in tbc amended section, 
A part) to an action on such a judgment bad not a nglit to hav c Ihi case reheard 
iUl that tin. section said was that the Judge was not to bo precluded 
from inquiry into the merits (0) The last jiaragraph of tie cc rrcsponditig 


(1) b^cd Moaiiui Uo^u) v Robimoo. 5 
C W N 741 , 8 c. 2S C 041 (IWl) 

(2) Nollatambi Vludaliar t I’annusami 
l‘tllai,«u 7 ra, at j) 400, as to hnutatioa ndc 
lb , and Parry A Co t Vpiiosanu Pdloi, 
iuj ra 

(3) Uha^aIusbaakarbbo^akraln( l^uraadn 
KabJos 0 H jgj (ISSJ) Poloram i Iva 
luiini'o 4 W R. los (IbCj) lIcndir»on i 
lltudirboii, CQ. B 2bS dbO, Boabul Vuslra 
lofcia I Njos. 10 Q U 717, 7M , SooU t 
PilUngtou d U. it b. 11, 41 , OchMalitm t 
PajKliLf, L. 11. 8 CIl \p. l»Jj , CodMd i 
Gr4j,LUi>Q.U 13a. Baubol \u»Ual*w* 
t llarduij, J C. B CCl , Do Com-J Bnfc»*c i 
lUlbbouo, 0 IL i N bOl 

(I) Bh4\ani4!ianWarbb<.>aLramr Pur^sdn 
Kididu, 0 B. . Id (l^Nd). llii..c:.al • 
b B. o33 , la ii 

bild tLat UO »a.t UM t..* ut.aoi*b.g t 

th( <1 a (.sUV ol a UaUtC 


bUtc JliocoiiUar) uj ituuQ I ri.\ad(d ui tLo 
31adrasCi>urt baiua i VnaauiaUI, 7 3L lol 
(lbb3), aod bos fiuif ibr aiucndmcat of iLo 
acction bccualojU 1 Ij llo Boabay lli^h 
Court Majaraiu • 1U>;1 dl B bo (IbVJ) 
[a suit ulU bo ou lL( )u ul of a Court ut 
a Native btat«] a r 1 B L It. 33^ »b<ro 
tbo ]>n.<X'dii2n oOM a arc Vud la 

CurdjaJ ^ lartdtot. dd U 

(Ibai) tbo I'ruy (.oui.cd Lid tbal tUxo 
was no ^rouud for auj tLat uo *0.1 wul 

bo U|>uQ tbo jud^u.rbl if rt\ ^..aol fore 
ludiaa MaUa. a >a a to a J Ibo loit 

}>ata^a{ia to a. 11 of tbe fjr...<r Cods was 
addl'd tor.J >rve tbo > a <a of tbo dladraa 11 
(.4<urt. Va to del •U'.'U Kea.ll3,fo.b 

(o) TLaCv^vt^ of M.>ra..at-»1 r H-u Li . 
dl V. 

to) lauJ ''ad.a K.baa r Oafar 13 

M. bd il*'Jll. ai.ao Tbs Cw.it..< if 

2Io.»-ab»ir H-rba-a '"^b, ;l JL 17 (1* 
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section lu tlio last Code lias been now omitted, and no distinction now easts 
between tlic judgments of Asiatic and African Courts and other foreign Courts 
Where a decree is obtained upon a foreign judgment it is to be executed accord 
mg to the provisions of the Code (1) The judgment of a foreign Court obtained 
on a decree of a Court in British India is no bar to the execution of the original 
decree (2) Sect 112 provides for the execution of decrees of Courts established 
by the Government of India m Native States, and sect 113 allows of the execution 
in particular instances, upon the per missi on of the Governor in Council 
of the decrees of other Native Courts as if they had been made by the Courts in 
British India 

It 13 a well lecogmzed principle that crimes, including in that term all 
breaches of puhho law punishable by pecumary mulct or otherwise, at the 
instance of State Government, or of some one representing the pubhc, are local 
in this sense, that they are only cognizable and pumshablc in the country 
where they were committed Accordingly, no proceeding, even m the shape 
of a civil suit, which has for its object the enforcement by the State, whether 
directly or indirectly, of pumshment imposed for such breaches by the lex fort, 
ought to be admitted in the Courts of any other country (3) 

Interlocutory orders and ordeis in execution proceedings -'Sect 
H 13 not exhaustive of the effects of the principle of res judicata {i) These 
orders, if not appealed from, are binding upon the parties m all subsequent 
’proceedings m the same suit Though sect 11 of the Code does not m terms 
apply to these orders, yet the principle which uuderhes it is equally apphcablo 
to them as to regulai suits The Privy Council, speaking of such an order, 
held that, “ It was as binding between tbc parties and those claiming under them 
as an interlocutory judgment m a smt is binding upon the parties in 
every proceeding in that suit, or as a final judgment in a suit is binding upon 
them in carrying the judgment into execution Tho binding force of such 
a judgment depends, not upon sect 13 of Act X of 1877, but upon general 
principles of law If it were not binding there would bo no end to litigation ” (5) 
Tho principle of res judicaia applies to prevent parties raising a second 
tunc in the same suit, or in the same execution proceedings, an issue 
which, in that smt or on the execution proceedings in that suit, had been pre 
viously determined (G) Orders in execution proceedings, if not appealed from 

(1) ICaaJasaiui PiUai V Moidin Saib, 2 XL 102» L It 111 A.1SI(ISS1), casts tiled in 

3J7 (ISbO) CoapersE, ett 310 351 , licld, L\ 290, 

(2) Fakuruddm Mahomed \ssan t Ollicial 297, Lakshmaaau Chctti i KutcajaiiClictti, 

Irustcc of Bengal, 7 C 82{1S31) 21 M. COO (1901) , Sbeornj bingli t Kamcahar 

{3} Huntington t Vttnll (1SJ3), \ C at \ath, 21 A. 23 (1902) , Jsal i Muhammad t 
1 > 155 Jwala, 27 A Il3 (1901) In Bai Mthcrbai 

( 1) Manchliaram t Kalidas, 1 JB b2C(lS91) t Magaa Chand, 29 B 9u (1901), tho tatcu 

(5) Bant lvir{ \I i Bup Kuari, G v\. .( 9 , tioa proceedings wluch uiru held a bar wero 
L. B 11 I V. 37 (1S53), atiJ si-o Ivrtsbin mafurniLr suit As toauarda.aeo Ca8i>i-rir, 

bahai i \lvUd Klian, 1 1 V U», O0(l&91), 233, 23d, txivcntry t lubhi IVaaad 3 

Ban lc> Karim t B imtsh Cliuiidir, 9 G C5, d W N 072 (1901) 

l>7 (ls>«'2), Munj,ul Berohad Dii-Iut i Gnja (O) Bohan Lai i ilijid \li, 21 A 135 
Kant UhinClmw 3U 51 , L. B bl \ (lOUl) . ^illlul>a i l.jiram, 11 Bom I* K 

K3(lb31), Belli Bam 1 Naim Mai, 7 \ .01(191.) 
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re biudmg upon tho parties to tlio buit in all subsequent proceedings m that 
uit, on principles analogous to tboso of res judicata strictly so called It is, 
hercfore, necessary to constitute a bar that there should be a hearing and 
mal decision Where an apphcation for execution is allowed to bo Mithdrawn, 
he matters in dispute are not heard and decided There is, therefore, no res 
udxcala{l) Though a decree docs not in terms give a certain rehef, jet if 
t IS construed in orders passed upon it as having giv en that rehef, it is not 
ompetent to tho Court on a subsequent apphcation to treat those orders as 
'rroncous and put another construction on the decree (2) Sect 47 differs 
from sect 11 in this respect, that tho latter section bats not only the trial of a 
>uit or issue, where the suit or issue had been previously heard and dctcnnined, 
but also the trial of an issue which should have been raised in a previous suit 
by either party When an issue arising out of the execution of a decree has not 
been raised and determined under sect 47, there is nothing m that section to 
prevent a defendant, in a separate smt subsequently brought, from raising 
that issue in that smt (3) For a case where a previous apphcation for execution 
uas refused and judgment debtor’s objection as to limitation disalloucd, an 
as to tho effect of such an order in a subsequent apphcation for execution, see 
below (4) A judgment debtor cannot question the right of a decree holder 
to apply for execution when execution has been on previous occasions applied 
[or by tho latter, and granted by the executing Court (5) In the under mentioned 
ca8e,(0) It was held that though the analogy furnished by sect 11 could 
bo altogether left out of sight in the application there dealt woth, yet the ou 
ought to facihtate inquiries which arc necessary for the purpose of carrying 
out decrees passed by it, and to accept witb readiness anj information whic 
shows that the litigants have disregarded any part of tho Court’s decree I 
would be iVTong to dismiss an apphcation made with the abo% e purpose, simp y 
because tho applicant may have made the same endeavour without success in 
another proceeding , _ , ,, , 

A witness in a proceeding under sect lib of the Criminal Procedure Code 
had asked for his costs m the ’Magistrate s Court but had been refused and was 
referred to a civil suit On lus bringing such suit it was held that there w as no 
adjudication, no issues, no contestmg parties, and that therefore the pnncip e o 


rcsjudtcaio did not apply (7) , . 

The grant of letters of admimstration by ono High Court does not prc\ent 
another High Court from entertaining a petition for probate (8) 


(1) Uari Gancah v Yamunabai, 23 B 35 
(1897) la Bha%aiushaakar t ^aransbankar, 
23 B 53G (1899), it was bold, with rcfcrcoco 
to e 244 of tho former Civil Proccduro Code 
(now sect 47), that tho Judge could and 
should have acted m tho execution proceed 
mgs upon tho detcrnimatioa he had come lo 
upon tho same point m tho suit \ ithoba i 
fcjiram. 14 Bom. L. It. 2G4 (1912) 

(2) \ \aidu I Papani 

luah, IJ U 31 (IbOj) 

(3) Nil Kamal iluLcrjiv i JahuabiChoud 


hurani, 20 C 04G (1899) 

(4) Bholanatb Bass t I’rafulla Nath 
KuadaChowdhry 2SC 122 (190U), dist m 
\yapurtt Chidambara, 24iL J 20(1912) 

(5) Umrao Singh c Lachmi Naraia, 1 A 
L. J S0(lJO3) 

(0) HaiiNara^aiir MuroNara^ao, 4 B L, 
It. 900 (1902) 

( 7 ) Ncmai Chandra Chose r tjiharChoir* 
dhurjpSC \V N 178(1903) 

(8) la tho goods of Charloltu Bodgen, S 
a W X clxxxii (1904) 
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lu a Eiuit foi piobate, the caveatois assailed tltc whole of the mil on the 
giound of undue influence, but the piobate Couit granted probate disallowing 
the objection Held, that in a subsequent suit it was not competent for the 
caveators to show that any particular clause in the will had been inserted through 
undue influence (!) 


Place of Suing. 

15 Eveiy suit shall be instituted m the Couit of the lowest 
Court in which suits grade competent to try it. 
to be instituted. 

“ Shall be instituted ” — ^There is no provision either in the vanoua 
Civil Court Acts or in the Code prescribing a minimum jurisdiction as there 
IS piescribing a maximuiA jurisdiction A superior Court is by this section 
forbidden from, trying a suit cognizable by an inferior Court, not on account 
of any inherent incompetency to try it, but on grounds of public convcmencc 
and economy It has been thought that this section prescribed a mininnini 
limit of jurisdiction, and that, for instance, a Subordinate Judge would ha>e 
no jurisdiction to try a suit which, owing to its value, was triable by a Jlunsif 
But It has been held that this section refers to procedure only, and logulatci 
tho practice of the Courts, but docs not deprive any Court of jmisdiction which 
it may otherwise possess (2) The section is merely directory, and does not oust 
tho junsdiction of a Subordinate or Distnct Judge , (3) and the institution of 
a suit cogmzable by a lowci Court m a Court of higher jurisdiction is merelj 
in irregularity which does not aficct tho jurisdiction of the Court (4) 
or the merits of tho case (5) and such as was covered by sect 578 of 
the former Code (6) 

As to Lower Buinia, see Lower Buima Courts Act, VI of 1900 , Centi li 
Provinces, sect 16, Act S.VI of 1885 , Punjab, Act XVIII of 1884, Ajmeic, 
sect 25 of the Ajmero Courts Regulation, I of 1877 


(1) Nuzltat ud Doula Abbas Hossem v 
Mtrza Kurratulaia 31 C ISG (1003) 

(2) bco following notes Ibo samo view 
^va3 taken under the Codo of ISoO llussick 
CbundcrMobuntt Rain Lall Sbaba, 22 W R 
JUl(IS~l), Joy IvidLcii Das i iurnbuU, 24. 
\V R 137 (1S75) [but tbo {laiutilf sbouM 
not bu dloucd any more for costs than bo 
could Ua\a recovered if lio bad sued m tlio 
n„Ut Court], bufecoollali bircar i- Resum 
ibbe-e.-oU R 31 J(lS70) [tlic Jud^osboul 1 
buueier, if bo bud tbu suit to Lo Iruble by a 
luMer graJu Court, sent it to that Court], 
Ma>>aoc>llab Kban t Ram I.all IguruuHali 
ti C O(lS'O), llukm Cbaiid, lies Ju k 3SI , 
lungori Jaladlwr. 1 1 U W N 3-3 (IllOJ) 

(3) Ni 1! 1 1^1 t Maibar iluAOia, 7 V. 


(1SS4}, lu-ubiiasaim t Kauakasabai, 11 
183 (1830) It appears bun over, to baio 
bsen assumed in Velayudam v .^trunacbala, 
13 31. 373 (1883), that tbo jurisdiction of tbo 
ICigber Court nas excluded, tbo objection to 
tbo juribdictiou baMiio been taken for tbo 
first timo on second ap[>cal , butseoRamayja 
t Subbarayudu, 13 31 35 (1883) 

(4J 3Iatra 3lQa.dal i ilari Mobun 3Iuibck, 
17 C 155 (1889), Ram N train Siiigb t 
Miria Koer>, 35 C 10,18(1837) 

(5) Vugustino t 3Iedbcott, 15 3f 311, >15 
{1S33) 

(6) 3Iatra M mdal t Ifan Mobun 31u]bcl> 
17 C 155(1883), TvajibRcgt Jodba(t888)> 
r It No ISI.eitedmllukmUanl.C P 

-lU 
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Court —The term “ Court of the lowest grade ’ refers only to Courts to 
which the Civil Proccduro Code is applicable (1) It has been therefore held 
m Madras that Small Cause Courts bad concurrent jurisdiction with Courts of 
Village Munsifs to hear suits which are cogmzable by the latter (2) 

“ Lowest grade " — Throughout the country there arc Courts of diCercnt 
grades having junsdiction m suits of different amounts m certain presented 
local areas TIio pccumary junsdiction must be determined with reference 
to the Various Acts constituting the Courts and the question of the valuation 
of particular suits, in order to ascertain within the junsdiction of which Court 
they fall, by rcfcrenco to the Court Fees and Valuation Act, and the cases 
decided thereunder, to which reference has been made m the notes to sect 9, 
anie, Pecuniary Jurisdiction * Sect 144 of the Bengal Tenancy Act was 
lield to be controlled bj sects 15 and 17 of the former Civil Procedure Code 
A smt for rent is therefore to be instituted, subject to pecumary limitations, 
in the Court of the lowest grade competent to try it (3) Where there were 
two plaintiffs, one of whom should have sued, if solo plaintiff, in the Subordinate 
Judge’s Court as the Court of lowest grade, and the other could, by reason of 
the provisions of Act XX of 1863, only sue in the District Court, it was held 
that as it was competent for the plaintiffs to join this section did not appl> 
so as to prevent the ffrst plaintiff brom joining with the second in instituting 
the suit m the District Court (4) 

“ Competent to try ” — Competency here means jurisdiction Ibo com 
potency of a Court depends upon tbo nature or subject matter of a smt, and 
upon the local and pccumary extent of tbo Court s jurisdiction As regards 
the first certain Courts are Courts of special jurisdiction inasmuch as some 
classes of cases involve disputes vnth wnicb superior or specially experienced 
tribunals are particularly familiar, and which can more satisfactorily be 
disposed of by them such as Revenue, Admiralty, Probate Divorce Patent 
Insolvency Courts, and the like Further, cases of importance affecting 
considerable interests or involving questions of intricacy are left to be 
deternuned by the higher grade or superior Courts (5) So suits for damages 
for the infringement of the exclusive privilege to an invention or of a 
copyright in a design under the luv cations and Designs Act (C) or, for 
damages for the infringement of the copyright m books (7) have been specially 
made cogmzable only by District Courts So smts under sect 92, post, can be 
instituted only in a High Court or District Court iliscellancous proceedings 
unconnected with smts arc generally triable outside the Prcsidenc} towns by 
District Courts though sometimes Subordinate Courts are empowered to 


(1) ALr l f hadarM 13 VL 

(2) Ib 

(3) Failur Uahim t Dtrorlva Nath 
Chowdhry.SOC 453(lJ03) s c,7aW N 
402 

(4) Narayana t Kumarasanii, 23 VL 537 
(ls99) 


(5) JIukmChand C P C "33 , JUj. Jud 

(C) \ct \ of IssS, S3. 20, 57 
(7) Ilamccdocllab r Mahomed Atghur 
no&mn.e a 490(1330), Lcdgard r Bull, 9 
4. Idl (ISSo), 3 . 7, \ct of 1S47, as 
amended by Vet \II of lsT6 
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dispose of them on a reference by the District Court (1) And m Bomtay 
the District Judge can alone take cognizance of suits in which the Government 
or any officer of Government in his official capacity is a party (2) So in 
Madras, a suit by a zemindar for the dismi^al of a zermndan tarnam cannot 
be entertained by a District Slunsif, such suit being cogmzahle only by a Sub 
ordinate or, if none, a District Judge (3) On the other hand, cases of 
easy settlement and minor importance are relegated to petty tribunals or to 
special Courts, such as Small Cause Courts or Village Munsifs’ Courts See 
generally as to jurisdiction over the subject matter and persons, the notes 
to sect 9, ante, and the same also as to locality of jurisdiction which is more 
particularly dealt with in the next four sections and the notes thereto 
The present section has reference mainly to the pecumary jurisdiction of 
Courts, the himtationa of which, in regard to difierent grades of civil Courts 
vary in the several provinces of British India See notes to sect 9 
ante 

16 Subject to the pecuniary or other limitations prescribed 

Suits to be mstitutea V any law, suits— 

Where subject-matter (a) for the recovery of immoveable 
property, with or without rent oi 

profits, 

(b) for the partition of immoveable property, 

(c) for the foreclosure, sale or redemption the case of a 

mortgage of or clmge upon immoveable property, 

(d) for the determination of any other right to or interest 

in immoveable property, 

(e) for compensation for rvrong to immoveable property, 

(/) for the recovery of moveable property actually under 

distraint or attachment, 

shall be instituted iii the Court within the local liuuts of 
whose jurisdiction the piopeity is situate 

Provided that a suit to obtain relief respecting, or com- 
pensation for wrong to, immoveable pioperty held by oi on 
behalf of the defendant may, ulicte the lehef sought can ho 
entirely obtained through his personal obedience, be instituted 
either m the Court vithm the local liimts of whoso jmisdiction 
the propeity is situate, or m the Court -mthiii the local limits of 


(1) Slo b _C Siicccshiou (Artifialo \ct, 
ISSJ \cl \II of I&S7, 

an ri „ar In 1‘roLato an I \iiiiiin ntmtioii. 

(-) H 1 1 ! aj CuiK ourta \tt \l V « f I8f9, 
a an am ii Ir I by « I' H ml llontnuo 
lunnh U n \cU' V < f Ih ') 8 I W 
rflhv) \a\n ofjsil luln r tl 
f I bi t oil ml tn »uil M a I rnat i»ri> n 


CopiMahal! snart blitso.lJIi 3c>S(16y7) 
ns lo suits ngamnt a niunicij alit> Mm t la 
lnlMumci)abl> t Mahan mlJni ml,3 H 11*3 
(1S78) suitn to which C Ikctor la n jnrty 
Muni Mija SMicb i Sa^alGiiJnm 7 11 lOU 
(Ibb-) 

(3) \tiil ntnnira.<iimha t Stirjanara^ann, 
1. M IbSCIbSH) 
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whose jurisdiction the dejtndani actually and voluntanly resides, 
or carries on business, or personally works for gam. 

Ex]damUon, — In this section "property^' means property 
situate in British India. 

“ Pecuniary or other limitations ” — See as to these, notes to sects 9 
and 15, ante 

Scope of section — This section deals %yith local or territorial jurisdic- 
tion, which in the case of real actions depends on the situation of the 
property m htigation, and sect 20 deals with personal actions which 
depend on the place of accrual of the cause of action, or the residence of the 
defendant The general rule of local jurisdiction, of which this section is an 
cmhodimeiit, is that immoveable propcity is exclusively subject to the lai\s 
and jurisdiction of the Courts of the country m which it is situate It 
follows from this that no other laws or Courts can affect it As expressly 
stated in the Explanation, the Courts of this country have, subject to the 
proMSo, no jurisdiction in respect of immoveable property situate outside 
British India (1) But all propertj which has a foreign origin is not always 
outside the jurisdiction of Courts of this country (2) AVlicre however, a suit 
was brought in the Court of the Subordinate Judge of Jhrzapur for rcdenip 
tion of lands lying within that district but included in the same mortgage 
with other lands lying within the family domains of the Jlaharajah of Benares 
it was held that as the Court had jurisdiction to entertain the smt in respect 
of the immoveable property in Miizapur, that jurisdiction could not he ousted 
because in the course of the tnal of the smt it became nccessarj incidental^ 
to decide, for the purposes of the suit, questions relating to mortgaged property 
held by the defendants outside the jurisdiction in order to determine whether 
the plaintiff had a right to recover the mortgaged propertj situated in 
Mirzapur (3) 

This section does not apply to the onginal civil jurisdiction of the 
Picsidency High Courts which arc governed by clause 12 of the Letters 
Patent, which empowers them to try suits for land or other immoveable 
property if such land or property shall be situated either wholly or in case 
the leave (1) of the Court shall have been first obtained m part wifhm the 

(1) Hukm Cliaad, Res Jud 324, 310 tlicrcforo not to fall uitLm llio t rins < f tl e 
Prem Chand Dey i Moklioda DcLi 17 O section 

COO, "03 r ]{ (1800), Ragliu Natli Da? « (>J Kasbinatfi f Inanf tuira 

Rakkan Mai, 3 A. COS (ISSl) Kesha? f (J) Cirdhari t Shtoraj 1 \ 431 , 

\majak 2311 31 (1837) So a Court cannot and sco KoUkco t Thakoor 5C J.8(18s0) 
declare a chargo oinropcrty wholly outsile (4) As to leave generally sto the fuUowjng 
Its jurisdiction Gudn Lai i Jagannalh cases It must hoobUimd Ufon tLoui»titu 
Ham, 8 \ 117(1SSC), and the decree can tion of the suit \bdul Haimd t l*roinotLo 
only bo given effect to as a money decree nath Dose 1 Ind. Jur N S 215 , Hampurtab 
lb , Mahomed Kliuleel t Sona Koocr, 23 t Premsukh U D Oo J*(lbJO), tLokave 
W U 123 (15"4) So© BalJeo Do^s « Mool so given is in rispcct of the cause of action 
Koocr, 2 \ W P 19(15"0) In Kaslunath stated in the jlaint and docs not cover an 
« \nant 2B L, H 47 (JbCO) the suit vias amended ] lamt Pamj urtali r Premsukh, 15 
h 1 1 to bo exclude 1 b> tl 0 exj lanation and B *)3(l5s)}, anl where a new dife n lant is 
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local liituts of tiie ordinary original jurisdiction of tlie High Courts The High 
Courts have therefore jurisdiction if the land is in part ivithm tlic jurisdiction (1) 
As to what suits are deemed to be “^br land,'* see ;post. 

Immoveable property . — hs to the meaning of this expression, see 
notes to sects 2, 4, <zntc The foDowing have been held to be such . lands, 
houses ; and such other things as are physically incapable of being removed, 
incorporeal hereditaments not of a purely personal nature , rights of common 
way, and other profits in aheno solo ; rents, pensions, and annuities secured upon 
land, but not pensions and annuities not so secured, (2) latslmhan allowances 
charged on revenues of certain villages , (3) an casement , (4) standing crops , (5) 
a tree standing on land, (6) the life interest of a widow on income arising from 


added frcsli Iea\e to sue may be necessary 
Rampurtab v Foolibai, 20 B 707, 772, 771 
(18QC) , Foolibai v Rampurtab, 17 B 460 
(1893) , it IS not a mere formal order or an 
order regulating procedure, bub ono giving 
jurisdiction, Rampurtab v PrcmauUi, supra, 
atp 97, Hadjeo Fsmailv Hadjeo Mahomed, 
13 B L R 01 (1874) , it must be dutmctly 
sought and obtained, and cannot bo implied 
from tho fact that tlio plaintiff baa leave to 
sue in /ormd pauperis Jairam v Atmaram, 
4 B 483 (1880) , tho granting of lease is *i 
matter of discretion, and has been refused 
uhero the plaintiff, dofcndaiit, and witnesses 
resided at a long distance from Calcutta, and 
the deerco, if obtained, could bo satisfied 
from property outside tho local jurisdiction 
Radha 1 Muchsoodun, 21 W R 204 (IS71), 
also where as to tho great bulk of tho claim 
tho cause of action arose elsewhere Do 
Souza t Coles, 3 Mad H C R 3S4 (18GS) , 
ICcssowji i Luckraidas, 13 B 411 (1889), 
leaio has been given it being reseritd to tho 
defendant to inoio to haio tho older set 
aside Radha « Mutksoodun, 21 W R 20l 
(1S7») [it was hell that tho plaintiff could 
not object ns ho hail acted on the order], 
\ihtro an order is granted giiing leaic and 
tho suit IS Millidraun, Ibo force of tho 
original order is spent Sabhapalbi « 
UUhmi, 21 M 2')3 (IDOO), leaio giicn 
may Ijo r«.»cindtd a defendant is not bound 
to wait for tho ht.ari>ig, but ina> oj|l> on 
summon* to take plaint off the iilc Kessowji 
i I.utkmi Us. H n tu»,4l0. or 

it may form the subject of an issue f* r trial 
In the suit Nagamon > r Janakiram, IS M 
1I2(ISI>). Rampuitibr I’ri msukh 15 1) 
alp 'iJ {!“'*>) thi ii,.h formerly d jubtod 
Ualha r Mnckso-Kliin -iu;ri, it is n iw 


settled that an appeal hes from tho order 
De Souza v Coles, 3 Jfad H C R 3S4 
(1808) , Hadjee Ismail v Rohuna Bye, 13 
B L E 91 (1871) , but an unsuccessful 
applicant should appeal and not ina! o 
another application to another Judge 
Mudcllyv MudeUy,8MacI H C R 2I(1ST5) 
As to abscnco of leave and res judicata, sco 
Abdul Kadir v Doolan Bibi, 37 B ^03 
(1913) 

(1) Ptasannamayi Basil KadamhmiDasi, 
3BLE,OCJ 85 (1868) , Jairam t 
Atmaram, 4 B 482, 187 (1880) » Jftgadamba 
t Fadmainam, 0 B L R 080 (1871), 
Sesliagiri t Rama, 19 M. 448, 450 (1800), 
Balaram t Ramchandra, 22 B 922 (ISOS) 
fputition) , Runchanun v Shib Chundcr, 14 
C 835 (1837) [id ] , tho words “ or in all other 
cases •/ the cause of action shall Iiaic ansen 
should bo treated as being m brad cts Land 
Mortgage Bank t Suddurudecn Vhmed, 19C 
303 (1892) 

(2) Collector of lhanai Ivtishnnnith, 7 B 
322 (1880) 

(3) KcuhavGoiimli Vinayak, ISO", Boin 
I* J 425 , 8 c . 23 B 22 

(4) Mohunt Deo Sarun i Moonshce 
Mahomcd,2t\V R 300(1875), tins was lull 
for tho purpo«o of tho I imitation Act 

(5) Choda I.al i ^lutclimd, 1 1 A 30 
(1891), Maddayja t Venkata, 11 'M. 193 
(1887), Gangi IViva I t Xarain, 15 A 391 
(IS93), M soon as llicy aro cut they become 
inoii^ablo irojtrty Surat I,all Monlal i 
Viiiar Haji. 22 C S77, SsO (1S97) , Mangun 

Jha I Dulhiii, 25C ti‘J2(1892), butscoiio^ 
in all can i, s 2, cl 13 

(0) Saklurnm I \i'>hraiii,l iB 207(J89l) 
I’m Iiiniiz I Bhiiurii 22 B 0lO(lhJ7) 
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lauds of her liusbaud’s estate , (1) but not allowances paid in compensation foi 
saycr collections from a hal , {2) noj a right to be placed on the rev enuc register (3) 
The meaning of the term, as used with regard to Hindu Law, was discussed in the 
under mentioned case (1) 

Suits deemed to be for immoveable property —In the case of the 
High Courts there Ins been considerable conflict of opinion as to the essentials 
of jurisdiction, for winch provision Las been made bj the Charters, to avoid 
which m regard to the practice of the Mofussil Courts the section contains 
detailed provisions as to local jurisdiction The Higli Courts have ordinanlj 
no jurisdiction to try suits relating to imniov cable projicrty, where such properly 
IS wholly situate without the local limits of then original jurisdiction, (f>) and 
It would appear to be doubtful whether the Equitable jurisdiction of the High 
Courts m India is of the same extent as that which has been claimed by tl e 
Court of Chancer}, namely to take cognisance of any equity between persons 
residing withm the jurisdiction respecting lands outside it (G) Moreover, 
tlie present tendeno}, even in the case of Enghsli Courts, is to abstain from 
uiterfeniig tu personam where the matter concerns land outside their 
jurisdictiou (7) It is gcnorall} agreed that a suit for partition of iimnoveablc 
pTopcit) IS a suit for immoveable property (8) So also is any suit seeking 
delivery to the plaintiff of land or other immoveable property The Bonibaj 
High Court formerly appeared to take a view which would restrict the words 
" sutia for land or other tmnmcahh pwpfrhj ’ to suits of the last mentioned 
character (9) The other High Courts have held that that expression includes 
suits other than those for tiio possessiouof land , in fact, every suit m which a 
decree is asked for operating directly on the land such as to enforce a security 
upon it for foreclosure or redemption Thus the decisions were conflicting upon 
the point whether such Courts are empowered to entertain suits for forcclosuio 
or sale or redemption of propertv b*.3ond their local jurisdiction, (10) or for 


(1) Natlia i Dhunbhaiji 23 B I 11 
fIS98) 

(2) Surcnilro IVosaU i KcJarNaUi IOC S 
(ISO!) 

(3) BluLaji i Panilu, 19 B 43 (1893) 

(4) BaUantrao t Pursbotani, 9 Bom )f 
C R 09 (1872) 

(?) Lcltora Paioiit, clauv IJ, sco HuLiii 
Chand, Res Ju<] 318 

(0) Spo ] CT bargciit, C J , in JL IL Hollar 
I DaJabiiai, 14 B 333 Jj9 (1S90) 

(7) I«ind Vforlgflgo Banl t Sulurudccti 
Ahmed, 10 C. at \\ 307 (1892) Soo Pc 
bouta t Bntish South Ifncan Co, 2 Q 11 
(1802) 3o8 British South Vfrican Co » 
Coiniwiihia di Mocaiiibifjue 1803 V t Wi2 
Hultu Chaud, Res Jud 32o S« Kc«ha\ i 
V inaj-ak, 23 B at jx 97 (1897) 

(8) Ramohandra i Pada ^tahadci I B 

]fC.K Jairaror Atmaraoi, 

4B Padmamani I Jagadamba, 


<1 B L R 134 (1870) Balaram t Ram 
cliaudra 32 B 932 (1893) , Panchauun 
Mullick I Shib Chundrr Mulhcl, 14 C 83> 
(I8S7) Sc^Iiagiri Rau t Rama Rau, 10 VI 
41S (189C) 

(9) But hoc Krshav Govind < Vinajak 
Rainchandra 1S97 P J 42? in wLidi 
Ranaile J oWricd that aiialo^} shouldnot 
Im itcssxd too far, and bod bnn ctcjiarUd 
/roiu in suits brought to reioitr money 
ebargod on immorcablc iro(>crt} 

(10) Vccordmg to tho decisions of tho 
Calcutta ifjgb Court it is scttJe^l that tho 
Court has not |url^dJctloaul such cases lost 
Indian Uailuaj Co r Bengal Coal Co, 1 C 
00,100(1870) Jug»,odunib4 Posseo r Pud 
domon} Pos.'Ce, 13 B !<■ R. 328, 329 (1873) . 
Bibee^ Jaun r Meerza Mahomed Ifadee, 1 
IniLJur N S.4O(l80O), Lalmoney Dassj r 
Jiiddotuantli bbaw, 1 Ind. Jur K b 319 
(IW), iilaiuurer Ramdiii no Doss. Boorlo 
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local himfs of the ordinarj original junsdiction of tho High Courts The High 
Courts have therefore jurisdiction i£ the land is in part witlun the juriadictioo (1) 
As to wint suits arc deemul to be "/or land'* see post 

Immoveable property.— Vs to the meaning of this ctprcssion, see 
notes to sects 2, 1, ante Tlio following ha\o been held to he such lands, 
houses ; and such other things as are phjsicallj incapable of being removed, 
incorporeal hcrcditanicnts not of a purely personal nature , rights of common 
way, and other profits m ahcnosolo ; rents, pensions, and annuities secured upon 
land, but not pensions and innuitica not so secured , (2) latsha^han allowances 
charged on revenues of certain villages , (3) an easement , (d) standing crops , (5) 
a tree standing on land , (G) thchfe intcrcstof i widow on income arising hom 


added frcsli lca\o to buo may bu ncccbsary 
Rampurfab v Foolibai, 20 II 707, 772, 771 
(1890), FooUbai t Rampurtab, 17 11 ICC 
(1893) , itr IS not a more formal order or au 
order regulating procedure, but one giiing 
jurisdiction, Raiapurtab t Prcrasukli, aujira, 
atp 07, Hadjeo Tsmadv Hadjeo Afahomed, 
13 7) L R 01(1374), it must be distinctly 
sought and obtained, and cannot be implied 
from tho fact that tho plaintii! has Icaro to 
sue la/orwd erta Tairam i Atmarain, 
4 B 482 (1880) , tho granting of Icaro is a 
matter of discretion, and has been refused 
where the plaintiS, defendant, and mtnesses 
resided at a long distance from Calcutta, and 
tho decree, if obtained, could bo satisiicd 
from property outside the local jurisdiction 
Eadha x Mucksoodun, 21 W R 204 (1S74) 
also where as to tho great bulk of the claim 
t&o cause of action arose efsewhero ilfe 
Souza t Coles 3 Alad H C R 384 (1808) , 
Kes&owji t Luckraidas, 13 B 411 (1889), 
lea\o has been gnen it being reserved to the 
defendant to move to ba%o tho oider set 
aside Radha i Mucksoodun 21 W R 204 
(1874) [it was hold that tho plaintiff could 
not object as he had acted on the OTder], 
where an order is granted giving leave and 
tho suit IS withdrawn, tho force of th© 
onginal order is spent Sabhapathi v 
Lakshmi, 24 M 293 (1900), leave given 
may bo rescinded a defendant is not bound 
to wait for tho hearing, but may apply on 
summons to take plaint off the file Kessowjt 
V Luckmidas 13 B 404,410,414(1889) or 
it may form tho subject of an issue for trial 
inthosmt Nagaraoneyv Jnnakiram 18M 
142 (1894), Rampurtab v Premsukb, 16 B 
at p 99 (1890), though formerly doubted 
Ralha i Mucksoodun supra it is non 


etticd that an apiwM lies from the order 
Do «?ouza V Coles, 3 Afad If C R 3S1 
(IhCS) , lladjco Isinad i Rohima Bye, 13 
B 1. R 91 (1874), but an unsuccessful 
applicant should appeal and not make 
another application to another Judge 
Mudellyi MudclJ>,8Mad ILC B 21(187 j) 
As to absence of leave and res judicata, see 
Abdul Kadir t Doolan Bibi 37 B '•33 
(1913) 

(1) Pf asannamayi Dasi t Kadambini Dasi 
3BLR,00JSo (18C8) , Jairam t 
Atmaram,4B 482,487 (18S0), Jagadamba 
t Padmamatu, C B L R 086 (1871) » 
Scsbagin t Rama, 19 iL 448, 450 (1890). 
Balai-am t Rsmehandra, 22 B 922 (1898) 
(partitiODj , Punchanim v Shib Chundcr, 14 
C 835 (1887) [id ] , the words “ or in all olUr 
cases if the cause of action shall haie arisen 
ehoubS ba -itvaied as bumg ta brackets 
Mortgago Bank i Suddurudecn Alimed, 19 0 
363 (1892) 

(2) Collector of Tbana v Enshnanath, 5 B 
322 (1880) 

(3) Koehav Govind i Vinajak, 1897 Bom 
P J 425, s 0,23 B 22 

(4) Alohunt Deo Sarun t Moonshco 
Alihomed 24W R 300(1875) , thiswashcld 
for tho purpose of tho Limitation Act 

(5) Cheda X.al t 'Mulchand, 14 A 30 
(1891), Maddayya i Venkata, 11 U 193 
(1887), Ganga Prasad v Narain, 15 A 394 
(1893) , as soon as they are cut they become 
moveable property Surat Lall Mondal i 
Amar Haji 22 C 877, 885 (1895) , ManguU 
Jhat. Dolhin, 25C 692(1892), but see no^ 
in all eases, s 2 cl 13 

(6) Sakharamv Vishram, 19 B 207(1891) 
Pan luring t Bliiiurvv 22 B 610 (1897) 
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lands of her liusband’s esfatc , (1) but not allowances paid in compensation foi 
sa^cr collections from a , (2)iioi anghttoboplacedon the revenue register (3) 
The meaning of the term, as used with regard to Hindu Law, was discussed m the 
under mentioned case (4) 

Suits deemed to be for immoveable property. — In the case of tlie 
High Courts there Ins been considerable conflict of opinion as to the essentials 
of jurisdiction for winch provision has been made bj the Charters , to avoid 
which in regard to the practice of the Mofussil Courts tlic section contains 
detailed provisions as to local junsdiction The High Courts have ordinanlj 
no jurisdiction to try suits relating to iinmovcablo property, where such property 
13 wholly situate without the local limits of their original jurisdiction, (t>) and 
it would appear to be doubtful whether the Equitable jurisdiction of the High 
Courts m India is of the same extent as that winch has been claimed by tj e 
Court of Chancery, namely to take cognizance of any equity between persons 
residing within tlie jurisdiction respecting lands outside it (6) Moreover, 
the present tendency, even m the case of Enghsh Courts is to abstain from 
interfering in personam where the matter concerns land outside their 
jurisdiction (7) It is generally agreed that a suit for partition of immoveable 
pTopert) IS a suit for immoveable property (8) So also is any suit seeking 
deliver) to the plaintifT of land or other immoveable propert) The Bomba) 
High Court formerly apjiearod to take a view which would restnet the words 
“suits /or land or other tmmoteablc proj)crty' to suits of t)io last mentioned 
character (9) Ihe other Higli Courts have held that that expression includes 
suits other than those foi the possessionof land m fact, every suit m winch a 
decree is asked for operating directly on the land sue!) as to enforce a security 
upon it for foreclosure or redemption Thus tlie decisions were conflicting upon 
the point whether such Courts arc empowered to entertain suits for foreclosure 
or sale or redemption of propertv bc)ond their local jurisdiction, (10) or for 


(1) Natha i ilhunbliaiji -3D I 11 
( 1898 ) 

(2) Surendro IVosad t Kcdar Xatli, IIC S 
( 1891 ) 

(3) Dhikaji t Pandu, 19 B 43 (1893) 

(4) Dahantrao i Purslmtam, 9 Beni II 
C R 9911872) 

(I) Lcft<T8 Patent, clau«’ 12 w*o Hukiii 
Clund, Ju 1 318 

(6) Soo ] cr Sargent C J • *n IL It Holtar 
t DadaWiai, J4 B 353 JoJ (1890) 

(7) I.and Xlortgugo Bank i ^ud^rud<vn 
Alimid, 19 G at jj Jo 7 (ll)92) See Do 
bouza t Bntisli Soutli Vfnean Co, 2 Q B 
(Is 12) 3 j 8 Dntisli South Vlrican Co t 
Cotnpanhia do Mcx'ainbi juc 1893 LI W*2 
Hukm Cliaud, Ros Jud. 32o s<v KrOiav t 
a mayak, 23 B at jx 97 (1897) 

(s) Raiachandra j J)a.la ilaladcv I B 
H C.B 70(1801) Jairamr ktmaraia, 

4B 4&2(1smJ) Padnuinarii Jagadamba, 


< D L R 134 (1870) Balaram i Bam 
chaiidro 22 B 922 (1898), Panclianun 
lluUick t Sliilj Chundcr iluUick, 14 C 83% 
(1887) Scdiagiri Bau t Rama Bau, 19 If 
448 <1890) 

(9) But HOC Keshav Goviml t linajak 
Rainchanlra 1897 P J 42’< in ubuli 
Raiiulo J (>L‘«.r\<d that anaIog> »liouI 1 not 
bo iwvahcd too far, an 1 bail U-< n di{iartr<I 
from u) BUita brought to n-c(i<r uionry 
ebargod on untnorcable (ro]>crl> 

(10) Vccording to the di^ciKjona of tbo 
Calcutta High l^urt it t< Mttlcd that tlio 
Court has not j uriMiict ton m sucb ca«ca 
Indian RaiUa^ Co r Bengal Coal Co, 1 C 
95 100(]87 o), Jug,,oduniba DoiMo r Pud 
dooion^ Dov^r 15 B I- R 328, 329(1875) 
Bibrr Jauii r Mcerza Mahomed Iladee, 1 
IniLJur \ S.4U(l8oo), Lalmooey Domi r 
Juddomanth SLaur. f Ind. Jur X h 319 
(ISCf), Rlaqui rer RarndheneDoM. Bourko 
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^pecl^ic performance of contrjcta rclatingtolandsimilarl} aituat<.tl (1) InL t 
rect-nt casci the Bomba) High Court ha» aUo taken the broader iCrt (2) la i ' t 
^ladras High Court, it was held that a “ «UJt for lat d ” ircludu joj -a .1 u 
which a decree is asked for operating dircctl) upon the land (3) and e 
includes an\ suit brought to enforce a sccunt) upon land, Swch as a f jr • » 

sale of bnd c^uitabl) mortgaged b) deposit of title deeds • Hoore, J , ta u’ 
that the pre ent section of the Code was c.mpl) an amphnc-i on-'ita d *alicf 
the old section of the Act of 1S39, on .vhich clai*sc 12 of the Lettt-s Pa*ca* •«- 
it appears, based, ob er\cd that he was prepared to go fur*^£r, a-d *0 hc’l 
that the phra e “soit for laid or oiler i;/i ro\.cat\c ^ro^<nj, ^ u-tJ m 
Letters Patent, includes all suits mentioned in clauses (a) to (j) of this <C ca 
If the property is situate oat ide the jun-diction, the Hl^a Co-it cannot tA« 
cognizance of It, even if mo\«^ble prop rt) within the jun diction *s aLo cL*ntd 
in It , as clau_e 12 does not quahf) the expression “ i;i iui'/ fer h'i, ’ « 

ivith tae word onl j, and the words “ all oiler casej ” are not to l>e 
as including ca^cs of suits for iramoicable jius mo\cabV p'oj-vnv Int ® 
la ^hlch immoveable property is not involved fi) It is, ho— eVtr'- -enf-^v 
admitted that everv salt havnng any reference to immovcaVe ** 

a soit for unmoveab’e propert) (j) It has been held that a m* to rccwtr 
title deeds of certain land oat ide the local biu!', even taou_a i* ” i^v he 
a question of title to that land, is not a -uit to ol'ain po-s.^. on c’, cr di»l lo 
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ii> \\.\) AMtIi.hnd iiul It tlicrcforo cognizable b> the Ilifeh Court ,(l) but this 
ms been di'putcd (2) So also ubero in a auit bj a landlord for rent no relief 
s claimed m rc'^jicct of the hn»!, but it becomes ncccasarj to dttcrimno what 
lie nature of tlic tenmej that question docs not nnkc tlic suit on* *‘/or 
an f ” (3) llio Hijjli Court has also taken cognizance of au application to file 
uv avsard which prowded for the dissolution o( a partnciahip in lands outside 
ho local liniiU, and also that the defendant s share m tho propert} should stand 
Imrgcd with the pa)mcnt of a certain fund to bo duo b) him to tho pInintilT, 
ind that tho defendant should execute a luoitgagc of his share to tho plaintiil 
^ sccunt) for such pajment, and that the tea garden at Darjiling should bo 
old in Calcutta (I) 

Tho general Dquitablc jun-'diction of the High Court on the original side 
iIiicU It has inherited from the supreme Court, which in its turn admirustcred 
ho Chancery Uulci, must aKo be coiisidcicd (iidc jtoit) So the Courts of 
2quity will exercise their powers in jx-rioMom in tho cast of trustees and others 
cudeut withm their jun'^dictioii, to oblige such persons to perform trusts, to 
AiTj out contracts, anil to obc) the rules of Dquity cicn where the subjcct- 
iiatUr of tho trust or contract or equity ma) be land situate out of their juris 
lictionfD) Again there is the Hquilablo jurisdiction b> grant of an injunction 
)r appointment of a rocciacr I bus a suit for damages to certain iromovcahlo 
•ropertj bj a nuisance caused on it and for an injunction to restrain the nuisance, 
laa been held to be a suit not for immoi cable property, but exclusiaely in 
icrronoin (G) Sumlarlj, a suit b> some of the trustees of an endowment of 
crtain lands against their co trustees m possession, for a declaration of plaintiff s 
itlo to be sAciui/j joiutlj with the defendants for tlic settlement of a scheme 
or the performance of tho worship, for tho appointment of a receiver, for an 
njunction to restrain tho defendants from interfering with tho property, and 
or an account, is not a amt for tliosc lands (7) 


(1) Joggernauth i Unjnath 4 C 322 
18"8) , foil 10 Uungo Lai Lohea V 4\iboii, 
C.\V N "19 USDS) 

(3) Zuickabat t Lbraliim Haji V^odina, 
7 B 491 (1012) Suit for titlo ilcpils of 
aimoTcablo properly is a suit for immoTC 
bio property , and sco Busaunt Koomaru 
Kumat Koomaru, 7 S B A> Sal 1C8 

(3) llungo Lall Lolica v ttilson, supra, 
or oven tbough tlio plamtiQ s tilio to tho 
ind m icapcct of which tho rent is sought 

0 bo recovered may incidentally come in 
ucvtion Chintaman v Madhavrav, 0 

1 IL C U 29 (1809), and tho property h 
tuato in a foreign State Bhujbal t 
fanhaju, 19 A 450 (1897) But such amts 
lay bo treated as local under special Icgis 
ition, tide post 

(4) JCclho t Fraser, 2 C 445 (1877) The 
rounds of Iho decision were that tho suit did 

^ ot invohe any determination of title to 


land being m this respect distinguisliablo 
from Delhi and London Bank t Wordic 1 C 
249(l8«<j) Inthocaso however, of such a 
suit, and also others outside Presidency 
towns tho ollcct of clause (d) of tho section 
NVill liavo now to bo considered 
(o) Sco Delhi and London Bank v W ordio, 
1 C 240, 252, 2C3 (1870) , Bagram v Moses, 
1 Hyde 284 (1802 3) 

(0) Raimohvin Boso v L I R, Co , lO 
B L 11 241 248 (1872) Sco also East 
Indian Railway Co V Bengal Coal Co , 1 C 
So 100 (1875) Delhi and London Bank t 
Wordic 1 C 249 Jol, 203 (1870) and cases 
theiD cited Vs to tho issue of prohibitory 
orders sco lUiulochun birkor v Ivamioco 
Dcbcc 10 B L It 03 n (1808), and Wood 
roflo 9 lujunctions, 2nd cd , Ch. I 
(7) Juggodumba i Puddoinonoy, 15 B L. 
B 318, 324, 325, 330 (1875) , but sco as to 
iwivcr, Hadjee Ismail t lladjco Mahomed, 
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it rejirds Jt3 decrees as cojunuiidii or directions addressed to the dcfcndact 
personally rather than as decisions (brcctly affecting the subject matter of 
dispute Though the Court cannot, m the ease of lauds situate without the 
juiisdiction, give relief in ran, stilhtciii enforce its judgment, which is inpcrioiiain 
by process in personam, as bj vttachiucnts of tlie person, lauds, and goods of 
the defendant uithiu the jurisdiction until the defendant complies wth the 
order of the Court Thus in accordance with tlie principle laid down in the 
leading case on the subject, Penn v Lord Baltimore, (1) the Couit of Chancery 
has entertained actions for account and discovery of rents and profits, for 
specific pcrforiuanco and injunction , for foreclosure of mortgages, and for the 
execution of conveyances and the hkc regarding lands situate abroad, and 
whether within the King’s Dominions or not, thougli if the ^ cry’ title itself to the 
lands IS in quest on, the Court will not assume jurisdiction (2) 

The Courts have thus compdlcd the performance of contracts and trusts, 
which were not either locally or raltonc domtaln within their jurisdiction (3) 
But in this country the jiowct to make orders t» ^Krsonam, though the subject 
matter of the suit is without the jurisdiction, winch jurisdiction exists both 
in the case of the High Courts and tlie Provincial Courts, must be considered 
with reference to the limitations on jurisdiction imposed m the ease of the 
former by the Letters Patent, and in the ease of the latter by the provisions 
of this section In the ease of the High Courts, regard must be had to the 
real object of the suit and to what are the rights and intentions of the 
icspcctive parties, and those eases which arc founded upon the pnnciplo laid 
down in Penn v Baltimore must be distinguished from those which depend 
not so much upon the jurisdiction generally exercised by Courts of Eqmty, as 
upon the question whether the suit is substantially one within the statutory 
juiisdiction conferred upon the Courts (4) So when a suit which, though in 
form one brought for an injunction or rehef obtained through personal obedience, 
IS m substance a suit ** for landf which land is situate without the local limits 
ofthojurisdictionofthe Couit,tholattei has noponerto grant the relief prayed (j) 
The Equitable jurisdiction of the High Courts is not as extensile as that which 
has been claimed by the Court of Chancery (6) Though the Courts here arc 
governed by the same principles as those which are acted upon by Courts of 
Eqmty in England, this is only so far as such principles arc not at ^ anance with 
express legislate e enactment (7) 

The test of jurisdiction m all such cases is rather the nature of the claim 


(1) 2 ^Vlutc and Tudor, L C 837, 5tbcd 

(2) Sco Woodroffes Injunchoiis, 3rd cd 
§ 19, and cases tkere cited, and anle, p 157 

(3) Ewing V Ewiug, 9 C. 34, cited la 
Ivaolunatli v Anant, 2 13oui L 11 47, 4J 
{18J9), but tliojurisilictioii has its hunts sco 
In T6 llawthonit, 23 Ch D 743, ref to in 
Ikcsiiav-i Viaajak,2JIl at p 27 {JS97J 

(4) Delia and London Bank i ^Vordic, 1C 
219, 203 (1370} , Land llortgago Bank t 
buduruddeen Maned, 19 C 3o8, 307 (1892) 

(5) Last Indian Bailwa^ (.o t Bengal 


Coal Co, 1 C 95 (1875), similarly in the 
case of relief by receiver Della and London 
Bank t ^\ordio, supra 

(6) Yxdc ante, p 150 So it has been 
X>omtcd out that the express words of clause 
12 of tin. I etters Patent render the principles 
of tlio decision m Paget v Edo, L B 18 Lq 
11^ inap2 heahle Last Indian Bailii ay Co 
t Bengal Coal Co , I C 95, 100 (1875) 

(7) Kashmath v Anant, 2 Bom L B 47 
(1899) 
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undo in t« of the j toi.cit\ m suit nthcr than the lUu il situiliou of the 
latter If the suit is not b} reason of its substintnl character anti the pro 
Msions of the C'laitrra, nithin the cogmrance of the Court, tlio latter is unable 
to grant relief Hut Micro the roluf sought is purely ni personum and 
not m rcni the Courts are empowered to make a deerto winch shall bo of the 
same character (1) 

The samo rule ajiphea in the c\*>c of Courts other than the Presidency 
High Courts , but in this ca»c the proM<>]ons of tins section must be considered 
Un<!cr it, such Courts may exercise a ]uris<iiction i» pc^onnui, but tlio juris 
diction seems to be of a more fiinitrtl extent Xot only are they expressly 
deprived of power to entertain suits f«>r foreclosure, sale or redemption, but 
the hmitatiuns inipnsc<l by clause (dj arc m terms cxtinsivc, and the proviso 
dctcnmmng llmr powira to act in ;HY<on<im liimta the exercise of such powers 
to eases wlicrc tlie propcrlj la held by or on biliaU of the dcfcndant(2) 
resident wilhm the juriMliction (3) when the relief sought can be entirely obtained 
through Ins jacrsonal obedience, and where the property is situated in 
flntuh India (f) 

“ Actually and voluntarily resides.”— Vs to tlio meamng of these 
words, see llio notes to sect dO 


17. IK/icrc a suit ts lo obtum lehef icspccting, or coni- Is 
Suits lor imraoseibU munoveablc property 

property situate uKtiia situate wttuiu tuc juriscbctioii of diiicrent 
Courts, the Slut nny be instituted in atvj 
Court witbiu the local hnuts of wlioso 
junsdiotioii any portion of the pioperty is situate 

Pro\idcd that, m respect of the value of the subject nutter 
of the suit, the entire claim is cogmrablc by such Court 

Scope of section — rins section y>ca jurisdiction to a Couit to entertain 
a suit m respect of properties partly situate vvatlnu its territorial hmita and 
pirtly out of It, where the same rt-hef is sought in respect of the whole of the 
properties (5) Ihc section corresponds to sects 11 and 12 of the Code 
of 1859 , as also to sect 10 of the last Code, with the exception that the 


(1) See WoodtoCo 8 iDiuoctioaB Srd cd 
1 > 47 

(2) Cnsp t WaUou. 20 C GSJ (1809), m 
which the proviso was Lilil not to apply 
whero tho wrong for winch compensation was 
sought M as trcspo.ss to pro])crty in tho j lam 
tida possession Iho reason of tho rtstnc 
tion introduced by these words docs not 
appear to bo clear , but to make tho proviso 
appiicablo tho property must bo so held at 
tho time of tho institution of tho suit Lach 
man Das v llasictt, 1801 P U ^o 39, 


Hukui Chaiid 0 P C 282 

(3) Isakv KLatiii,23B 750(1800), s c, 
1 Bom L R 370 

(4) SceKcshavv Vmajak 23 B 22(1807) 
(dist Ratanshankar t Gulabsliankar, 4 B 
H C U 173(1807) in which tho question of 
title only incidentally arose), where the 
suit was held to fall witlun tho substantive 
clause of 8 10 of the Code of 1882, and was 
not covered by tho proviso 

(5) ihisoyki Steel, 14 C otp 000(1887) 
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yrouiids upon winch juiiidictiou la {^i\eu uii accuuut of rcsidcucc guide will 
bo found to the true interpretation of tho tciin, and the grounds upon winch 
such juns^ction is gi\eu arc the comcmciico not of the plamtilf but of the 
defendant and his witnesses, and the ad\autagc which maj accrue to the former 
by enforcing the judgment of tho Court mthiii its own jurisdiction (1) ^hesc 
connote a residence of a more or less ]>crntaucnt character 

Ne\tl}, c\en in tho case of the same enactment and the same portion of 
It there can be no fixed rule for all eases Each ease must depend upon its 
own particular circumstances (2) 

It 13 uccessarj', in the first place, that the residence be actual and bona 
fide, and not merely colourable or collusnc, for in such case there is no 
residence at all iUsuming this, it cannot, liowc>er, be laid down with 
precision how long a person must stay m a place, and in what way, so as to 
be deemed to reside there A \ciy short period of actual h\ing has been 
licid suflicient m some cases (3) I'uatly may be consideicd those cases where 
a man has no permanent icsideiicc Great stress is laid m the cases on the 
fact as to whether or not the person said to reside within the jurisdiction had 
at the time any other residence elsewhere (4) When a man has no permanent 
residence he must be taken to dwell where he is actually staging (6) So m 
such eases a stay of a month was held sufficient xa the ease of a man who bad no 
othci icsideiicc,(G) the stay of a ship’s captain m port, (7) and e\cn ten da)s (8) 

Tho other case is that in which a pci»on has a permanent residence else 
where A person may, however, dwell or reside at more places than one (9) 
But m order to afiord foundation for jurisdiction the residences must be of a 
permanent character and bo visited from time to time (10) When the defen 
danfc has a fixed and permanent residence elsewhere, to gne jurisdiction on 
the ground of residence, something more than a temporary sta} within the 
local limits of the Court is rctjuired (11) So a tcmpoiaiy residcuco of tm 
days, (12) a residence for the temporary purpose of attending a trial of a suit 
lu which the party was a defendant , (13) staying in a place with a definite object 


(1) LmritloU v liidd, 2 Hyde, 117, 119 
(18W) 

(2) Ib at p 119, 3Ialioincd Siiufflt t 
Laldxn, 3 B 2J7, 229 (1878) 

(3) In the matter of Do 3Iomct, 21 C 6J1, 
0J8 (1804) 

(4) Ib 

(5) Shri Goswami v Shri Go^ardhanlalji, 
14 B at p 649 (1890) 

(0) Morris r Baumgarten, Coryton, 162 
(18C3), foil , Mayhoiv V TiiUoch, 4 N W P 
25 (1872) Tho decision ould probably haro 
been tho other nay if tho defendant had 
had a jicrmaucnt duclhng elsewhere Shri 
Goswami t bhri Goiardhanlalji, 14 B at 
p 649(1890) 

(7) iho Judges of tho Small Cause Court, 
2 lajl t, BUI, 4 itf , himitloU i Kidd, 2 
lljdc, 117, 118 (1801) 


(8) In tho matter of Do Momet, 2l 0 
634 (1394) a case under tho Insolvent Act 

(9) Ordo V SLiaacr, 3 A 01 (18S0) , 
Fatitua V Saknia, 1 A 51, 52 (1876) , m 
iMshadincy Dosseo i Ivally Kristo Ghosc, 
Coryton,24{18C4), jurisdiction «as upheld, as 
Calcutta was tho usual residence for port of 
tho year 

(10) Shri Goswami t Shri Go\ardhanlalji, 
18 B 290,293 (1891) 

(11) Ib at 14 B p 550 (1890) , Zalom 
Tft)niUTce i Gobmdgccr Goasam, 1 Ind. Jur 
86 (1862) 

(12) Cowasjco Pramjee v Wallace, 1 B . 
II O R 113(1863) 

(13) Emritlollv Judd, 2 Hyde, 117(1801), 
see Saminatha i a'ansai, 2 '\I II C R JOI 
(1805) 
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ot pxirpose lor a short and limited penod,{l) will not, m the case oi a man 
who has a honnjidc and permanent abode clsewhert, give jurisdiction So where 
an officer attached to a regiment at Vellore went on medichl lca\o to Jladras, 
where ho resided in a rented house and finally returned to Vtllore, the latter was 
held to bo the place where he dwelt (2) 

In conclusion, it may bo said that while neither ‘'dwell” nor “reside” 
necessarily implies a permanent state of things, (3) yet when it is desired to 
speak of itsidenco for a limited time a limiting adjective is appbed, and when 
there is no such qualifying adjective permanent residence is understood (4) 
The residence contemplated by the Letters Patent, (5) and (subject to Ei^plana- 
tion I ) the Code, must be of a more or less permanent character, of such a nature 
as to show that the Court m which a defendant is sued is his natural forum (6) 
The Court wall not snatch a jurisdiction which was not intended to be conferred (7) 
.bs icgards Explanation I , vide post Sect 265 of the Contract Act is permissive 
and doca not prohibit a smt elsewhere than at the place where the partnership 
was carried on, if a sufficient ground of jurisdiction exists (8) 

Explanation I— The term residence is here applied to the teiiipoury 
icaidcncc of a defendant m respect of a cause of action aribing at the place 
>vhcto ho has such temporary residence That is an enlarging explanation for 
a limited purpose, and not an interpretation or definition of the word as 
usually understood (9) The Explanation is identical with Explaiutiou (o) to 
sect 8 of the Small Cause Courts iVet, XI of 1865 (10) In respect of any 
cause of action arismg at the place of permanent dwelling, ho must bo 
sued there (11) The change lu the Explanation appears to be *of a verbal 
character 


(1) Slin Gosuaim v Sbri Go> ardhanlalji, 
14 1} at I) 550 (1890) So the bupremo 
Court refused junsdiction m tho case of a 
IH-rsou bavm^ daily employment in Calcutta 
hut residing outside it Goculchund Banerjeo 
t Camdeh ilookcrjcc 1 Ilor 371 , but uot 
ahia he oflcdslcj tin Calcutta Ilabcriey i 
Rasou, I Mor J71 , or outside itUcn the solo 
purposoaastoavoidjuiisdictioa ^lartiodiU 
t louian, 1 2Ior 371 , Uhanot Hosmio Mi, 
I Mor 371 

(2) KissuQ Sing t Sturt, 5 M. IL C K 
471 (1S‘0) 

(J) Shrt Goiaami t bhri Guvardlianlalji, 
14 B at p. 51J (ISOU) . Mahomed SbuQli t 
LalJiu, 3 B 227 (ISTJ) 

(4) Shri Gosuami i Slirt Goiardhanlalji, 

(3) lb , at p 5o2 

(u) lb. It Mas lot the UitcntioQ of tho 
letters Patent togi'o juiisdietiou m laac* of 
lcmj>urary rxtideueo only Shri OoiMaini t 
Slui Goiardhaulalji, IS 1> al ]>. . '2 (1'‘ 1) 


jurisdiction is gnoo on tho scum of rcsidcniu 
when that residence is Eubstantialiy tho ordi 
nary residence or duelluig of tho defendant 
bmntloU i Kidd, 2 lijdo at p 119 (IbOl) , 
and sec 'SuAScruaujec Pistonjeo \\adia t 
LlcoQora IVstoujcc, 38 B 12u (1913) 

(7) bhrt GoaMouii t bhri LoiarJhauIalji, 
U B atp 554 (ISJO) 

(S) llamasami i llurui<.iiga«Waiuj, 1 3L 
3W (1877) 

(j) bhri Gosaami i bhri Govardhsulalji, 
14 B at p oi9 (IbdU), the j uxpoao is to 
avoi t the rule (!«. Maedou^iall i 1 atir>c>n, 11 
G. B 7.KI} that a jursun haimg a [«.rauiu.nt 
risidiuct? at a jlaix cannot La. Kaid to rcsiia 
at auy other j lace u Li ru Lu Las a fur 

» tciu4>ora/y j ur jx>'o onlj , or, to t,»o tLa 
words of thu j>rca<.Ll Codi., a timj>urary 
rvaulLW-c 

(lU) ix-v LeariLaud c bu.a,ual, 2 Lom. L. 
IL U».A. t<i;o (lj>>j) 

(il> lir.-=n 1 -xa> f 7 U 

IU(ls>Tj. 
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Explanation II. — -riiiii ja m ^tutral couforinity uith llic Ku.lbh dctuoa*, 
thuUc^li uudtr tiic Iiidiaa rule llic cair^in^ on oi buainua ls not only a circuii- 
bt.inoc for (Ictcriniilin^ the rcaultncc of a coinpan}, but an independent ground 
of jurisdiction also (1) The SecrcUitj of Slate, in Council is not a body corporate, 
tiiough he may bo used as such (2) Torcign corporations or companies haie 
their douiicile in the country wlitre tht} ire incorporated, and thus come into 
cMstencc But they ma) alio be deemed to reside in the country m winch thev 
h i\ c their scat and principal pLicc of busmens (3) 

Carnes on business.” — This phrase is of varying unport, and mint be 
interpreted ateording to the conlcvt and the .ipporent purpose of the LegisL 
turc (i) 111 the first place this expression here eonnotes more than being bus) 

or doing business merely, and mure than mere sernce, employment, or occupa 
tion A nun who busies him-eU about science or pobtics, though he ma) 
h ivc a great deal of business to transact in respect of these matters, does not 
“carry on business'* , nor doo i domestic servant, a clerk, or assistant m 
a trading or mercantile concern The words mean the carrying on of busmeas 
by the person whoso business it is, md mean to describe a person managing 
or conductmg his own, and not somebody cise’g, busmess Ho must either 
manage or conduct a business of his own, or the busmess which is managed 
or conducted for him must be his own Tlie scrv.mt or employee is not carry 
lug on lus own busmess, but his masicr’s A person camts on busmess when 
ho controls or directs it (5) 

The term “hustness “ is not Imuted to tonunurcial busmess So where a 
person was m daily attendance on his patients as surgeon, apothecary, and 
accoucheur within a certam distnct, he was Iield to be carrying on busmesS 
theie (6) It has, however, been held that zemmdary busmess is not vathm 
the rule , (7) nor the receipts of presents or ofiermgs (S) There is a'^conflict 
of opinion as to whether the Government can (9) or cannot (10) be slid to carrv 
oil busmess 


(1) Sec tlio Engliiih cases -nbich tiviU bo 
found cited in Hukm Chand, CPC. J15, 
124, where it is also pointed out lhat the 
lvi.j)lanation settles a iiumhcr of poinls ■upon 
which there is a conflict of opinion in the 
Lnghsh Courts 

(2) Doya Karain lc«ary i Secrctarj of 
btate, 14 C 25G.271 (18SG)* 

(3) See Hukm Chand, CPC 317, where 
the question is discussed 

(4) Goculdas e Ganesh Lai, 4 P 410, 422 
(I&SO) 

(5) Graham t Lewis, 22 Q B I> 5 

(6) Mitchell t Mender, 23 L J Q B 27J 

(7) Anonymous, 23 W R 223(1875) Sco 
ffobin Chundcr i Buroda Ivant Sbaha, 19 
W R 341 (1873) 

(fc.) Ishn t.oawami i Sliri Go' vriiliaiiUji, 

1 1 B Wl, 5o2 (ISJO) , 8 u, ui il>l)v d, 18 1» 
JJU (1831) 


(9) Biprodas Bey i Socretai) of State, U 
C 2h2 n (1885), Subbarajau Government, 
1 AL 11 C It 2Sb (1802) It is also pointed 
out in liuLm Chand, C P C p 321, that 
several suits have been decided in the High 
Courts and Rrcsideiicy Small Cause Coiu'ts lU 
which tho cause of action did not accrue 
within the local hunts of tbcir jurisdiction, 
and those Courts could hare jurisdiction onlv 
if the Government could be held to cairj 
on business within those limits see Bo s 
Johnston v Secretary of State, 2 Hjde, 153 
(1864) , P A 0 S N Co t Secretary of 
State, 5 B H C R App 1 (ISGI) , Bnto 
V Secretary of State, G B 251 (1S81), Hari 
Bhanji i Secretary of State, 4 M 314 
(1879) 

(10) Ruudli, « Secretary of State, 1 Hjdc, 

37 (lb(>3}. lU uluch It ua-s said that Govern 
uicut should bo bind where Iho cause of 
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In tin' uii.lrr mr'iiii »nr.l c)>-o(l)tho Court ui firU inMnnrc, ulin-o jud^mciiL 
was ri\crsr.l on (.‘) lirl 1 tint the carrjuig cm of business imist imoKt 

prett} juucli the Mine cKment of prriinncnc} is is ncccss-ir) to convert 'v 
more “ftijing” into '* dwolhiig *’ But it does not ecciu to bo necc.ss'vrj 
that the business should bo canusl on poriuancntlj, and each case must be 
dccidcxl on Its own facts (3) Thus a person who had no regular ofiice, but went 
once or twice a week from the Mofussd to a friend's house m Calcutta, and saw 
people there on business, and contracted there with some man for the 
hire of carpo*boats, was held to carra on business or personally work for gam 
at Calcutta (I) 

Tlie businc'S noetl net bo one carnal on pcrsonallj (j) This is sliown 
b) the omtsMon of the term '‘personalia ” bcforc*thc words “cany on busi- 
nuss,’ and its introtluction before the wonls “ work for gam “ The defendant 
must, howcacr, cany on some independent ngular business m person, 
or at an ofTico or other fiaoil place of business, either pcr«onallj or by clerLs 
or •‘craants cmploaed ba tlie defendant and conducting the business under Ins 
control, and m Ins mduidnal or partiicr>hip nameffi) So in the last mentioned 
case It was held that the debndant ha«l no plare of Imsincss m Afadras 
the Rales being effected ha another per«on \ m independent business or 

trade of a general broker for \ comiiiKsion ratiaed from the purchasers In 
such case it was X and not the defendant who was carrying on business in 
Madras 

person ULa> carr) on business at the same time at soacral places by 
means of diflercnt agents as is often rcall) the ease The cmplajmcnt how 
ever, of a person as one's commission agent, or simpK consigning goods to 
a conuuission (7) or general (8) agent for sale b\ him m the exercise of h$ 
oicn calling does not constitute carrying on busincsR at the place where 
that per^on or agent maj ho residing or carrying on his own business nr 


octioii arises Doya Naraiij Tewarj t 
Secretary of State, 14 C 2'50 { 1 8SC) [the w ordt. 
“ carry on business or jwrsonally worJ for 
gam ’ aro inapplicable to the Secretary of 
State] 

(1) Hajdan Das V BhajwanDas 7B I R 
102, 112 (1871) 

(2) 7 B L. R G3u 

(3) In Bill No 2 of tho Code of 1877 an 
Tiplanation was added to provide that tlie 
business contemplated must be carried on at 
a fixed place for at least a certain time but 
tlio Explanation was omitted from Bill 
No 2 

(4) Gnsh Cbundcr u Collins 2 Hjdc, 79 
(1802) , and so docs a captain of a foreign 
**bip tradmg to this port R v Judges of 
Small Cause Court, 2 Tajl d. Bell 7 (1851) 

(5) Muthaya Chetti t Allan 4 JL 209 
(1880) , Kessowii t Khimp 12 B 507 '*21 
(1888) Girdliarv Kassigar,l-B GC2<1891) 


Chmnammal t Tulu Kannatammal 3 M 
ir C R 14G(18GC) m which Scotland, C J 
moliflcd his opimon to tho contrary in 
Subboraya t Goreroment 1 H C R 
280 (18G2) vvhicli last caso was followed as 
regards tho jurisdiction of tho Small Cause 
Court in Chundco Churn Dutt v Eduljco 
Cowasjee 3 C C78 (1882) In addition to 
actual inhabitancy tho Supremo Court ha 1 
jurisdiction by constructive inhabitancy on 
the ground of trading As to factors, how 
over, SCO Sunher Doss i Manickram Tulton, 
334 (1843) 

(G) Chmnammal v Tulu Kannatammal 
3 U II C R 140 {1860} 

(7) Khimjco i Forbes 8 B II C R 
0 C 102 (1871) Gopcc 3Iohun i Prot-ib 
Chundcr 11 W R 530 (18G6) 

(8) Chmnammal v Tulu Kannatammal 3 

M H c R uc (isrr) 



182 


TiiK coDr or civjii rnocEDUPr 


lAnt I 
bic 20 


dojn^ or selling wlnt he ha\o been employed to do or sell In the under 
mentioned caso(l) it was held that a defendant docs not can^ on lusmess 
at a place, though he maj ha\o an atjeut tlicrc for certain purposea connected 
witli his Imamus, where tint which la the essential ingredient in his business 
does not tike place within tho local liiiiita of the jurisdiction of the Court 
In dclucriiit; judgment, Sana c, CJ, said “ lo determine whether a 
defendant 13 carrjm^ on busmus, it must fixat bo ascertained what lus par 
ticular trade, calling, or occupation la, and then we can examine whether tie 
facts proa ed amount to a carri mg on of that particular trade, c dlmg or occupa 
tion wathm the juribdicticm The prc‘‘cnt defendant is admittedly a retail 
\cndor 111 European oOods, and obtains Ins lixelihood by the profit which lie 
makes upon his sdcs, without ‘sale* he could not make profit, or, m other 
words, he could not carrj on business for the purpose of gaming a liaelihood 
* Sale’ lx an essential uiotedient m cirrjmg on this defendants business, anl 
in tlie present ease, to ^lae this Court cognizance of suit upon that ground it 
must bo shown that ‘ salt ’ by the defendant m the way of a retail dealer has 
t \kcu place withm oui tciritorial limit Ihc place of sale, m tho present case, 
lx the true place of the defendant’s carrvmg on business 

As to the question whether jurisdiction m regard to forugners la Imiitcl to 
those who personally carry on business, tide ante, p 171 

Personally works for gam’' — ^These words were inserted to give the 
Comts jurisdiction oxer persons who, though dwelling out of tho local limits, 
jiersonaUy wotked for gam xsitluu them (2) So a person residing at Ghoosery, 
outside Calcutta wlio habitually and constantly came to Calcutto for tho pur 
poso of making contracts ns part of Im business as a contractor, was held to 
carry on business and woil for gam m Calcutta (3) An adxocate of the High 
Couit residing out of the lo^’a! limits but wlio holds Jiimself out as ready to 
practise 111 the High Court and who goes whenever he is engaged to appear 
personally worl s for gvm withm the local limits (4) In order that juri'^dic 
tion should attach on the ground of working for gam, such working shouW 
bo habitual (5) Turther, to constitute work there miisl be some mental or 
physical effort To take advantage of an innate holiness as o reason for 
accepting presents or offerings as y out natural due is not work , not is the 
blessmg which the defendant invokes upon the dwellings which he visits (6) 

As to whether Govermnent can be said to personally work for gam, vide 
ante p 180 

“Cause of action — The meaning of this term lias been the subject of 
considerable controversy which however, so far as this section is concerned 
is now settled, and it is not proposed to do more tlian to give the references 
to the fiomewlnt numerous decisions m which the question was discussed prior 


(ly iramico v Honaaaji I B H C R, (4) Rai Narauv Das t Ivcrtoa ON W P 
O C T, 220 (1SC5) 3) 

(2) Sin Goswami v Slin G >arllttnlftl)i (5) SIui Go3v>aiu 1 Shri Gorar li a; blj 

UB ni, Go3 (ISKJ) 14 B 5*1 5oa(]bK)) 

(3) Grtiscliundrr Bonn tjen • Colima 2 (O 4b at p -* r jn appeal 18 B 

Hyde -1)(IS02) -Wdsa*) 
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lo tlic omcnlmniL ol llio foctiaii m 1833 Sometime'* tlicao ttord'* ln\o been 
guen the rc^tiictol feme of inuncdiito occiiion ot llio action, which itself 
meins the ri„ht to line recourse to the Courts, m other niul pcrlnps tho 
{;rc.itcr number of the wider sen e of ueccs^ir^ conditions of its 

mamteaincc. In the forincr sen'c it is the mere matter of fact, tho failure of 
the defen hnt to do, or forbear from doing, to guo or make good, that which 
the phmtuTs rmlit entitles him to insist upon — in other words, the infraction 
of tlio right, as, m the ca‘e of a contract, it« broach In the Latter sense at la 
this matter of f act ; lu« tho ri^ht re idcnl m the idaintiff, or, to take tho example 
cho on b)th the nuking of the contract and its breach (1) In this 
Ia‘'t fen c, “can c of action ’ therefore means c%cr) fact winch is material 
to be proacd to entitle the plamtifT to succeed, (2) and c\cr>thing winch, if 
not proacd, gives the defendawt an inuueduvto ri^Ut to judgment, must be 
part of llio can o of action , (0) though the term docs not compnso every piece 
of caidcnco winch is ucce^ur} lo prove uach fact, but c\cr> fact winch is necessary 
to bo proved (1) In this view of tho ease, tho cause of action (winch 
imut exist at the cLafo of the action (3)) is composed of Bovcral parts, 
winch must, of cour'c, ncocs only mchide as one of such parts tho m* 
fraction (Q) of the right chimed 

TIio next question i«. wliotlicr m order to gi\c jurisdiction tho whole cause 
of action should liavo an cn within the jurisdiction or whether it is sufTicicnb 
that a part oi such cause of actum should have so ansen As Tcgarda the 
I’roAuloncj High C<uirt«, it is well ficttlwl that tho term "cause of action," as 
UflOil m chu“e 12 of tho Charters (which, and not this section, governs such 
Courts), ineaits the whole cau«e of action and not a material part of it (7) 


(1) Sco tlio loariic I judgment of Hvllowaj 
J, ui Do Souia t Coles, 3 'I If C P 
3Sf, 408 (ISCS) AS aIao tlio judgments in 
Copi IvruUna Go^vaini t Njicoraul Danner 
jee, 13 B L R 401 (1874) and Knlidliun 
Cliutlapadlija t Shiln Nath Cliuttapadhyo 
8 C at p 483 (l8S2), m which tho Pnglish 
cases Mill lx> found collcctoth Wlialcvcr 
meaning bo attached to tho terra it does not 
depend upon tlio relief claimed Thakur 
Shankar v Dya Shankar, I a ^ \ CO (1887) 
an I has no relation whatever to tho defence 
but refers entirely to tho grounds set forth in 
tho plaint or in other words, to tho wiedio 
upon which tho plaintiH asks tho Court to 
amvo at a conclusion in his favour Mt 
Chand Ivour i Partab Singh 15 I ' 150 
(1888) 

(2) Cooko i Gill, 8 C P 107 So in a 
suit for a legacy against an administrator 
tho grant of administration (Fuller i 
Jfackey, 2 E 1 B 573) for a reward for 
opprehension and conviction of a thief, the 
conviction (Ilornanian t Smith 10 Fx fk>8) 


on a lifo policj tlio deatli of tho assured 
(CaiUanlt Champion 7T It 2eo) arc parts 
of tho rcsjicctivo causes of action Tho fact 
inu>t 1)0 both necessary and material to lio 
provcil If not it is no part ot tlio cause ot 
action Lon Ion, Bombay and Moditcr 
rancan Bank I BaleoBccbce sB 42(1880) 

(3) Read v Brown 22 Q B D 128 

(4) Ib at p 133 See Pragdas t Doula 
tram, 11 B 257 (188B) 

(o) Gulzar Singh t Kaljan Chand, 15 A 
399 (1893) m which ease though tho plain 
tiff was not entitled at tho commonccmcEit of 
tho amt to possession, it was held that if tho 
smt had bwn brought a fortnight later the 
other party would havo been without a 
defence 

(6) Nurdm t Ahvudm, 12 134 (1888) 

(7) Do Souza v Coles 3 M H C R 384 
(18G8) ^lotliQOt Xfolmn Roy i Jadoomoney 
Dosscc 10 B L. R 122 (1872), Hills t 
Oark, 14 B L R. 307, 309 (1874), Jum 
moonah Porsad t Faibunessa 5 C L R at p 
376 (1879), Xlulchanlu Siiganchanl, I B 
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lliougli )£ a part of {he ransc of action slull Invo arisen Mitliin the jiirisdicti n 
a hint uill Jic m the Ht^h Court if Icaac ha\c Leon previously obtained F r 
the purposes of the Letters Patent, the expression ‘ cause of action 
means t]ic bundle of facta a\hicli it is ncccssarj for the plaintiff to prove before 
he can succeed in hia suit It docs not include irrclcaant or iininaterial 
facts, but embraces iinternl facts without which the plaintiff must fad If 
any of tlicse material facts have taken place witlnn the jurisdiction of the 
Court then leave can be given under clause 12 I3ut if no such material facts 
have taken place within the jurisdiction and leave is given there then 
It 13 open to tlie defendant to contend at the hearing that the Court has no 
jurisdiction (1) 

Prior to the amendment of the corresponding section of the last Code in 
1888 It was licid tliat tlio viords therein used did not mean the whole cause 
of action but any material portion of the nature stated in Pxpranation HI 
to that section which was added m the jear mentioned And therefore the 
Courts governed by the Code were held to have jurisdiction if such a material 
portion of the cause of actionarosewitlim their jurisdiction (2) Sect 7 Act VII 
of 1888, gave effect to these decisions by adding the thud E'^hnation to the 
former section which rendered further discussion in the case of suits arising out 
of contract unnecessary (vide The rule moreover, has been reaffirmed 

recently to bo of general application m all suits (3) And now the section expresslj 
gives jurisdiction where the cause of action wholly or in part arises No leave 
18 required in the latter case 

Under the Code British Courts are empowered to pass judgment against 
a non resident foreigner provided that the cause of action has arisen within 
the jurisdiction of the Court pronouncing the judgment (4) The Court in 
whose local jurisdiction the funds of an endowment received from a foreigU 


23 (1876) Diiunjesha v Ffordc 11 B C49 
(1887) Kalidliun v Slubanath 8 C at p 
493 (ISS") Rampurtab t Premsukh 15 B 
93 (1890) Boya Naram Tewary r Secretary 
of State 14 C 25G (1880) In Muhammad 
Abdul Radar v E I Railway 1 H. 3 0 
(1878) where it was adm tted that cause of 
action meant the whole cause of action it 
was held that the breach of the contract con 
stituted the whole cause — a view wh ch has 
been dissented from by tbo Calcutta H gh 
Court Doya Naram Tewary v Seraetary of 
State 14 C atp 2"0(1886) and the Bombay 
High Court Rampurtab i Premsukh 15 B 
at p 102 (1890) 

(1) Motilalw Sirajmull OBom L R 1038 
(1904) 

(2) Gopi Krishna Gossanuv NilcomuIBan 
nerjee 13B L R 401(1874) Hills » Clark 
UB L R 3r7(18"4) Llewhellmu Clunni 
Tal 4 A 423 (1882) Bishunath i Hal 
Baksl) 5 \ 2 7 (1883) Kal Ihun i SI ibn 


nath 8C 490(188”) LaljceLallv Hurdey 
Nara n 9 C 105 (1882) which also dealt 
with the effect to be g ven to the Illustra 
tioDS the first of vhich is taken from Winter 
V Blay 1 H. H C R 200 (1803) and the 
second &om Be Souza t Coles 3 M H 
C B at p 397 (1868) Contra Jum 
moonahPersadv Zarbunessa 5C L R 203 
(18 9) 

(3) Banko Behan Lai v Pokhe Ram 25 A 
48 (1902) which was a suit asl mg that a 
compromise and decree foimdcd thereon 
might be declared TO d and for an injunct on 
restraining execution 

(4) Bamhhat v Shankar Baswant 2o B 
528 (1001) s c 3 Bom L B 82 So also 
under the Charters Barah Jlcali Saib i 
Kbajee Meah 4 M H C E 218 (ISCO) 
contra Kessowji v Klumj 12 B 507 (1838) 
which was dissented from in Gudhar i 
Kassgar 1" B 002(1893) * de post \ ISO 



JSrr I 
''ir Jii 


SUTS IN OINFK\r. 


J87 


tfm(or% nc cxponlol bj tLo piitjc% rc'Hinu tlicre, Ins full power to 
(loltrminc quc-tnns 'in to tijc imm^cnjcnl of the funds qiutc ijnrt from the 
title to the ^Tint, which nuj not bo m di«imt< (1) \s to rcaidcnco, etc , givinj; 
junsiiclion in ci»o of foreigners, ‘■e jw*! , nmi la to cibca m winch the C'xu'^e of 
action iribCJ below I )w wstcr mirh mil within three miles of it the case undcr- 
mcntioDed (2) 

\Miatc\cr the cau^e of action m.a\ 1 h* the jiiriHliction created at tho place 
of Its accrual is not afli’ctcil bj tho <lc.ath of the person onginall) liable, and it 
18 a general principle that tho rcprc^cntatiao of a dccca'^cd person may be sued 
in that Court wit Inn t ho juriKliction of which tho cau'c of action w ith tho deceased 
pervm aro'c (3) The accrual of a cau«o of action within tho local limits of a 
Courts junsbetmn will not pi\o tho Court |uriadiction o\cr a smt in whicli 
anj other cau‘c of action an«in^ out of tho«o limits is joined , it being, m fact, 
a pre requisite of the right to join m one huit more than one cause of action 
against a dofen lant that tho Court to which tho pi nnt is presented should haa e 
jurisdiction o\ir til tho causes of action (I) 

The term <>/ adtou as ii«©d in the Colo applies to torts as well as 

contracts ('») Reading clauses (<i), {b), ami (c) with tho words ‘ cicrij smt’* 
It appcan» that all tuits of whatcacr nature subject to the limitations m tlio 
preceding section*, are referred to Sect 19 contains special provisions with 
rogifd to suits for compca*ation for wrong done but suits on tort not withm 
tho words of that section wall fall under this In India the cause of action 
has been alwajs held to furnish tho forum not onh of suits in contracts but in its 
broader sense to apply also to suits on torts 

As alrcad) stated tho words 'cause of action in this section do not 
mean nir'css.inU the wholo cause of action but a smt to which tho section 
applies nia) be instituted where some portion of the cause of action 
arises (G) So m a smt pra} mg tliat a fraudulent coniproinise and decree founded 
thereon might bo declared sold and for an injunction restraining execution 
it was held that though tho decree was made and compromise entered into m 
Calcutta (where m respect of them tho cause of action arose) }et a material 
part of the cause of action, maiuel^ tJie infringement of the plamtifis right 
by executing tho decree haaing taken place in Cawnpore the suit lay in that 
district (7) 

Though a special provision as to jurisdiction over suits on torts has been 
made m sect 19, there is nothing m the general words of tho present one to 
exi-Iude them from its operation The Courts wll therefore liaao jurisdiction 


(1) Kasbinatli v \nant 2 Horn L II 47 
(1899) 

f2) Bal an Mayaclia t Nagu 2 U 10 
(18 b) 

(3) Ladd i Parbutty, 2 Hjdo 18 (1802) 
ITargopat v Abdul Klian 0 « If C B 
429 (1872) 

(4) Khimji JiFragu v Purushotam 7 M 
171 (1833) And if tho main relief cannot 
t>o granted a nght which is only anciUarj 
to the pr nc pal right cannot be enforced 


irimbaLi l<akshman 20 13 40o S00(lS9o) 

(5) Kaiidun Chuttapadhya t Shiba Vath, 
8 C at p 491 (1882) 

(6) Banks Behan Lai t Pokhe Ram 2a 
4 48 (1902) Under tho last Code as re 
gards suits arising out of contract tho 
matter was made plain by Explanation III 
and now cUu’^o (e) shons that is so m all 
cases 

(-) Ib 
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wlien tlio C'vuso of 'iction ariios within ihoir juribiliction or tlio defcndints reside, 
etc , there ilnd it js not necessary that both tlio constituents of jurisdiction 
should exist in Britisli Incln (1) Tho proMsions of this section are independent 
of the general principles of intcniation'il law , but tlioro is nothing even m 
tlicso principles to restrict the jurisdiction of tho Courts of any countrj to ca'cs 
111 nliich tlic cause of action should haao aiiscu in that country In England 
it IS settled that an. action, will he there against a defendant there upon a tiatii 
action m a pheo in another country (2) Explanation III to tho former section 
liad no rcfcrcnco to torts But tho term ** cause of action'* was, under the last 
Codo, mdepcnJentl) of tint explanation, construed to mean not the whole 
cause of action— if such cauoo of action iiivoUcs nioro tlian tho iiicro conimission 
of tho delict — 111 suits to which tJio Codo ajiplics (3) Probably, the cause ol 
action will usually bo construed in a rcatnctcd senso, so as not to imolvo the 
light Molatud, but to denote onlj tho violation or tho breach of a duty which 
entitles tho plaintiil to tL-lief (I) In an} case, a largo number of eases m tort 
will conic within tho special pcovisiona of the preceding section In a recent 
English case dealing with tho oftcct of ft judgment in tho Calcutta High Court 
in divorce proceedings ooudomning in damages a defendant, a British subject, 
who though fornicrlj resident m India, had left this country before tho petition 
was issued, and was now doinicded m England, it was argued on his behalf 
that the Calcutta High Court had no jurisdiction o%er him, but il was heW 
that tho power to giio damages was aiicillar) to tho judgment on status 
conceimng the marriage, which judgment, being in rt»i, would bind the 
w orld (f>) 

A Court may cnteitam a suit to set aside a dcciec on the ground of fraud 
provided that the requirements of this section or of tho Charter, as the case 
may be, are satisfied (6) In tbo case of a libel, tho suit will bo where it has 
boon published (7) In a suit to set aside a release executed m Calcutta of the 
plamtifi s interest in ccitam property in Bombay it was held that the cause 
xii wtitx&'n xtiJiVcid.t-d. alie t>4 •y&t; wc, va Esiw.h'ay, wwi diA 

not wholly arise in Calcutta (8) This section, in the case of suits between 


(1) See Baban Mayacha t Nagu Sbra 
vucha 2B 10(1870) 

(2) Hukm Cliand, CPC 310 , Machado 
t? Pontes, 1897 2 Q B 235 

(3) Vtdev 1S4 

(4) Seo Hukm Chanel C p C 311 , Ix»l 
jeo Lai » Hardey Narain 0 C 105 (1882), 
Gopi Krishna x Nilconial, 13 ^ L R 461 
(1874) Hilh V Clarl, 14 B L R 307 
(1874) , Llewlielhn t Chunm 1*11, 4 A 423 
{1SS2) , Biahanath i IlaUi Hal 6h, 5 A 377 
(1883), Ram portal) Singh t> Bholabuttj, 9 
AV R 480 (I8C3) Sco as to dtlTurcnt paits 
of causo of action in suds on toil* KfttUo 
Cbumt GopalKiato,3C 20l(l877)[llnl},'o. 
Trau 1] , Iladjeo Ismail v Uadjco Mahomed, 
13 B L R 391 (1874) [rrauJiilcnt roiro 
gcntitioii"? , Suit to sot asido loJcS'- ], Tnldj 


V Johnston 6 B L R 141 (1870) fMahciou=i 
ptosocutiool The matter is not of practical 
iinportanOQ so far as suits in the High Comta 
ate concerned, as in all cases of doubt leave 
IS usually asked for and given, and as to 
other Courts SCO now cl vuso (c) 

(5) Phillips V Batho 17 C AV N cclxi 
(C) Nistarini Dassi v Nundo Lai Bose, 20 
C 369 (1902), 3 c , 7 C AV N 353 A suit 
to set aside a consent decree of tho High 
Court on tho ground of fraud way be brought 
uithout previous leave to sue liavmg been 
ohtamel, though all the defendants d«oll 
without lAio junadvction Bibco Solomm i 
Al hilAm, la L R 306(1879) 

(7) Ruclchnnd,13B 178(1839) 

(S) H n Isinsil 1 llndjco ATahon eil, 13 

\\ \ W \\\ (lh7l) 
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landlord and tenant, is controlled by sect 111 of tlio Bengal Tenancy Act (1) 
In eases instituted under Act IX of 1861, tlio Court is to be guided by the Code, 
and wliero there is an objection to jurisdiction tins section will be considered (2) 
As regards Probate junsdiction, seo Act V of 1881 (3) 

Explanation, III, of former section — Tins has been omitted, as its 
relation was considered unnecessary owing to the addition made to sub clause (c) 
of tho words " xcholhj or tn part ” in reference to tho cause of action Though 
omitted, tho Explanation ga\ o a correct statement of what is still the law (4) and 
13 therefore hero dealt with This Explanation settled the signification of the term 
"cause of aclton" in tho case of siuts ansmg out of contract Its language 
was wide enough to include all cases of contract, though not obhgations in 
the nature of qua&i contracts, (5) though it is said (0) that the corresponding 
rule of focus solutionis in other countries docs not apply to contracts already 
executed or creating personal status Certain relations, such as those of marriago 
and adoption, though originally based on contract, are not themselves sources of 
rights and duties ou account of the grounds of contract (7) ^Vhile a suit may 
be arising out of contract within the meaning of the Explanation, it docs not 
follow that all the clauses of that section will boapphcableto it, asm the case of 
a suit arising out of contract claiming a sum payable not m pcrformanco of tbo 
contract, but as damages for its breach (8) It may bo a question whether 
the language of tho Explanation is explicit enough to include smts for tbo can 
cellation of contract, tho/orum conlradus m Eoman law being generally held 
to apply to actions arising out of the natural development of tho obligation, 
and, tlictefore, leading to its fulfilment A suit for the cancellation of a controct 
must, however, alwaj s bo for some cause , and the nature of the cause and tho 
place of Its accrual, and not ncccssanly the place of flic contract, will furnish 
the forum for such suits (9) But whether it does or not tlic suit will be within 
the section 

In suits arising out of contract the cause of action is deemed to arise, aecord- 
mg to the omitted Explanation, at three places — 

(a) The ])lace where the contract was made The determination of Jhn 
question belongs to the law of contracts Thia will bp tho place of meeting 
where there is a personal meeting of tho parties— except pcrhaiis, whore fl e 
Validity of a contract is made to depend upon the obacriancc of a par 
ticular form, m which case tho place at which that form is complctid is 
tho true place of thecontract.becauscuntilsuchcompletionnopartj is bound (10) 

(1) Failur Rahim t DwarU Nalh, 30 C ( ) Sco Hukm ClianJ C P O 2^-* ZOO 

^ a 450 (1903) , B c , 7 a W N 402 (ti) Ib . 29a. 

(2) barat Chandra niakarbati t Forman, («) to the cause c f action m luiti lor 

12 A 213 (1S90) [removal of mmor from rcstitutwn of conjugal n,.! t •<« ih., p. Cyj , 
iJiintitTB cu«todj] LaJitagar « lUi '•uraj J > 11 3Jt> (1 “• O). \ 

(3) \nd SCO llhaurao t IjiUhmibai, 20 R *u>t for the rvcovirj of doaer la a aait oa a 
007(18%) lardunjit Navagbhai, 17 R f'' » contract ''■hanbor Dial r iluhammad Muj 
(1&02) ts to suits to s<.t aside ccrith ate » f talia, la V lLO(l'»jo). 

heirship grmtcil bv Political Resident w-e («»> Kami-^tti r Katha. 27 M 053 |I^j 3) 
\mmuimj » Krishna 10 M 405flN*2) O) t-re HuLm Charvl. < 1‘ I’ 

(t) 'Mlgramr O aha Mai 31 \ 4*1(1*111 tIU) lU 
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“Of Qpy of the parties * — V xicrsou wlio lias rccu\cd a uoticeofan 
application made by a jud^'incnt-dcbtor to be decl lud an msoKciit, and who e 
name 13 on tlic record 13 in oppo&ing creditor, is a j) irt^ uu ivliose appbcatioo 
a transfer may bo made under this bccUou(L) lUo s^ccUon permits transfer 
upon the applic itiou of parties as ^icU as of tlio Court’s own motion without 
such ipplicatiou (2) 

“ Notice ” — file present bection, unlike the two previous sections icqmres 
notice to be given by the Court and not by the party Where the order was 
made without notice having been given to the plaintiffs it was set aside (3) 
The provision as to notice is one of proccduic and practice, and the requirements 
as to notice may be waived (4) 

“ At any stage " — These words have been added to the first paragraph 
to lemovc the difficulty created by the view that a smt cannot be transferred 
iftei the hearing has once comuicnccd, as to which there was a conflict of decision 
bee note, post, “ Pending ’* 

Power of High Court to transfer —Besides the powers confeiacd 
by this section, the High Ceuit, under clause 13 of the Lctteis Patent has 
power to transfer to itself only when it thinks pioper to do so either on the 
agreement of the parties to that effect or for puiposes of justice the 
reasons for doing so being recorded in the proceedings of the High Court bo 
statement of the grounds on which the Court will act can be eshaustiv e Transfers 
have been granted on the following grounds That the parties and 
witnesses reside in Calcutta , that it would bo cheaper to try the suit 
there , that all parties desired a transfer , (5) that ^ of the property 
claimed was in Calcutta, and that it was undesirable that an nuun of ® 
Mofussil Court should partition such property, that the suit might be 
tried more cheaply and expeditiously m Calcutta , (6) that difficult question 
of law were involved and the conduct of the Judge towards the plaintiff 
made it impo&sible that he should be able to deal with the suit with im 
partiahty or freedom from prejudice (7) that the questions involved were 
of importance or difficulty , the balance of convenience 01 cheapness of 
trial, the residence of parties really interested and witnesses either in 
Calcutta or its immediate neighbourhood the advance of money and presence 
of books in Calcutta , the defendant s want of means to go herself or take liei 


(1) I»aasarTau 1 v Kharsedji B 778 
(1897) 

(2) Id atp 7SJ (ZSJ7) 

(3) Janardban v Dabya lallabb, 1898 
P J 11 

(4) Saiikuinam v Ikorau 13 M -11 
(1889) 

(6) Payn v Administrator Gtucral 6 C 
706(1880), OC L R 221 

(0) Jotendronanatli v R*J Rristo, 16 C 
771 (1889) 

(7) Ixapiloautb balur v Government, 10 
B L II ICS (1872) Cuurjou v Courjoo, 9 


B L B App 10 (1872) proceeded on the 
ground that there «a3 no reason to suipose 
that any very specially dillicult questions of 
law vvould arise rn that case In Doucett i 
Wise 1 Ind Jur N S 94 transfer 
granted on the giound that difficult j omts of 
la V aiose and it generally appealed that tho 
case should not ho tiicJ m tho Mofussil 
irovidtd that tho interests of tho ipplicant 
will ho prejudiced if thew bo no tnnsfer 
Bornidailo v Gicgory Bourko Pert H 
0 C J 1 (16 Cj) 
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U} u Mulu ^ll Couit the nfu-kal l« tniiahr iIkiii^ diflicultica lu 
llcwaj olllc Ufciiic, It Illut the j njiislyrHijunctiiiii iiul rtecurr niidcrcil 
tie (aMj ciiinjcnll> to be tiic»l in the Court (1) U lij'i ibo 

b<cn litM tH-kl tli" uicjc fitl tiul It wouhl he Ic^s rtjrn^uc to tf) the ci c 
III tlic High CiMiit Mas II it ^^^fi^^cnt of itself for the Court to ict upon and 
onlf r the C.I c I > be trui'fcried, 'ind thit to justify tnnafer it must be shuMU 
tli.it the tnil in the Court in «hich the suit had been insliluled Mould be un- 
Mti'fuctor) (-’) 

Ihc appliciti jii fihouhl be nude to i Judge sitting on the origin il side of 
the Court ( 3 ) The 6ub-»linti\e Iim ipplicibic to the ease Mill be tlic Ian of 
the Couit fiom Mhich it Ins been irinsfcrrcd ( 1 ) The Mords ‘ lo rciiioic and 
Irj anl d<irn arc in the Loiters Patent hi\c i Midc sigiiificofion TliC} ire 
nut linutid to in\ pirtirul ir periiHl or stage of the suit, tunsidcrLd is a regular 
bcnos of steps 111 jj'ircdurc Mter the comiiienccincnt of a suit betMeon p irties, 
13 long as the jirucicdiiioS m the Court of first instance arc in such u condition 
tint the part) is entitled to asL that Court to raise and jiidiriill) dctcrmino 
ill) ipicstioii material to the finil result of the suit as betMccn himself and thu 
other part), so long is the suit m existence m the first Court and capable of 
being rcinov cd under clause 13 m order th it such questions mas bo determined 
m tho High Court (0) 

District Court — In the Punjab Central ProMutes md Burmah, tho 
Courts of thu DiMsional Judge md Couitnissioncr arc b) tho Courts Acta of 
those proMHCcs qUCu tho jiOMtrs conferred on tho District Court by this 
section, which his not been drafted Mitli reference to tlic s)6tcm of judicial 
administration prc\ailiug in the prosiiices mentioned (C) An order of transfer 
made by a District Court under this section, transferring u suit in Mhich an appeal 
Mould lie from a decree made therein, mos held nut subject to rcvisiou (7) And 
the principle Mas considered to apply Mhcrc a Distnet Judge had trans 
ferred a suit from a Subordinate Court tu his own file, and before his 
hearing it an application Mas made to thu High Court for its transfer to somo 
other Court (6) iho High Court refused m its extraordinary junsdiction to 
interfere, except under circumstances of a eery special nature, Mith the discretion 
of -i Judge mIio had transferred, under tho proMSions of the last Code execution 
proceedings uiidur a decree from one bubordinatc Court to another (9) It was 
held, under the Codo of 1830 that Mlicro a District Court had jurisdiction tu 
try a suit and thu defendant made no apphcation to the Judge or communication 


(1) Uarendra Lill V bar>amallgaI^ Ucbcc, 
24 C 1S3, ISO (l&JO) 1 C W N 100 

(2) Ojoodcram v Isobinmoncy Possce, 1 
Irnl Jur N S 300 (1800) 

(3) Doucett V Uisc, 4 W It Mist 7 
(lb05) 

(4) Groso V tiutrUmaji Dusslc, 4 B L 
It. 0 C J. 1 (1809) 

(5) In the matter of tho Decree Suits m the 
Court of tho Mujisif of Dibroghur, 7 B L It 
303, 312 (1371) 


(0) to tho Punjab sco ss 34, 37, 38 
Act Will of 1834 to Village Alunstfa 
in Madras aco liakabmakka v Babi, 8 AI 500 
(1835) Ajmero and Marwar-v, ss J and 20, 
Reg I of 1877 

(7) land Ahmad v Dulari Btbi, 0 V 233 
(1884) 

(8) Muhammad Safdar Husen v Puran 
Chand, 20 A 395 (1898), s t, 1808, A 
W N 89 

(9) Krishna v Bhau, 18 B G1 (1893) 
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to the pluutill with a mow to its being tried iii i different dihlnct the case 
was not one for the cxcrcibe of lU} bpccnl poucr the lligh Court for that 
purpose (1) 


“Transfer or withdraw” — Ihis section, which corresponds wth sect 
25 of the last Code, is clear!} worded to show that it applies both to the 
transfer ind wthdrawal of suits, covering also transfers to a Court newly estab 
hshed There is no restriction as to the grounds on which a transfer 
or withdrawal nn} bo oidcrcd under this section, which applies to 
the High Court, whose powers under the Letters Patent have aheady been 
cunsideicd A usual ground is personal disquahlication on account of 
pecuniary oi other personal interest of the presiding Judge (2) A transfer 
has been ordered on the ground lint serious questions of law were hkely to 
arise m connection with winding up proceedings, which it would be difBcult 
to discuss m the abseuco of the necessary authontics, and» that the pro 
cecdmgs were such that they would ultimately go before the High Court m a 
V anety of appeals fiom. orders , (3) also of ci^ccution proceedings “ in order to 
do equity between the judgment creditors according to the spirit of the CmJ 
Procedure Code ” , (4) also on the ground that tho transfer would tend to the 
convenience of both patties, and more cspcciaU) to the applicant (5) The 
fact however, that the Judge of the Couit was not sufBcientlj acquainted 
with the character in which the disputed signatures were vmtten was held not 
to bo sufficient ground, as m such a ease it would bo open to the parties to ca 
experts (6) 

Tho section does not make it obhgator} m a Comt to lecord the 
for its order, and though it is desirable that the reasons should be iccorde 
yet a failure to do so will not vitiate the order or the subsequent proceedings y) 
Noi IS the transfer invalid if the order has been made under a nusconcepti')’^ 
of facts (8) As to the presumption where there is no order on the face of tii' 
proceedings, see note, (9) as to jurisdiction to transfer, see note “ Pend'ivg]^ 
post \ 

“ Suit, appeal, or other proceeding ’ — ^The term “ suit ” m the eaiheii 
Code should it was held be construed in its broadest sense (10) The sectiouj 
itself shows that it is applicable to appeals, a powei which was not given to ^ 
the High Courts b} the Letters Patent (11) or appeals The case law under i 
the Code of 1882 was as follows — ^As legaids miscellaneous proceedings this 


(1) Itristo Dass Kooudoo i Issur Chuuder 
Chowdhry, 11 W R 189 (18G9) 

(2) Lobunt Assam R &T Co, IOC 91C 
(1884), m which case the transfer was refused 
only on tho ground that the Judge had mean 
time been replaced bv another officer and m 
which tho pnnciplca on which transfers on 
this ground arc made are discussed 

(3) In the mailer of The West Hopetown 
Tea Co , Ld , 9 A 180, 184 (1880) 

(4) Krishna Velji t Mansatam IS B 01 
(1893) 

(5) Kadambiiii v JIadau, J C N 247, 


248 (1898) 

(0) Muhammad t I'uran Cliaud -0 
395 (1808) 

(7) Tarucknath v Gouree Churn, 3 ” 

147(18(55) 

(8) Rambus v Girdhanlall 2 Agra 
(1807) 

(9) Sheo Prasad Singh v Kastura Kuar, 10 
A 119 (1887) 

(10) In tie malter oj Tho tVest HopetowO 
Tea Co 9 \ at p 182 (1830) 

(11) As to Bengal Civil Courts, sco s 22 
Atl \1I uf 1887 
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section, taken witli sect 017 (corresponding ^vith sect 111) washeldtoautlioiize 
the transfer of a claim under sect 331 , (1) and of winding up proceedings 
under tho Indian Companies Act, 1882, by tho High Court from a Distiict 
Court to Itself, the Act proMding for their transfer from one District Court 
to anotlici (2) There a%as a conflict of opinion whctlicr the word “suit” 
m tho section winch this replaces included execution procccdings’or not T)ie 
AUaliabad(3)andBombay(l)IIighConrtsheldtliat it did It is to be observed 
that sect 233 of the former Code related to transfer of applications for execution 
The Aladras High Court appears to have been of opinion that the word “ suit ” 
m tins section in the last Code was used m its restricted sense of proceedings 
before decree, but that e%en assuming that it included execution proceedings, 
the limitation as to jurisdiction contained m the section, which authorized the 
transfer to a Subordinate Court competent to try the suit, could only bo imported 
into sect 223 of the Code of 1882, so far as it was consistent with that section (5) 
The Calcutta High Court held both under Iho corresponding provisions in the 
Code of 1859,(6) as ahao under the Code of 1883,(7) that there was no power 
under this section of that Code to transfer execution proceedings The present 
section extends tho Courts’ pouer o\er miscellaneous proceedings other than 
suits or appeals 

“ Pending ’’—-The word used in the corresponding section of the Code of 
183D was "instituted ’ It uaa accordingly hold that the transfer could toko 
place only on the institution of the suit, and that it was not intended that a 
case in progress of trial might be transferred (8) Tho substitution of tho word 


(1) Sithalalksbmi v Vytbilu^a, S if SiS 
(1884) 

(2) In re "West Hopetown Tea Co , 9 A 
180 (ISSC) 

(3) Gaya Parshad v Bhup Singb, 1 A ISO 
F B (1870}, a dcciaion under tho Code of 
1859 

(4) Balaji v Ranchoddas, 5 B 080 (1881) . 
IvTi^hna Vclji v Bhau Mansaram, 18 B GI • 
>assarvanjiv Kliancdji, 22 B 778(1897), in 
which thjs section was held to apply to tho 
transfer of an application to he declared an 
insolvent as such an application naa a pro 
eroding in execution, and therefore a suit 

(5) Shanmuga t Ramanathan, 17 31 309 
(1S93) The prcc dmg decision, Muttalagin 
« Muttajar, (t A[ 357 (18S3), appear* to 
favour tho other view See ^sassorvaoji t 
Kharsedji 22 B at p 782 (1897) 

(C) Kcdamath i Bungshce, 17 W B 47 
(1871) Shaikh IlaniidoodJecn i Bhadae 18 
W R ail (1872) VbdooUIjor aiacrao,33 
W U 1 (1S74) cf Anun 1 'fohun r Gnja 
Kvnt, 13 \V R 222 (1S70) [s. 20, Act M, 
n C ofl&52} Chowdhryr ^^lUec{>OlI^ssa, 15 
U R 574 (1871) fs- 19 \ct \\ I of ISGS) 
It fi (o I e oh<>crvetl however, lliat *. C of the 


Code of 1859 baa been considerably modified 
by tho present Code Sco Hukm Chand 
C P C 343 

(7) Kisbori Mohun S4.tt t Gul Afahomed 
Shaba, 15 C 177 (1837', m which, however 
adherence was given to prcrioiis decisions 
chiefly as a rule of practice and in which no 
rcfcrcnco was made to tho subotitution of 
the Word ‘ pending’ for “ instituted ’ 

(8) Ram Nath v Gowhur, 2 N W P If 
C R 230 (1870) , lakoob AIi v Luchmun 
Bas GN W P 80(1874) Asmedb Roonwar 
*’ Taylor, 1804, W R 14 , ITumrco Sahoo v 
Jugdharce, 13 W R 393 (1870) Soorendro 
Pershad Dobey i Nundun Misocr 21 W B 
196 (1874) but SCO Tanirknatb tfooLerjeo e 
CoureoChum ifookerjee, 3 W R 147(1865), 
in which it was held that when a Judge 
transfers a caso to bis own flic, ho is at 
liberty to amend tho issues first laid down, 
and to fnimo additional issues and to go into 
tho wbolo caso except upon any question 
upon which there has been a judicui finding 
And as to remand, sco tius case an I Ifabom^ 
Zahoor r Thakoorance Rutta, 2 N W P 
431 (InTO) 
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'poidxng bars any sucli construction in future, a construction wlncli is 
further prohibited by the insertion of the words **at atvj stage " So it has been 
licld, that the High Court had jurisdiction under this section to make a transfer 
to a Subordinate Judge, tliough the case was iii part heard (I) E\cn now, 
however, tlio section will not authorize a transfer affecting any special 
cvclusive jurisdiction conferred by law (2) So as the Court which pronounced 
the judgment is the only Court which can review it, proceedings on an applica 
tiou for a review of a Court’s decision cannot be transferred to another Court (3) 
Nor may a District Court exercise its powers to transfer so as to oust any Court 
of a jurisdiction o\cr any particular suit which may have been referred to it 
by order of a High Court or other Supreme Court (1) Thus, it has been held that 
the terms of the section are inapplicable to a suit which the Subordinate Court 
had received by an order of remand from a Court to which the Distnct Court 
was itself subordinate (G) 

The word “ pciuhng ” denotes, it is said, dulj pending The suit, therefore, 
to bo transfened must, it has been held, be pending m a Court of competent 
jurisdiction, and an order made under this section will ha\c no effect if the 
Court m which the suit is pending has no jurisdiction over it (G) 

Subordinate ” — transfer may bo made only from or to a Court 
to which the Code apphes In the under mentioned case, (7) Hutchins, J , 
considered that the District Judge would have the power of transferring a 
case pending before one village munsif to another, not under this section, which 
he considered questionable, but under general principles, as some one must 
have the power, and it would be best vested in the munsif’s ofBcial superior, 
the District Judge The subordination contemplated is apparently not that 


(1) Falamsami t Tiioadama, 20 M C95 
(1902) See Bandbu Naik v T.aLiu Kuar, 7 
A 342 (ISSS) though as to the decision that 
if a case is part h^ard and transferred it can- 
not be determined on the cTideuco taken in 
the first Court, 8CS 0 XVIII r 15, cl 2, pojf 
See also cases in paragraph on the term 
‘ Suit,' ante The observations in Kisbon 
Mohun V Gul ’Ifahomcd, 15 C 177, which 
decided that tho section did not apply to 
execution proceedings, overlooked the change 
which has been effected in tlic section, and 
aro, it 13 submitted, neither binding nor good 
law 

(2) See Hokm Chanel, CPC 344 

(3) Ram Nath v Gowhur, 2 N W P 230 
(1870) 

(4) Ilukm Cliand, CPC 344 

(5) Mahomed Zahoort ThakoorancoRutta, 
2 N W P 481 (1870) As pointed out in 
nukm Chand, CPC 344, tho decision in 
Uamcdoollah v ^lutccoonissa, 15 M R 5<4 
(1874) also turned to somo extent on tie 
same principle , stress having been laid in it 


on the circumstance that a transfer made in 
such a caso might bo inconsistent with the 
order of remand, and change tho Court to 
which the appeal from the final order would 
lie in the case But see also Tarucknatb 
Ulookcrjeo v Gouree Churn Jlookerjee, 3 W 
B 147 (1865) In Sita Ram v Nanm 
Dnlanja, 21 A 230 (1899), it was considered 
that s 25 was not applicable to a caso 
remanded under s 5G2 of the last Code 

(6) Peary Lall v Koinal Kishorc G C 30 
(1881), Motilal V Jamnadas, 2 B II C R 
A C 40 (1805) , Jagjivan v Magdum, 7 B 
487 at p 489 (1883) , Lcdgard v Bull, 9 A 
191 (1887) , 3 c , 13 I A 134 , B r Mangal 
Tckchand, 10 B 274 (188G), Pachaoni 
Awastho V Ilabl Bulcsh, 4 A 478 (1832), 
Ram Narain v Parmeswar Naram, 25 C 39 
(1897) Waiver will not aaail uhcro tho 
Court has no inherent junsdiction , othcnviso 
in cases of mere irregularity Saukumani t 
Ikoran 13 M 211, 213 (1889) 

^7) LalshiaaUai v Rib, S W HOO (ISS^) 
See Hukm Chand, C P C 348 
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for tiio purposes of appeal as m sect 23, clause (1), oji^c, but of an aclmimstra- 
tivo character (1) It Ins formerly held that once a Court withdrew a suit 
and transferred it to its own files for trial, it exhausted all its powers under 
this section, and it is not competent to ictransfer it again to a Subordinate 
Court (2) The section however [sco (1) (b) (iii)], now authorizes a Court after 
withdrawing a case to retransfer it for trial or disposal The Subordinate 
Court must be competent to try the suit — that is, must have jurisdiction (3) 
A. Distnct Judge can transfer a probate case for trial to a Subordinate Judge 
under clause (d), sub 'cct (2), sect 23, Act XII of 1887 (1) Where in a recent 
case a suit was filed as a Small Cause Court suit in the Court of a Subordiuatc 
Judge wbo had both Small Cause and regular jurisdiction, and he transferred 
it to the file tried by him as ordinary Judge, and passed a decree deciding a 
question of title to immovcablo property, it was held that there was no sub- 
stantial irregularity and that the decree was not final, but appealable, since 
it could not have been passed by a Small Cause Court (5) As to the power 
of District Judges under the Bombay Civil Courts Act, to refer to Assistant 
Judges applications under special Acts for disposal sec note (6) 

“Try or dispose of” — ^The word “tnoi ’ includes every recognized 
method of procedure laid down m the Code, and it is not necessary for tho 
transfer that tho Court transferring should not contemplate a lefcrcnce of the 
case to arbitration (7) The present section adds tho words “ dispose of" which 
will often bo applicable in the case of the miscellaneous proceedings to which 
tho section is extended 

“ Court of Small Causes” — ^Thc expression "a Court of Small Causes ’* 
m tho last clause of this section means a Court properly and strictly so called, 
and does not include a Court invested with the jurisdiction of a Court of Small 
Causes (81 Tho High Court, m tho exercise of its appellate jurisdiction, has 
tho power to transfer a smt from tho Calcutta Court of Small Causes to any other 
Court haNing equal or superior jurisdiction (9) Tho Court to which a suit is 
transfcrretl ivill not become a Small Cause Court but only the suit transferred 


(1) Sco llukm Chand, C 1’ C 349 

(2) Amir Begum v PraUad Das, 24 A 304 
(1902) , Tatiina Bibi v Abdul Majid, 14 A 
C31 (1802) , Sukbaram v Gangaram, 13 B 
C54 (1SS9) , Sita Ram V Nanni Dulary, 21 \ 
230 (1899) [remand] Aandan Pra'iatl t 
Kenney, 24 A 350 (1902) [transfer of 
pauper suit) Tbo first and thinl cases were 
distinguished with reference to the proMsions 
of Act \II of 1SS7 [Bengal Civil Courts) 
m Cappu Lai v Mathura Das, 35 V lb3 
(1902) 

(3) 2\illu I.al t Mazhar lIuaaiD, 7 A 239 
{1SS4). Ifaji Umar i Goostidji, 34 B 411 
(1910) 

(4) Kunjo Behan Goss.amu Hem Chandra 
Laluri, 25 C 340 (IbOa) 


(5) Han Balu GaelawaJ t Ganpatrao 
I/iUiurjirao Gaokawad, *13 B 100 (1913) 

(6) Pint ^Vssistant Collector t Ardc>ir 
f>amji. 1(J B 277 (IS91) 

(7) Uukm ChanJ, CPC 340, citing 
Caoartt Das t Ram Ktshan, 18S9, I* R. 

107 

(8) RamchanJra t Gan.ab. 23 li 382 
(1893) diss. from Mangal S Q v Rup Chand, 
13 A 324 which was also duacntcd from in 
Dulal Chandra Deb v Ram Nirain Deb, 31 
C 1057 (1901) 

(0) Kadambim Baiji r Madan Mohan 
Dosack, 3 C. W V 247 (ISOa) Sco M to 
this cose, Shamshcr MiinUl r Gonendra 
Naram Mitlcr, 29 C 498, 500 (1902) 



200 Tin: ronr or civil rnormuiir. 

2j 

will bo tried as a Small Cause Court suit (1) In tlie case undei mentioned, (2) a 
Small Cause Court suit ^\as instituted before a Judge m\csted with jurisdiction 
to trj it He retired from olRce, and the District Judge directed Ins successor, 
who Ind no Small Cause Court jurisdiction, to tr} it , it was held that the order 
must be considered aa passed under this section, and no appeal laj from the 
decision to the District Court 

25 (1) Whoe any fatly to a suit, affeal or other pro 

Power of Gooernor ccediJiff fending 111 a High Court frestdei 
General in Council to oier hj a siiiqle Judge ohgecis iQ its being heard 
transfer suits Judge IS Satisfied that there are 

reasonable grounds for the olgectton, he shall make a report to the 
Governor General in Council, who may, by notification in the 
Gazette of India, transfer such suit, appeal or pioceeding to amj 
other High Couit 

('2) The law applicable to any suit, appeal or proceeding so 
transjeired shall be the law which the Court in ulncJi the suit, 
or proceeding uas originally instituted ought to have applied 
to such case. 


Institution of Suits. 

26 Every suit skall be instituted by tbe presenta(to» oj 

_ , , , a plaint or in such other manner as may be 

Institution of suits v j 

pi escribed. 


“Plaint” — A plaint means a pn\ate memorial tendered to a Court m 
which the person sets forth his cause of action , the exhibition of an action 
m writing (3) It answers to the “ statement of claim ” in England In India 
a plaintiff may present a written statement also 0 VII rr 1-6 prescribe the 
contents of the plaint, which is the document with which every suit is instituted 
m this countr) , its object being to invoke the Court’s assistance for the declara 
tion, preservation, or enforcement of the plaintiff s nght A suit, according to 
this section must commence with a plaint , and a proceeding which is capable 
of terminating in a decree or an order having the force of a decree cannot, on 
that giound alone, be deemed to be a suit withm the ineamng of the Code, if 
it has not commenced with a plaint Such a proceeding is, in strictness, onlj" 
a proceeding m a suit (4) 

Presentation (o) Time ■ — ^Tlic only question winch anscs as to tins, is 
whether a plaint may be presented on a Sunday or liohdaj, or out of Couit 
hours It has been enjoined that, without the consent of parties and in tlio 


(1) Knsbna Vclji v 
(IhJ 0 

(2) Kanlmliwar Uai 
Khati '5 A 27-1 (ISSI) 


AI iii&araoi, I8 B d 
1 Dost iMwmfd 


(1) As»an t> Pathauinia 22 M it p 5i)2 
(4) Vcnl ata Cliandrappa t Venkata ll-iini 
22 M 2’'fi (ISaS) 



IT'' IN c.l M n\U 


•201 


iluijto o( iiu<rt n» civil liul "liouM p'^ccO «'n ''Viridajv or 

Cl tiled 111 ila\v(l) In India liont-vcr, >urdA) iv not a du* ion, (2) and 
ll c h< llin;; c f 1 jn lu lal i iMtctdini* «»n *1 Jjclnlvv , tlmn^li it im\ I c an 
jrtf;:\ilanU •wlnli il ptjnlirt It* Miunn w< iild mliilo a ]atlv to lia\« tlir 
1 1 ute'litiK' Kl a I If IS mkIi an im';;ulanlv ai nn In* waived (“I) It liaa bocii 
tipravlv ]r<»Md*d in lit* Itcnpal, K W I* and \s.«ain (.ivil (Vnirta Act, 
and the sanio will j robald) I «* lirl ! on general |)nnci| lei, to 1(0 tlio raso tliat 
a judiaaJ att di no on a cIum: ludnlav la not itivalul l>j revson onl) «if ita having 
Id-cn done on that dav (1) \ jdamt mav I ercceivcd and niltnilled on a bunday(&) 

t r oil cr lu lidaj (Ci) Thcic iR however no nccesRit) to do vo , for Under the 
lumilatiun \ft if the pnod cx|»irta when the Courts are cloved the 
Mill ina\ be a limited on the dav that the Court re-ojens and m) niaj anv 
ipi liratum (T| 

(t) To whom— The former action required tliat the jdamt should be 
jirtvenlci to ilu Court or such officer vvho was spcciall) ajtpomtcd m that 
iKhalf This vviU Ik* s > now though the words have been omitted Ordinanl), 
tlie plaint IS j'ti cnlcd to the Court \ deliverj to the clerk of a Small Cause 
Court Ins In n held suflicicnt , (8) but not to a nojir (‘0 or inooiwerim (10) V 
jiUuit under \<t X of ISoD presented to an VsMstant Collector and not to the 
Collector, was luld not to be properly filed (11) 

(c) Place —tIrffinariU the plaint is jiresentcd in open Court The 
placing of a jKtition of appeal on a table when the ofhnr is not present js not 
» presentation to )>im(12) The Allahabad High Court held that the pro* 
scntation of a pi iint at the private residence of the Munsif was not a sufficient 
institution (13) Ilut in IJcngal a pbmt delivered at the private residence of a 
clerk ol \ Small Cause Court has been held to have been propcrl) filed (14) 
\Micro a jdaint sent bj post was accepted the institution was considered 


(1) C H C ( ni lluUii No 1 

(2) Utkr in i nglanJ 29 Car II c 7, h G 
but rtUcr liolida}* aro penojs of sacalion 
onl> and proc^Adtogt aro not suspended 
rdcrsdorlTs A1 ndgment, 2ad cd toI v . 
p GO, □ (1) The Urm appears not to have 
been used in lU stnet senso by Davits, J, 
in Samliosira c llamosanii, 32 M at p 181 
(1803) 

(3) Ram Das t OfTicial Lnjuilator, 9 A 
3rr, (IS37) 

(4) Act XII of 1887, B 15 (3) \ solo of 

pro]Krty in execution on a close holiday has 
been held not to bo illegal Bisram t Sahib 
un hu-vsa 3 A 333 (1880) A local inquiry 
on Sunday was, however, set aside chiefly 
because the defendant s rahit stated be could 
not attend and no other notice was given 
Jhubhoo V Jusoda, 17 W R 230 (1872) 

(5) ITninto V Protab, 10 W R 230(1871) 

(C) Ib Gobmd v Hargopal 3 B L P 

tj p 72 (1809) in tho latter cas** lioweror 


the holiday was in accordance with a circular 
which had no legal force 

(7) I’carv Slohun t Anunda Chvran 18 
C C3I(1891) Sambasivat Ramasanu 29 AI 
179 (ISOS) 

(8) MuddcnMohuni labcer Biswas buth 
sec Rep 3G 

(9) Raj Cbundcr v Joogul 18 W R 172 
(1872) 

(10) Toj Uldccn t Ghafoor ul nissa 3 A 
If C R 3il (1871) 

(11) Alusuroat Roopa t Sheikh \nwar 4 
A II C R 35 (18711 but tho proceedings 
arc voidahio only at tho mstanco of tho 
defendant Alockmtosh i Kashco N'atb 21 
W B 450 (1874) 

(12) Taj UIdecn v Ghafoor ul nissa, 3 A 
U C U 341 (1871) 

(13) Jai Kuar v Hccra Lall 7 V H C R 5 
(1874) 

(14) MuddeaMohimv FakcerBiswa»,Siitl . 
& C C Rep 3G 
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Sufficient by the Madras High Court (1) Where a plamtifi jiresented a plaint 
to the District Court, the Subordinate Judge s Court in which he ought to have 
presented ifc being then temporarily closed, it was held that the District Court 
could not bo considered a Court o{ first instance competent to receive the 
plaint (2) 

Date — The Code does not provide that the plaint should be dated, but it 
IS generally provided by rules framed by the High Courts that the actual 
date of presentation should bo endorsed on the plaint by the officer receiniig 
it IVhere a plaint was presented on the 29th and the endorsement stated 
that it was accepted on the 31st, the former and not the latter date was held 
to bo the date of institution (3) Where two smts are filed on the same day it 
must be presumed, until the contrary is proved that they were presented and 
admitted in the order lu which the numbers appear m the Kegister of 
Civil Suits {•!) The Code docs not ordam or imply that, in the absence of 
a sufficient stamp, there can be no presentation, nor does the Limitation Act 
There is no warrant for inferring that a plaint means a plaint duly stamped 
So where a plaint was presented on the 14th September with an insufficient 
stamp, but the deficient stamp duty was pud on the 18th September, it was 
held that the suit was instituted on the 14tli September (5) The date of institu 
tion should bo reckoned from the date of presentation, and not from that on 
which the requisite court fees arc subsequently put m so as to make it admissible 
as a plaint (6) 

Registration — Sect 17 of the Registration Act (HI of 1877) does not 
apply to proper judicial proceedmgs, whether consisting of pleadings filed by 
the parties or orders made by the Court (7) 


SuAtsms AND Disco vERi. 

] 27 WJieie a suit 7ia$ been duly vistitufcd, a summons 

^ Summons to defend- may fre issued to ilic deiendaiit to appear 
aud answer tlio chim and may he soied tn 


manner 'piesaibcd 

Summons — See notes to 0 V r 


(1) Sankatanar-iyana v Ivxmjappa 8 Af 
411 (ISSj) approTing Aloparti V V'kppalafG 
JI II C R 130 (1S71) but 1 -ul it not been 
accepted the presentation Mould not ime 
been considered valid 

(2) Baniaj-ai Alubaiaadbliai 10 B H C 
R 49o (1373) Alotilal i Jimnadas 2 B 
C R 40 (18G5) 

(3) Aoung i VlacCorkmg lale, 19 W R 
159 (1873) 

(4) Alurtii Bhola Ram 10 A 103(1893) 

(5) Dhondiramv TaliaSwadan 27 B 330 
(1902) m which it \nv9 state I that thi* viw 
was m accord ivith tho decisions ot tho 
Calcutta High (ADurt cite I in tho report ond 


1 


with tho j idgmciit of Sibr^ui'inii Vyyar 
J , in Asaan t Batbanini'v 22 AL 494 {1S99) 
(who dissented from tho decision A enhata 
ni'ij'ya t Ivtishnajya -0 VI 319 (189") 
which was approved and distinguished bj 
Dines J ) tl ough not with tho decisions of 
Iho Allihaba I High Court cited m tho first 
incationo I case 

(G) Aloti Sahu « Chhatri Das 19 C 2'>0 
(1892) Tl 0 caso of Ankutuoniaoa i 
Kishoreo 19 C 747 (1391) n as diatingmsbc I 
and explained «l Suren Ira Kumar r Kuoja 
Bchar> 27 a 814 (1900) 

(7) Bind ri >(111. r Gmgi Siran 20 \ 
17i (1697) BC r R22I \ 4 
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28 [1] A summons may he sent fo) so vice in another I 

smici! oi summoM povince to such Court and in such manner as 
u/fiere deiendani resides may be ptescuOal by lules m force in that 

in another province piOllllCC 

(2) The Court to which such auininoiis is scut shall, upon 
receipt thereof, proceed as if it had been issued by such Court 
and shall then return the summons to the Court of issue together 
vnth the record (if any) of its proceedings with regaid thereto 

“ Service in another province ” — See notes to 0 V rr 21, 23, 


29 Summonses issued by any Civil or Revenue Court [s 
Service of foreign Situate bcyoud the hmits of British India 
summoBses. may be sent to the Courts in British India 

and served as if they had been issued by such Courts : 

Provided that the Courts issuing such summonses have been 
established or continued by the authority of the Governor 
General in Council, or that the Governor General in Council 
has, by notification in the Gazette of India, declared the provisions 
of this section to apply to such Courts 

Foreign summons — ^TUo words** or conlmuciJ” were inserted by sect 62, 
ActVII o£18S8 For Courts m Gwabor, Indoic, BundclUiond Bhopal JIulwa, 
BhagelUiand and Bhopawar Agencies, see tlio “ Gazette of India ’ March ICth, 
1912, Parti, pp 319-352 


30 Subject to such conditions and limitations as may be 
Power to order dis prescribed, llic Couit may, at any time, either 
cavery and the like of iig oiun violton or on the application of any 
party , — 

(a) make such orders as may he necessary or reasonable in all 
matters relating to the dehiery and ansuenng of 
interrogatories, the admission of documents and facts, 
and the discoiery, inspcclion, production, impounding 
and return of documents or other material objects 
producible as evidence, 

ip) issue summonses to persons nhosc attendance is icqinrcd 
either to give evidence or to pioduce documents or such 
other objects as aforesaid , 

(c) Older any fact to he proved by ajjidai it 

Discovery — Sec Orders XI XII , XIII , XVI , XIX , and notes thereto 
The section is new 
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31. The inovisions tii sections il , ‘2S and !'! shall apptij 
Smirncs to mincos '? summonses to gne eiidence or lo produce 
(lociiinenis or other mate) lal objects 


32 The Couit may compel the attendajice of any person lo 
r j r I, whom a sitni))iO)is has beoi issued under section 

natty far default 

JO and for that purpose may — 

(a) issue a warrant for his a) rest; 

(h) attach and sell his pioperly ; 

(c) impose a fine upon him not exceeding jiie hundred tupees , 

(d) 01 del him lo futnish security foi his appearance and in 

default commit him lo the civil pnson. 


.Tudcment and Decree. 

1 33 The Comt, after the case has been lieard, shall pro 

ludgQXcnt n))d dcoee 


nouuce judgment, and on such judgment a 
decree shall follow. 


Judgment and decree — See notes to 0 XX , post 


Interest 

34 (J) Where and in so far as a decree is for the paj- 

ineut of money, the Court may, in the decree, 
° ' order interest at such rate as the Court 

deems leason.ahle to be paid on the principal sum adjudged, 
from the dale of the suit to the date of the decree, iii addition 
to any interest adjudged on such prmcipal sum for any period 
piioi to the institution of the suit, with fiuthcr interest at such 
late as the Court deems reasonable on the isgreigate sum so 
adjudged, from the date of the decree to iln ' ite of payment, oi 
to such cailier date as the C iit thinlvs fit 

(2) Wheie such a dc silent respect to the 

p.aymcut of fiiither interest ’ aggie as afoies'iid 

Irom the date of the decn date j • otoei 

cailici date the Court sh'- 
mteiest, nnd +3 suit' 

Intoicst 

/or the pmjiiic) t 
Code wliioU til ] 
of ISSS It oiiU 


» of ISt 
and tlx 


I’lkT J 
- 1 . \t 


•'I n*> IN oi.M i:\L. 


L’Oo 

<1-1*^ o{ f i,i t’ ifina'ju'slMav)!- ili^lan«i\cl»w (I) OithturiN . 111 1 subject (o the 
< x<* j Sj !<<• .1 by t' at Iiw, ij p latp upon uiU't l-o awafdctl up 

to 1 ' c .htp c.f ^ .It (J) Ir.l<rt>-t All^r ilat<* «if ‘uit t*. vtor.Iir.^ to llio ojuniun 
of the Cxif ihoi^h nil of iIp Mx«!r»i IIj;:li t'ouit (I) m the «!i5crction 

of tlic Cii irt i. >1 aji'.fian ]i; that % finj rile of infrir^t u nirntinjicil as pii- 
able “up to Kaliralun " N'o a<nttiunil Court fre js required nn account of 
the e Lin fr r ir.l<r<'>t fn in t!ic date of ini*ituti<in «if ^utl till pijuimt (0) There 
i*» ni anal -^r iKtwccn intcrcit awarded unlep iIim ecclioii ami runne irofils 
urubr 0 X\ r IJ y if (u) 

Nt'ct f‘‘j of C c TrirxfTr of I*iojK-rt\ \ct(riunO X\XI\ r If) excludes the 
iliscff lion pun b\ this f-e< lion and bitols the Court to ilccrce the rate of interest 
proxiilc*! bi the if not rlle^il. down to the date fixed the Court 

•Kfiinlin^ to the trims of the 6eronil piripa])!] of the section (7) After this 
l**nod inlrrxvt will run il the Court ntr uj» to elite of j>asniint according 
to the jirariue ind ru!<s of tin Calcutta High Court (i**) This tcction relates 
l<i 1 <3rrr<e fur monel and a mortgige decree until it riaches the stage shown 
bs wet '*0 ol the Trinsfer of Propi rts Art c mnot be so termed ('J) 

(1) hone decui'ni cn tho Inten*! Ail (4) ItaniaduDiinkr I^cm. I2M ■Isa(ISSd) 
(NWII c( and ulLin rrUting to the (*) Tithal IIai) t Gorin 1 VajuJeo 17 I) 
f^uuktiua cf intriril, such »< tbe 'loctniio of 41 (isaS), it »UinJj on (he umo footing as 
{■rasUt(4(McCcti<rait \it, <c 74. •«&oirn>{r'l future tnesno ) n>i)(a, ib 
1>^ Actlf of IsadJ uhicb >lw(S Dot s| pir to (0) DwaiLa Nath iliiwa* i Debendra N'atb 
klipdlatioiu in eoniKat dr.trxs (bhiro hull Tagore. 33 C I333(lliotj) 

Tuaa|M r MaLat 1^-a, 10 D 433 (iSio) renna (•} bur>aNaram&Jogh ( Jugendra Norain 
Na»aj}>ar ImLatnJ. 2lM 2dS {11*00). ref U«>>. 30 C. 3ii0 (ISOd) . hubUara^a Ravutba 
to lUi iUlLwhrn Pus r lUja Itun PahaJoor touida t Ptinausami N'addar, SI 31. 
buigli, 10 C 303 (1SS3), And tco Hue lUba (ISJ?). ClutiirbLai Karsan p Horbbamp. 
diiorbuighr Ito^ Naram Pa^j, 7 C L. It si iO P 7-li (1S33) Sio in tins cooiicctioii 
(IbsO)], the rule of dauidu{ial (os to wliiili Uio distiiictiun draint in Lmes Chuuder 
alvOKOpoir}, ju^iucut of intcMat after duo Nmar r /aliar batirus. C ll>4 (ISOQ), 
dat« and intcnat ita^allc anording to mcr Kali rnijonno t I’roiab 17 C \V N 2il 
cintilo usage and other coms, uiII bo found {191S>, inJ fur iiau ulicru QOintcrcalu stipu 
m the notes to 0 Kincal^'aCn Pro Code \ latcd fur iti i iiioitga^o bond, see ilakbub 
iciint di«isjua IS liam bundar Kocr p Itai .Vli v All .UiiiieJ 40 L 314 (A C ) (1913) 

bhatn Kruhm. 31 I A 9 (19lH») lorja^ fiH.iie is recoverable, for being a chanro jii 

mints of intcirst b^ iDkUluitnUi and liinita (ho nature of a mortage, it should hiv 0 been 
tion, tM.0 Abdul Abad i ifahUb Hibi, 33 A ui uTiting and registend), following Kutti 
dTti (1913). distinguishing Ivailu t llalLi. uiiiiua t Madhava Mcuoii, 11 M L. J 1S6 
lit V. i93 (1^93) and Inwar llusaui t (1901) dislinoUisLing Iindad Uasam Khan 

J.aliui Khan, iO \ 107(1901) i Uadri Prosa J 20 A 401 , ItajwantaKuiiwar 

(i) Si-o O l\incal> s Civ i'ro Code The r Shtatu \arain Singb, 30 A 2i0 (1914) , Ha 
matter IS not hero dealt vntb os being beyond niesuar Kocr v 31ahomed 3Ichdi, 20 C 39 
the scope of the ODininontary (lh98) Mabarajaof Bartpur v Hanm Kanno 

(3} 3Iangmram 3Iarwari v Pbovvlal lto>, Dci, 23 A 181 (1900). BaLar Sajjad t 
12c COO.r 15 (1880) and Ihn same was held Udit N’arain Singh, 21 A 301 (1899) 
in Bombay under the Code of 1839, Carvalho (8) Jogendra Kath ilookcrjco v ilcthaua 
V Nurlibi, J B 20i (1879) But it lias Aluaham. G C W N 709 (1902) Sco other 
rtctnlly been held in Calcutta that Iho Court eases cited in this 

IS hound to award interest from the dale of (9) Hargoandas Girdharlal v Mobanblui 
suit to dato fixed for redemption unless ifvltasukhabhai, 2 Bom L H 225 (1900) 
the rate IS penal Ivah I’rownno t Pnitab, bee Ginya t bahapathy, 29 'M 05 (1903) 

17 C > 221, 220 (1912) 
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Sec 34 


llio Court liiib albO a dibciction to award luteicat after dccict 'ihc contract 
becomes merged lu the decree, and the i)laiutiff recovers only such interest 
as, according to tlio couiso and practice of tUo Court, is allowed on debts for 
winch the creditor has the security of its decree (1) Interest if not given in 
the decree is taken to have been icfused,(2) but a party may by his conduct 
bo estopped from objecting that oYccution cannot issue for a higher rate than 
that provided m the decree (3) If a decree holder gives up a portion of his 
claim and verbally agrees to receive the remainder by instalments, he does not 
thereby give up interest to which he is entitled under the decree (4) The rule 
of damdupat exists only so long as the contractual relation of debtoi and creditor 
exists, but not when that relation has come to an end by reason of a decree (o) 
Thus where a decree has been passed on a mortgage the rule does not apply 
to tho interest accruing after the date fixed for redemption (6) The lule of 
daindiipat is not apphcable if it was not appbcable at the time when the decree 
became final and binding (7) The discretionary powers conferred by this 
section may be cxeiciscd without reference to the law of da)ndupat (8) 


“In the decree” — .V Couit is not empowered by this section merely 
to embody m a decieo interest which has been adjudged payable m the suit, 
foi it la said that such a icadmg of the section would make it surplusage, as it 
does not roquue a lulo of pioccduro to enable a Court to decree a lehef which 
It has adjudged in its judgment (9) It has theieforo been held that the Court 
may in tho decico order payment of interest fiom the date of tho smt 
onwards, although tho judgment awards interest for the period piior to the 
institution of tho suit only (10) But where a Judge m adjudging a specific sum, 
inincipal and interest, in terms dismissed “ the rest of the claim,” it ^ “ 
that as the claim for interest after the institution of the smt was part of ‘ the 
rest of the claim ” and with it stood dismissed, the Court could not give interest 
by way of amendment of its decree (11) 'Where a distnct Judge gave no interest 
from the date of the suit and there was nothing to show that this was an over 


(1) Bisbessur Suruiah v Kalceluiuth 
Surmah, 11 W R 453 (18<39), the coosoli 
dated sum bears interest from and after 
decree, but this is not compound interest, 
but interest on a Gxed sum declared to bo 
due by tho decree Jodoouath Roy v Dwarha 
knath Chatterjee, 1 VV R ilisc 15 (18&1) , 
and SCO Jalcshar Rai v ^Vnrut Rai, 35 A 
302 (1913) 

(2) faeo l\Jillooram Baboo v Doorganath 
Taloorkdar, 10 AV K 175(1808) InAIadhub 
Lai Khan t ^DJan Ghosc, G C L R 23X 
(ISSO), tho decree ga%o interest but did not 
specify tho rate, and tho usual Court rato 
was allowed 

(3) Shoo Gclam Lall v Bam Prasad 4 
C L R 29 (1879) , s c, 5 C 27 

(4) Mobanimcd ilojooradar t Pmiab 
Cliundtr Suigh, 0 \\ II iliso J21 (I8C0) 


(5) /« re Ifan Lall AluIUck, 10 C AV N 
884 (1906) 

(0) Nnnda Lai Roy i Dhircndra Nath 
Chakravarti 40 C 710 (1913), folloumg 
/nre Hari Lall Ilulhck, aupta , notfollonW'S 
Ram Kanhyo Audhicary v Cally Churn 
Ltey, 21 C 840 

(7) Lall Behary Dutt v Thacomouej 
Dassco, 23 C 899 (1806) 

(S) Dhondshet v Ra^,i, 22 B hO 
(189G) 

(9) Hasan Shah v Sheo Prasad, 15 A 121, 
122 (1693) 

(10) Kolai Ram t Pali Ram, 7 A 755 
(ISS5) in %>hich it was held that there was 
no rananco bctwitn tho judgment and 
decree 

(11) Hasan Shah v Shco Prasad, ««//■» 
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sight or miit iLo on his jiirt, tlio High Court treated the matter as if ho had with- 
held such interest in the cxcrciso of hi3 discretion under this section, and this view 
was appro\ cd bj the Privj Council (1) 


CoSTb. 

35 (i) Subject to such conditions and limitaliom as maij he 

'lircscrihed, and to the •piovisions of any law for 
* the time hemy m force, the costs of and incident 

to all suits shall he in the discretion of the Couil, and the Court 
shall haiefull potter to determine by ithom or out of uhat property 
and to ivhat extent such costs arc to be paid, and to giie all necessary 
diredwns for the purposes aforesaid The fact that the Court 
has no juusdiction to iiy the suit shall he no bar to the exercise of 
such poweis 

(-3) Where tUe Court directs that any costs shall not follow 
the oveat, the Court shall state its icasons in writing 

(3) The Court may give interest on costs at any lato not 
esccediQg sis per cent per annum, and such interest shall he 
added to the costs and shall be recoieiablc as such 

Costs generally — The present section replaces sects 218-332 of tho 
last Code The drst clause is with some additions taken from s 0 of tho Judi 
caturo Act of 1890, and m effect embodies the provisions of sects 218-220 of 
the last Code As regards tho subject of execution see sect 3G of this Code 
Sect 221 has been transferred to 0 XX r 6 where it appears as tho third 
clause of that rule Sect 222 is incorporated in the third clause of this 
section, the direction as to the payment of costs being paid out of or charged 
upon tho subject matter of the suit being omitted The power to order this 
cemtamed m the hrst clause of this section As regards this, it has becii 
held that a mortgagee having had the benefit of a partition and having 
acc“pted and approved of it as part of his title iNas though not a party to 
tho partition suit bound by the equities attaching to tlie mortgaged property 
as incidents of tho partition and was therefore hable in respect of a propor- 
tionate share of the charge for costs created by the order of the Court made 
in that suit under this section and such proportionate share of these costs should 
bo deducted in priority out of the proceeds of the sale of the mortgaged pro 
porty (2) Under the circumstances stated the cases decided under the former 
sections are here gi\ en 

Disposal of costs — Sect 218 of the last Code enacted that When 
disposing of any apphcation under this Code tho Court may give to either party 
the coats of such application or may rcscrie the consideration of such costs 


(1) ilajQumdar Uiralal v Dt-sai Natsilthal (_) Kiietterpal Snlcnitno v Khdal Kn$to, 
r a 37 B 320 (1913) 21 C 004 (1804) 
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for auy future stage of the xuocctdings ” When costs of au luterlocutoiy pro 
cccding have been disposed of, the award of general costs of the siut does not 
interfere \vith that interlocutory order (1) A Court finally deteruuniDg a suit 
13 bound to decide by which of the parties before it the costs shall be borne, it 
13 not at hberty to declare that the costs shall be borne by the unsuccessful 
party m a suit to be hereafter brought (2) A decree d^a^\ n strictl} m accordance 
wth the provisious of sect 88, of the Ttansfee of Property Act, directs the costs 
to be recovered out of the mortgaged property (3) iVn omission to award costs 
Cannot be considered a mere clerical error, but must be rectified by way of review 
vnthm the prescribed time (1) 

Parties paying or receiving costs — ^Thc person who rcceiv es the costs 
must, of course, be a paity to the siut As regards the person who may be 
ordered to pay, the general rule m EngUsh Courts has been said to be,(j) that 
Courts have no power except o\cr parties to the record, though an exception 
has been made where the party before the Court is a mere puppet m the hands 
of a stranger to the smt The Courts here have, m some cases, ordered persons 
not party to tho record to pay costs (6) But under the last Code only parties 
could be made hable This appealed from the words, “any other party to 
iho suit ” m sect 102 of that Code (7) Where, however, there has been a con 
tempt of Court, as where strangers were the real though hidden plaintiffs, and 
had executed a false Lease in. fa\our of the nominal plaintiff, "bo bad brought 
the suit on tho strength of such false lease, it was held that though the Code 
gave no power, yet that the High Court, inhenting the powers of the Supremo 
Couit, could Older such strangers to pay the costs of the siut (8) Persons 
interested, on behalf of whom a smt IS brought under 0 I r S (formerly sect 30) 
but not ]oimng or joined as parties, should not bo made to pay costs (9) Where 


(1) Radhapersad Siugh v Ram Parmes 
war Smgb, 9 C 797 (1882), S C 10 I A 
113 

(2) Kashco Chunder v Bungshcc Budduo, 
23 W R 80 (1874) 

(3) batium t Lalta Prasad, 20 
A 523 (1898), lu which a direction iq tho 
dccreo was held to ho merely formal com 
phance with the Code and was not mtended 
to make the costs tcco> crablo i>ersouaIly from 
tho judgment debtor 4s to mortgagors 
jjcrsonal liability, seo Rutnessur Sein i 
Jusoda, 14 C 183(1880), ref BamodarDas 
V Budb Ivuar, 10 A. 179 (1SS8) 

(4) Ram Sahoy Singh v Rookhoo Smgh, 
15 W R 414(1871) Tho Court has refused 
to lutcrfcro when, tho applicant has delated 
too long OodoyTarat Sjud Jonah, 17 \\ 

R 3^8 (1872), or tho ludyucnt has Uca 
appealed against and a final decree J)asscd 
by tho Superior Court Pdas Singh t balig 
Ram. b D > (ISbl) p 4GG 

(0) Bells i Turucr, 7 B ISl, 18U (1SS3)» 


but as to whether tho Supremo Court, whose 
powers arc inhcntcd by tho High Couit, 
would haic been bound by Haywaid i 
Gifford, 4 3L A, W 194, seo judgment of 
Peacock, CJ, m Jomtcc Chunder Sem v 
VmmdoLaUDobs.UW R I (ISQ5) (•»rpC“^3 
from original jurisdiction) 

(o) Seo cases cited m Goolani Hooscia t 


their consent had been made parties, could 
not bo made liable for costs simply because 
they had encouraged tho plaintiff to bruis 
tho suit ami jiiOTidcd him %YitU funds 
(7) Boms t furncr. 7 B 484 4SG (1883), 
Jomtcc Chunder t Anundo Lall Doss, 14 W 
R 1, A. O J (1SG5) 

(S) Jomtcc Chunder Scui i Inundo Lsd 
Doss, UR R I, 4 0 J (iSGu) 

(J) S^cdur H'J » Baid^a I\ath Deb 1 
C R R t»o (1890) 
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a part) is mule tlefcndanfc ^Yltllout cause of action his co defendant of course 
should not bo made to pay Ins costa, which should be paid b} the plaintiff (!) 
But tlic Court liny, in a proper rase, order one defendant to pay tlio costs of 
another defendant (2) So where a defendant has colluded with the plaintiff 
and induced bun to bring the suit, ho nia) not only bo undo to pay Ins co 
defendant’s costs, but refused Ins own (3) Audm a suit brought against scaeral 
parties, some of whom admitted the debt and partnership and others denied 
them, the defendants who disputed the claim wcie undo to pay the costs of 
those who admitted it (1) 

Sect 219 of the last Code provided that “the judgment shall direct by 
whom the costs of each paity arc to bo paid, whether by himself or b} any other 
party to the suit, and whether in whole or m wliat part or proportion ’ 

Vs to the liability of imnors, next friends, and guardians ad litem for costs, 
see notes to 0 XXXII If the Official Assignee defends a suit he is liable, in 
the event of failure, to bo ordered to pay the plaintiff’s costs m the same way 
as any other defendant and if tin estate be insufficient to pa) the costs, ho will 
have to bear them personally Ci) ^Vs regards executors (6) odnnmstrators.(7) 
trustees, (8) and mortgagees (9) the English 0 C5 r 1 provides that notlnng 
in it shall bo held to deprive any of these persons wlio has not unrcasonabl) 

(IJ EamCUundwt KistoKanunce 10 W Norendra KneLna, 101 A 20, 43 (1888), 10 
B. 194 (1808) C 383, Tarachurn Cliattcrjoo v Surcsli 

(2) Budow t Gr«at Britain, etc, Assur Chundor Mookorjeo 101 A ICO, 174 (1880) , 

anoo Society, 17 C D COS, Sanderson t 17 C 123, not so \v)iero the construction of 
Blytb Theatre Co, (1003) 2 K B 033 [Tho tho wdS was not so difficult as to have 
costs of a successful defendant sued m tho required tho assistance of tho Court Nara 
alternative may bo ordered to bo paid by tho jam Doss i Administrator General, 21 C 
unsuccessful co defendant.] As to suits for (>83 (IS94) , or where plaintiff sued to oust a 
contributioo for costs paid under a joint jicrson from possession of property, resting 
decree, see Kisto Coomar v Anund Mojee, jiis (itio upon construction of n mil I^Ia 
7W B 300(1807) Bamjewan Lol i Dal Koer 24 C 400, 412 

(3) Bhyroo Baoot t Anooroodeh Deo (1897) Where tho estate iras not before tlio 

Marsh 008 (1804) Court an ogreomeat as to costs could not be 

(4) Juggat Chuuder Koj i Roop Uiond earned out Malchui i Broughton, 11 C 

Shaw. 0 C 811 (1881) 103 (1880) 

(5) Bevis V Turner, 7 B 484 (1883) (7) See last note and iord i Chesterfield, 

(C) In tho goods of Taramoni Dasi, 25 C 21 Beav 420 [estate or fund admuusfered , 

553 (1898) [executor of will obtained pro costs of all necessary parties first charge] , 
bate, subsequent will, application by Sharp t Lush, 10 C D 408 [cost of appear 
another executor] Payabbai Tapidas v lOg in chambers in administration suit], as 
Damodardas Tapjdas, 21 B 75 (1896) to costs of administrator general, see \rair 
[fund liable for costs of obtaimng probate] Jan v Bivett Carnac, 10 B 350 (1880) 
Trustees, executors and admuuslrators (8) See last note but one ante and as to 
are entitled to costs out of estate except right of dissenting trustee to haro bill of 
in oases of vexatious conduct or where by costs taxed even after payment, see Jijibhoy 
neglect or misconduct they hare occasioned t Byramji, 18 B 189(1893) 
msUtution of suit Simpson i Bathurst, (9) Ifaqbul Fatima t Lalta Prasad, 20 A. 
6 Ch. App 193 In re ChenncU, 8 C D 533 (1893), Butnessur Sein t Jusoda, 14 
493, Lx parte WainwTight, 19 C. D 140 C 185(1686), Damodar Das n BudhKuor, 
In suits for construction of \nlls. where 10 A. 179 (1888) As to attorney and client 
reasonable doubt exists, costs usually come cosU.scc Obboy Chum Sen r Debendronatli 
out of the estate see Kristoromoner v Molliek 8C R 437(1881) 

P 
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instituted or earned on or resisted proceedings of any right to costs out of a 
particular estate or fund to A\hich he would be entitled under the Cliancerj 
practice And tins ^v•lll bo so here 

As to costs in matTimonnl causes, (i) and in guardianship proceedings (2) 
see eases cited, as also as to costa and taxation of costs of the GoNernmeut 
solicitor , (3) costs in case of excessive bail in salvage actions , (4) and cases 
o£ set o2(5) 

The Court has refused a witness Ina costs of appearing b) counsel (6) 
Power of Court as to costs — Sect 220 of the last Code pronded as 
follows “ (1) The Court shall ha\c full power to giNC and apportion costs of 
every application and suit in any manner it thinhs fit, and the fact that tie 
Court has no jurisdiction to try the case is no bar to the exercise of such power 
Provided that li the Court directs that the costs of any application or suit shall 
not follow the event, the Court shall state its reason m writing (2) E\ cry order 
relating to costa made under this Code and not forming part of a decree may be 
executed as if it were a decree for mone} ” 

The discretion to award costs was subject to other provisions and was 
thus limited m the case of certain suits institutedm the High Couit, but cognizable 
by the Presidency Small Cause Courts (7) Where A demanded a particular 
sum as duo to him from B, and the latter tcndeicd a less amount, saying that 
that w as all ho owed, it vras held in an action brought in the High Court that A 
was entitled to full costs, not being under any obligation to accept the lessor 
sum and sue for tho balance m the Small Cause Court (8) For sections of the 
Code aSecting tho discrotvou, see 0 XI r 3 and 0 XXI t 72 Tho power, 
however, given, though a full power, was subject to the coutiol of the Court 
of Appeal (9) The discretion as to the award of costs which a Court has is 
taken away by the fact that a paity to a suit is protected under the provisions 
of the Judiciol Officers Protection Act (10) 

As regards apportionment, the general rule is that if a plaintiff recover^ a 
less amount than he claimed in his plaint, Iiis costs should be apportione^l 


Leslie, 24 C aoo (1800) , 1 C W X 
dissented from in Yonosuko t OokerJ^ 
21 B 779 (1S97), Sabapati MuJalijar 
Na^ayaDS^ aiui Aludalijar, 1 "M, H C B 
(1802) rdausc 37 of Letters Patent does nd 
give tUe High Court an uncontrolled d s 
cretion as to costsj Tho section h^s o 
courso, no apphcation uhcro tho smt is 
withmthonuisdictionofthcS C C Vhrtun 
joy Dutt t Ivanieonco Dasscc, 1 Ind Jnr 
N 5 93 (18G7) 

(8) ChimderlvontHookcrjcoi Judooi>a^^ 
Khan 1 0 L R 470 (1877) 

(9) Tara Prosunno t Satish Chandra, * 
C W K flO(lS9C), Pratap Chandra i Ka’* 
Bhaiuon, i L VV N 000 (1900) 

(10) Gaiicsli Alaliadov u Naroyan Kalsl el, 
i Bora L U 109 (1002) 


(1) 1 owlet Towle, 4 C 200(1378), Probj 
V probj, 5 C 3o7 (I8i9) [dist Natal t 
Natal, 9 M 12 (1885)] , Tliomsont Thomson 

14 C 5S0 (1887) , "Mayhew t Jlayhew, 19 B 
293 (IS94) , A r B , 21 B 77 (18DG) 

(2) In ro tokaruddm Slahomed Chow 
dhry, 20 C 133 (1898) 

(3) AzimuUah Saheb i Secretary of State, 

15 aL 405 (IS02) , Jlahammcd AUra OoUali 
t Secretary of State, 17 M 1C2 (1893) 

(4) In tho matter of the ship Champion, 
17 C 84, 114 (1889) 

(5) NotestoO VIII r 0 and Brijuath Bass 
t Juggernath Has, 4 C 712 (1879) [set off 
o( costs against mort gage money] , and as to 
pro cmjition suits, see notes to Rule 130 

(0) XnrcBrown A. to , U C 219 (ISbfa) 

(7) bios 22 of AttW of 1SS2. amended 
l\-s 11 of Ut I of ISOo Ismail \riff t 
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tif'r mlir^ t4» t* r ■»? irt iinl nr I llir «!itn rUm rd (1) Co'ti tlitii 

1 > I iw t’ 0 u » jH f*f t’ p f >«<• »inK * I’ no iTo roi* .rn (o llio rf»ntnr\ , f-n tint 
>») r ro t’ o j ’n'lifl 1 1 m I \il ml «iKcfo I*- 1 in j irt flir* a ire njipor* 

ti n^l jn 11 t » {.uo f ir’i j irf\ I’lO r »*fi In t!if* jinllrr upon wlurli 

))<’ !ii« r jff <■<“ !r 1 (J) Ji j« }«»W€Vfr not c4»fTrrl In fir tin! ijiint Ic 

jfi\ mil Ij iw ml' Imp ip itmn <n tin* iinount dnrcrcl anil dmni-.'oil Tlio 
( jri 1 11 1 di j-rr h m -in I if i { IimtiiT Ini an lionr t rlmii in wlnrli ho ni imh 
& 10 ' 0 ' li }io nni 1 o ill 1110 1 full rit^in (1) \« lo ro*li of partiriihr lyiioi, fcc 

!»>■>»/, “ Ktill ) V t\o o\rnl Tl ii pnnj a wnlo ilivrrlinn but lint ili-icrc- 

tjon inu't bpoKro j‘ 1 i.nlo^il I nnrij*'ri It ii i jMiwrr to bocxerri*r<l according 
to liw 1 * 1 1 jjf 1 ircordiiig In n rjo pij nco ( I) TJir Uw ii fo llip m ird of co-»ti 
ba .1 been laid dnm In Tr».vol MU in (V>oj>or r M Intlingltnin ('i) in i 
pavipo wbjcJi bii liron filed md nb pled b\ the ^fndni High Court (0) 
An AppflliK! Court mil not inlej/oro wilh an rxcxri'o of discretion bj* the 
loircf ('ourt unlost it hii proceeded upon ft tinnifcslly in-ong grounilf?) 
t'eo j)ost 

“Follow the event.”— fhia mean.i the riAuItof the decision The 
second paragraph of the fcction indiciles that cnsii imist follow the c\cnt, 
unltst there bo gooil riu e to the conirir>* If a phinlilT lurcccds ho h 
ordmanl) entitled to hia costa (^) If i defcndiiit succccdi he ii ordminlj 
entitled to Ina costs (10) \ pIitniiiT thus einnot get costs agaiiUit a person 

against whom he has no cause of letion (11) And ^ successful ilefcnihnt cannot 
1)C undo to pay the costs of the pliintilT (12) If i pirl) substantiall) 
succcciLi and proves Ins cue <I«ftndint lie is entitled to his costs, 

although ho lias not got Hie precise form of relief which ho winled (13) Tlio 
mistakes of iho opposite pirt) ire no reason for departing from tlio general 


(1) Mujliun 3[obtin l>osi r GokutPoss 10 
M L \ iC3(Is0fl). Iclurillwi Mi'se 
MaLomtU, J7 M 2J3, 2J0 (I& U) 

(2) Torachan 1 Jfookirjco « Ja*tooiulI», 
Slarfch. 7a(I{)0l) 

(3) blico D;al fcwarco • Juloouatli 
rcwarcc, 0 M It 01 (ISt 5) Oo ll»e other 
liaijl, costs ha'o been disalloHi«l to as)irml 
ali>cllant who failed on ccrtSui jomis oscn 
tliough tbo decree waa modified in appeal 
IfccraRamt kshruf \Ii,9M Jt 103(1808) 

(4) Cndliari Lall Roy i Sundar ll»bi, 
U L.R Sup \oLF B 400, 407(1800), Sn 
Paatulurie SurappaRazu 3M ILO R 113 
(1800) 

(0)15 Cb D 501. 504 

(0) Kuppuswami Chetty v /amiiular of 
Ralaliarti, 27 IL 311 (1903) 

(7) Parsliram v Dorabji, 2 lloio. I*. B 
254, 255 (1000) 

(8) beo Ann. Pr 1905 0 05. r l.p 

(9) Ghanasliam Nilkant t Mi roba Kam 


rhsndra IS R 174 (1804) 

(lOJ Motiohur Dass t Romanauth law, 3 
C 473, 481 (1S7S) b» also a person who 
show 8 that liu lias been WTOnglyuiado a party , 
Bisbcn Day al t Ranh of Upper India, 13 A 
JJO, 293 { 1 890) , or respondent. Shoo rersbad 
t IaHjco S D X W, July. JSC3, p 1 
Isashcriinth Seta • Chundcr Monee. 9 W R 
2S3 (16(48) CuUcclor of Dacca t Katnala 
Lant,2M R 33 (1805), Collector of 24 Per 
gannahs I Milkinson 12 W R 444(1809), 
Gotermnent t Sanoola, 3 W B 23 (1805), 
Shunt Ruksb v Lallft Kund, 11 W R 48 
(1809) 

(11) Runwarco Lall v Chowdtry Drup 
Singh. 19 C 170 (1885) 

(12} Sri Dantuluri e Surappa Razu, 3 M 
H C R 113 (I860), Moshingan v Mozoci 
Sajad, 12 C 271 (1685) 

(13) Cbanaaham 2^ilkant t Moroba Bam- 
chandra, supra 
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rule of law tliat a successful party is cutitleil to his costs (1) The i\ord 
"eienl” may, houeier, be read distributnel), md ^v]lc^c tliere arc distinct 
causes of action the general costs of the cause follou tlic judgment, but the 
costs of the particular issues sliould be tavcd in favoin of the part) who lias 
succeeded on them (2) And tlio same rule is commoni) applied m ail cases 
wheio several issues aic raised, and the part) fails as to sonic and is successful 
as to others 

Tiic same general principles appi) in tlic case of appeals (3) though the 
cost of an appeal may he sever iblc from the geneial costs* of tlie suit (4) It is 
a general, but not a llm^cTSal rule, that tlic discretion of the Coui-t below as 
to costs IS not altered when thcic is no substantial alteration made m the decree 
itself (5) The respondent will not he deprived of costs on the dismissal 
of the appeal on the ground that the appellant had no previous notice 
of the preliminary objection which has prevailed (6) In his appeal from the 
Judge’s order passed in favour of the plaintiff, and disallowing his own claim 
for costs, a defendant unnecessarily made a co defendant a respondent As 
this respondent could not be injured in an) way m the appeal, it was held bj 
Sir Baines Peacock (Jlitter, J , dissenting) that although the appeal was dis 
missed, the co defendant was not entitled to costs simply because he bad been 
present watching the case (7) When an Appellate Court decrees an appeal 
and gives costs of its own Court, the costa of the first Court should be included 
in, the decree (8) A decree for “ usual costs and interest ” means all costs 
which the successful party has incuircd from the commencement of tb® 
suit until the date of the final decree with interest at (now) 6 per cent from the 
date of the decree (9) A direction m a decree that “the respondent should 
pay to the appellants the costs incurred by them in the Lower Court “ means 
the costs specified in the decree appealed against as the costs incurred by 
appellants (10) Where a decree under which costs have been recovered is set 
aside in appeal an oxpiess Older is not needed for a iclund of the costs wntli 
interest (11) 

The same principles are appbed m appeals to the Pnv) Council where 


(1) Bisheii Dayal i Bank of Upper India 

13 A 290, 295 (1890) 

(2) Mjers t Defijcs, 5 Tx D 180, EUis 
V Be Silva 0 Q B B 521 , Qoutard v 
Carr, ] 3 Q B B 598 n , Lund v Campbell, 

14 Q B B 821, Hawke t Brcar, ib,84J 

(3) See I^Iobcnilro Chandra v Ashutosh 
Ganguli, 20 C 7G2 (1893} , Parmanandas v 
Venayekrao, 7 B 19, 33 (1878), Monohur 
Bassv Romaiiauth Law, 3 C 473,481(1878), 
Ghanasham Nilkant i Moroba Ramchandra 
18 B 474 (1894) In Ramji Morarji t 
Standard Od Co , 20 B 107 (1895), it was 
held that the assignee of a decree who was 
made rcspi ndent m an appeal from il, but 
liad taken no steps actucly to support it, 
oii^ht not to bo ordutd to Jiay costs 


(4) 2(ohcn Iro Chandra i Ashutosh Gan 
gull supra 

(fi) Parmaiiandaa t % enayctrao, supra 

(G) Imtiaz Bano t Latofat un nissa 11 ' 
338 (1889) 

(7) CoUector of J4 Pergunnahs i Wilkm 
son, 12 W R 444 (18G9) 

(8) bhaikh llohooied v Ram Rant Cli0'> 
dliry, J6W R 2GC{18<1) 

(9) Broughton i Pcrhlad Sein 19 B 
152 (1873) , SCO Vladhuhlal I\Jiaa i Ro^an 
ghosc, 6 C L R 231 (1880) 

(10) Ram Chundcr Sent Burgalsath Poy* 
1 Shome, 143 

(11) Borab \lly Rhan v \hdid 

4t 229(18‘8), Batlmst /ohooroo Moon 
lO \V N cxc\u(l897) 
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the succc*J>ful appellajit ja, aa a rule, entitled to lua costa (1) ]Jut ivhcie an 
appeal waa alhrmcd upon wholly dillcicnt grounds from those relied upon by 
the Court below, the disunssal was ordered to be without coats (2) And where 
a partial alteration was made by the Appellate Court m the decree of the Court 
below, as to the rate of interest awarded, but m other icspccts the decree was 
alErmed, both parties were directed to pay their own costs of appeal (3) No 
cOats ha\o been given where the parties maintained pleas far m excess of thou 
respective legal rights , (1) or where the appellant has failed as to part of his 
appeal, (j) or where the appellant has used forged documents (6) Costs 
occasioned by the introduction of unnecessary and irrcvelant matter into the 
lecord have been disallowed (7) 

A Court may, however, direct that costs shall not follow the event, but 
if it docs, it must bo for good cause, and its reasons must be stated in writing , 
a provision enacted both to secure a proper exercise of discretion and in order 
that the Court of Appeal may be in a position to control tho order It is not 
possible to define what is good cause The rule laid down in Coopei i 
AVhittmgham (8) that “ where a plaintiff comes to enforce a legal right, and 
there has been no misconduct on his part, the Court cannot take away his 
light to costs," has been adopted m this country (9) and by the Court of 
Appeal in England But the same Court has held (10) that misconduct was not 
necessary to constitute good cause for depriving a successful plaintid of costs 
" Everything which increases the btigation and the costs, and which places 
upon tho defendant a burden which he ought not to bear m the course of that 
litigation, is perfectly ‘ good cause ’ for depriving tho plaintiff of his 
costs "(11) Tho Court may consider not merely the conduct of the party in 
tho actual litigation, but may take into consideration matters which led up to 
it (12) iVhero a defendant has by Ins um statements made under circuni 
stances imposing au obbgation on him to be truthful brought litigation on 
himself, and tendered an action against him leasonable thcie is good cause 
for depriving him of his costs (13) If the action is frivolous oi vexatious the 

(1) Kali Krishna iftgoio t Secretary vf Kaiab Pittapur v Hawaii How Buclu, 12 

State, 15 I A 18G, Ifli (1888) I A. 16 22 (18M) 

(2) Fischer V Kamala Naickcr, 8 M. 1 A (8) 15 G 1> 501 

170(1800), 8C., 3W B P C 33 (9) Kuppuswamr Chetty t iiamindar of 

(3) 31Irtuii]oy Chuckerbutty t Cochrane, Kalahasti, 27 kL 341, 342 (1003), where tho 

10 JL I A 229 (1805) * passage, which explains tho aieaning of bus 

(4) KamcDomar Ghoso i Kali Krishna conduct, wall bo found cited. 

Tagore, 13 1 V 110, 122 (1886), a c,14C (10) horsier v Farquhar, 1S93 1 Q U 

00 064 

(5) ilaharam Rajroop Kotr t Sjed Abul (11) Huxley i West London Extension 

Ifossem, 7 L A 240, 240 (1880) , a. c 6 C By Co, 14 tpp Caa. 32, ptr IfaUhury, 
201 H-C St o also judgment of Lord Watson at 

(0) Coomari Bodeshwar t Manroop Kocr, p 33 
131 t 20,21(1885), smularly a respondent (12) Pir Lord Russell, CJ, Rostock r 
guilty of fraud got no costs Bhubancswaii Ramsay Urban District Council, lOOO, 1 Q R 
Debi t Kilkomul Lahiri, 12 I A 137, 141 300, 1000, 2 Q. B OlC 

(18S5) , sc 12 C IS. (13) Per Fry, L.J, butclilfe r bnuth, 2 

(7) Bishenmun bingh t T^aud MurteSgi. limes It 881 
Bank, 12 I A 7 (1884) , ». c, II t 244, 
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plaiutiff uu} bo deprived of costs ( 1 ) If the Couit tlimls that the suit is 
a. vexations one and that no real damage h^is been sustained, it may give 
nominal damages to tlio plaintiff and award costs to the defendant, as in 
substance in such a case the defendant succeeds (2) Costs have been dis 
allowed wliere a paity acted with malice and malevolence, (3) as distinguished 
from mcro liaidness, in cxcicismg a civil ngbt,(l) and wlicre the defence ivas 
found to be false and unscrupulous (0) A party has been refused costs where 
ho ii;duccd plamtifi to sue him; (6) or did not raise the plea of jurisdiction 
ou which he succeeded until special appeal (7) It has been held that the fact 
that a defendant has, previously to a suit being filed, admitted that the 
money sued for was due was not a ground for depriving plamtifi of his 
costs (8) This would bo so if, though making an admission, a defendant 
was unwilling oi refused to pay But if not so, ah(er, for the Court may depnve 
a plaintiff of costs wlieio his suit is needlessly launched (9) See also 
cases cited ante in connection with appeals to tho Courts of this countr), or 
tho Privy Council It is not possible to formulate any precise rules As has 
been well said, “ We can get no nearer to a perfect test then the enquiry whether 
it would be more fair as between the parties that some exception should 
be made lu tho special instance to the luJe that the costs should follow 
upon success ” (10) 


Separate Costs. — Wheit the interests of the parties aie separate and 
distinct and they have different defences, separate costs should be allowed to 
each (11), as where tlic defendants are zemtndar and fatmdar, whose defences 
were not necessarily identical , (12) or where, in a suit to recover possession oi 
land, one of the defendants pleaded successfully that he had nothing to do 
with the land, and the other defendants claimed title, and also succeeded in their 


(!) ^lacgtegor v Clay, 4 Times 11 715 

(2) Futcck Parooeo v Mohendcr NatU 
Mozoomdar, 1 C 385-388 (187G) la England 
the fact that only a farthing a damages is 
given, though not ooncluaive, is pnmA Jacie 
good cause , Mooro v GUI, 4 Times Rep 738 , 
Mjers V Imancial l^cws, 5 Times Rop 42 , 
0 Connor v Star Newspaper, 08 L T 140 
SimUarly as to smallness of damage and 
TccoTciy of small sum upon a largo claim. 
Wood V Cox, 5 limes R 272, lorstcr v 
Farquhar (1893), 1 Q B 504 In Wt Bibce 
Moscehun v ilt Bibce Slunoorun, 24 W R 
09 (1870), a plamtiS who secured nominal 
damages was given his costs 

(3) Kalce Porshad v Bam Pcrsliad, 18 
W B 14(1872), ficigu tho defendant having 
bttn found entitled to do what ho did 

(4) iludduu t Aloi>ccdtcn, & D N W 
1601, p. 509, cited m OKincal>, CPC. 
notes to K 220 

(5) Rani Gopal i Bhoobun JIoliuu, Cory 
Ion, 120 (IbOl-o) 


(C) Bhuguan Doss v Syed Akbar, 1 
Jur N S 300 (1807) 

(7) Nobeen ICisheu v Shib Pershad, 7 • 
R 490 (1867) 

(8) Kuppuswami Clietty v Zaminclar o 
Kalahasti, 27 iL 341 (1903) 

(9) Parshram v Dorabji, 2 Bom L R 
250 (1900), where without contest a plaintiff 
obtained a declaratory decree, but 
ordcr^ to pay tho defendant s costs 

(10) Per Bowen, L J, m Forster i 1*^^ 
quhar (1893), 1 Q B 509 

(11) As appears to hare been tho case m 
KoucUa Koor v Behan Patuck, 12 W B 
(1809) , and sec Chooneo Lai i GoP^ 
Chuudcr.S D N W (1859), p 1, whcrotlio 
defendants represented separate interests 
and lived so far from each ethtr tliat it 
could not bo cajwctcd that they should 
cui loy tho saino pleader 

(12) Gobindnath Roy Baha<Iy( r t Luch 
uieo Kuoiuarci, 11 R JO (1809) 
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dc{cnco,ll) ot wlicro llio dcfcntlanls were chaT^td with filscly imsappro* 
priating propcit) ind some oi them wight lia\c faded m their defence and 
others succeeded (J) Uut where the mtcresls of the. defendants arc the same, 
ai IS ordinanl) the case with joint holders, (3) or scacral reprcsentatiNcs of the 
same origiiul mortgagcca , (1) or persona arc sued for damages on \ cause of 
action eommun to all , (i) in short, where the defences ate common and identical 
and not separate, or from anj cause defendants file separate defences unnccci.* 
sanl),(G) Old} one set of costs should be awarded 

Calculation of Coats — In tho High Coutts, rules exist under which 
there 15 a regular Rcak of costs and the patties’ costs arc taxed according to 
this scale IMc idcrs’ fees must also he c drulatcd acconhug to the rules go\ cm 
ing them (7) llic sc do on which <osls should ho awarded to a defendant 
depends on what the pluutiil cl inns against him , (8) and so where iii a suit 
for partition two widows who had a claim for maintenance onl} were made 
parties ilicir picadors were held entitled to percentage onl} on tho amount 
claimed b} them for maiatcnancc (0) When a suit contains several distinct 
(.laiius against separate defendants, tho amount of costs to be allowed to each 
depends on the claims against Imu (10) Where co>shartrs were made defendants 
m order to plamtifl obtaiiung a complete dccrtc tho plaintiff must, it was held 
pa} costs sufficient to coscr expenses of appearance (II) As against his own 
cheats, m tho absence of au} rule or express agreement a pleader is onl} entitled 
to reasonable remuneration for his work and labour (12) Costs m an apphca> 
tion for ro\ocatiou of probate baxe been assessed as in a miscellaneous pro 
cceding(13) The costs which a defeated plaintiff should be required to pa} 
are those necessarily incurred by tho successful part} in the defence in tho suit 
Costa cannot bo deemed uccessar} if by reasonable diligence on tho part of tho 
defendant or Jus pleader tlio expenditure of them could be avoided (14) Among 
items which ha\o been allowed ato salary of accountant (IG) expenses in 


(1) Uam Chuuder Gossam t Multy Lali 
Bagclico, 11 W U lU (18G3) 

(2) KilLaiitU Surmab v booscla Dcbia G 
W R 324 (18GG) 

(J) llrindabua Cbuiidcr t Itaui Coomar 
Chottdliry, IW U 133(1804) 

(4) bhab Makbuti Loll t bree Kiastn 
bingb, 12 JL I \ 157, 201 (18G8) 

(5) Ivasco \autb Iloy t UuUodbur Roy, 2 
W R CO (18G1) 

(0) iVaacisco do Assis v Anjos 17 W R 
188(1872), JugguLallv Rcbaicolall b D 
N IV, 1859, p 349 Rbup Sing f Zam ul 
\bdin 9 A. 205 at p 210 (ISSG) 

(7) Anurtouatb Jba v Roghoonatb 
Persbad, GW N Jlisc 35 (18G0) [urespcctne 
of any private arrangement between pleader 
and client ] 

(8) Iva&bccuatb bem i Chuuder Muuce, 

0 ^V u 288 (1808) 


(0) Raiiicbandra Parsbaram i Pbagabai, 
21 B 42 (180o) 

(10) Rajab Roodur Naram v Coomar 
Nacaui Patnaik, 13 W B 320 (1S"0) 

(11) Rainputiy Ivoocr t Ivalco Churn 
Siiigb, 14 W R 94 (1870) 

(12) Mt Amccroonissa t Chapman, 6 W 
It 108 (18GG) [pleader employed by sovcral 
defendants m same interest not entitled to 
seitarate fco from each] 

(13) Pratap Chandra bbaUa v Rub 
Bhanjan bbaba, 4 C W K 600 (1900), 
Garabioi Dist t Pratap Chandra bhaha, 
4C W N G02 (1900) 

(14) Sccta Palta v Suryudamma, 1$ hh 
128 (1894) , so It was held that plamtiS should 
not bo saddled with tho costs ol three pleaders 
if two were sufBcicnt, Sukcena Bibcc V Usud 
Ali,8 D N W, 18GI, p 33S 

(15) Jlacnair v Hogg, 2 Hydo bj (1SG4) 
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conuectioii with ditacbmcnt of dcfcudaut’a propcity A\hcn suit la dismissed (1) 
and stamp for plaint (2) 


Execution for Costs — Tin. portion of stefc 220 as relating to ciecutiou 
IS omitted bee now sect dG If the order for costs forms pait of a decree 
such decree is o\ccuted m the ordinary >vaj Where, m a partition suit, tte 
plamtifi, after decicc, tool, no steps, but the estate was partitioned at tk 
instance of one of the defendants, it was held that he must fiist obtain an 
Older for pajment, and if payment be not obtained then appl> for esecu 
tion (3) If tho order docs not form part of the decree it may be executed 
(cs if it were a decree for the payment of money But such an ordti is not a 
decree (4) A mamlatdar has the same power to levy costs decreed by tlie 
High Court as ho has reg irding coat^ deciccd m his own court (D) No separate 
suit lies for the recovery of costs awardablc under the Code, a lemcdy 
m execution being given (6) But wheic a Court is not entitled to order 
costs and costs are incurred, they inaj be made the subject of considera 
tion in a subsequent suit (7) If it can oidei costs and does not do so, no 
bcpaiatc suit aviU he (8) An objection as to costs is a matter winch shomr 
be raised in the shape of an application to amend or rc\iew tho ongma 
decree, and failing that, b) way of regular appeal against the decree, but m 
objection can bo raised in execution of it (9) A summary remedy for paymen 
of coats against his chent has been given to bohcitors, but they cannot unde, 
tho rule of Court so giving it cnioxco payment against the chent a rcpic 
bcntatives (10) 


Set off of costs — 0 XN r 6 enacts that “ The Court iMy dxrcc 
that the costs payable to one. parly hy the other shall he set ojf ayamst the s win 
is admitted or^imnd to he due /torn the former to the latter ** This 'whic 
is a ic-cnactnmnt of scot 221 of tho last Code, is one of tho*^c bcctioi 
in which the geneial equitable principle of set off is rccogmzed L^cc uot 
to 0 Vill 1 0, post A inoitgagor la entitled to set off oi dcdl 
vmouut of costs payable to him under the decree against or from the m 
debt payable by him (11) The section has been apphed hy analogy 


(1) Sewa Ram v landv, S D N W I85C, 
p 514 

(2) Madliub Cliundcr t Ram Locbuii, 14 
W R 143 (1870) It docs not, houc\er, 
appear w]iy tho plaintiff was required to pay 
this amount in 

(3) Rroio Lall ben v Mohendro Nath Sen. 


( 1874 ) \ ^ 

(7) Ib , and see Venkata Vigaja v | « 

mayva Pantulu, 22 M. 314 (189S) [S> * 

rccorer money adranced to guardian 

for costs 3 

(8) Referred ease, 3 VI H C R 4 
118071 
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«lcdactiun ol cubta from the ^mrehase iiiudl^ in |irc ciiijition buita (1) A 6Ct> 
ofl taunot be allowed for costs not actually awarded and a decree ^\blch is 
uicipablc of bong enforced cannot beset ofl against a decree >\bic}i is ab\c (J) 
Interest on costs. — Interest cannot bo allo\ud on costs ^slierctbo decree 
Itself IS silent on the point, unle*:s subnitssiuii is made by the ])artics to the 
discretion of the Court (3) The mgw once taken that sect 222 and sect 200 of 
the last Code did not alicct the special pruMsions as to alloManco of interest 
in the Ir uisfcr of Vropert} Act (I) It is been ilissented from and o\erTulcd (5) 
Appeal as to costs. — It was proposed to enact in sect 00, jmt, that 
“ ajypcal shall he on a tnaUcr of costs onhj tchcrc hj Jau> such costs arc left to 
the discTCiion of the Court, cjccpt by Icatc of the -Ippr/Zo/c Court, obtained on an 
opp/icotion accompanied by a wcwofnwrfuw* of appeal " As, hoMC\cr, objection 
was taken tlic clause has been omitted with the result that the matter is still 
regulated bj tlic pre\ious ease law Under the Code of 1859 it was held 
that a Tegular appeil would he on a mere question of costs, although as the 
lower Court had a discretion in tlic matter, anj nilcrfcrcncc with its order 
ought also to be curciscd with diserctiou Though, howcaer, an improper 
exercise of discretion might bo matter of tegular appeal, no special appeal 
would he unless the award of costs was contrar} to law(C) A similar rule 
was laid down (7) under tho Code of 1877 Under the last Code hist appeals 
lero given not mcrcl) from decrees but also from any part of the decrees, (8) 


(1) Ishrit Gopal Soran, 0 X 331 (ISSI), 
SCO notes to Itulo 130 

(2) Uuro Pcnliad t loolkiahorc, 10 U. 
h 308 (1871] [As It hero (in regard to tbc 
first pouit) a decree of (ho High <3ourt gate 
tho successful apjicllaiit costs of that C^urt 

. an d of tho low er Apix;Uato Court, but omitted 
^^*^!*ard tho costs of the lirst Court J 

'^j) UhoM Ilughbur i lihoza Baj, J A II 

.mrK 310(1871], horester i bccrtlarjr of 
^'g^c.atc,41 V 137 (1877], s c,3C IW 
.q. (4] Amoiah Baiij t larhmi Naraiu, A 
Ai75 (1890J 

(3)1 (5) Achalabala Bus t burcndrol'iatliDcy, 
jio,24 C 766 (1897) , Subbaraja t Ponnusami, 
(4 2l VL 364 (1897) , Maharajah of Bbartpur « 

„ Ram Kanno, 23 A 181, 191 (1900) P C 

i (6) Gridhan Lai Boy t Sundar JJibi, 
B L. R Sup, ^oL F li 496 (1800) [for 
carher cases, see Poucett t Wise, I W R 
) J22 (1804), Collector of Dacca t Kainala 

' Lant, 3 \V R 33, 34 (1860), Cboonc© Lai 
r V Patroo, 0 W R 19 (1866)], FutccL. 
Parooeo t Mohender Ivath Mozoomdar, 1 C 
385,387(1876), Desaji Lakhxnaji t Bha»a 
tudas Narotamdas, 8 B II C B 100(1871), 
\ C J bo tho P C refused to mlcr/cro 
ou a matter of discrttun Mt lu.cuico t 
Luchmaa Pas, 5 W R P C 59 (1837) In 


bn Pautuluri t burappa Razu, 3 M H. C. B 
113 (1800), tho Court interfered m second 
apiwalas a question of principle was inroh cd, 
as tho lo^cr Couri made a defendant pay 
costs to a pbintiff whose suit was disauA&cd 
for uaut of cause of action. In Shunt Buhsh 
t LaliaNund, llM R 4S (1804), the Court 
interfered as a j>cr8on, unnecessarily made a 
parly, had been deprn cd of Ins costs , and 
m Ram Chundcr Gossain i Mutty Lall 
Bagclicc, 11 W R 19 (1869), where tho lower 
Court disallowed separate costs to the 
defendants. As to early eases on second 
appeals. Gee Khoda Bux v Mowla Bui, 14 
W B 255, 766 (1870), Coma Churn i 
Cmsh, 25 W K J2 (1875) , Achumbit i 
KanLaja Lai, 7 W R 208 (1867), Beer 
Pershad v Poorga Pershad, W B 315 
(1804) Amir Saheb v Jamshcdji, 4 Bom 
H C R A. C J 941 (1867), Mt Bibeo 
Moscchun t Mt Bibeo Munoorun, 25 W B 
69 

(7) Balkisscn Pas v Lutchmeeput Singh, 
8 C 91, at p 04 (1881) 

(8) Therefore, that part which relates (o 
costs IS appealable if the dccrco is appealable 
Seo Vasmlcv t Bhavan, 16 B 241 (1891) , 
Balkisscn Pas I Lutchmeeput bingh, 8 C 91, 
94(1881) 
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and uecessaiily tbcitforo against the part of the decree aiiarding costs But 
such an award was theu, as before, a matter of discretion, and the Court of 
Appeal would generally only interfere where a matter of principle was 
involved, (1) whether in first appeal from a decree (2) or order,(3) or in second 
appeal (4) The Court has also held its interference justifiable in first appeal 
where, though strictly speaking no question of principle is involved, there 
has either been misapprehension as to facts oi no real exercise of discretion 
at all (D) 

The Bombay High Couit,(6) citing certain Enghsh decisions, has held 
that the principle to be deduced from them is that Appeal Courts should interfere 
with the exercise of discretion by the lower Courts as to costs when there has 
been any violation of any established principle, (7) misapprehension of facts, (8) 
or where there has been no real exercise of discretion at all (9) These principles 
will be of general apphcation in first appeals and appeals from ordeis In the 
case of second appeals it must be shown that tbe order complamed of comes 
witbin the provisions of sect 100 


(1) Sccietary of State v Mar)uui llo&scm 
Ivlian, II C 359 (1885 ) , Aourul Hossam v 
Khairunnessa, 28 C 507 (1001) , Moshingao 

V Mozari Sayad, 12 C 271 (18S5) [where 
successful defendant was ordered to pav 
plaintiff 8 costs] , Bunwari Lall v Chowdhry 
Dtup Nath Singh, 12 C 179 (1885) (where 
the plaintiff had no cause of action against 
appellant, and sought no rehef against him 
and thereforo could not receive costs] , 
Rauebordas Vithaldas v BaiRasi, ICB 676, 
G82 (1892), Kushal Sadashir v Punam 
chand Jusrupji, 22 B 16t (1897), Bishen 
Dayal v Banl^ of Upper India, 13 A 290, 
205 (1890) [where a successful party was with 
out cause deprived of his costs] , Farshram 

V Uorabji, 2 Bom L R 254, 255 (1900), 
Pratap Chandia v Ivah Bhanjan, 4 C W Jfl 
COO (1900) [costs whether alloiiablc as for 
suit or miscellaneous proceeding], m 3Lara 
Prosunno v SatisU Chandra, 4 C W N 90 
(1S90), tho question docs not appear to liaio 
been one of innciplo but of the propriety of 
tho order , sco 3%-amat i Kauiat, 8 B 369 
(18I>4) 

(2) beerctary of btato i ilarjum llosscin 
Khan, tupra 

(3) Moahin^an v Mozari Sayad, supra 
that IS apiM.aIablo orders, an aj peal lying 
from that part of tho order relating to cosU 
IJalkisscn Uas i Luchmeeput bingb, 8 C 91 


kiMOor l)o:,.ji i btirai Chailu, 2l M 121 


(1898) Ihe Court can hear an appeal as to 
costs although that portion of tho appeal not 
relating to costs has been abandoned at the 
hearing Vasudev Ramchandra t Bbavan 
Sivraj, 16 B 241 (1891) 

(4) Bunwan LaJJ v Chou-dhrv Drup Kath 

Siogh, supra » 

(5) Ranchordas Vithaldas v Bai h.asi, 10 
B 676 atp CS2 (1802), foil Kushal Sadashiv 
t Punamchand Jusrupp, 22 B 164 (1807) , 
Farshram t Porabji,2 Bom L R 254,255 
(1900) 

(6) Rauchordas Vithaldas i Bai Kasi, 16 

B CiOatp G82 (1902), foil Kushal Sadaslui 

t Puaaiuchaad Juuupp, 22 B 164 (1897) 

(7) Tho English cases are numerous, sco 
Morgan and Wurtzburga Costs, -CG Ann 
Practice, Notes, 0 65, r 1, p 003, %ol d 
p 467, Parsbram i; Dorabji, 2 Bom. L B 
25*. 25a (1900) 

(8) I» re Gilbert 28 a D 54J , Robertson 
V Robertson, 0 P D 119, parsbram i 
Dorabji, 2 Bom L R 251, 255 (1900) 

(9) As nhero costs havo bem awarded 
arbitrarily BaulatRami Durgal’rasad, 15 
\.333(1803) rhougb tho Court w ill assuiuo 
that tho Jucigo has exercised Jus discretion, 
unless satisfied that ho has nut dono eu Bew 
t Bow (1809), 2 Ch, 407, foil lu Parsliram t 
Dorabji, 2 Bom. L U .ol, 200 (1000) , 2U 
Hunt.W N (1201)1440 \ , Civilbcnui, 
ctc.bocitty o Q H 2saiigatioa Co , (IJOJ) 

2 K. B 7C0, uhero tho Judge decided oo 
^ruuiid'* not u|H.ii to him, sec Vim. Ir ii 
p 107 
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36 

Application 


The qnovtiilons of tins Code rehtimj to the execution vj 
decrees shall, so far as they aie affhcable, he 
0 or ers apply to the execution of orders 


Orders — Ibis section replaces and supersedes the first paiagraph of 
sect GiO of tho last Code, the second paragraph being incorporated m tbo neat 
section By virtue of sect 0i7 (now 111) and sect GIO of the Codo of 188J, 
It \\as held that an order obtained from a Judge m Chambers by uii attorney 
against his cUent foe payment of costs might be executed under Chapter XIX 
of tho Code of 1882, corresponding with tho present rart(l) By virtue of 
sect G19 of tho last Code, execution might have been Imd of a judgment ciituid 
up under sect 8G of the Insolvent Act (2) 

Execution — Lxccutiou is the tnforcciucut by protcii of Louit of its 
decrees and orders The Mords “execution of dccrtts it the head of tliu 
Chapter in the last Code was held to mean the cnforctiuont of tho docroiH of 
Courts b^ process of execution only, viz the dilltrent kind of (.xicution dialt 
with in the Chapter for compeUing the judgment debtor to obey tho order of 
the Court (3) I’roccss in execution must always be granted by tlio direct net 
of the Court itself And as parties cannot invoke the pronss dt noio citlitr 
by agreement or by thtir conduct so neither tan they extend the relief wliieh 
the Court has chosen to award (4) Priwd facte it is tlie right of e\try litigant 
to call on the Courts to take t>ueh action as iiuiy bo reejuiMtu to seeure tliu exei ii 
tion of a decree contaimng a direction in his faxour, and the Court of execution 
cannot impose terms which are not m the decree Ci) I’roeedurc in exeeution 


(1) In r« IVciuji iViLumdas 17 B 514 
(16J3} 

(2) /n Tt UlUguaudas llurjnaii, S B 511 
(ISSl) 

(3) breciuth Uoj i Kadluiutb MucrLerje«, 

J G. 773, 770 (lsa2) [a« tLo <}ui»tioD 

dcLi lid, an order dircxtiii^ an aicuuut t> uuw 
a diue-v. ix-e b 2, ualej. 


(1) LcLuwnu t Bijuyjbttli CliutUr 

Je-c, 13 U B 1 1 (tsTul i« tu il <.nia 
incaiaUt. ufiiiiuti n, tio bn IvrUhua lata 
t butn^a Gbanor, 1 31 JlJ(lb9l)j Kama 
tu(,r*bUe,bi Uam)a 1 bii 5 ( I- IC 170 
(ls7a) 

(5) 2Vauab 31ir b.wixuliil t 2tawab 
.Nurudiu, _J B 7J(lA>i) 
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ought not to be conducted in j. slijndiod and Hlo\Lnl} fashion, as if it T\erean 
unimportant branch of the ork they have to do in the administration of justice 
but it ought to be conducted with as much care as the procedure in 
suits because of tlie difliculties which so frequently arise The Courts are 
bound to look to the Codo for the procedure they should follow in these execution 
proceedings (!) 

“ Provisions of this Code ” — ihis Part, together rvith 0 XXI , replaces 
Chapter XIX of the Codo of 1882 The provisions relating to execution have 
been divided into two portions, vix those contained in the present Part, and 
those contained in the Rules of O XXI , which must be read with it These 
Rules refer to minor points of procedure The arrangement and numbering 
of this Part has been very materially altered, and sections appearing in it ba\e 
been taken from other portions of the old Code Puithei, the sections of the 
Code reproduced have been added to, and made the subject of important amend 
ments, which, for the most part, embody or have been suggested by picMous 
case law A considerable number of the sections or portions of the sections nre 
entirely new 

The general bchcmo of the Part is as follows — 

Firstly, the Code is declared apphcable to decrees and orders, and a defini 
tion given of the term “ Court which passed the decree ” (sects 36, 37) [transfers 
of decrees to the Collectors for execution are dealt with m sects 68-72 and the 
Third Schedule] Then follow provisions relating to the Courts by winch decries 
may bo executed, and the jurisdiction of such Courts (sects 38-46), thirdly, 
the questions to bo determined by those Courts (sect 47, formerly 244) , fourthly, 
the hmit of time for execution (sect 48) , fifthly and sixthly, transferees, legs 
representatives, and procedure m execution respectively (sects 49-54) , seventhly, 
the mode of execution, whether by arrest, attachment, or sale (sects 55-7-) » 
eighthly, payment and distiibution of assets (sect 75) , and lastly, the resistance 
to execution (sect 7 1) Other provisions concermng theao matters arc contained 
lu the 103 rales el O XXI 

i'he mam alteiations to be noted in the sections are as follows the mtio 
duction of precepts (sect 16), and of sects 53, 61, and amendments of sect 
(now sect 47), and of the sections corresponding with sects 51, 55 (1) (2) ^2, 
64, 73 As regards sects 68 cl seg , dealing avith execution by Collectors, the 
provisions, as they deal with a special matter, and aic not of general application, 
have been placed in the Third Schedule 

The alterations m the rules are cited under 0 XXI 

The chief omissions iii the sections arc of clauses (a) and (b) of the former 
beet 244 (see notes to sect 17) and of sect 288 of the last Code, which 
it was considered might bo omitted, having regard to the provisions 
of Act XVIII of 1850 Sect 257 a of the last Codo has also been omitted 
It was first enacted by Act XII of 1879, with a anew to protect the intercuts 
of judgment debtors aguiist undue pressure hj decree holders The Select 
Committee stated that tho section had given rise to conflicting decisions and 
as interpreted bv the mijonty of tho High Courts, was found m practice to 
bo of httlo service to judgment debtors Moreover, sect 10 of the Indian 


(l) 


Ihikur UrsliaJ » 'shul.U taUr uUiJi. -3 I V llutn* Io,lO(lbJI) 
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Contract Act, la amended, ^\a3 conaideicd to afford adequate protection where 
it IS required As, howc\er, the section remams m force until the commg 
into operation of the present Code, and soino cases decided under it ha\c a 
relation to sect 258 (now 0 XXt t 2), the following notes on the section 
arc gi\ cu 

Object of section 257A of last Code, now omitted — The Legislature 
considered that the power of executing a decree placed the holder of it m a 
position to exercise undue pressure o\cr the judgment debtor and enabled him 
to obtain terms too fa\ ourahlc to LimscU from the latter, whose interests needed 
protection at the hands of the Court which passed the decree (1) The object 
is to avoid inconvcmenco and delay m executing the decree and its being held 
in terroieni over the debtor, and to afford protection against unfair arrangements, 
which protection is insured by the necessity for sanction (2) 

“ Thu Coiart ” — ^It was held •undet the last Code that the Court to which 
a decree had been transferred for execution could not pass an order under this 
section and that sanction could be given only by the Court winch passed the 
decree (3) 

“Shall be void” — Under the last Code an agreement of the natuie 
stated was declared to bo loid, and a question arose whether it was \oid tn toto 
and for all purposes or for the purposes of execution proceedings only, and was 
enforceable by a fresh suit (4) It is not easy to reconcile all the decisions on 
the point There is no absolute prohibition against such an agreement The 
section, however, forbids the enforcement of an agreement entered into in 
contravention of the section, while a decree is subsisting and enforceable If 
that be so then the decree must be enforced by execution and not by separate 
suit, and in such execution an unsanctioncd agreement will not be recognized 
If however an agreement is such that it adjusts and puts an end to the decree 
which thus ceases to be enforceable no question oi or m execution 
arises, and the substituted agreement uiaj be made the subject of a fresh 
amt (5) 

"Every agteement" — ^TUe agreement refetied to to gue time is an 
agreement to paj the judgment debt with a stipulation that it shall not be 

(J) Iletra Ixcina t Pcstonji 22 B C93 (4) balji Singh t Gaj’a Singh 25 A. 317, 

697, CgS (1S9S) Se<? os to tins and «!ct 32Q (1903) and ca&c there cited \rnUta 
25S, now O XXr r 2 G C Whitworth a Subramania A> yar t Koran Kannan Ahmed, 
“Decrees m Bar of Contracts 26 IL 19 2b (1902) Copalsahu i Bnj 

(2) Bank of Bengal v Vyabhoy Gangju Kishore PershaJ 32 C 91" (UOl) 

16 B 613. 625 (1891) where it was also held (5) Sec cases cited in last note In Gound 
that an unaanctioned agreement coull !»•* Krishna » Sakharam 2S B 333(1904) these 
enforced where it formed part of tlio eon cases aert- not refemd to In \enkata 
bidrratiOQ of a bond and had been enjoyed Subramaui* tjjan Koran Kannan Abmed, 
by tho oblige© GoMnd t Sakharam -8 B 26 U 19 (P'02) at p .6 it waa i*ointctl out 
3S3, 391 (1904) , \ enkata Subramama \y>ar that m llukum CbanJ \swal r Taharumusta 
c Koran Kannan Ahmed 20 5L 19 24 -6 Dibi 16 C 501 (lSa9) thrre waa no agn< 
(1002) ment by the judgment-creditor to sumndrr 

(3) Gandharaj Smgh t Shcodarstan lusne.bti under the decree, and that Umg w 

•'ingh 12 A 5"1 (li>90) Paramananda Das ibo caw was, uj-on th« prmapli* abore 
t Mahabur IXs«ji 20 iL 37© (IbOo) aUted, uroai,!/ deci-led- 
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payable at tlic time when under the decree it became payable An agreement 
to give time for the satisfaction of a judgment implies ex vi termini that there 
has been no actual satisfaction but merely a stipulation for future satisfaction 
Therefore an agiecmcnt under which there is an actual and present satisfac 
tion of the judgment replacing it and putting an end to the decree is not within 
the section In other words, the agreement to which the section relates 
is one winch suspends and does not destroy the rights of execution 
consequent on the decree (1) The last clause presupposes the existence of 
a judgment debt, for the sum paid cannot be appbed in satisfaction unless 
there is a subsisting judgment to which it can bo applied "Where the 
judgment debt is extinguished in whole or in part by the substitution for it 
of a contract, such a contract cannot be regarded as an agreement to gi\c time 
for the satisfaction of a judgment debt, since the latter, to the extent to which 
it has been extinguished, is no longer m existence The agreement in such a 
case 13 only an adjustment of the decree under 0 XXI r 2 , which, if not certified, 
will not prevent cxecu ' ’ ’ 

as regards another, (3) 
tions are not part and y 

one from the othci (4) The section did not apply to agreements by persons 
who aio not parties to the suit m winch the original decree was made (o) 
Persons who have nothing to do with a decree cannot fall within the mischief 
struck at by the section But the same consideration cannot applj 
where a person la substantially bound by the decree though not pro 
forma a paity to it (G) It was held that an agieement was none the less void 
because one of the parties to it, who was the legal representative of one of the 
judgment debtors, had not been one of the paities to the smt in whicli the decree 
was obtained (7) 

Enforceable — It was held under the last Code that the section must be 
deemed to relate to judgment debts winch arc still enforceable (8) 

(1) Tul aram v Anantliliat, 25 B 262 (3) Bhagchand i Badha Kisau, 28 B C- 

(1000), a c, 2 Horn L R 1012, in iriitcJi (1903), s c, 5 Som L R 072 

the previous decisions arc renewed Venkata Raicliand i Naran, 28 B 310 (1004) 

Subraraama \yyaTv Koran Kaunan Ahmed, (4) Govind v Sakliaram, 28 B 383, 380 

20 M 19 (1902), wlicrc, howo^er, the opera (1904), Davlatsmgv Fandu,9B 170(1884), 
tion of the decree was only suspended, not \ishnu Vibhwanath i Hur Patil, 12 B 499 
extinguished, Gopnl Saliu t Bnj 1Ci»horo (1888), Chatru v Kondaji Vithal, 38 B 219 
PcrsUad,32 C 917(1905) , [ref toIIurKissen (1913) 

Das Scrowji i Nibaran Chandcr Banerjee, (5) Ramp Pandu v Mabomed Balli, 13 
0 C \\ N 27 (1901), as a case in which tho B 071 (1889) , YcUa Chctti v Munisami 

judgment debt was oxtmgiuslicd J lalji Reddi, G M 101 (1882), Hur Kissen Da«3 

SiDgb i Gaja Smgb, 25 A 317, 325 Serowjeo v Ivibaran Chandra Banerjeo, 0 
(1903), diss from Dhauram Bagho t Ganpat OWN 27, 30 (1901) 

Sadaslur, 27B 90(1002), s c,4Boni L B (0) GoAiiid Ivrisbna i SaUiaram, 28 B 
872, winch practically rc/used to foUowr tho 383, 391 (1901) 

case first mentioned (7) VcnUla Subramania Ayynr t Koran 

(2) I,alji Singh t Ga>abmgb, 2oA 317 Kanmn Ahmc 1, 20 M 19 (1902) 

Atp 32S SeoBamDojalBanncrjcot Bam (8) Slirij atrao t CoMnil Varavan, 1 1 B 
Hin V d, .0 C 312 (JS92) (*S8J) 
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“Sanction’— hero no formal aanction Ind hccu recorded it nan held 
that under tho circumstincea auHicicnt had hcen done to satiafj the require 
menta of tho section (1) Aa regarda time for sanction see below (2) and as to 
tho effect of want of sanction see aife The new aoTrement wl on sanctioned 
became part of the decree and could be executed as the decree in tlic ease (3) 
Tho parties could not resile from the agreement so sanctioned and if there was 
irregulant) in tho sanction not amounting to want of jurisdiction the com 
promise must take effect until the order saiictiomng it is set aside (1) An 
order passed under this section being one relating to the execution of the decree 
was appealable (5) 

“ Decree Order Por tho meaning of these terms, see note to sect 
2 ante 

What decree may be executed. — The rule ma} shortl) bo stated to 
be — tho decree of tho Court of first instance until appeal and after that tho 
decree of tho Court of last instance Wicther tho deejeo of the appellate Couit 
IS for rcacrsing or for affirming tho decree against which the appeal is preferred 
It 13, m either ease, tho final decree m tho cause an 1 as such the only decree 
which IS capable of being enforced by execution after it is once pronounced 
If tho decree of the lower Court is reaersed it is absolutcl) dead and gone , 
if it IS affirmed or modified it is equally so though m a different wa) namclj 
by being merged m tho decree of tli© superior Court winch takes its place for 
all intents and purposes (0) IfitiaaltcrcdbythcCourtof Qrstinstancc execution 
cannot issue (7) But wlicrc tho appellate decree is not complete in itself reference 


(1) Krishiu t ^aaudoT, 21 I3 SOS (1&9C) 
and 6 C 0 Likshmanna t Suki^a Dai 7 ^L 
400 (ISSil 

(2) Isam Kolo v Cluma Bhoslc 13 D 04 
(ISSS) 

(3) Sita Ram t Dasrath Das 0 \ 492 
(1883) bhatn Ivaran v Fian 0 t 590 
(1833) Champat Rai V Pitambar Das 0 \ 
16 (1883) itakund Ram t Makund Ram 
0 A. 228 (1884) Muliammad Sulaiman v 
JhukkiLal 11 A 228 232 (1888) Tl akoor 
Dj-al Singh v Sarju Fershad XIiss r 20 C 
22 (1892) but SCO Ramlakhan Rai v 
Bakhtaur Rai 0 A 023 (1884) Pnor to 
the enactment of this section the onl/ dccico 
'which could bo executed was the original 
Ram Bunjun t Jowhurujumab 23 W B 
129 (1874) Madhub Chundcr v Madhub 
Lai 15 W E 542 (1871) and sco also 
Amccrumssa Khatoon v Xlccr Mahomed 2 
0 L. R 143 (1878) Dchi Rai » Gokul 
Prasad 3 A 685 (1881) Kh doo v Kalco 
Sahoo 12 W R 71 (1869) Dinonath Sen 
V Gooroo Churn Pal 21 W R 310 (1874) 
Pllai i PiUai 21 A 219 (187 j) Bishto 


Chunter I \\ oeraanalli Roy 15 R 459 
(1871) 

(1) Muliammal Sula man t Jhukki Lai 
n t 2'8(1888) 

(5) Rangji V Dhaiji 11 B 5" (1886) 

(6) Mul amuiad Sulaiman Khan > Sluham 
mad kar Khan 11 A "07 (1888) P B Ram 
Cl aran Bjsak v Lakhi Kant Banner] 7 B 
L R "04 (P B) at ip "09 714 (1871) 
Nourang Rai t Latif Cl ou II uri 13 A 394 
(1891) SI ol rat Sing] t Br clgman 4A 3 T 
(188..) Xlana Vikraman w Unneappan 15 
M I 0 171 (1891) So though an order of 
tho P C may conllrt i a decree of tho Court 
below that order is tho paramount dccis on 
which must bo executed Luchman Persad v 
Kishun Persad SC 218 (1882) A dilTercnt 
▼lew from those above expressed w as taken m 
Mir Ajimudd n v Slathura Das 11 B H C 
R at p 215 (1874) As regards appellate 
decrees which coincided with tho or giiial 
decree sco notes to 0 XX, r C and sect 149 

(7) Muhammad Sulaiman Khan V Fatima, 
11 V. 314 (1880) 
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maj be made to tlie prior decree (1) The decree howevei is executed 

IS the appellate decree Wiicre a decree was compromised bj agreement made 
by the parties and communicated to the Court ^\hlch pas'cd the decree, held 
that the clfect of the decree was extinguished by t)ie agreement uhich could 
only bo enforced by a fresh suit and not by an apphcation for execution of 
the former decree (2) Wiicn a decree contains a direction for payment and 
creates a charge and default is made, the decree cannot be at once executed 
the proper course for its enforcement is not to apply for execution, but to applr 
for either an order foi an account and sale or to institute a suit foi enforcing 
the charge (3) 

Prom which Court execution may be had — Sec the notes to sects 
37, 38, G8-72, and Third Schedule The general jurisdiction of such Courts 
13 dealt with post Sects 43, 44, 45 deal with execution of decrees passed b} 
British Courts either in places to which this Part does not extend such as those 
scheduled districts to which the Code or this portion of it has not been extended 
execution of decrees passed by Courts of Native States, and issue of piecepts- 
to certain British Courts in foreign territory The Courts, therefore, bj which 
execution may be given are Courts in British India executing either their own 
decrees or the decrees of other Courts in British India or Courts m British India 
executing the decrees of British Courts m foieign territory ( ect 43) or Nati'c 
Courts of such territory (sect 44) There remains the question of execution 
of decrees of British Indian Courts out of British Indian tcmtoiy As regards 
this, the general principle is that Courts of British India have no authonh 
to send their decrees for execution to Courts not in British India (4) An exception 
to this rule exists (sect 45) in the case of British Courts in foreign territory, pw 
vidcd that such execution is authorized under the notification of the Governor 
general (5) 

Jurisdiction of Court executing decree — The following section was 
proposed as regards this matter — 

'*( 1 ) Save for the purpose of raieahhj distiibuting assets 
realized by sale or otherwise m execution of a decree by a Coud 
of competent jurisdiction, no Comt shall execute a decree uhch, by 
reason of the laluc or the natme of the suit at the time of its 
institution, it uould hate been incompetent to pass 

(2) The Coiat which passed a decree foi the enfoicement oj 


(1) Gobardlian Das r GopalRam 7 A 3C6 
(1882), Hiraayat Husain V JaiDevi,5A 580 
(1883), Bihari I-al t KJiub CLand OA 48 
(1883) , Ram Saran v Persidliar Rai, 10 A 
51, 54 (1887) Sco further as to decree of 
simple affirmance incorporating mandatory 
part of (riginal decree, Koor Vli v Kom 
Afcah, 13 C 13 (1880) See notes to O XX. 
r C and sect 119 

(2) Ilori BaghunatJi t Ivn^lmap \nant 
Jodii, 19 B no (1801) 


(3) Chundra Mom i ^lulty Lall 
SOWN 33(1897) jedgu as to first of tte 
tno altornatires Seo Aubboycssurco Dabc® 
t Gouri Sunkur Panday, 22 C 859 (ISDa) 
AHitangini Dassco t Clioonoymonoy Dasscc, 
22 C 903(1S9,>) 

(4) Kastur Chand Gujar i Parshs JJal or 
12 B 230(1887) 

(fi) Itatan Mahanti t Khaloo Salioo 29 C. 
400 (1902) 
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a mortfjage Oi chaige against tmmoieahle ‘pio'perly included therein 
0 } subject theielo, shall hate power to order the sale oj any such 
winwieablc propeity, wliereier the same may he situate 

(3) Where, aftei the passing of a decree in a suitfoi the enforce 
ment of a mortgage or charge, the uftole of the immoveable property 
included therein or subject therdo falls, by transfer of jurisdiction, 
Within the local limits of the jurisdiction of another Court, the decree 
may be executed either by the Court which passed the decree, o; by 
the Court within the local limits of whose jurisdiction the immoveable 
property falls by such tiansfer 

(4) Sate as provided by this section and section 158 [dealing 
with attachment of salary] no Court shall have power to execute 
a decree m which the subject matter of the suit or application for 
execution ?s property situate entirely outside the local limits of its 
jurisdiction 

(5) Where immoieable property attached in execution of a 
decree for the payment of money forms one estate comprised within 
the local limits of the jurisdiction of two or more Courts, any one 
of such Courts may older the sale of the entire estate upon such 
conditions as it may consider reasonable and nece'^sary for the 
prevention of conflict of orders 

Explanation — For the purposes of tins section, a Court, 
which would haie been competent to pass the decree, shall not be 
deemed to be incompetent to execute it merely because, by reason of 
the amount of rent or mesne profits ascertained for a period subsc 
quent to the institution of the suit, the pecuniary limits of the 
jUTisdiclwn of such Court arc exceeded * 

ihis section would have cleared up scvenl points which ha\e been the 
suiucct o{ ludicial dccihion TUc Court executing the decree referred to la 
as appears from sect 38 cither the Court which passed tlie decree i r tlic Court 
to whicb it IS sent for execution tlause(0) with sonic modifications 
has been embodied III 0 WI r 3 The other clauses hase not 1 een enaefi 1 
as ho\\e\ cr they ha\t nferonce I » prcceihtip e*u,e law tin \ are In n re| r • lured 
and commented upon 

Clauso (1)-— llicri lias been a conflict of itcision on tin ijinsti n 
whether tlio Court executing a transftnid deerto was n stneted t<> tl i pecunur% 
limits of its jurisdiction (1) Vn apphcatioii for tl« exicuti ii of a detre** 
howcacr is m ajiphcation in tie suit in which tit dime was obtaiiud an 1 
jucstions arising in tl e cioeuti »n « f decuts are fn ju ntl\ as imjxirlaut as tl e 

tlj S,^ ij He wiir t Wwl Kti»t tKs \ •aiJ m r 

Lhund r • tuLliil tbuul t lo XcqLaIa 7 it 3^’ 

Cs 4o7 (IsM) Diwj.* n traa M juiaJ*/ i iJUi i 1 

tl t ups 111 I 40.1 40 ' (ISn ) c! it K.la r \ I ^ M 

''Ui\ V I vl-An r vli, Uu U li. 343 34“tlN It 
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questions in issue in tlio suit The proposed clause adopted the pimciplc of 
those decisions which held that a Court liad no jurisdiction to execute a 
decree sent to it when the decree had been passed in a suit, the value or subject 
matter of which was in excess oi the pecuniary limits of its ordinary jurisdiction 
and that the pow er to send a decree to “ another Court ” meant another Court 
having juiisdiction, and competent to execute that decree, having regard to 
the amount or value of the subject matter of its ordinary jurisdiction The 
words “ at the time of its instilulion ” were introduced to declare beyond doubt 
that a Court having jurisdiction to grant a decree has also authority to execute 
it, even though the pecumary limits of its jurisdiction may be subsequently 
exceeded by the operation of incidental causes, such as a rise in the value of 
property or the gradual accumulation of interest (!) With this Clause should 
bo read the Explanation, which was intended to give effect to the undermentioned 
decision (2) This Explanation was confined to cases of rent or mesne profits 
but, as stated, the principle is one of general apphcation, and baa been applied 
in cases of interest also 


Clauses (2) and (3)— These both refer to suits on mortgages and 
charges, and form an exception to the geneial principle enacted in the fourth 
Clause of the proposed section They embody the result of the decisions 
noted (3) m which it was held that it would bo impossible to apply the 
provisions of the Transfer of Property Act relating to sales in accordance with 
the decree passed m a suit on a mortgage if it were necessary to apply 
to different Courts to obtain realization of the moitgaged debt by sale of the 
piopoitios hypothecated It was, however, pointed out that the Court passing 
the decree is not alone competent, for in some cases it might bo more con 
voment that sales of various lots mortgaged should be held m the Districts 
in which they are situate (4) Moreover, a sale under a mortgage decree is 
not in. its pioper sense a sale m execution, being a sale directed by the decieo 
itself (5) 

Clause (4) — If at the time a suit is brought a Court has no teiutoiial 
jurisdiction ovci tho subject matter, then it has no jurisdiction to execute 
such decree Sect 16 indicates that the object of the Code is to limit the tern 
tonal jurisdiction of the Courts m regard to the property they are entitled 
deal with, and as execution is only a continuation of tho suit a Court in tlio 
later stages of a suit has no gi eater powers than it possessed at its institution 
Moieover (and this applies to all cases whether the decree is that of tho Court 


(1) Shamrav Pandojl v Niloji lUjnaji, 10 
B 200 (1885) 

(2) IVaraeswar MaMon v Dilu Jlalvton, 
21 C 550 (1801) 

(3) Masejk I Steel, U C GOl (1587) [in 
\\luch tho earlier decision, Sliuroop Chundcr 
I Amccrumicssa Ivliatoon, 8 C 703{18S2), is 
rtftrrcd toj , Kartuk Xath Pundojr v 
lilukhlan I>ill, 15 C CG7 (1SS8) [transfer 
of jiirib lictioiij. Goj 1 Mohan Roy t Doy baki 
Nunhin, me 13(1811), fmcoiiri Dcbya t 


Sliib Chandra Pal, 21 C C39 (1891). 
JegernatU Sahat t Dip Ram Ivocr, 22 C S71. 
875(1825), Jaharv KamuuDcbi 28 C 238 
(1900), SOWN 150 [it being held that 
tho provisions of s OIJ (now 108) 
permissive] 

(I) Jagernath Sahai t Dip Rani Kocr, 
guira 

(5) Sco Masoyk i Steel, ](. C Crtl at 1 1 
COI, CCS(1'S7) 
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SlO 1(1 

o’cccuting It or not), territorial jurisdiction is i couilitiou precedent to i Coiiit 
c'cccutmg a decree (1) 

Clause (5) — This is a proMsion inserted forcon\ cnicnco it being ob\ lously 
undesirable lu inanj eases, and m others not practicable, that an entire estate 
should bo sold otlienviso than as a whole (2) An estate forming one revenue- 
pa} mg unit but extending over more than one District, ma} bo regarded as 
situate m the District where the whole revenue is paid or where the Court lioldmg 
the sale has jurisdiction This clause therefore forms another exception to the 
general principle upon which the fourth clause is based, in so far as authonty 
IS given to sell bo}Oud local limits m execution of a simple money decree (3) 
which authorit} may bo exercised upon reasonable conditions by any Court 
of competent pccunnrj jurisdiction within which any portion of the estate is 
situated \\ ith some v erbal alterations and the omission of the w ords “ attached 
in execution of a decree for the payment of money ” this clause has been retained 
and appears as 0 X\I r 3 

Who may apply for execution — A decree bolder or bis representative 
a joint decice holder or hia representative (0 XXI r 10) md the transferee 
of either of such decree holders whore the transfer is by an assignment m writing 
’ ’ ' position of on 

The applica 

o e 1 1)(0) Under 

0 I r 12 each of several plaintiffs or defendants may authorize ony other to 
appear and act for him (0) In the ease of execution by a representative of a 
deceased decree holder, see sect 4 of the Succession Certificate Act (VII of 
1889) (7) 

Against whom execution may be had —The judgment debtor his 
legal representative (sects DO, 52) and sureties for the performance of the decree 
or the other matters referred to la sect 145 post 

Questions to be determined m execution — See notes to sect 47 post 

Nature of execution — Sec notes to sects 51 ct sc? , po5t and 0 XXf 


(1) Prem Chand Dey v Mokhoda Debt, 
17 C C99, 'OS (1890) and eeo Obhoy Chum 
Coondoot- Golam \li 7C 410(1881) 9C 
L R 301, Dakluna Churn Chattopadbja t 
Bilash Chundcr Roy, 18 C 520 (1891) and 
so tlio High Court must execute its decrees 
through tlo intcncntioii of tho Mofueil 
Courts lH)dc 130 (1802) 

(2) Seo Gunga Narain Gupta t Annanda 
SIojcc 12C L R 404(1883) where shares in 
a single entire estate wire sold and Unnocool 
Chundcr Chowdhry i Hurry Nath Koondoo 
2 C L R. 334 (18"") [sale of portion of taluL 
outsido jurisdiction lo d) Ram Lall Moitra 
t Baiaa Sundan Dchift 12C (ISso) dist last 


forms one estate See Vlasoyk i Steel 14 C 
COI at pp 608 009 \»l ero tho distinction «a 
pointed out between mortgage (t ante, 
clauses (2) and (3)) and money decrees 

(4) Daksbma Mohun Boy i Sm Basumati 
Debi 4 C W N 4-4 (1900) lanata v 
Diganibar 15 B 307 (18J0) 

(5) As to ajplications unhr a defective 
power seo Mitra s Lm tation Vet 4tli c 1 
1159 

(6) bee Vmbarain Himatsingb 2 B H 
C B 103(1605) 

(7) Some cases on this ]>omt will Lo found 
coUecte I in 0 Jvincaly s C. P C notes to t 
230 an 1 more m Jlitra s I imitation, 4th e<i< 
1155, lloJ 


(3) Thatisonb when the projicrt} attached 
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J ] 37 Tlie e\piessioii “ Court which passed a decree/ or 

Deflnition oi Court words to that effect, shall, m relation to the 
which passed a decree, execution of decrees, unless there is anything 
lepugnant m the suhjeci or context, be deemed to include, — 

(a) wheie the decree to be executed has been passed in 

the exercise of appellate jurisdiction, the Court of first 
instance, and 

(b) where the Court offiist instance has ceased to exist or to 

have jurisdiction to execute it, the Court which, if 
the suit wherein the decree was passed was instituted 
at tlie time of making the application for the execu 
tion of the decree, would have jurisdiction to tiy 
such smt, 

“Include” — ‘This section corresponds witli the second paragraph of 
sect 649 of the last Code as amended by Act XII of 1879, which explained 
the mcanmg of the expression the “ Court which passed the decree This 
does not exclude the Court which originally passed the decree as being a Court 
111 which an appUcatiou for execution should be made, but merely includes 
another Court (1) In clause (a) the expression “Court of first vxstance h^s 
been substituted for “ Court which passed the decree from which the appeaHas 
preferred , “ the reason being that as a matter of practice, the Coiirt of inter 
mediate appeal never executes a decree passed on second appeal The meaning 
of tbo words “ ceased to exist or to have jurisdiction to execute it ” are explained 
in the under mentioned cases (2) The terms of clause (6) are general and draw 
no distinction as to the nature of the cause which puts an end to the ) urisdiction (o) 
It was held under the last Code that the Court to which a decree was 
transferred for execution, if it had ceased to have territorial jurisdiction 
might either of its own motion or when applied to under sect 223 o 
that Code, transfer it for execution to the Court which had territorja 
jurisdiction , (4) and tint a comparison of that section ivith the las 
jiaragraph of section 649, corresponding with this section, indicated that tern 
tonal jurisdiction is a condition precedent to a Court executing a decree!^/ 
llus is so now 


(1) Latcliman Puadcli v Maddan Mohiin 
OC 513(1880) KartickNathv TiluLbilan 
LalJ, 15 C 007, 669 (I8S3) Sbcik Jafar v 
Kam'ilini Debi 5 C W N 150, 152 (1900), 
B c 28 C 238 , but see Zammdsr of Vallur 
D iidjnara^’uda, 19 M 445 (1890) 

(2) Latchman Pundeb v Aladdan Mobun, 
0 C 513 (ISSO) , m particular, eco judgment 
of Field, J , Hurro Proshad v Bbupendro 
^a^aln OC 201 (1880), Visbnu v Ivnsbna 
llao, 11 B 153 (1837) In Kalo Poilo v 
DinoNath 25C 'W'Umi) it was bold thit 


tbo Court had not ceased to exist or to bO'' ® 
jiinsdiction referred to m Sbeikli Jafir • 
Kumahni 5 C W N 160 Pindurang'V * 
Vythilinga 30 M 537 (1907) s c, H 
M r J 417 

(3) Gauskba j Abdul KoplJia 17 B 
(1892) 

(4) Gircndro Clmndcr v Jarawa Kuinari, 
20C 10^(1891) 

(5) Pfem Chan 1 1 Ifokhoili Debt, 17 C at 
p. 703(1800) 
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Couia'5 uv NMUcii Dlcuixu ma\ ijk ExhctrLU. 

38. A decree may be executed either by the Court which 
Court by MJuch dccrco l^ashcd It, or by the Court to which it is scut 
may be cxuucd. for execution. 

Courts of Execution.— Under bcct JJl uf (lie l^^kt C'udc nbo a dccico 
might lia\o been executed either by tho Cuuii nhich pi&^d it or by the Court 
to ^hicli It wa3 traiufcncd for cxccutiou under tho circuinatancis mentioned 
m that bcction by the former Court. According to this procedurr, the Court 
which paxacd the dccrco was after transfer Mitually dcpn\cd of control until 
the decree was returned, and to .all intents and purposes execution was c\erj* 
where III suspense except m tho particubr Court which happcnctl to ha\o the 
decree on its file The Court to which the dicrco was Iransftncd had aci/iii 
of the execution proceedings, and earned them on until oS bar as possible 
execution was obtained Tho decree might tlicti ha%c been transferred to 
another Court, and tho process repeated until full execution was had Thougli 
the Icgahty of concurrent execution has been recognized, (1) both under the 
Codes of IWJ and 1877, as well ns that of IbSi, m practice it was not generally 
earned out The Court to which tho decree was tranafened could not, after 
executing It as far as it could, transfer it dircctl) to a third Court It had to 
send It back to the Court which passed the decree, which might then transfer 
It to a third Court, a procedure which was cumbersome and caused dclaj (2) 
It was at first considered in Committee that the results of the transfer system, 
which seriously affected the chances of realization and added greatly to the 
expenses cicntually to bo borne by the judgment debtor, were not justified by 
any compensating advantage Excess in realization which the former sjstcm 
was pninanly introduced to prc\cnt, could, they considered, be quite aa 
cffcctrtcly obviated by reserving tho power of ordering attachment or sale to 
the Court which passed the decree and uiiich would not issuo a precept foi 
either of these purposes unless, looking to the amount of assets obtained from 
all sources, it considered such action to bo necessary Special hmitations were 
later placed on this power It was proposed that tho Court which passed a 
decree should be rcsjionsiblc throughout for seeing it enforced and the Court 
to which the precept was issued should have jurisdiction only to cntcitain 
objections not affecting the legality or propriety of the precept or the right 
to execute the decree It was thus proposed to effect an important simplifica- 
tion of procedure by substituting execution bj precept for the former pro 
cedure by transfer of the decree This would have involved two results, viz , 
firstly, concurrent execution as opposed to the foinier practice under which 
there was only one Coui-t at one time cart) mg out the execution of a decree , 
and, secondly, execution, by one Comt (that to which the precept is given) 
undei tho dirertiou of anothei Comt (oi that which passed tho decree) as 

(1) baroda I'rosad i Luchniteput bin?, 14 C I. J 315 (1005] 

M I A 529,038,530(1872), 17 W B 289, (2) See Dhunput Singh v Wooma Sunkcrcc, 

Knsto Kjshoro Dutt V RooplallDass 8C (>87 21 W R 337 (1874) , Shib Naram Sbaha v 
(1882), Baijaath Goenka v IIoHonay, 1 Bepm Bchary Bustos, 3 C 572 (1878] 
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opposed to tlie foimcr piactice undci which the Couit lu ivhicb the execution 
proceedings were pending had coutiol o£ them The Court passing the decree 
might thus have executed the deerto itself, and might at the same time have 
issued precepts to another Court or to two or more Comts directing simul 
taueous execution of the dccice The conduct of the execution would ha\e 
lemained in the hands of the Court passing the decree, which might from tune 
to time give such directions as it thought fit regarding the execution 
to the Court to which the precept is issued, whose powers were stated and 
limited The adoption of the precept system would of necessity have abohshed 
the elaborate conditions of transfer embodied in sect 223 of the last Code 
The Select Committee, which, however, considered the Draft Bill imnic 
diately prior to its introduction, considered that the difficulties in the existing 
system arose not so much from the machmery of execution itself as from the 
defective manner in which it was worked Tiiey therefore stated that they 
were unable to accept the proposal of the Committee of 1902 m relation to 
the execution of decrees by precept They weie, however, so far m accord 
with the view expressed by that Committee as to have been able to insert 
sect 16, ^ost, enabling tho Court which passed the decree to issue a precept 
to au) other Court to attach property of the judgment debtor pending execu* 
tion m tho ordmaiy course Beyond this the} stated they felt they could not 
safely go With this exception, therefore, the general sjstem of execution 
VIZ , by the Court piassing tho decree or by transfer has been mamtamed 

The section piovides that a decree may be executed by the Court which 
passed it, and it was held that where a Court passed a decree for sale 
perty, and tho place where such property was situate was traiisfened t 
the jurisdiction of another Court, the former Court might still execute the 
decree (1) It has been held that the provisions of this section read with those 
of the next section plainly indicate that as a general rule (to which there are 
sundry exceptions) no Court can execute a decree in which the subject matter 
of the smt or of the application for execution is property entirely outsido its loca 
jurisdiction (2) 


39 (1) The Court which passed a deciee may, oR 

- r tA apphcation o£ the decree-holder, send it mi 
execution to another Court, — 

(a) if the person against whom the decree is passed actually 
and voluntarily resides or carries on business, oi 
personally worlds for gam, within the local limits oi 
the jurisdiction of such other Court, or 
such peison has not property within the local limits 
of tho jmisdiction of the Couit which passed the 
decree, sufficient to satisfy such decree and hJi=^ 
property within the local iimits of the jurisdiction 
of such other Court, or 

11 C L J 


{h) if 


(1) Rkuduran-A t JU 51 537 (2) 

Sco notes to aett 17 
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(c) if tlic dccice diiccts the sale or delivoy of iumioveahle 

property situate outside the local limits of the juris- 
diction of the Court which passed it, or 

(d) if the Court which passed the decree considers for any 

other reason, which it shall record in rvriting, that 
the decree should he executed by such other Court. 

(2) The Court which passed a decree may of its own 
motion send it for execution to any subordinate Court of com- 
'pclent jurisdiction. 

40. Where a decree is sent for execution in another 'province, 

Transier oi decree to Court and executed in 

Court la another pro- such manner OS may he prescribed by rules in 
force in that province. 

41. The Court to which a decree is sent for execution shall [s. 
Result or execution certify to the Court which passed it the fact 

proceedings to be certi- of such execution, or where the former Court 
® * fails to execute the same the circumstances 

attending such failure. 

Transfer of decree.— As sect 38 embodies the fhst paragraph of sect 
223 of the last Code, sect 39 embodies the second and third paragraphs, sect 
41 the fourth paragraph, aud 0 XXI rr 4 and 5 the fifth and concluding para- 
graphs of that section See notes to sects 36-38, owfe, and to the last-mcntioncd 
rules in 0 XXI , jiosi To make the provisions relating to the transmission 
of decrees appbcable, it is necessary that the provisions of the Code should 
regulate the procedure of both the Courts (1) 'Where a decree has been trans- 
ferred by a Court which passed it to another Court for execution, the original 
Court, it has been held, docs not thereby completely lose all jurisdiction m 
^respect of execution thereof (2) As to orders sending certificates for execution 
undci the Public Demands Recovery Act, see case cited (3) Where in different 
districts different modes of execution aro prescribed, and where the question 
is how a decree passed in one, but of which execution is sought lu another of 
such districts, is to be executed, the executing Court must be guided by the 
rules m force m its own district (1) It has been held under sect 233 of the 
last Code that an apphcation for transfer of decree is au apphcalion to take 
a step in aid of execution withiu tho meauing of Art 182 of the Limitatiou Act 
of 1908 (5) 

(1) I’rabhu Xarain biugh I Soligram Siagli, (4) JlatUaJ TnmUl. G.inJo r 

34 C 57C(ia07), lie W N 02J. KIusjirAlc, 31 B 0(1000) 

(2) Baij Xath Goenta t llollouaj, 1 (5) To<lir Mil r Phola 30 -V. 

C.L.J 310(1000) 3s9(I013), fullouing Cliuadn Xatb Guuami 

(3) Guiali Chandra Changdat t GoUm r Gurioo Prusunao dd 0. 370 (IfeOO). 

Kama, 33 C 401 (1000) 
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•] 42 Tlni Coiufc executing a tlecicc bent to it bhall lla^e 

Powers or Court m same poweis in executing such decree as 
if it has been passed by itself All persons 
disobeying oi obstructing the execution of 
the deciee shall be punishable by such Court in the same manner 
as if it had passed the decree. And its ordei in executing such 
decree shall be subject to the same rules iii respect of appeal as 
if the deciee had been passed by itself. 

Limitation of Powers — ^Tho powcis of a Couit arc subject to other 
sections of the Code, which may affect them bo the section corresponding 
to this in the Code of 1882 was held subject to the special provisions of the 
section coiiesponding to 0 XXI r 16 jwst (1) Under the Code of 1882, the 
Court to which the decito was sent was, by vntuc of the provisions of sect 22D 
(now 0 XXI r 7), held entitled to enqune into the jurisdiction of the Court 
which passed the decree (3) And if the Court to which the decree was sent 
held that there was no jiuisdictioa, then its hands were stayed and the parties 
had to go back to the Court which passed the decree, the Court to which the 
deciee was sent having declined to become tjic executing Court within the 


of the decree w as baned b) limitation or not , (4) but not where a Court made an 
ordei for execution of the decree and then transmitted it (5) It has been held 
that an order for the transmission of a decree for execution to another Court 
IS not an order for the execution of the decree, nor is the application for the 
transmission an application for execution (6) 

As illustrations of the limitation on its powers, the following decisions 
under the earlier Codes maj be referred to as being in force undei this Code 
The executing Court cannot question the validity of the decree or any portion 
of it Its duty is to enforce it and not to determine whether it was lUeg^ 


(1) Ainar Cliuudra Uaiicrjto v Guru 
Prosunuo Miikcrjcc, 27 C 488 (1900) 

(2) Bhagwantapp i v Vishuaiiath 28 B 
379(1904) Bee Mohali Isliwar V Uaku Rufa, 
4 B 033 (1880) , Ilaji Musa v Purmanand 
\ur!.ej, 15 B 210 (1890), at p 219 [but this 

a case o( a foreign judgment, and frau 1 
nas alligid] , IiuIadAhc Jagan Lai 17 A 
47s 482 (18J5) [Lxecution Court can cnquii 
into jurisdiction unless tlio docrco itself 
jo'ccludi.s that qucstiou] conira, Choga Lall 
t Trutnun, 7B 481 (1883), when?, however 
it Mas hold that the oxocuting Court might 
jiroctciluioS to enable an application to 
be made to the Court passing the decree] 

(1) llhagMautapjia v Visbwanath, 28 B 


378(1904) 

(4) Leake t» Bamcl B L R 1 BO’ 
(1808) , Choti Lall i ilanick Chand 7 A H 
0 R 115(1875), Nursing Dojalv Hurrjhur 
Saha, 6 C 897 (1830) Snhary Mundal ‘ 
MuranUiondhry, 13 C 257 (1880). Chotaj 
Lalt Puma Mull, 23 C 39 (18J3) fdrsscntw, 
fiom booiiiut Hass i Blioobua L.1II, 31 

R 293(1874)] Tootfillthv Kttrut ChanJ 
21 \V R 140 (1874) Hanuo Rai e B-*!**’ 
faingh 10 I J90(18J1) 

(5) lluscin Vhmad v S.kju Mabaniad, 15 B 
28 (1800), d stiiiguiahcd in JtOHaiidaa t 
Ranchoddaa, 35 B JOJ. lOJ (lUlO) 

(0) Jetwiuidas i lUncboddm, 35 B 10J« 
lUJ (IJIO) 
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or not, (I) or xmuiUj or (J) And it cjimot bilimil it, but uJUht 

execute It IS it stands (3) nor cm it qiiiatiuii tlic j)ro]irjcf^ or concctness of 
the unltr directing execution (I) S» it should not refuse execution on the 
ground that the plaintifl h ul been iiii|iroperl) illowcd to luuntam suit , (i>) 
or that the decree Ind been obtiinid In fraud , (C) or that questions arc raised 
between t)ic parties tbit nmiot be |iroi»crIj dealt with in execution , (7) or 
that property directed t«» be sold bj the decree is unsale iblc (8) Nor can it 
cnteiiain anj quest ion of the right of a transferee, wbosoii ime is on the record , (9) 
nor of the nght of the person isking for execution (10) Tho executing Court 
cannot alter or add to tho terms of the decree or extend its scope , (11) or go 
behind It for tho purpose of entertaining equitable considerations which appear 
to render further enforcement of it unf iir or improper (12) or correct errors, (13) 
or execute before tho period fixed m the decree, (11) or allow instalments not 
directed b^ the decree (15) or enquire whether the balance certified to be due 
on the decree is correct (10) Its dut) is to execute it according to its terms (17) 
Hut if a decree is impropcrU altered behind the judgment debtor s back, tho 

(1) Ambaram UanrAlUb Dis < lliuiat Kruhna. 11 H 5SS (15S7) 
ainghKsJianJi.SlI II (. U liJ3(ls001(wI>cro (b) SadasJiir Laht « JajaDtibai SB IbS 
tho executing Uurt liiM tlut tlio a»^ ot (IsSJ) 

inten-st in tho dccrw alU-r lU «Jato ua« (9) Itaia Chunjer t lIoLcndro Nath Bosl, 
illegal], BcchAnlaa Tholua Da* t GoLolia JMV It 141 (1S74) 

Bhagla, Bom P J (IbiS), p 379 cit<^ m (10) Mt DhuacahKocrcov OolfutHosscia, 

8 B at p ISO (held Court executing Jecrc© 31 \V R 219 (1874) 

ordering salo of mortgaged pnj{>crty could (11) Hurro Durga Choudhrani e Sinit 
aot rauo qucttioQ whether pro{tcrti coullbo Sooodan Dchi 91 A. (1881) 80 333, Rao 
sold], ^VrunachcIIaia t Murugappa, 13 M Oomrao » Jutun lall, 1 II C R 168 

W3 (1889) (objection that com{>romiM$ (I8C9) Fort>ter v Secretary ot State, 

entered into without Icaroot Court not bind 3 C IGI (1S77), 41 A 137, Sadasiva 
uig on luinor], Chiutaman Vithwba v Pillai v Ramalinga Pillai, 2 1 A 219 (1875) , 
Chmtaman Bajaji 22 B 47j(IS9C) Mutlii v Virammal 10 M 383 (188C), 

(2) Rajerav Chandrarao i \aodr»r Sfaliant Jsbwargar v Chudasama Manabhai, 

Krishna, 11 H a’s, 532 (1887) 13 B 100 (1883) [oxtcnsioa of period of 

(3) Appa Rao i Krishna Ayjangar 2^ M Jxdcmption] , Subbana v Ivmbna 1C B 044 

'^37 (1901), or question it« \ahdity, Cldioli (18Jl) (the same] , Sbeo Porshad t> Sbira 
Karam v Ramosbwar Kocr 0 C W N 790 Jtanj 2 I H C R 59 (1870) 

(1902) (|2) llampbal Rai v Ram Baran Rai, 5 A 

(4) Ram lall t Rtedhoy Lai 7 \ 330 (1882) 

(1885) or transferring tho decree for (13) NilLamal Roy v Eobineo Dossia, 13 
execution Mulla Abduf i> Sakhmaboo 21 W B 330 (1870) fa decrco wrongly drawn up 
B 450 (1890) must bo corrected by the Court passing it] . 

(5) Subramaman v Panjamma, 4 if 324 Rao Oomdao v Jutun Lall, 1 A H C B 
(1881), though the Court added that if fraud 108 (1869) 

Was djscoTcrtd it would bo coiupeti-nt to stay (14) Har Pa^al v Chadaini Lull ^ A 194 
proceedings tQ enable aggrieved party to (1884) 

apply for review or to set asi le dtereo As (15) Sbeo Perebad v SLiva Ram 2 A H. C 
to fraud, SCO HajiMusae PunnanaudKursej R 59(1870) 

15B 21Catp 219 (1880) (foreign judgment (16) iusbub CbunJer v Khelat Chunder, 
fraud] J W R 301 (1803) 

(0) Parvatai Digambar, 15 B 307(1890) (17) Krisbto Ki-shore Dutt t RooplallDass, 

^eo last note L C 087 (1882) 

(7) Uajerav Chandrarao i ^anaraT 
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Sec 43 

latter may object that the decicc sought to bo executed is uot the decree of the 
Court to 1)0 executed (1) 

"Same powers” — While the functions of au executing Court arc con 
fined to cSectmg execution, and to matters arising out of the proceedings id 
execution (2) and are subject to the limitations above mentioned tney arc 
>eb judicial aud not merely mmisteual functions (3) bo a Court to which a 
decree has been sent has jower to make orders in execution of the decree 
to deal with obstruction to execution, to investigate claims of third parties 
to attached property, and the hke It may gcueraU} be stated that the Court 
to which a decree xs sent has the same power as those which were possessed hj 
a Couit to which a decreo was transferred for execution under the Code of 
1883 


43 Any decree passed by a Civil Court established in antj 

Execution of decrees of British hidm to wlixcli the 'provisions 

passed by Bntish Courts relating to execution do not extend, 01 by any 
part does not extend or estabbshed or continued by the authontj 

in foreign territory Governor General jn Council in 

territories of any foreign Prince or State, may, if it cannot le 
executed tvitlun the jurisdiction of the Court by which it was 
passed, be executed in manner herein provided within the juris 
diction of any Court in British India 

Decrees of British Courts where provisions do not extend— Iho 
fiist part of this section was enacted because formerly a decree obtained m a 
scheduled District to which the provisions of Chapter XIX of the Code ot 
1882 bad not been extended, could not be executed under the Code (4) 
was determined therefore to revert to the proviiions of sect 234 of the Coac 
of 1859, which placed such decrees on a footing as regards execution with those 
obtained in a foreign Court 
Or 
into the 

section ^ 

referred to in this section (5) 

44 The Governor General in Council may, by notificatjou 
Execution ol deereex in tlic Gazette of India declaie that tlie decrees 

passed by Courts ot of an} CiviI or Keveuuc Courts situate in tni- 
Native States teriitoiies of auyNatno Piiuce oi State in 

alhanco with Ins Majesty and not estabhshed oi continued b) 


(1) \bdul Ilaiai lilun v CliunuKuar 8 
A 317 (188C) Mvihauinicil SaUiuiao v 
latima, II A 314 313 (IbSJ) 

( 2 ) JiduRoyP ranvl) OH L It ani 0 (i 
(1S71) 

(3) (ovjtid llm ValcUir 


ShidmUfM, 7 B If C It 37 (18701 

(4) iCasLi Voliuo Borw i t Uulinoo fa’ 
ISC 3CS(18S81 

(o) Sv JatUb Cbaulra v Duututb 
in L It 131 (1870} 


Sbidraoi 
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the authority of the Governor General in Council, oi any class of 
such decrees, may be executed m Biitish India as if they had been 
passed by the Courts of Britisli India. 

“ May be executed.” — ^Tlus section, it was lielil, did not remove the decree 
• of a Native State falling within its purview from the category of foreign 
judgments A Court m British India, though it may, is not bound to, execute 
the foreign decree, and vail not do so if it is shown to have been without 
jurisdiction or obtained by fiaud (1) The judgment of a foreign Court on a 
decree obtained in British India is no bar to the execution of the original 
decree (2) As to foreign judgments generally, sec sects 11-13, ante , proof (3) 
and execution (4) of foreign decrees, cases cited 

45. So much of the foregoing sections of this Pa7t[s. 
Execution of decrees US empowers a Court to send a decree 

In loreign territory. for execution to another Court shall be con- 
strued as emporvermg a Court m Bntish India to send a decree 
for execution to any Court established or continued by the 
authority of the Governor General in Council m the territories 
of any foreign Prince or State to which the Governor General 
in Council has, by notification m the Gazette of India, declared 
this section to apply. 

Execution of decrees m foreign terntory. — This section was iiiscrtwl 
m the Code of 1882 by sect 24, Act VII of 1888 Tbo tnbutarj MahaU of 
Orissa do not form part of British India, and tliercfore m tho absence of a prior 
notification in tbo India Gazetto as specified in this section, it was held that no 
decree by a Court in British India could bo sent for execution into a t(.mtor> 
such as Mayoorbhunj which is a tnbutary Jlahil (5) An instance of a Court 
established or continued ” within the mcamug of this section is tho Court of 
the Political Agent at Sitkim (G) 

46. (1) Upon the application of the dccrcc-holdtr the Court 

p which passed the decree may, uhciu ter it thiiihs 

rcccpts issue a precept to any othir Court uluch 

Would he competent to execute such decree to attach any piopirty 
hdonging to the judgment-dchtor and s})ccifud in the juucpt. 

(2) The Court to uhxch a precept is sent shall procud to attach 


(1) Haji Jluia V PurtiiamiiJ Xurai^. J3 Cl>uuJ..f Latui, 11 C 0.1)1 In 
A 2I0(1SCK)} buj^li r s— .,ii 31 C o7<» 

(-) VulunidJetn Maliouitxl Umd r (1J0<). liw K^tion va* Lt'J 

Oflicul TnuU-p, 7 (1 a.' (IsslJ (timilj lI vf UcluijJ. 

(3) Gauoo MaLoiuod barLar t larioi (3) ilata!) M i L aoU r .J 

CWaCliuclciLuit\, 11 C WoUm") 

(1) luiaiJa{.4mi I'jllai r Moivlio. i 'L 337 (0) ALa, J e tf -a, 

(!'■•<>), lIuLunj CluQ I iJ r Ctanralcr 3»C VjA 
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the ‘pro'peity m the mannet •prescnbcd in legard to the attachmni 
of 'pro'perty in execution of a decree 

Provided that no aitaclmmnt undei a pieccpt shall continue 
for more than two months unless the 'period of attachment %s ex 
tended hy an oidci of the Court which passed the decree or unless 
before the determination of such attachment the decree has been 
bansfeired to the Court by which the attachment has been made 
and the deoee holder has applied for an order for the sale of such 
property. 


Precepts — Jacc. as to this section the notes to sect 38, ante As regaids 
this section the Repoit of the Select Committee states — “Though a s}st€in 
of execution based on precepts is, in the opimon of the Committee open to 
giave objection, they think the idea may be utilized for the purpose of enabling 
a decree holder to obtain an interim attachment when there is ground to appie 
bend that ho may otherwise be deprived of the fimts of his decree They have 
for this purpose introduced clause 46 into the Bill They think it expedient 
to fix a time limit for the continuance of this interim attachment, but at tbe 
same tune they have empowered the Court to extend the period to meet tbe 
exigencies of particular cases iVftcr careful consideration they have come to 
the conclusion that notwithstanding attachment under a precept re attachmen 
on the ordinary apphcation for execution will still be necessary Though a 
first Bight it may appear a better course to provide that re attachment sha 
not be necessary when the issue of a precept is followed by the ordinary apphea 
tion for execution aftei careful consideration they have come to the conclusi 
that it will be safer to require re attachment Laving regard to the agency y 
which execution is carried into effect ’ The section, therefore, ongma ) 
contained a third clause as follows — “Notwithstanding anything containe 
m this section, it shall be incumbent on the decree bolder to apply for esecu lo 
as though no piecept had been issued ’ This, bowevei vias later in Couu 
struck out 

Appendix E No 1 gives form of certificate of result of proceedings m 
precepts 


Questions to be determined by Court executing decree 
I 47. (1) All questions arising between the parties to the 

Questions to be deter 

mined by the Court exe representatives, and relating to the eYGcuu^^ > 
cutlng decree dischaige or satisfaction of the decree, sh*! 

be deterimned by the Court executing the deciee and not by 
separate suit j 

(2) The Court may, subject to any objection as to liiniiaiw 
or jurisdiction, treat a qnoceeding under this section as a suit 

a suit as a proceeding and may, if necessary, older payment j 
any additional court fees ^ 

(3) IF/icre a question arises as to whether any person is 
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7iol the representative of a, patty, such question shall, for the 
purposes of this section, he determined hj the Court. 

Explanation. — For the purposes oj tins section, a plaintiff 
whose suit has been dismissed and a defendant against whom a suit 
has been dismissed, are parties to the suit. 

History and Scopo of Section. — ^TIio provisions of this important [s. 
section arc designed to prc%cnt multiplicity of suits and to secure that all 
matters ■which can bo decided in the suit should be so decided The subject- 
matter has been repeatedly considered both by the Legislature since it was 
first statutorily dealt with in sect 11, Act XXIII of 18G1, amending the Code 
of 1859, as also by tho Courts, w hicli ha\ c gi\ en numerous and often conflicting 
decisions on points which ha^e arisen wnth reference to it The tendency 
both of tho Legislature and, on tho whole, of tho Courts has boon to enlarge 
as much as possible the scope of the proceedings before Courts charged with 
the execution of the decree With this view the statutory law has been amended 
from time to time Sect 11 of Act XXIII of 1861, which referred expressly 
only to parties and not ieprcscntafi\es, and not to discharge, satisfaction or 
stay, ran as follows — 

“ All questions regarding the amount of any mesne profits which by the 
terms of the decree may have been reserved for adjustment in the execution 
of the decree, or of any mesne profits or interest which may be payable in respect 
of the subject-matter of a suit between the date of the institution of the smt 
and execution of the decree, as well as questions relating to sums alleged to have 
been paid in discharge or satisfaction of the decree or tho hke, and any other 
questions arising between the parties to the suit in which tho decree was passed 
and relating to the execution of the decree, shall bo determined by order of the 
Court executing the decree and not by separate suit, and the order passed by tho 
Court shall be open to appeal ” * n i 

This enactment was followed by the Code of 187 1 (Act X ) This Code 
expressly referred to representatives, and was in its terms the same as those of 
the Code of 1882, as the latter was first published, except that tho words “ dis- 
charge” and “satisfaction” appeared for the first time m the Code of 1882 
(Act XIV ) The latter Code was amended by Act VII of 1888 Sect 26 
of that amending Act substituted a new clause (c) for that which appeared 
m sect 244-of that Code prior to this amendment Ihe amended clause {<■) 
included cases of stay of execution as to which there had been some differenrc 
of opimon whether, as suspending execution, it was a matter relating to exerution 
Act VII of 1888 also added the last clause of sect 244 of the former Code which 
corresponds with subsection (3) of the present Code though the latter Ins been 
amended. 

It will be observed that the present Code eflects several amendments 
In the first place clause (o) of sect 244 of the last Codt has not been 
reenacted That clause ran (o) •• qucHtons rcgarJtnq the amount of any mtsne 
projiu as (0 whch the decree has directed inquiry All reference to mesne 
profits has now been onutted This omission is due to the recognition of the 
principle that inquiries into the amount of mesne profits are properlj not a 
matter for the execution department but should be treated as an integral 



212 


lUE CODE or CIVIL rEOOEDUEE. 
dweibed party aud not tlo 


Pabi II 
Sec 47 


Qucatiourcgaiin.fto apn^Mr^i' 

J-rco m an adnu'nbrtrttmT ~ 

a loligious cudowmont in execution of I “■ 1™°“ as lead of 

entitled to Uias possession rn « / tii'Crco , (3) an order declanng party 

to a greater quantitv nt li’ 1 tn iioMing that a part) was not entitled 

deeieo . (5) as tf„ “ “'““S'* 

aitd as Cl , *? propriety o£ execution of a lent decree hr sale 


aitd as to ’suporossioTed^^Ta execution of a lent decree by sale 

holding not transferable b Proclamation , (6) or as to sale of an occupancy 
ohtaiu?d bv a CO sW„l “ dccice for arrears of rent 


obtained by a co sbaror ?n«r7i« j ^ecution of a decicc for arrears of rent 
compromise dooreo to which ^ “’’1“^'““ V “ Persou dispossessed undei 

whetLr the tL:daur“ n“zr: t:rr “ rr 

tenuio 191 all oeeci.e led to a nght of occupancy or non saleable 

aiisinc'uudcr the Code'or'*^(^'^'*f uttachmeut and sale, whetlei 

icqumn“ he Ioic?b„M f ” ‘’“'"S "“1"“ section (10) An orde, 

of security reuuiicd ^ “ 8i'e necuuty , (11) a question as to the amount 

to the stay of elution®' execution . (12) an order retan; 

, (13) an inquuy into a isputed qi.e=tion as to 


Mar 2® “““ “ Patlu, 8 A US (1880) [suit bamdl 
Sautli! n ^ “f ““‘“■■'“M'd la Bardoo Prasad e Julian Earn 27 1 681 
JW1803) io n „ Bbatla. 17 U (1005), the Court held that tlio plea 

to 'Si? «■» P«>I»rty was saleablo should hsio ten 

r%is««J m tho origmal suit 


(1880) ® BaVv Pattu aupro at p 1- 

out s:rrc„“SLi;Sii) 

/nt O *“"“PI*auweJ chcUum 10 417fl8021 

33? iSDTnrdrtt^l <") I-olnhmeoput Slight SilahathB » 

(1801), P C fsamoT, Tl I 1 appealable] 

(41 Nftllian j. Arni-,r„„a,j rr i -n-. 'lafaaQtlshttargart ChudusamaJ^s 

S72 (18811 rsn f riP d Tala KLaa, J> C nathar, 12 B 30 (1887) [order appcahWcI 
^fllctllc^ delivery of foraS Sarasvvati Barmama v Golap Das 

cauaa of action for Bcab .S Z SWa “ ^ 

Charan Chattcrji v MadhuTb Chander Moo 
Icrji, lie 03 (1881) 

(S) MoUibullali V luiami. 0 A f>->n /jot-t n > > .. a ^ • 

[suit barred] ^ ) Bufcali 7 A 7J (1884) [same] ICassa Afa(‘ 

(U) JagauNathGoraio \yat.oa loo 1 a, (1883)[samc] ICnstomob^X 

(IS02) [suit barred! i9C 341 Dosaco w Bama Chun, Nag 7 C 733 (ISSi/ 

c-c„Uon court .0 onlortL f olufmfT^ 


aj pbcationj 

(8) Sankaravaibvammal i Ivumara 
bamj a, 8 If 173 (ISSo) [order aj i>calablc] 

(9) itani Copal v Ivhiali lUiu, li \ U8 
(168() [suit barred], Jaiil , Su gh t \lUkh 
^uIqIi, 0 \ SjJ (ISsi) (haiuo uijcetiuii on 
ground that Uud not Inblo to tal ] , Buu 


« y u i'lA (100.7 

faros it field that tho matter docs not rcIaW 
to execution ,3 no longer la»p, tho sech‘f'> 
havm^ bccQ amended in this respect u» 1S»3 
though tho question whether tiiefo w 
apiKiI is another inatlcr depending 
v»l» Ificr tho ord r is a ihcrtc (held nd 
ajpealJ 


PabtII 
Sec 47 


LXLCUlIOIf. 


243 


tlio trausfer of a decree , (1) a claim foi refund of proceeds of execution salo 
ou ground that decree satisfied , (2) a smt for the purpose of having it deters 
mined that execution is barred, (3) tlie adjustment of a decree the qut-stiou 
being one relating to its satisfaction (4) An apphcation for restitution of 
amount which had in execution been realized in excess (5) An order under 
sect 87 of the Transfer of Property Act, (61 or under sect 89 of the same 
Act , (7) the setting aside of a sale as bemg in contravention of sect 99 of 
the same Act , (8) a smt to recover possession after failure to execute decree 
for possession , (9) a statement of amount received under a decree for possession 
on an usufructuary mortgage (10) A smt to set aside sale on ground that 
defendant had purchased -without permission of Court, (11) an agreement 
before decree by the decree holder not to iccovcr costs whicli the decree might 
auard , (12) an order for payment of surplus sale proceeds , (13) a suit to restrain 
a decree holder from executing his decree when the dcciee has been satisfied 
by an agiccmeut out of Court and such satisfaction bas not been certified , (14) 
the question whether the decree is capable of execution , (16) or whether there 


(1) Dnar Buksb Sitcarv latili Jali, 26 C 
2C>0 (IspS) [compctcac^ o! Court to cotortaio 
applicatioD] 

(2) Syud Velayet Hosseio v Wulco 
Abmod, 23 W B 207 (1875) fcompctoacy of 
cxocutioa Court] 

(3) Tfojsbut Ail V 5i)ukb ^fobs, il B 

It 42 (1873) Soo Zumocr Sudar V Assco 
mooddcca Sirdar, 23 W It 227 (1878) 

(4) Bang]! v Bbaiji, 11 B 27 (1888) 

(2) Harnam Cbandar v liluhammad Yar 
Kban, 27 A. 4S2 (lOOo) 

(0) Kcdar Xatb v Lalji Sabai, 12 A 61 
(1889) P B [order appealable] Baosidbart' 
Gaja Prasad, 24 A. 179, 183 (lOOljr® 74 of 
baiQo Act Suit barred, (list m Tufail Falma 
t Sitola. 27 1 4CW (19171/ 

(7) Oudb Bcbari Lai v NagcahuarLal. 13 
\ 278 (ISOO) [competency of oxeeutioii 
Court], Mallikarjunadil t Liugamurti 22 
M 241 (1900) [order appealable], contra 
Ajudlua Pershad t Baldco Smgh, 21 0 818 
(1894) [application not ono for cxoculionj, 
followed xn Jehangir Cowasji i Tbo 1 Io|h> 
Wills Ltd, 31 B 273 (I90o‘ 

(8) Wayan Patbulir PaLuras 22 M. 317 
(lb9S) [suit barred], Sonu Singb r Bcbari 
Singb, 33 C 2b3 (l90o) Tbo llr»t caso was 
dist. m Muthu t Karrupan 30 31 31J(1,M>7) 
17 3L L. J lo3, Vshutosb SiLdar r Bchair 
Lalkutuma 11 C N lull (1907), t.c.. 
32 C. Cl 1 B , aud t>abadu Maoaji 
t Uul^aJ^ba 14 Bom. L. K wl (1911) 

(J) I^ii^anasar^ r blunuiu 5 31 1LC.1» 


372 (1870) [amt barred] , Kisaii Nandraia v 
AnasdramBacbaji, lOB If C B 433(1873) 
fsaiDo] , Fakirapa v Pauduraogapa, 0 B 7 
(1881) [saiso], when a docrco waa dcelara 
toryand ilso gavo consciuential roliof, tt uaa 
held that though cxccufiOQ for this laigbt bo 
banvd, it did not follow tiat pl&taliSa 
declared titlo could not bo enforced by a lit 
Jagan Natb v Balgobind 1 A U 0 U 121 
(1869) , but a docrco which is not declaratory 
only can bo cnforckd m ozocution bladbar 
rao V Bamrao, 23 B 267 (1890) 

(10) Golam Bussul e KuIku 3Iobuu, 2J 
W B 156 (X87'’) icoinpcteacy of ciecution 
Court] 

(11) Viraragbava r \t.aLata 16 M 2b7 
(1892/ fault barred at p JSO ihoCoatt 
which did tbo crroiieouaact tbatu which put 
(bo dclendauk into poascsjion must uadi it 
and that la tlio C/uurt cxic ilin tho deertu j 

(12) LaldasNarandase KisbordaaDcvidas, 
33B 403(1S9G) F B fconif)ctcncyc£CourtI, 
fCil tjtt llisi. from lo Ilaxaai) 111 t Gauzi 
Ui Wir 31 C 179 (li>93) 

(13) ifurdw ar Singh t Bhawani 1 iraluJ 2 
a W N 4-'l (1097) 

(14) Izuan v 3fatuL Ld Sabu, 21 C 437 
(lS93)rsuit barred), Bancrji^ J,dis4., ob 
serrmg at p. 4U0, on tho coaO of 31ubund 
llar^bct i itandas Khcni i 17 B 33(1)93), 

in LwarChondra Butt c Ifaru Chandra 
IhiU 2 j U 71) (1898) , 3 U U \ 317 

(lo) Imdad All c Lol, 18 A. 178, at 

p. 482(l59o) 
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f ^ <l«est,ona as to part sat.sfaction of a decree (2) Smt 
““ctMn purchaser to recover property sold in 
rannr f «8M >t >3 not saleaWe (3) Wien 

nimne ‘sugco has been made a party in a puisne moifgagee’a suit, and fie 

puisne mortgagee has obtained a decree for sale on his Lrtgage, the pnor 
mortgagee can have hia rights settled m execution-proceedings by an apphea 
tion under tbs section (4) r & / rr 

What a decree means is a question relating to execution , and a smt tbere- 
010 w 1 C as s the Court to construe a decree and ascertain plamtiS’s nghts 
^ j notwithstanding that other parties against whom no relief is claimed 
-ire added (5) So also is an objection to a partition made by a Collector, (6) 
an or er iciusmg a representative of a deceased decree holder bis claim to 
con inue the execution proceedings , (7) an order decbmng to enlarge the 
time fixed for redemption (8) 

It IS to bo observed (and this is not alwa 5 S understood) that an oidcr may 
c, none the less, an order under this section because it is also passed under some 
o er of the sections of the Code relating to the execution of decrees So orders 
under the following sections of the last Code have been held to he also orders 
under sect 324 of that Code corresponding with the present section — sects 318 
and 334 , (9) sect 310 \ , (10) sect 287, clause (8) , (11) sect 294, clause (2) , (12) 
sect 394, last clause , ( 13 ) sect 243 , (14) sects 233, 334 (15) In such cases the 
matter is one ordinarily and from the nature of the case relating to execution 
within the meaning of this section If it is further one between the paitics 


(1) Shoo Naram v Chunm Lai 2i A 243, 
at p 247 {1900) 

(JJ I&iito Mobiaoo Dossec v K.aliurosooo 
Ghose, 8 C 405 (1882) 

(3) Bast! Bam i Fattu, 8 A 14C (1880) 
ffiuit barred] 

''4) Bhojo Ilan v Gajeudra, 14 (. \\ N 
072 (1909) 

(5) rfowiojco Nuiscrwanji v Bapaji Dos 
subhai, 5 Bom I, B io36 (1903) fconstnt 
decree dcclaruig defendant owner, option 
to plaintiff to purchase failure of plaintiff 
suit by latt'T to Imi, determined hjs ij{,hts 
under dccrco] 

((5) lu-ishnaji JCarajan v Damodar l>ara 
bhnim, 5 Bom L R 648 (1903) fundrr a 
2b5 of last Code , suit barred] 

(7) Jeahankar Mancharam t) Pandjalulia 
2 Bom L R 887 (1900) (order appcalablo 
and therefore no revision] 

(S) llaDoO V Bomahetti, 3 Bom L B 554 
(1901) [orders appealable] 

(9) Kosinatha Aj'jar v Utbamaiisa Bow 
than, 25 M 52J (100!) , &andhu laraganar 
r llussam Sihib, 28 M 87 (1901), I’lU t 
Lliimlal.Jl H -07(iJO0) 

( 1 ( 1 ) MauikkaUK) 111 r Kija^uiaU Billu, 


30 M 507 (1907) , but see Mahomed Mosraf 
V Habil Mia, 0 C L J 749(1904). Phal 
Cband Rani v Nuisingh Pershad Misscr 
28 C 73 (1899), Krip-v Nath Pal t Ea“ 
Lakshmi Dasjt, 1 C U N 703 (1897). 
Muriidhar v Anandrao, 25 B 418 (1900) (at 

p 421, ‘ whero tho dispute did not fall within 

thotennsofs 244(c) no appeal would ho J 
I’anduraiij, Govind Purandaro v Krishnahai 
I Bom L R 74(1899), Muriidhar t> 

Rao, JBom L B 100(1900) Kcchrlsatli 
Sen i Uma Charan, G C W N 57 (lOoO). 
ImtioAi Dcgam V Dhuman Begaia,29A -'a 
(1907) , in Arair Rai v Baadoo Singh a 

C L T 204 (1900), the auction purchaser 

was a third partj 

(11) Gau^a Prasad v Ra; Coumar Singl » 
30 C 617 (1003) 

(12) Makka v bn Ram, 21 A JOS (IJOD 

(13) Dur^a Kunwar i> Balwant Singh, -3 
\ 478(1001) 

(11) Steel V lehamojo Chowdlirain, 13 ^ 
111(1880), Lingum Krislinabhupati I Ban 
d lU Swaramaj^a, 20 M dOlJ (IbOd) 

(15) BudriNaruint Jai Kishcii Das, !*-> ^ 
183, at p 1JU(1891) 
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or thfir repro'i<’ntili\r4 wiJliiu th<* tiionninpof IIiib Rprhon tliPti Uio onlor alao 
fall-* williin it ami tJirro is sii sppt si , otliono ‘‘0 iiof 

Tlio folloi^ing hs\o bcciilioM to l>os«ith>n llioacctum — 

An order di'isllowing olijcrlion that the vsluc of proprrt) spceificcl in 
silc proclannlnm sms un(kqustp,(l) an order dclcnmning wlictlicr an alleged 
transferee from a decree holder or Ins legal rcprcaentative is the rcprcscntatise 
of tho decree holder , (J) or refusing to ataj sale for under \ahia(ion , (3) or 
refusing to enforce execution on tho ground that opplicant is not transferee or 
representatnc or on ground of luQttation»(l) or refusing delucry of possession 
of jewels retained hj Court m course of execution though not subject matter of 
decree ; ('») a suit to set aside salo on grounds that property not Icgnllj saleable, 
and that the real purchaser was the decree holder who had not obtained lease 
to hid (6) An order refusing to set aside a sale to a decree holder purchaser, 
tlic decree m which suit has been set aside , ( 7 ) a suit for rccov cr) of lands taken 
by decree holder in excess of terms of his decree , (8) a suit by decree bolder 
lo rocoscr purchase money , (D) an application for mesne profits by wa} of 
restitution, (10) or on tho same grounds lo rccoscr possession of propertj , (11) 
an order refusing to dctcrnimo the question whether an ocenpanej holding is 
transferable according to custom or usage and is therefore saleable, (12) or 
erroneously holding that tho same can bo attached and sold (13) or an order 
refusing to set aside on appeal an order dismissing objections for default of 
appearance, (U) or an order setting aside a saio on tlio ground of fraud , (10) an 
application to rccoscr from a decree holder the proceeds of a sale in execution 
such sale Lasing been set aside , (IC) or an order refusing to enlarge time pre* 
scribed m a decree for redemption , (17) an application for restitution of 

(1) Gangs Prosad ( Rajeoomar Gho<«, 70 (|0) Collector of Mocrut t Kalka Prasad, 

C ul? (IU03) [order apjxialablo] 218 A 065(1000) 

(2) Cangj Das Seal v Yakub MiDobasbi, (li) ShcodcJial Saliu v llhaMani 20 A 348 

27 C 070 (1900) (1007) 

(I) Sntsami Vaickar t ItatnoRamt, 23 M (J2) Vajid Hossem v Raghubar Choudhr) 
763 (1900) [order appealable], con/ra Siva 27 0 187 (1809), GaLar Wialipa Bipan i 
sami Acbi > Subrahmatua, 27 7f 250(1903) Kasirauddi Jamnlar, 27 C 415 (1899), s o, 

(J) Badri Narain t Jaiki^bcn, 10 A 483 4 T W N 557 

(1891) (13) Silanatli Chatlerjeo t Atmaram 4C 

(5) Appa "Rao i Vcnkataramanayamnia, \v N 571 (1900) 

23 M 55(1899) (14) Lalnarain Suigh v Vabomed Rail 

(0) Caulat Singb i Jugal iCishoro, 22 A uddin 28 C 81 (1900) 

108 (1899) and m SiCanatli Chatterjeo i (15) Blonmolimi Dossco t Laklunaram 

\tmaram Kar. 4 C W N 571, 572 (1900) Oiandra, 28 C 116 (no second appeal lies an 
[objection on ground that property rot bablo none of tlio questions under s 153 of tho 
to attachment and sale] . Gohar Khalipa Bengal Tenancy Act was decided) Sadlio 
Bipan V Ivasimuddi Janiadar 4 O W N Cliaudhri v Abbenandan I’rasad, 26 A 801 
5.7 (1899), 27 C 415 [question of sale (1903) and seo notes on ‘ Fraud 
abibty of occupancy holding] (tO) Collector of Jaunpur i Bithal Das, 24 

(7) Umcdmal v Srinatb Roy 27 C 810, \ 291 (1902), in which it was generally laid 

sc 4 C W N 692 (190U) down that tho section apidies as well to a 

(8) Biru Mahata v Slijains Cliurn dispute anting after decree has been executed 

Khauas 22 C 437 (1895) as it does to a dispute arising previous to 

(9) Raliim lid dm » Ram I,al, 27 \ 1.7 execution 

(1004) (17) Rangoi Bhomsetti, 20 B 121(1001) 
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money realised in execution of an ex parte decree m a suit in winch decree set 
aside and ■winch is auhsequently dismissed , (1) or an order made on an applica 
tion arising out of purchase by mortgagee holding decree for sale of portion 
of mortgaged property subject to mortgage , (2) a suit for a declaration that 
a decree has been satisfied and for an injunction restraining decree holder 
from executing it, (3) or an order refusing dehvery of possession of pio 
perties sold to a decree holder in execution of his decree, (4) or an order 
declaring the amount due under a mortgage decree under sect 88 of the Transfer 
of Property Act, (5) or an order refusing an apphcation by judgment 
debtor for recovery of the amount paid in excess of the decretal amount (6) 
or an order setting aside a sale, or refusing to set aside a sale (7) or deahng 
With a question relating to discharge or satisfaction although no formal 
apphcation for execution may have been made , (8) a suit to set aside a sale 
in execution of a decree on the grounds that the real purchasers were the decree 
holders who had not obtained leave to bid (9) or on the ground that a 
compromise alleged to have been entered into, whereby the sale was confirmed 
after judgment debtor s objection, waa invalid (10) Proceedings for dehvery of 
possession to auction purchaser after sale as where the legal reprcsentati\e of 
the judgraent-dohtor resisted application for possession by the auction pur 
chaser, alleging that portions of the properties belonged to him and not to the 
judgment debtor (11) A suit by a decree holder at i\hobo instance a rccei\cr 
has been appointed to realize and pay off the decretal amount for a declaration 
that a lease alleged to have been executed by judgment debtors after the appoint 
meat of tho receiver was invaUd ,(12)and asmt for recovering of possession 
of properties by a person in whoso presence a decree was made although 
he was a minor, his remedy if ho could object to the sale under the decree, 
being by an application under this section, (13) the question whether 
there was an agreement before decree by the decree holder not to recoaer costs 
which tho decree might award , (14) an objection by the judgment dehtoi 
to auction purchaser s apphcation to be put into possession on ground that 


(1) Saran v Bhagwan 25 \ 44), at p 
412 (1903) 

(2) Erusappa i Commercial T Ban! , 
23 ar 377 (1899) 

(3) Deno Butidhu >iutidy t Han Mali 
J)aRsco,31 C 450(1904), e c,8CW N 395 

(4) Ivoslimatli \yyari Uthcrmaiua 25 M 
'■29 (1001), Ivalta>al Pathumay I Raman 
Mcnon, 26 31 710 (1902), S)ico Narain t 
Niir 3Iuliammad, 30 t 72 (1907) 

('') Aryan Bank t Kamnn tonkala, 20 
M 237 (1902). 

(0) Dlian Ktinwar I ilalitab bmgli, 22 t 
"0(1800), "^aran t B]ing\Tan,27 \ 411,412 
OM2) 

(7) Makkat Snrain. 21 \ U)3(P*Ol) 

(*>) Ram Kami "‘an i iklian Singh 7 
( \N \ 17J(lf*0-) 


(9) Lurga Kunwar t Balnant Singh 23 
\ 478(1901) 

(10) AdharSmghi '^hco Pro'iad 21 \ 203 
(1893) 

( 11 ) Madhusulan « Gobinda Pr a Choa 
dhurani 27 C 34 b e 4 C R N H" 
(1399) Sadasluv t barajan 35 B 452 
(1911) dissenting from Bhagwatu Banwnri, 
31 \ 82 (P B ) (1008) 

(12) AlathewRDn « ( ol ar lhan Tnl r )i, 

C 402 (lOCO) 

(13) Ram riianira nnnnorjfr i Ranjit 

Siigli, 2" C -)2 8 c 4 t b ^ 40 j 

(1390) 

(14) I.al las barati las i RinhordaH 22 )) 
IC3 (189C) d '>k Ml I/ci 0 ]o I.al 1 akra-il i • 
Brojcnlra Kumar ‘'il a 2»r 610 at p ‘tl-* 
( 1202 ) 
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salo was invalid , (1) an application to allow execution proceedings to bo 
re opened , (2) a suit by surety for declaration of non liability as to portion 
of decree (3) 

A case is not within the section if it is a question which docs not relate 
to, and 13 not directly connected with, tlio execution of the decree, even though 
between the same parties, (4) that is, if it is not a question m respect to the 
furtherance of or hindrance to or the manner of carrying out the execution 
of the decree , (5) or does not arise between the parties to the suit in which the 
order was passed , (6) or is a question winch cannot bo properly determined 
in execution , (7) or if it is an order not in execution, such as an interlocutory 
order pending suit appointing a comnussion to make partition subsequently 
to a prchminary decree (8) or if it indirectly and remotely relates to tbc exccu 
tion of tho decree , (9) or the decree has been satisfied , (10) or if an order is 
made not in execution of decree but after execution and when such proceedings 
have come to an end , (11) or tho question is one not under but outside the 
decree, such as assessment of damages for cxcessnc execution, (12) or for damages 
for injury to property after it had vested m him on tho confirmation 
of the salo (13) 

The section does not apply where the decree has passed beyond tho stage 
of execution and the Court is functus officto So it docs not apply to ^ suit bj 
ono of two judgment'dobtors who has been compelled to satisfy the decree 
against tho other judgment debtor for contribution , (14) nor where a person 


(1) Mohim Cbandra Bhattacharj<« t Ram 
Lochau Dey, 7 C W N 591 (1903) 

(2) Ivilratau Khasnobish v Ram Rulton 
Chaltorji, 5 C W N 027 (190J) 

(3) IjDgu Rod ly t Ilus^in ReWj, 2S 
M 117(1904) 

(4) Roy Nundolal Bose v Mir Abu S>c<], 
5 C L. B 45 (18”G) KasbeO Kishon Roy 
Cliowdhry u Isoor Ivhao, 7 W Rs (Civ R ) 
45 (1807) [claim for damages in respect of 
injury sustained by goods wbilc under attach 
inent m execution of a dccrco wbicb w^s 
afterwards set aside] , SitaRamt Mahipal 3 
A 533(1881), luishnaUoyv JawalnrSingh, 
20 C. 200 (1802), Annoda Prasad Banerjeo 
1 Nobo Kissoro Roy, 9 C W \ 952 (lOOo) 
[suit on unsatisfied order of insolvent Court] 

(o) IlaragobinJ Das Koibiuto » Issuri 
Dasi, 15 a 1S7 (ISs") 

(0) RetbUmma i Ktlappan 12 M 22S 
230(1837) 

(7) Gopi ■\aram Kbauna t Bansidbar, 27 
\ 325 (1905) 

(b) Jogodisburj IX bca i Ivailasli Cliundra 
Ivabm 24 Cab 725 (IbIT) 

(0) Rrbam Deo IVasal « Tara (1 aihl 
I C \\ R 191 (lOQ ) 


(10) Raja Pudmanund Smgb Babaloor t 
Doorga Persbad Dooboy, 4 C W 39 
(1899) [execution caso dismissed for non 
payment of process fee — not appealable] 

(11) liar Pra-«ad i Sbeo Ram 20 V 500, 
508,509(1898), Ram Adhar v Rorain Das, 
24 A 519(1902), BujhaUoyi Ramkutnar 
Persbad, 20 C 529 , s. c 3 C W N 374 
(1899) [amending salo certificate] , Saddo 
Kunwar i Bansi Dhar 23 A 4"C (1901) 
(lb ) , Jotindra Mohan Togoro v Mabomc 1 
Basir Cbowdhrj 32 C 332 (1901) [right of 
auction purchaser to nlund of purchase 
money when auction sale set aside] Bhimal 
Das r Mt Canesha Kocr 1 C \\ \ 053 
(IS9<) Ghulam Shabbir i Dwarka Prosad, 
IS A. 30 (IS9o) (an order directing debrerj 
of possession to an auctiun purchaser, not 
aipcoUble] Confro Sluttu r tijisami, 
13 M 504(1890) 

(12) Deno Nath Banikja i Ram Kumar 
t-huckerbuttv OCKJ 527 (IjOl) 

(13) Kul i las ita r Kohntasita, 17 M L. J 
5t3{l'K)7), a. c. 31 M 3' 

(11) Ramsaran Pande i lanVi Pan.1 , IS 

lOu (l39o) 
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cannot as transferee execute the decree, in wjneh case of nece^ity be must 
sue (!) Where a decree is executed dehverj’ oi foraial possession a cause 
of action, easts against a defendant who remains in occupation of the 
premises (2) A question relating to execution pre supposes a person against 
whom execution is sought and cannot ansc between decree holder and a com* 
ploto stranger (5) And the section does not apply when the question la 
not between parties to the suit in which the decree was passed, but between 
parties who both claim, to be representatives of one of such parties, (4) or 
the question is one which forms no subject of enquiry in the suit and could 
not form the subject of cnqmry m execution of decree (5) A dispute between 
two judgment-debtors as to the nght to property sold in execution is not within 
the section (6) The question whether the decree itself is vahd is not one relating 
to execution (7) The section does not applj when a previous suit is com 
proiiused and dismissed, defendant agreeing to do something and on his failure 
plaintiff sues to enforce it, there being no d^cclion in this respect in the former 
decree (8) A question as to whether there has been an adjustment of the 
decree which has not been certified cannot he raised under this section (9) 
A cliarge for maintenance created by a decree is not enforceable m execution flO) 
An application by purchaser to set aside sale of immoveable propertj sold 
by the sheriff in oseciifciou of a decree or for compensation on tho ground of 
deficiency lu the area of tho laud sold is not within the section, (11) nor is tlio 

question of the right of an auction purchaser to a refund where the sale has been 

set aside (12) A suit has been allowed to recover properties not included in a 
moitgago though inadvertently mentioned m the plaint and tho decree (13) 
Any questions that arise as to an order absolute for salo or foreclosure of inort 
gaged property are not within tho section (14) Nor is an order m proceedings 


(1) P^opatliy Ayyax v Ivotlianda, 28 AL 
C-i 

(2) Hassan Baja Chaudry v Kftilasli 
Chandto. Siiiglia, S 0 17 2f 19 fI903J, 
following Sbama Cbaran Chatlcrii t Modhab 
CbandraMooUrjee, II C 03(1884) Contra 
Jlladbu Sudan Das v Gobmda Pnja 27 C 
36, 8 c, 4 C W N 410 (1890) 

(3) Nagamuthu r Savarimutbu, 15 M 
320 (ISOI) 

(4) Gour Mohun Gouli v Dino Nath 
Karoiakai-, 25 C 40 , s c , 2 C W N 7G 
{1807) 

(5) Hanniant v Surbabbat, 23 B 394 39C 
(1808) And it docs not apply to an order 
that tbo plainlifl may bo allowed to oxcculu 
tho dccrco if bo fulfilled certain conditions at 
different stages of tho proceeding, Sriniras 
» Kesbo (1911), U CXI- J 

(0) Kastura Kunwar t Gaja Prasad. 29 
\ 207(1900) 

(7) /Vrunacballam * Murugappa, 12 M 
W3 (1SD9) (npplicilton to sit asi lo a ikcrto 
p».«cd with tho consent of tho minora 


guardian but svitbout tbo eauction of tho 
Cburt rejected — no appeal hes) , Dbaniram 
Alahtat’ Luchraoswar Singh, 23 C 639(1890) 
fobjoetjon that tJjo pOT3on who was said to 
haTocoOseoted to tbe decree bad noautbonO 
to consentj 

(8) Chumlal Diitfc i IliraJal Dutt, 7 C 
N 158(ltX)2) 

(9) R«>ndo>al Bancrjco v Bara Hun Pol, 
20 C 32 (1892) , but soo as to separate ouit, 
Deno Bundhu Nundy v llanniati Dassoe, 
lie 480, at p 485(1003) 

(10) Alatanginoo Dassco v Cbooncy "Money 
Dassco, 22C 903(1895), sco also Arunachala 
1 Zamindar of Sisagm, 7 M 328 (1883) 
[decroo charging impartiblo 7aniindarj] 

(11) RawNaramt Bwatl aNathl\heUr>, 
IC W N 13(1899) 

(12) Jotiridra Mo!\un ia^<ro t Mahomed 
BaairCbo«dht>,32C 332(1001) 

(13) Raui Cliandcr t Rondo 22 \ H- 
( 1000 ) 

(H) \kd unnissi B»l*oo I llooiUl Dm «'* 

0 in (IhO") (dissenting from Ife lar Noili 



1 attU 

“•ir. 47 


1 M crrinv. 
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Ixfur^ ('* iti« '■! lUv^nup uit Ur Act Xir ./ ID nr HI ftXtUr \ a- <-<1 in 
«.( inl.'-ifril lo pjitaU f«*r fcnt^-niji (2^nr cv'.'-a hi ir^ uri'Jft 

Aft X nf l^TjO am! T<nmt A(t}('}) Wlrro fnnnl p<>-.<->Mon Iin 

Ik/ti givrn i final ltiro<I«Aurp ilcrrcp lut I’lP inortsi^or livi mnlmiiffl 

in actual jKi^-*n<v.if)ji I’lP rrmcnla la H\ suit (I) An apj lintion iir.drr fret r,'u, 
of the la^t Coin for an appointment of a CoinmiAAionnf m not within ihr 
section (■») 

Fraud,— Uvrii well wltloi! law under fine! 211 of the last Co<1p that when 
cirrunisfanccs alToctin^ the salidity of a sale in execution had f>crn brought 
.il)out the fraud of one of the partirt to the suit or the auction purchafict 
and pave rise to a «ju<Mion !*cU»een these paitira siirh .ox apart from fraud, 
would be wathin the proa isioqs of tbai section a suit would not hr to impearli tho 
a alidity of the sale on the ground of such fraud (6) 


r IaIji Sihu, IS t.Ci|(l&>u). Oudh lUlkWi 

Tal r I<J, 11 \ 27il (tV'l)), 

TAra]u<l<> Ghr •« r. K&ciini pi C r>| ( 

(I'Ot): JfAU-ni All KhumlLAr r tlolul 

Guff*r. 8 a tv .V 103 (It03) 

{]) MaaiV uha Khaa r MajidunrasiiA. 2^ 
X J49 (I'sO) fa]{licaiion for rcfunl m 
conu^ucare cf (ho rctmal or inodiftratioo 
in aptcal of • (fierce unl<‘r abore tel. 
■cpvaU luit Lrah 

(3) GdOu iUm r baraj tfal. 27 A. 3^0 
(1301) (lach 48 order not « deerte and no 
apjieal] Hut where ihrro la » genuine dia 
puts Lctvrca the fiartira oa (o oiccution. it 
ahoulJ bo dealt with under (hia aeolioo. »nd 
not on a motion for coston] t Jamact}! t 
.Sorafijee, 9 ]k>ni 11. 1.1CI (1907) It liaa 
ijccn also MiJ (hat an ozccuimg Court haa 
no iidjcrent ]xnrcr to commit for contempt 
Sanharaluiga Rcddi r Kandasami Tcran. 17 
331 (1907} eiiing Kochapp-a • baclii 
Dctj, 20 it 491 

(3) Damoodar t Jjwar, J5 C W N 78 
(191U) 

(4) Jagan Nath t Milap Chand, 28 \ 722 
(190C), UiUyati Bogam t Isand Kishorc, 
10 t 231 (1008) 

(7) JalUi lladcpalli.l'M L.J 114(1900) 

(C) Mobendro Narain Chaturaj t Gopal 
Mondul.lTC 7C9(I890)F B , najoniKftiit 
Bagclii t Hossam Uddm Ahmed, 4 C At N 
133 (1899) [fraud of auction purchaser] , 
Prosunno Kumar Sanyal v KaU Das Sanyal, 
IC C G83 (1892) P C Tho Allahabad High 
Court [Durga Kunu ar v Balwant Singh, 23 A 
478, 460 (I901)])iaro treated tho question na 
concluded by authority of a long atnng of 
cases in tho Calcutta, Madras and Bombay 


lf>„h( • urta. Sec sarodaOium f hucLerbutty 
r Mahomisl Isuf afeah, IM 17<>, 378 (ISv'Cl) , 
Italtadeb t \nadj. JO C 110 (ISSl) (la (hn 
eaao tho matter had been dealt with m 
eiceution], Sira Penhad Maity i Nundo 
LaUKarMahapaUa, )8C 119(]b'a)), .Tagaii 
Xath Gorai r WaUon A Co , 1 9 C. 34 1 (I aiP) , 
Bhubun MoLun Pal r Xundo La] Bey, 20 C 
334(1699), Moti Lai Chalcrbulty 1 BuasicL 
Chandra lluragi, 20 C 320(1890), JfiraLai 
ChoM I CliunJra Kanto Chose, 20 C 030 
(1699) (in this eaao application naa under 
a. 211), a r.3C W \ 403, Brojo Copal 
Sariar i Busirunnisaa Bill, 10 (X 170 (1887) 
(in thia rase it was held a suit would ho 
because a. 3(4 of tho Code had no application 
(o proeredmga in execution of a dccreo under 
Act X of 1809], Airarnghaiat Aenkata 
charyor, 5 M 317 (1SS2) [referred to with 
spproial m Knshnan * Arunachcliam, Jo 
31 447 (1893)], Rama Ay^an i Srccmia^a 
Pattar, 19M 230 at p 231(1893), Subbajit 
Sunnasoo, 3 Af 2&t (1850), Paranjpc v 
Kanodc, 0 B I4S (1882), Sakhoram t 
Pamodar, 9 B 408 (1830), Adhar Monco 
Pasoi ( Monmotha Xath Boso, 0 C AV K 
279(1901), Mathura Baa t Lachman Ram, 
24A 239(1902} KokdSmghv BdolSingh, 
31 C 3S3 (1904) As to what constitutes 
fraud Titiating tho solo, seo Sm Sarat Kutnan 
V Romai Cham Bey, 9 C W N 205(1900), 
Rojoni Kant Bagchi t Hossaiu Uddm Ahmed, 

4 C W N 533 (1899) , Gaya Prasad Misr t> 
Randiur Singh, 28 A 031 (IDOC), and see 
Asaban Banu t Ananda, 14 C. AV N 823 
(1009) (effect where thero is compromiso and 
nosalc), Ahhil Prodhan v Manmotha Nath, 
18 C L J GIG (1913) (iiclitions sale) 
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This rule of course, subject to this, that tbo other conditions of the 
section cXiSted, vi^, that the question "W^as one arising between the parties to 
the suit or their representatives So it waa held that as between a party to 
the suit and a stranger, the provisions of sect 313 of the former Code did not 
debar the person aggrieved from inatitntmg a suit, i£ he could establish that 
a material error in the sale had its origin not in mere irregularity but in fraud (1) 
So also m the under-mentioned case,(3) irhi/o the suit was held to he barred as 
regards those plaintiffs who were parties to tho suit the sale m which wag sought 
to be set aside, it was hold to he at the iiisfanco of tho other plaintiffs who bad 
been no parties to such suit. 

It was held that when a decree or purchase was made henaim. sect 244 
did not apply, and a suit would lie, os the section could not be appbed on the 
footing that the persons really interested were parties to the proceeding (3) 
and that the auction piirchaser could not bo regarded as a party to the 
suit (4) Though this case was not refeircd to, it must be taken on this 
latter point to have been overruled (5) by tJio decision of the Privy Council, 
that when a question relating to execution has arisen between the parties to 
tho suit in which tho decree was passed, tho fact that the purchaser, who is 
not party to tho suit, is interested m the result I't not a bar to the application 
of the section (6) A judgment-debtor was held entitled by an apphcofion 
under sect 244 to have an execution sale of hia properties set aside if be alleged 
and proved fraud on tho part of the decree holder, though no fraud 
was alleged or proved against the auction-purchaser, who was a stranger to 
the suit. The auction-purchaser was of course entitled to have the purchase 
money paid by him refunded by tho decree-holder When during the 
pendency of an application under sect 244 to set aside a sale tho sale ii 
confirmed, such con^mation was held to be no bar to tho mainfenanco of fie 
application oven though the auction purchaser was a Btringer to the suit (7) 


(1) Vxraraghava v VenKatacharyar, 5 
17,219(ISS2) 

(2) Jagan Nath Gorai v Watson i. Co , 19 
C 141 (1892) 

(3) Mohendro Naram CUatura; v Cop*! 
Alondul, 17 C 7C9, 777 (1890), in which case 
jt was held that tho question dul not anso 
between “ parties " 

(4) Ib at p 778 

(5) nimbun iloUun Pal i NunJo Lai Dej, 
20 C 324 (1899) [fico Moti Lai Cbalcrbutty » 
Itussich Chandra Bairagi, 20 C 320 (1890), 
Durga Ivunn ar i Balwant 8ingh, 23 A 470 
(lOOI) , Ivbcrodo Sundan Dell t Juancodra 
Nath Pal Cliaudhun, 0 C W N 28J(I001)], 
which dealt with tho objection that tbo 
auction purchaser was not a party ^\hcth^^ 
such purchaser is real or nominal makes no 
liiffercnco Querre whether the caso of x 
J>cnimi decree holder, which was also deall 
lufh by tho K P ilfcision, is still 0 }>cn 

(I ) Ivosunno Knnuir ‘'an^al i hah Da* 


Sanjal, 19 C GS3, GS9 (1S92), followed in 
cases cited fn fast not o and m Ifi^a Lai GhosQ 
V Cliundra Kanto Ghoso, 20 C 039 (1899), 
in wluchit was iho held that an appeal would 
1(0 At tbo mstanco of tho auction purchaser 
Ncmai Chand Kanji i J)rno Nath iCanji, 2 
G W N C91 (IS9SJ, Bhubun Jfohun Pal 
i Ilaja Peary ’Uohun Mul orjee, 3 C N 
LXX\. (1899) , Doyamoyi Dasi t Sarat 
Chandra Mojumdar, 25 C 175, i77 (1897) 

(7) KUcrodo Suudari Dcbi v Juanoiiilri^ 
^alhPal, CC W N 283 (1901), Jlunssha 
MajiUja t ImCQuri Das Ivarmakar, S C U 
N 230 (1903), dist Wohcfili Clianilra PagcM 
t Dw arks Nath Mitra, 21 W U 2CO(l&73) 
(m which it was heU that howoicr fraudulent 
tho conduct of a plaintid m a suit may bo, d 
tho purehascr ii not implicated in tlm Jraul 
tho validity of tho »a1o is not adiclo 1 , hut 
poinlingout that tho dull rent rule hr 1 Isgi 
wh(ro not only tlm ihereo hut llie aiicli n 
j rocecilint,i arc fraiidulnitj 
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An application to set a'5ido a sale on the ground of fraud mnj be mode even 
after the sale liaa been confirmed (X) 

Where a judgment debtor applies to have an execution sale set aside and 
alleges circumstances which, if found in hia favour, would amount to fraud on 
the part of the decree holder or auction purchaser the ajipUcation was held to 
come under sect 244, something moro being alleged than a material irregularity 
ill puhhshmg or conducting the sale withm the meaning of sect 311 of tho last 
Code (2) But a mere allegation of fraud without any attempt to substantiate 
it was insufficient (3) 

In order, howeier, to determine whether a case in which fraud is alleged 
comes inthm this section or may be made tbe subject of a separate suit, it is 
necessary, apart from any other conditions annexed to the section, to a'certam 
whether it 13 tho decree or tho execution proceedings under the decree which 
are alleged to ho fraudulent Proceedings under this section presuppose the 
existence of a valid and binding decree (4) Tlic section was held not to apply 
to a case where the judgment debtor tried to set aside the effect of a decree, 
but it referred to proceedings in execution based on tho decree as if it were 
perfectly good and vahd (5) Under this section tlie questions to be decided 
in execution arc questions relating to tbe execution, discharge, or satisfaction 
of tho decree A question wUctlicr the decree itself was obtained by fraud or 
collusion was held not to be one which relates to the execution, discharge, or 
satisfaction of tho decicc, but which affects its very subsistence and vahdity (6) 
Tho question whether tho decree sought to be executed was obtained bj fraud 


(1) Wahid UQ Ntssa v Girdhan, 27 A. 702 
(1005), and eases there cited 

(2) Xcmai Chand Kanji t Deno Nath 
Kanji, 2 C W N COl (1898), Bhuhun 
Mohun Pal v Raja Peary Jlohua MooLcrjoc 
3 0. W N LXXX. (1899) As to these two 
sections, SCO judgment of Ghose, J, m Mo 
hendro Nacain Chaturaj i Gopal Moiulul 
r B 17 C 709 (1890), in which tho learned 
Judge was of opinion that an application to 
set aside a sale for fraud was not pro\idcd 
for in tho Code either in s 244 or 311, that 
tho executing Court had, however, inherent 
power to set aside a sale before conflnaation, 
but that after confirmation the Court ol 
execution was funclm ojjleio, and that the 
matter could only be dealt with by seporato 
suit. At one time it was not clearly undtr 
stood that after a decree had been fully 
executed tho Court could ro open the matter 
under 8 244 and set aside a sale already con 
firmed, but tho law was subsequently settled 
IS slated m tho text, that an aj plication lay 
under R. 24 1 whether before or after confmna 
tion of tlio sale , see Jagan Xalh Corai i 

X Co . 19 C 3»1 at lx 3U (1S92), and 


tho r B ease cited Sco also Golam Aliad 
Cliowdliry v Judhistir Chandra Saha, 7 C W 
N 305(1902). B c,30C 142 

(3) UmaLanta Roy v Dmo Nath San\a], 
28 C 4(1900) 

(4) Ram Naram Tcwari i Show Bliunjan 
Roy 27 C 197, 200 (1S99), tho terms valid 
ami binding wero hero cited with tcfctcnco 
to fraud It has been held that whero thcro 
was no subsisting docreo tho matter was yet 
withm 6 214 Doyamoyi t)asi v Sarat 
Chunder 3to)umdar, 25 C 175 (1897) , also 
when tho decree did not warrant a sale at all 
but provided for satisfaction out of money in 
Court Jagan Nath Gorai i Watson &. Co , 10 
C 3U, 314 (1892) , also whero it was con 
tended m a mortgago suit that thcro had been 
no dccreo absolute directing tho sale Siva, 
Pershad Maity t Nundo Lall Kar ilahapatta, 
13 C 139 (1890) , Ilariliar Kanta r Rama 
Panda. 33 B COS (1909) 

(5) Kbetra Pal Singh Boy r ^hyama 
Prosiul Barman, 32 a 2C5 (1904) 

(C) Sudindrac Bbudan.Oil, Sn,S3(lSso), 
Phanuam hlahta r Inchmeswar Smgb, 23 
t. K», on (1S9G) 
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was tims held not to lie withm tlic scope of sect 214 (1) and could only be raised 
by a separate suit (2) When, therefore, both the decree and m consequence 
the sale thereunder were impeached on the ground of fraud, the remedy layby 
separate suit (3) But, as already stated, if the decree was not impeached for 
fraud but only the execution proceedings thereunder, the question had to he 
raised in those proceedings and a separate suit would not he An objection, 
therefore, to a sale of property in execution of a decree on the ground of fraud 
IS a question to be determined exclusively under this section, even though the 
purchaser was no party to the decree 

“ Court executing the decree *’ — ^Xhat is, either the Court which 
passed the decree or the Court to which the decree has been transferred 
The provisions of this section govern the procedure of both j>uc1i Courts (4) 
The words must be interpreted to moan the Court executing the decree 
at the time when the apphoation is made , and they do not include the Court 
which has executed the decree and has thereby become /iinctus oficio (5) The 
section 13 hnuted to Courts executing the decree, and therefore an order 
refusing to stay execution by a Court which is not executing the decree is uot 
appealable (6) 

“And not by separate suit” — k. separate suit ouglit not to be insti 
tuted unless all questions between tbc parties or then representatives cannot 
bo derided in tho original suit, (7) and all questions which can possibly be detei 
iiuned in the execution proceedings should be so determined (8) Tho existence 
however, oi a decree cannot bat a fresh amt between the parties in reapeot of 
rights wiuph cannot bo worked out without additions to the decree which tlie 
Court of execution has no power to make (9) 

It has been held that this section does not absolutely bar a suit, but juo 
hibits in a separate suit between the same parties to a decree, any relief being 


(1) Jloti liull Cliakerbutty v Rus&ic) 
Chandra Bairagi, 2G C 32G, 328, 332 (1890) , 
TallapragaUa v Boorngapalli, 28 SL 402 
(1907) , Debcndra NatU Bhattacharjeo i 
Prasanna Kumar ChakraTarti, 5 C L J 328 
(1907) 

(3) Sudmdrar Bhudau, OM 80,83(1885) 

(3) Abdul Mazmndar v Jlahomcd Gazi 
Chowdhry, 21 C G05 (1891) [dist in Iveshab 
V Purga, 1 C W K rxl , m which tho 
deerco had already beau set aside but not on 
tho ground of fraud] , Ram Koram Icwari i 
Shew Bhunjun Roy, 27 C 197 (1899) [m 
this ca«j tho decree, uhicli was cx parte, had 
alrc-idj been act aside and not on tho ground 
of fraud, uliich, however, tho pUmtUi bj hw 
suit dc'urcd to go into] , ^loti Ball ChaLcr 
butty t Russick Cliandra Bairagj, tujra, 
Sudindra i Bhu Ian, supra , l?rco >oth U >y 
t Mnhesh Cliandra Jloilra, 24 0 Glb(182i)» 
htdar Nath lluk. rjco « Prosumio Kumar 

(bitterjw. -i r \\ N r. t (iwi) 


question of fraud and habihty for fraud 
discussed in Chitambar v Ivxiahnappa, 2C B 
543, 547 (1902) Pebendra Nath Blialfa 
eborjeo V Prasanna Kumar Chakravarti, 
5C B J 328(1907) 

(4) Gbazidm v Fakir Buksh, 7 A 73 
(1884), OudU Bohan Lai t Nageshwar Lai, 
13 A. 278 (1800) 

(5) Fakaruddm Alohanicd u Oflicivl 
Trostco, IOC 538 at p 510 (1884) 

(G) Raiuchandra v Balmukund, 29 B 7l 
(iJOl). discussed in Srmnas t Kcslio 
IVosad UC L J 489,400(1911) 

(7) Joguuo^a Bassi t rhakomani Pu’ii-i 
24 C 473 at p 487 (1890) In CJiau In 
Ahmad Baksh t Sotli Uagliubar Da^al, .8 
\ 1 (19Uo), tho 1* 0 laid that tho suit w is 
not barml 

(4) Togciiio^a Ilassi t Ihakoiiiaiu Dansi, 
ftt p 4 *2 

())(• 1 1 Karam Klianiu i BiLii Han 

Sidhar.'K 1\ V n77(lJ<»') 
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^r.uUcd wbvch interferes nilh llio conduct of the cxcuitiou prottcdings of the 
Court cxoculuit; a decree (1) In cunatdcrtng wbctlicr the bcopc of anj suit couin 
\\ithm the section, regard must be bad both to the cause ol action and the relief 
claimed Thus the question of an uncertified adjustment ui vy be i matter 
relating to execution, and no suit is permissible which has as Us object to restrain 
the execution of the decree on this ground , but it ma> be that a suit uould ho 
for other relief which had aa its sub]cct*uiattcr such uncertified adjustment (2) 
Vurthcr, this section differs from sect 11 which bars the trial of an issue This 
section bars a suit brought for the dctcrimnation of certain questions bpccified 
therein, but docs not bat the trial of anj issue involved m those questions if the 
issue IS raised at the instance of a defendant in a suit brought against him (3) 
Where the execution proceedings arc closed, a separate suit will he, aa the section 
IS then no longer apphcablc (4) 

“ Arising.” — It baa been said (5) that this word should he read as “ directly 
arising,” otherwise the most remote ciiquitua would bo possible in the execution 
department Probably, however, it is best not to import words into the section 
and to determine in each ease whether a question docs arise which is dealt with 
by this section 

The following conaidciationa establish that for the purposes of this section 
an objection made by a party to the decree or hia representative against 
whom execution is applied for. to the effect that projicrty is held by 
him b> .1 right oc title not tcuderiug it liable to attachment in execution of 
such decree, la a question arising between the parties The provision formerly 
111 force concspondiiig to sect 244, namely, sect 11 of Act XXIII of 1861, 
was bmitcd in its operation to questions arising between parties to the suit, 
and the question arcso whether the term ” parties ” apphed to persons who had 
not been made patties before decree but against whom execution was sought 
aa bciia of the judgment-debtor upon his death alter decree In the last Code 
the words ” or their Tcprc4en(alncs ” were added and applied to persons against 
whom, or against the property m whose hands, execution was sought, on the 
ground that they were the heirs of a judgment debtor who has died after decree 
regards the kind of questions mtciidcd m sect 244 of that Code the matter 
was fairlj clear from the provisions of sect 234 Under that section (now 00) 
the representative could have been made hable ‘* to the extent of the prupert} 
of the deceased which has come to his hands and has not been duly disposed of ” 
bo that two kinds of property could be attached First piopcrt) of the ancestor 
found in the hands of the heir , second the property of the heir, fiom whatever 
source derived to the extent to which bo had wasted the assets that had descended 

(1) Azizaii V Matuk Lai Salia 21 C 456 Mobaoicd v Official Irustco, 10 C 538 

(1S93) (ISS4) , Rash Bchwy Jlondal v Rakhal 

(2) Ib , at pl> 45G 459 Ohum Aloadvl, 1 C W N 708 (1S97) See 

(3) Bhjram Ali Sbaik v Gojje Kanll* llaragobind Pass Koiburto v Issuri Passi, 
Shaba, 21 C 355 (1897) , foil, m \il Kainal I5 C 187, at p 194 (1889) , Girdhan Lai i 
JIukerjeo I Jahnabi Chowilhurani, 26 C 040 Khushali Ram, 31 4 304 (1909) 

(1899) (5) Per Ruthoit, J lu Ram GlmUin i 

(1) UaiudiU'UuCbcltii KuimappuCbcUi, bwarkaRai, 7 \ 170, at p 174(1884} 

6 JL H. C It 304 (1871). lakarudJin 
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to liim without satisfying the debts of the deceased Where pioperty is said 
to be liable to execution in the bands of heirs as assets inherited from then 
ancestor, in such a case the question that ordinaiily arises is whether 
the property has so descended or not That is a question in which the 
parties interested arc the judgment-creditor on one side and the alleged heir 
himself on the other. Tho peisons interested would be the same if the property 
against which execution was sought weie the propeity of the heir himself which 
it was sought to charge on the ground of his having wasted the inherited assets 
The provision in the former sect 234 for taking an account made this plain 
An examination of the decisions led to the same result The cases fell 
into two classes The first class consisted of cases in which a peison is 
originally made a paity m a repiesentativc capacity, or is subsequently made 
a party in consequence of the death of an original party before decree In 
this case it was cleaily settled that such a person was a party to the suit ^\lthm 
the meamng of sect 244, and that a question between bun and the 
decree holder, as to \Yheth.ei property had come to him as tho lepiesentatoe 
of the judgment debtor, and so was bablo to be taken in execution of the decree 
against hi*m as such loprcsentativc oi on the other hand belonged to 
himself alone and not in such representative chaiactcr, was ono that must be 
decided m tho execution proceedings, and not by suit The goveimng 
authority on tho subject was tlio decision of tho Privy Council in Chowdry 

[ Wahod Ah v Jumaco , (1) and it was followed and apphed in tho sense indi 
catod in several subsequent cases m this country (2) The second class of 
cases consisted of those in which the representatives bad not been made parties 
to tho suit before dccicc, but in which, m consequence of tho death of tho 
judgment debtor after decree, a question aiose as to the rights of tho decree 
holder to execute the decree against the representatives or the property said 
to have descended to them Under Act XXIIl of 1861 it was held, both 
by the Madras (3) and Calcutta (4) High Coiuts, that icpresentativcs proceeded 
against in execution of a decree against the person they represented n\ eio parties 
to tho suit mthm the meaning of the section corresponding to sect 211 
of tho last Code That question no longer arose under tho Code of 1882, 
because m sect 214 of that Code the lepicscntatives were oxpicsslj mentioned 
In both of those cases and in a senes of subsequent cases it was held in accordance 
Mitb the analogy of the other class of deemons alieady mentioned that 
questions arising between a decree bolder and the xepresentatnes of the 
judgment debtor as to whether property bad come to tho icpresentativcs oa 
such, and so nas hahle to bo taken lu execution, or was their own propertj 
derived from any other source, and tbcrcloro not so liable must bo decided in 
the execution proceeding and not b> suit (0) There were other cases m which 

(1) U B L It 140(1872), Osccuiuiuussa (1) \iutcrunniBSA Ivhaloon i Vloiuffif 
Khatooui ViuccrooaL..aKLatoon,20W K HosBCin Clioiidliry 12 B L. K 

102(lSi0), .Vruadadiu Ammjar i 2valc»!ia (187J) 

t^ar. Jai(l8S2) (,>) IvurijaU i Ma>an 7 VI -55(li.s3) . 

(2) Nimba Ilarisba t SiUram 9 B R»in Ghulam « Hazirti Kuir. 7 \ 517 

153(1SS.>) b»UBa»iv BhujjWun Ba*. 7 \ ”22 

(J) ISuddu ruiiiija i VenBn^a, J 31 (lSSi>) 

1£ C 1. -OJ (ISOO) 
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the dccisious turned upon considerations did iiol appl> to tlic case men- 

tioned Hicy ^^c^o eases in which it was held lint n cliini citlier by the 
judgment debtor or b) his rcprcstnlatucs to property attached in execution, 
nuido not m his own tight but os a trustee, (i) did not fall witliin sect 211 of 
the 1 vst Code (2) 

Two propositions were then islabUshcd under the prtMous case law 
firatlj, that where m execution of a decree for a debt due bj a deceased person, 
propertj in the hands of his reprcscntatixc woa attached, a claim by the repre- 
scntatix c to hav o the property released on the ground that it was hia ow n pri\ ato 
property fell not within sect 278 of the last Code but within the section corre- 
sponding to this (3) Sccondl), howc\cr, if the judgment-debtor objected to 
attachment, not on the ground th it the property was his prixnto propert) but 
set up ajua tertt i, iiamclj , the right of third parties not before the Court as parties 
to the suit or their reprcscntali\cs, then the iiiallcr fell ivithin sect 278 of the 
last Code and not this section (1) Thus where the judgment debtor alleged that 
ho was in possession onl> as shcUiU of a deity to whom the property had been 
dedicated, it was held that tho case fell withm sect 278 read with sect 280 of 
the last Code, and not within sect 214 of that Code, now represented by this 
section (5) 

QuesUona anamg betweea whom — Questions may possibly aiiso 
between a party on one side and a party on the other side, or between a party 
on one side and the rcpicsentatiNO (t c heir, executor, admimstrator or transfcrco 
anthm tho mcauuig of tho term hereafter stated) of a party on tho other side, 
or between roprcscntatix cs oii both sides, or betweena party or bis icpicscntatix o 

(1) Shaokur Dial i \uur Uaidar, d \ Das i lajamDial Husain, 7 A. 30 (1830) 
722 (ISSO), !Natli Hal Das t lajamimJ (objection by same tliat he was m possession 
Uusam, 7 A 30 (1SS2) Iho ease of Babon os Mutwath], Hoop Loll Doss v BcLani 
Lalt^GauriSabai, SA 020 (ISSG), in which Mcab, 12 C 437 (I8SS) [same] folL m 
tho facts wens very peculiar, was decided by ^lurigcya i Hayat Sahob, 23 B 237 (180S) , 
OQo at least of the Judges before whom it Bbajaban Pal v Bam Bal Das, 0 C \7 K 
camo on tho ground that it fell within tho 02 (1901) [objection that property 

samo principle, uJe posl Bamanathan Chettiar i Lcwai hlarakayar, 

(2) Bajiup Singh V Bamgolam Boy, 1C C 23 U. 195 (ISOS) F B [claim to hold ns 

1 (18SS] trustee where it was hold that the claims of 

(3) Ib , PuQchanun Baudopodbja v third parties whether put forward by them 
Bahia Bill, 17 C 711 (1890) F B , Seth selves or by a party to the suit must bo dealt 
Chand Sfal v Durga Dei, 12 A 313(1889) with under ss 278-283 and not under s 241 
[foil. Kali Charan v Jewat Dube, 28 A 51 of tho last Code] The decision in Beg Baj 
(1905)], Mungeshar Kuar v Jamooca Harwariv Kundali Debja, S C W K 3o3 
Frashad, 15 C G03 (1889) , B^m Prasad (1902), and a dictum in Upendra Bhatta v 
Kunwar v Lukhua Kunwor, 21 A 323 Banganatba Bhatta, 17 hL 399 at p 400 
(1899), Xengapayyan v Slahalmga Bhat, (1893), appear to be against this view In 
28 M. 501 (1002) [question raised as to Bamlndomatit Jageshar, 28 A. 044 (1000), 
whether improvements attached m execution it was held that there was nothing to compel 
were property of deceased judgment debtor an objection under -i 2"8, Budrudeen t 
or of his representatives m theu own right] Abdul Bahim, 31 hL 125 (lOOS) 

(4) Shankar Dial v Amir, 2 A 752 (18S0) (G) Kartick v Ashutoah, 39 C 298 (1911), 

[objection by judgment debtor that bo held 16 C W 20, F B C/ Jogendra v 
on account of an endowment], Kath Mai Gohmda, 3o C 381 (190b) 
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on one side and the auction purcliasci or ins representative on the other It 
has been held that the section does not cover a question between a party to a 
suit and his representative (1) 


Parties — fins means parties to the suit and on the record (2) It means 
parties who have properly been made parties in accordance with the provisions 
of the Code Thus where a JIahomedan infant was represented by his father s 
brother (who has disqualified because his interest was adverse) it was held that 
the minoi had never been a party (3) Where a decree is passed against one who 
represents others, all persons whom he represents are parties, as in the case of 
a Larnavan and members of the iarwad (4) If the question arises between 
parties the 
suit (5) A 
In a suit foi 

and a decree obtained in the terms thereof In execution S was dispossessed, 
and presented a petition to the Court objecting that the decree was not binding 
oil her It was held that she was a paity and entitled to appeal (7) Dcfmi 
danta not joining in compromise on which decree was passed were held not to he 
judgment debtors (8) It was held that wheic a decree or jiurchase was made 
henami sect 244 did not apply, it being said that it was not necessary to aj^ply 
tiiat section on the footing that the persons really interested were parties (9) 
But this case, in so far at any rate as it held that the matter did not come within 
the section as far ab the auction puichaser was concerned, must be taken to have 
been ovenuled by the Privy Council (10) It was held that the Collector, and, 
in proceedings relating to the enforcement of an older under sect 412 of 


(1) Ma^an Lai Mulji v Doshi Uulji, 25 
L OJl, 033 (1901) 

(2) Sco Dutto V Goncsb, 5 Bom L B 952 

(IJOJ), in which tho section was held m 
i{)pUcablo us tho plamtifl was not a party 
to tho 1 iciious suit In Bishcn Djal Smgh 
i bagar Smgli, 2 C B N 311 (1890), a 
jK.r5)Oa obstructing tho decree holder at tho 
instigation of tho judgment debtor was held 
not a partj lincer .tUi, J , duld \nd so 
111 bankaruLuga Itcddi i Ivandasaun Xcran, 
IT L J 33l (IJ07), It was held that tho 
section was not appUcablo whtro tbo i»trson 
Mulating tho rights of tho attaching decree 
holder was not a jartj to tho original suit , 
and conscciuenlb damages will 

ho against him 

(3) Rashid un ^lsa i 'Muhammad Isuiail 
khan, JO I L lOJ, 175 (1909) , s c , 13 C 

N llsJ, hatsiDoh i Jahi, JS C L. J 3 
(ijll), I’urno Chandra t Bejoj ChanJ, IS 
( LJ 18 (1913), Kuiiwar l’urtabSiiig!i « 
Xlhabuti bingh, r C , 18 C 1 J Jsl (19|J) 


(4) Maiivjttdv l’athraui,30AL 215(1900), 
and consequently an objection to attachment 
was held to fall under s 278 , ilathu t 
Paracnaswaran, 17 M L J 377 (1900) 

(5) knsto Alohincc Dossco v Kaliprosonno 
GIiosc, 8 0 102 (1881) , and sco Nowtojco 
Nusserwanjeo t Bapujt Dossubhai, 5 Bum 
L B 1036 (1903) 

(6) Aluttia V Apx’asami, 13 AI 501, 507 
(1890) , Kasmatba Ayyar v Ulhumaiisa 
Rowthan, 25 AL 5J9, 032 (1901) , badashn 
t karajaii, 35 B 40J (1911), dissenting 
Iruni Bha^wati v Baiiw in, Jl \ SJ, 1 B 
(1908) 

(7) bBuk.ara\adnaniiiial t kutuarasuiuja, 

S AL 173 (I8S5) 

(8) JathaNudan i kuuchu, SO if "J 
(1906) 

(9) Alohiiidro Naraia Chaturaj t CiO] d 
Alondal, 17 a Tun 777 (IbJO) 

(10) Uhubun Alohuii Pal t Nuiilu J>tll 
IXy, -6 C 3Jl (IbJJ) 
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the said Code against a next fnend, the latter, was not a jiaity (1) If the 
rights of parties are transferred before decree, and if the transferee is made a 
patty to the suit before decree, then he comes within the words “parties to 
the suit ”(2) A person who is sued m one suit m his personal capacity is in 
law a different person when suing in a subsequent suit in the capacity of shebatt 
or trustee {3} In a recent case it was held that where a judgment debtor claimed 
property not in his personal capacity but as a niutwalh who -nas not a party to 
the suit, the case did not come under this section (4) 

The words “parties to the suit** arc not now hunted to judgment creditors 
and judgment debtors (5) The case of rival decree holders has been held not 
to be MUthm the section, (6) nor a third party objecting to the sale of attached 
property, (7) nor is a person who becomes a surety for the appearance of a 
party himself a party to the suit (8) lu an order made under an apphcation 
under 0 XXXIII r 12 foi payment under 0 XXXIII r 10 or 11, Government 
13 deemed to be a party to the suit, and such an order is therefore under this 
section and appealable (9) 

The Official ^Vssignce is the representative of an insolvent debtor ivithiii 
the meaning of this 8cction.(10) A Court has no jurisdiction in execution to 
reopen the question as to whether certain persons brought on the record ns 
representatives of the deceased plaintiff, and as such made respondents m au 
appeal, had been properly joined as parties to the suit (11) 

“Representative ’’—This refers to all poisons by or against whom the 
decree may be executed (see as to this notes to sect 36, ante) The term used 
13 not “ legal representative “ but “ fepresejUaittc ’* The former term means 


(1) Collector of Tnchinopoly v Suarama 
Krishna, 23 3t 73 (1890) (no appeal) 
Similarly as regards Collectors, see CuUector 
of lUthnagiri, G B C90 (1882) [no appeal. 
Collectors seeking Court Fees under sect 413 
of Codo of 18771, Collector of Kanara t 
Hedge, 15 B 77 (1890) [samo revision), 
contra Janki i Collector of Allahahad 9 t 
04 (1880) , Secretary of State t Bhagwanli 
^ibi,U. 4.330 (1891) 

(2) Kameshwar Pershad « Run Bahadur 
Singh, 12 C 458, 403 (1880) 

(3) Ram Krishna ilahepatra i Mohunt 
Padma Charan, 0 C tV \ 003 (1903) 

(4) Kah Prasanna Chose f Gulflm 
Rahman, 17 C W N cck (1913) . Kartwk 
Chandra t \shutosh Dhara IG C 44 K 

(5) Ramasuami Sastrulu t Kamts 
waramma 23 4L 301 at p. 300 (1833) 

(0) Ram ChundA t Haniiran, II C 44 ^ 
433(1900), Uzaloonissa Begum I Parbuttj 
Koon^iar, 2 4V 11. Misc 41 (1865) [dispuUj 
m rtsixxt of proceeds of propertj sold 
appeal], Misrec Kouur • liukih 8u]gh 
JlaT'b 527 (1801) [dispute a* to JistnhuUoo 


of ossclsl, Been Dyal Saboo i Radha 
Muddun, 9 W R 223, 227 (I8CS), Sanjivi 
i Ramasami, 8 M 494 (1885) [incoaii>et«ucy 
of Execution Court), wc LaksUmi Ammah 
t Ponnassa Mcnon 17 4L 394 (1893) [no 
contest bclwicn the decree holders order 
under sect 231 of last Code is one rcUlmg 
to execution and apjjealable) 

(7) Luchmeeput Singh t Ia.kraj Roy, 2 
4V U Misc 50 (1805) , sec lUghu Nath Das 
( Badri Prasad, G \ 21 fl8»3) Seiu « 
5Iuttusanii 10 41 53, 54 (1886) 

(8) tukouram \gurvralluh r Koiuolokanl 
Dty. 2 44' R 05 (1865). as to surety s 
rmht of api>cul see bhcik bulcman i bluiTam 
BhiLaji, 12 B 71 (l8s7) Gboreo Lai Jlia 
I Sheo Aaraia Singh, 8 44 R.2l(l8t)7j 

(9) Socretarj of btati i Nara^an, 35 B 
44S. 450(1911) 

(10) Miliir ( Lukhimaui Dcbi, 28 C. tlJ 
(IJOl) . a e , 5 C. 44’ N 761 , co/Ura Ka«h> 
Prasad r JLUir, 7 X 7j2 (Isso) 

(11) \inkatachaU llcddi r 4ealataraiaa 
ileddi, 20 4L o05 (1.<01). 
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an lieir, devisee, executor, or administrator o£ a pait^, or more strictly 
the last two peisons only (I) But a person it was held might be representatn c 
within the meaning of this section who is not a legal rcpiesentative in the sense 
stated (2) The Courts in India did not confine the tciin to its primary meaning 
of executor oi administrator, hut have included heirs, executors before probate, 
persons m possession of property of the deceased (3) and persons taking 
3 oint property by survivorship (4) A further extension was given to the 
term so as to include representatives in interest, such as assignees from 
a 'mortgagor of mortgaged property in proceedings for the execution of 
a decree against the mortgagor for sale of the mortgaged property (6) It 
was held in an early case (6) under the Code of 1883 that the word 
“ representative ” meant only persons who succeeded to the rights of any of the 
parties to the suit after the decree was passed In this case it was held that 
Rim Bahadur was (a) not a legal leprescntative as he inherited not from 
Ranee Asmedh Koci hut from her husband , (7) (b) that he was not a 
representative under sect 244 because the transfer to him was not after 
decree , (c) that he was not a party as the suit was dismissed as against him 
This latter ground would not now be sustainable by reason of the Explanation 
As regards the second ground, it is to be observed that the Ekiarnania 
referred to was not meicly before decree but before the smt It is, however, 
incorrect now to say that only those who take the interests of parties after 
decree are representatives A person who is a transfeiec within the meaning 
of the cases cited vs equally such whether the transfer took place pending 
the amt before decree or after decree (8) Tlieio is no distinction between 
the position of legal representatives added to the smt before and those added 
after deciee (9) A person attaching decree is representative of decree* 
holdei (10) 

For the pmposcs of this section, the woid “ icpresentativc *’ when used 
m relation to a party includes the transferee of any inteiest who so far 


(1) Isliaa ChunJer Sirkar v Bern Madhab 
birLor, 24 0 02, 71 (1830) , distinguisbcd 
in Kah i Misnjau, 15 G W N 711 (1911), 
B\dri ^arain t I^licu Das, ID Ji. 493, lb7 
(1801), m Fnuiodro Deb Raikut t Raui 
Jui,udi!.li\van, U C 310 (ISSO), 1 B , tho 
heir Mas held not to bo tlio legal represent! 
tivo of tbo executors on tbo will bemg set 
aside 

(2) Vladho Das t Ramji Fatak, lu \ 2t>G 
at p 231 (1801) 

(J) Uadri 'Narain i Ivlijlicn Dis, suprt 

(4) Pwy Lai faiaba i Chandj Cbaxui 
faiiiba, lie W N 103(1300) 

(5) Bain Narain t IviUicn Pan i tpra 

(0) Kamesbwar Ptrsbad i Run Balialur 

Sitiob, 12 a ioi (ISsO) In this ca^o as iti 
llaahVichary MooUiopavlja i M duwani 
SuniomoMi 7C lOJ (U81), tbo oc feument 
uas btforu suit 


(7) Sco as to this notes to sect 50 

(8) Seo Shco Narain w Cliunni Lai, 22 A 
243, 240 (1000), and notes, post In Furiiia 
iianddas t Vallabdas, 11 B 500 (18S7) 
RamcUandri RoUtLar t MahadajiRolatkar, 
9 B III (1881) [tUo8 frotn m Behan Lai t 
Gani»atRai, 10 \ 1 (1887)], tho nssigiiimiiti* 
Moro pending suit, and sco aUo 

V Asaboddin Kasi, 0 C W N IJl (lOOl), 
Gopi Nath Cliatto{ adlua i Sajani Kaiita 
f>ingb. 10 C W ^ 210 (lOOa) 

(9) Seth Chand Vial t Durgv Del 12 V 
313 (tSSJ)> bliHraiu t Sakliarain, -U B 
3J (IJOS) 

(10) Foary Mohuii Cirowilhrj t Konicah 
Chunltr Numl^, 15 C 371 (1&&3), Sab 
Vfan Mull i Kanag isahaj athi, 10 -d 
(1892), l^ishiiant \ (nkataiuallii, 23 '1 Jl8 
(tJU5} 
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as such interest is concerned is bound by the decree (1) The follow- 
ing havo been held to bo such transferees* an execution-puichascr of the 
judgment-debtor’s interest, provided that ho is affected by the decree, such as 
the purchaser at an auction-sale of the equity of redemption in mortgaged 
premises , (2) a lessee of the judgment-debtor of attached property , (3) a 
mortgagee of the judgment debtor ; (4) a second mortgagee taking his mortgage 
during the pendency of a suit on the first mortgage , (5) any person who at 
the time of the execution of a decree is a transferee of the same within the 
meamng of sect 232 of the last Code (now 0 XXI r 16), tho term “ lepre- 
sentativo ” m the former section being held to include both subsequent trans- 
ferees as well as thoso who purchased directly from the person who obtained 
the decree : (6) the purchaser of plamtifi’s interest in property in smt , (7) the 
purchaser of property which was at tho time of the purchase under attachment 
in execution of the decree , (8) tho assignee of decree of Appellate Court (9) 
The transferee must, however, bo bound by the decree, and on this ground 
the purchaser of tho interest of a tenure fiom the judgment-debtor was held 


(1) Ishan Cliunder Sukar i Ccnimadhub 
Sukar, 2iC C2(1800)[cofflpeteacjrof£xecu 
Won Court), folloncd in Unicshanda v 
ilabandra, 14 0 L J J37 (1011), Ganga 
Das Seal t Yakub Ah Dobashl, 27 C 6TO 
(1899) [order appealable], Dnar Buksb 
&i«ap i Fatik Jab, 20 C 250 (1893) [com 
potency of Execution Court] , Badri Naram 
V Jaiktslicn Das, 10 A 483 (1801) [order 
appealable] , Matbewson v Gobardban Xn 
bedi,28 C 492 (1900) [suit barred], Para 
maoanda Das v Mababcer Donji, 20 il. 
378 (1890) , JImaksIu Acbi v Cbinnappa 
Udajan, 24 M. 080, G02 (1001) [competency 
of Execution Court] , Sbeo Naram t CIuidiu 
D al, 22 A 213 (1900) [suit barred], Koei 
natha Ayyar v Utbumansa Bautban, 25 
ik 529 (1901) [order appealable] Sco caws 
cited m Gukari Lai v Madbo Kara, 26 A 
■117 (1904) Madbo Das v Bamji Patak. 16 
A 2SC, 291 (1894), dutinguislung case of 
eimplo money decree [m iilucb caso suit 
maintamablo] Sco as to tins case, Gur 
Piaaad v Ram Lai, 21 \ 20 (ISOS), a pur 
chaser ptiidcnte hit is os much bound as a 
purchaser after decree, Sbeo ^arom » 
Chunoi Lai. 22 A 213, at p 216 (1900), 
Uadha Kishun 5Iar\\ari t Hera Cliandra 
Bese, n a W N 490 (1007), Pcari Lai 
bmgh r Chamij Charon bin^h, 5 U. L. J SI) 

(1900) , B. c., 11 C W N IW VstoUans- 

Lrccs of lurtial interests, set. Pasui'atbj « 
Ivothauda, 2S iL 04 (1901), Uaiadhau t 
IJirr-di, 13 C. U ^ 93 {l90>) 


(2) Ishan Cbunder Sirkar t Benunadhub 
Sirkar,supra, KasinatbaAyjari Utbumansa 
Bautban, 25 M 521(1901), ref to Sandbu 
Tarayanarv Hussain Sabtb, 28 M 87 (1001), 
Suarama i Somasundaru, 23 M 110 (1001) 

(3) Matbewson v Gobardban l^ibcdi, 28 
C 492, 8 c,5at\ N 054(1900) 

(4) Paramananda Das t Mababur Dossji, 

20 M 378 (1890) 

(5) Sbeo Norain t Chunm Lai, 22 A 213 
(1900) [suit barred ] , and \ endeo of Mort- 
gagor, Janki Prajsad t UlfatAIi, IGA 281 
(1891), and seo Tara Prasanna Boao i 
Ndmoni Iskan, 41 C 418 (1913), distin* 
guislung Kommincri Appaj a t- 5Iangcla 
Uanga^'ya, 31 3L 410 (1903) 

(0) Ganga Dos bcal i \akub Mi Dobarln, 
27C 670(1900), Dwar Buk&h Sircar i latik 
Jab, 20 C 250 (1893), Badri ^ara^n i Jai 
Isjshcn Das, 10 A 483 (l80>) 

(7) Mcnakshi Achi v Chumaua Uda^au, 

21 ^L GS9, bJ2 (1001), the report aajir, 
** plainttiTa mtenst ted ju. , judgment- 
debtor Tho j lamtiil uas s<.ekrag to attach 
tho jiropcrty, and the jwtitiuiicr uaa claiming 
that it uas subject to attachment. Ihu 
rcjiort docs not state by uhoru the i>ro]4.rty 
was sold Cukart Lsl i Madbo Bara, 20 
V. 417 at ji. 4.A) (1904) 

(3) GurlVasadr Bara I.al,21 A20(i393). 
fuIL Lalji Mai r Isund Kisbon., 19 .V. 332 
(13 Hi), Kuj juna r Kuraara,3l5L45<9(l9lO). 

('•) Vml ilaimixurrsutution. JarairuNatb 
Bo^ r Dhanna Das bur, .3 C 357 (l.'vd). 
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uob to be a lopicieutativc of tlio judgment debtor (1) Where property waa 
purchased subject to an attachment, but the decree under which the attachment 
was levied was subsequently set aside, it was held that the purchaser was not 
the representative of the judgment debtor within the meaning of sect 2ii of 
the last Code (2) A person who has purchased a put7ii holding at a sale in esecu* 
tion of a money-decree, but has not had his name registered in the landlord’s 
register, is bound by a subsequent decree for arrears of rent obtained by the 
landlord against the registered patnidar and by the sale in execution of that 
decree, and is therefore a “ representative” within the meaning of the section, (3) 
as IS also a person to whom a transferable occupancy holding was mortgaged 
before its sale in execution of a rent decree , (4) as is also (where the landlord 
of an occupancy-holding obtains a decree for rent against his recorded tenaut) 
uu unregistered transferee of the tenant into whoschandsapoition of thcholdiug 
had previously passed (0) and a mortgagee from the judgment debtor after 
attachment (6) 

Auction-puichaser— " V distinction must be kept between the case of 
an auction-puichascr who, purchasing property affected by the decree, such 
as the purchase of the equity of the redemption in a mortgage suit, is a repic 
scntativo of the patty whoso mteicst is so purchased, withm the meaning 
of the cases cited in the last paragraph and othci cases, such as the motion 
purchaser m execution of a simple money decree The position of the latter 
was the subject of some conflict of opinion under the preceding Code It 
was m some cases held that such au auction purchaser was not a party nor 
tho representative of a patty to the smt (7) On the other hand it was held 


(1) Kalu baUa t BUagabati Ikb^a, b 
OWN 127 (1901) ised qu whether it 
made any diffctcaco that the purcha&o was 
jinor to decree Sco also Itam Narain i 
Dnarka Nath Khcttry, 27 C 2C1 (189J) 
whero distioguislung sales hy sheriff from 
sales l>y tho Kcgistrar of tho IL C , the Court 
pointed out that tho purchase was not of an 
iQlercst affected by tho decree, and further 

I bo applicant did not rciircscnt the judgment 
debtor because their mtcrests wero ad\erM 

(2) Ghafur ud din i Haiiud Husaui, 32 A 
12J(rJ0J) lor light of iossc«sion of pur 
chaser at a jiuliii sale, sco brimati lixishDa 
i’roinoda Dassi t Dwarha ^nth bcu, 17 C 
W N 10J2(l'jlJ) 

(J) hurendra I»aram bingh t GopiSundiri 
1)041,32 0 1031(1995) 

(1) bm. ^lssa Bibi i lladba Kisbotv, 

II C n ^ 312 (1900) 

(5) Gojn ^atll Chattoiadh^a i fcajani 
Kauta bingh, 10 N 210 (I'JOi), 

Vigor Ml t Asabodm Kan, J C K IJl 
(iJOl) 

/O) Koj Hjuosawiju f hcdnpj mytr, 17 
M L. J J21 (1 -OTJ 


(7) Vishranalh Chardu NaA i Subra)a 
Shivappa, 16 B 290 (1800), liira bal 
Chattcrjii Gourmom Debi, 13 C 320(1880), 
ShiTram Cbmtamaa v Ji\a, 13 B 34, 37 
(1888) , Gout Sundae Lahiri i Hem Chundcr 
Choudhury, 16 C Jo6, SCO (1839) , Sabhajit 
t Sri Gopal, 17 A 222, 224 (1894) [otherwise 
if he was a transferee witluu tho meaning oij 
sect 233 (now 122) Sec, liowc\cr, conlr', 
Gulaari 6Ial t VladJio Itam, 20 V. 11^ 
(1001)], distmguishcd m Wdayati Bewail' 

» Kaad Kishore, 30 A 231 (1903) , ilaliaLir 
Prasad % I’artab Chand, 22 V loO, lot 
(1900) t in tlus case tho lartica to tho ouit 
were parties to tho j rocecdiogs , added tu 
them was tho jiurchascr, not us a rciru 
iAutati\o of ouo of tho parlies, but as a 
looker onmtircisUdintLorcsult J, Gobinl 
ban Itai t Bishan L’rosad, .3 V llO, U7 
(1900) [distiiiguishmg Ixliuin irnalo sde 
and Court bulu] In Ma„iu i Doilii 
JIulji, 2o B CJJ, CJ3 (1901), It was said that 
the auction purchaser wos certainly not lie 
rcjns^ntatno of llio dccrix holJtr, ond d 
was doubtful wlitlhcr ho was ircprcscntati'e 
uf ibcju fuKarain tcharjie 
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tliat\\hcii uo o «.fliiii tliM sotlion iln fuLdnf tJu piirclnsii who 

\s njiopatt^ lotlioMjit MiHintcrotlrtl 11 ) tliP result uai jio bir to the ipj)lic itioii 
of tlio section (1) Tins ilccision of the Pn\> Council wns sointtimcs under- 
stood as lajnng down tint the auction purchaser was a part) or a representative 
But this was not so , all that was held was that his interest m the result did not 
prevent the question being one between the partie.s (2) It was also held that 
the provisions of sect 2tt prohibited a amt b) a part) or his representative 
against an aurtion purchaser the object of which was to determine a question 
which propcrl) arose between tlic partn s or their rcprisentatives relating to the 
execution of the decree (3) 

\.n auction purchaser therefore (other than one coining within the meamng 
of the eases cited in the lost paragraph) is not a part) or a representative of a 
part) 

The purchaser of an undivided share must sue for partition by separate 
suit (1) An unrecorded co sharcrin a teiianc) is not a representative m interest 
of the recorded tenant witliin the meaning of this section (5) 

Sub section (2) — This is a vet) just provision intended to reined) mere 
technical defects Where a suit is instituted m the same Court as has juris 
diction to execute tlit decree, the fact that the question lias been made the subject 
of a separate suit in that Court instead of being determined b) an order undoi 
this section is not a matter affecting jurisdiction but of procedure onl) (6) and 
an objection on tins account has been held not to be ground of appeal (7) The 


Chowdliry t Gregory, 3 W It 30t {1SG7), 
ilshibir Smgh t Ram Bliagou an CUowbay, 
11 C. 150 (1834} tho flalo appears to iiavo 
been under another decree than that under 
which tho question arose In Anaodi i 
Ajudhia, 30 V, 379 (1903) jt was held that 
an auction purchaser is tho rcprescntati^o 
ol tho judgment debtor, not of tho decree 
holder (see Bhagwati v Banwan 31 A 82 
(1908)) In JIahadeo i Darsan, 51 C \\ 
N 542 (1911) it was held that an auction 
purchaser who sets up an antagonistic title 
13 not a rcpresentatiro of tho judgment 
debtor 

(1) Prosunno Kumar Sanjal t Kali Das 
Sanyal, 19C 083 089 (1892) P C, appled 
mPitat Chumbal 31 B 207,215(1900) 

(2) Slaganlal v Doslu Mulji 25 B C3I at 

P 025(1901) foUo^edxn VmirRaiv Bardio 
Singh, 5 C L J 201 (1900) In Mamkka 
Odayan t> Rajagopala Pillai, 30 M 507, 509 
(1907) tho proposition appears to be laid 
down in such general terms This case was 
dissented from m IsadamuDi i Vccrabhadra, 
31 507 (1010) See abo I^arayan i 


Uubor 3a B 275 (1911) and Ivxishna 
Satapasti t Sarasratula 31 M 177 (1903) 

(3) Babi Ram v Fattu, 8 A. 146 (ISSG) I 
B DItam Ram v Chaturbhuj 22 A 86 
(1899) Daulat Singh t Jugal Kishoic, 22 
A 103(1899), Surendra Mobini V Amarash 
Chandra 39 C 087 (1912) 

(4) \riumalai v Srinirasa 29 M 294 
(1906) 

(5) Joytara v Pran Krishna 13 C L J 
257(1910), 15 C W N 512 

(0) Purmessurco Perahad i Jankeo Koer 
19 W R 90 (1873) Azizuddm Hosscin v 
Ramanugra Roy, 14 C COo (1882) Biru 
Mabata t Shyama Churn Khawas 22 C 483 
(1895) Ram Saran Pando t Janbi Pande, 
ISA 106, 107 (189o) , cf as to distmction 
between competency and irregularity in 
execution proceedings \ islmu Sakharam t 
Knshnarao Malhar 11 B 153 (1886), Ketli 
lamma t Kelappan, 12 M 223 (1887) 

(7) Punnessureo Pcxshad t Jankeo Koer, 
sujmt Azizuddm llosscin v F^amanugra 
Roy supra , see abo Khoda Bux t Sadu 
14C L J 020 (1910) 
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Couifc has therefoie considered and treated a plaint under the circumstances 
stated as an application in execution (1) TIio Legislature has now sanctioned 
this practice both as regards suits which should have been applications, as also 
in the converse case 

Wheie an appeal was erroneously presented to the High Court as a first 
appeal from an order it refused to convert it into a first appeal from a decree 
under this section m the old Code road with sect 2 of that Code (2) Where a 
suit was barred under the provisions of this section hut the order of the Court 
executing the decree was erroneous, the High Court suggested that the latter 
Court should review its order (3) 

Sub section (3). — This sub section corresponds, with amendments, with 
the last clause of sect 244 of the Code of 1882, which was added to that Code 
by Act VII of 1888 The Court executing a decree can go into the disputed 
question of the transfer of the decree (4) Indeed, the question whether 
a person is a representative must be decided under this section and not 
by separate suit (5) The sub sectiou refers to a case where there is a 
dispute between two oi more peisons as to which of these is tho repre- 
sentative of a person wlio had been a party to the suit It does not 
include a case in which there could be no represcntativo os there was no 
liarty to bo represented (0) Nor can an application by tho assignee of an 
■auction purchaser to be placed on the record be dealt \nth under this 
section, as the expression " rcpresenlalive** does not mean tho representative 
of a party to the execution proceedings, but of a party to tho suit (7) It was 
held by tho Madras High Court that the amendment noted did not take away 
tho right of suit at the instance of an assignee of a decree for a declaration as 
to tlie validity of his assignment , it being said to bo unreasonable to construo 
tho phrase “ and not by a separate suit ” as applicable to the question referred 
to m the amendment (8) Tlio sub sebtion lias been oinended so as to make it 
compulsory on tho Court to determine the question of representation Sec anic, 
“ History and scope of section ” 


(!) ^Vzizuddm Ilosacin v Raraanugra Roy, 
14 C 605 (1882), at p GOO, Beru Ikfahata v 
Sl)>ama Cliurn Khawas, 22 C 481 (IS05), 
Jhaninian Lai v Koval Ram, 22 A 121 
(1809), Lalman Das v Jngan Nath Singh, 
22 A 370(1000) [tho Courtrefused to inter 
fero m second appeal ns tho lower Court 
Iml not been asked lei do soj, Wojan 
I’atbuli t I’akuran, 22 M 347, J19 (1884), 
Jotindra llolian Tagoro v llaLomtd Rasir 
ChoMdhry, 33 0 332, 335 (1901), Pasu 
patliy A})ar c Kothanda Rima Aj^ir, 23 
M 01(1001), stoXowDjtot Bapuji,5Bom 
L R 1030,1011 (1003) tlio Court refused to 
d > wj 03 It would not bo tho proixr Ceiurt to 
I xccuto tbo decree and wmilarly m Giir 
ITaaad r Ram I,a1. 21 \ 2»>, at ji 22 (iHJl) 
lu Slieodjbal ‘'vlii t lUuM mi 20 A. 113 


(1907) it was lield that tho Court should 
bavo doQO BO 

(2) KodarNathw Lalji^ihai 12 A 61(1880) 

(3) llohibunahv Imami 9A 220,231(1837) 

(4) Dwar Buksh Sircar i» Patik Jail 26 C. 
250, 2o3 (1808) 

(5) Bern Prasad Kunuar t> Lukbba Kun 
war, 21 A 323(1809), in hoHovor, Vnkulab 
liarana v Rangai^an Cliolty, 23 Jf 
(190a) it was hold not to be obligatory on tho 
Court to proceed under thu section « hero tho 
right to a] ply was already subj idtce 

(0) IlcmlVajtad Kuiiwar 1 MukhknarlUo, 
21 A 310. at pp 310, 320 (IbOO) 

(7) Sn .0 ilh Ghoso 1 Roma Nath Smlrv 
3 0 \V N 270(1803) 

(8) Boininaiujrtti Veiripp-a t ( Mntv 
Kunl* brimriva, 20 'f 1 (I *02) 
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Vn ippoil ljc4 c\ cu m a c^5Q in wliicli tlio qucUion ii not between tho parties 
tlio suit or their represent ati\cs, but onlj between tlic tlccrco holder and a 
person chimin^’ as his assignee (1) The effect of this sub section la to gno tlio 
right of nppc,il against in order detenmiung whether a pirt> applying for 
execution is or is not tho rcprcocntatisc of tho decree holder (2) 

\ Judge who sti)cd execution proceedings, pending a suit m which an 
issue had been nisei is to tho \ihdil} of i will under which tho applicant for 
execution chimed, wis held cntitleil to let upon his determination of tint issue 
in tho execution proceedings (3) 

Tho Codo cont iins no pro\ isions under which a rcprcscntitix o of a deceased 
decree holder can ha\o his naino ontereil on tho record when nothing 
remains to bo doiio under tho decree be}ond its execution, nor la there any 
ncccasity for any such entr), is proct-cdinga in execution do not abate on the 
judgment croditor’a dcith, and his represcutatis cs arc entitled to continue 
them (4) 

ExplaQatlon.~riiia I^xpIiDilion his been iddcd to removo a conOict 
of dcciMons under tlio list Code It was held b) tho Calcutti (5) and AUaha 
bad(O) High Courts that peraonswho wero exempted from tho operation of a 
decree, by tlio dismiwil, as respects them, of tho suit, were thenceforth strangers 
and not parties to tho suit and therefore no longer subject to tho section It 
was considered that as between tho party exonerated and tho decree holder, 
no question relating to execution could arise, bcciuso as against liim there was 
no docreo to bo executed Tho Ifadras (7) and Bombay (8) High Courts, however, 
held on tho contrary that a person was a party to in action, although ho might 
have ceased to havo any connection with tho suit before tho decree was passed 
and would still como under that clause Tho Legislature by this Explanation 
has now adopted tho latter view 


(1) Bournioapati Vccrappa v Cbinta 
KuntaSnnua^ 20 11 204 (1902) 

(2) Krishnama Chanar v Appasami Muda 
liar, 25 IT (1901) , and sco Ganga Das 
Sealr Yakub AIi Dobashi, 27 C 070(1899) 

(1) Dliawanuhankcr v Naransbankcr, 1 
Bom L It 30. A c, 23 Bom 630 
(1809) 

(4) Jcshanlmr Slancharara r Pandya 
Tuha, 2 Bom L 11 887 (1900) 

(C) Ram Pershad v Jagannat)i Bam 30 C 
131. a c CC W N 10(1002) Rabimnddi 
Sirkar v Loll Meah. 29 C 090 s c , 6 0 
W N 720 (1902), Kameshwar Pershad v 
Run Bahadur Singh, 12 0 458 (1880) Goar 
Kuhoro Chowdhry v Slahomcd Hossein lO 
W R 101 (18CS) but when an intcrrcnor 
had been made a defendant and exempted 
from the operation of tho decree, but directed 
by tho Appcllato Court to jiay costs, hs was 
held to be a party to tho suit Ilureo Kishoi® 
t. Kaloc Kjshoro. 8 W B 114 (1807) 


(0) Jangi Nath i rhundo.llA 74(I8S3), 
MuLarrab llusain v Hurraat un oissa, 18 A 
62(1895) laalka Prasad V Basant Bam 23 
A 340 (1901) [party against whom no dccroo 
passed) followed in Shoo Pargash i Nawab 
Singh (1910) 32 A 321 

(7) Bamaswami Sastrula V Knnicswarama, 

23 M 301 (1899) [dissenting from Naga 
Mutha V liamcswaramma 15 220 (1891), 

foil in Vasudova Upadhya v Tirlliasaml, 19 
M 331 (1893) iThoro tho part of tho decreo 
which was being executed was not against 
the person in question] , Sankaradivammal 
V Kamara Saniya 8 Af 473 (1835), contra, 
Gadecherla v Gadcchcrla 21 AI 45 (1897), 
though it was held that a p rson against 
whom tho plaintiff had abandoned tho claim, 
not being able to servo him with notice, was 
not a party to th' snit Vcnkatapathi Naidii 
t Subraya Mudali, 17 Sf L J 410(1907) 

(8) Goun p Vigucshwar, 17 B 49 (1892) 
Tparty to suit though not to appeal! 
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Appeal • — The object of the section being that the Court having the 
paities (and other persons interested) before it, should decide all questions 
relating to execution anaiug between them, in place of allowing one or the otbei 
of them to put his adversary to the delay and cost of a separate suit in cases 
in which, but for this section, it might be possible for him to do so, in order 
to eliect this object completely, without injustice to the parties, an order under 
this section has been included within the defimtion of decree in sect 2 of the 
Code (1) 

In order to determine whether an appeal hes, it must be first ascertained 
whether the case is one which falls withm the section In the first place, the 
order complained of must be one made by a Court executing a decree (2) If 
so, the question determined by it must be one relating to execution If it 
IS not, then, unless an appeal is elsewhere expressly given, there is none (3) 
In the first place, there is a distmetion between acts done in pursuance of a 
decree and acts done m execution of it So an order passed m a suit for partition 
subsequent to the decree appointing a commission to make the partition is not 
an order m execution (4) 

There is no appeal from an order not relating to the enforcement of a decree, 
such as an order of a Judge confirming the report of the commissioner for tabng 
accounts refusing to require the defendants to give inspection of certain books 
for such an order is not nithin the contemplation of the section (5) Nor is an 
order appealable which is a mere ministerial act such as a direction to a sub 
ordinate oCBcor to receive money, there being no question m controversj fmallj 
determined (6) There is no appeal if the matter is one indirectly and 
remotely relating to the execution of the decree (7) But though the propert j 
may not bo the subject of the decree, if it has been interfered with m execution 
the matter relates to execution (8) Where an order absolute for sale or foreclosure 
of mortgaged property has been made, any question that arises as to that ordo'' 
h IS been held not to relate to execution of the decree (9) Nor is there an appci 
against an order made wlien no question arises in execution of derrec, tJic dtcre 


(1) Mohendro ^arain Chaturaj t Gopal 
Mornlal, 17 C 760 773 (1890) As to ordere 
uadir llio Agra Tenanej Act sco Ivharag 
SiDgbv Pola llatn 27 A 11(1004) overruled 
111 Zohbra v Mangu Lai 28 A 723 (lOOC) 

(2) llamchandrv v Balmukuiid b Bom 
L i; 7sO{1901) 

(3) Nilial Cliand t CbuUo Lai, 9 C 214 
(18S2) 

(4) Jogodishiiry t loailosh Chau Ira 24 C 
725, F B (IS97) 

(5) Hustumji Burjorji i latvsowji, 8 B 
.37(1881) 

(0) Iltilvs lUi i Ihrihi Singh U \ £KK) 
(13^7); nv to the dutiiictioii bctULiU ad 
numvUutivc an I ju licial proceedings, iico 
Sivaganii Vein r Sul rihimuia, 27 V 2 1 
(I -.1) 


(7) Itaja Fudtnanund Smgb Bahadoor t 
Dooiga Persbad Doohey 4C W N 39(1899 
(execution case dismissed for non payment i 
process fee] 

(8) Appa Uao v \ cnkataramanajammi 
23 M 55 (1899) 

(0) Akikunniasa Bibco v Itooplal Das, 2 j 
C 133 (1897) (objcctioa by the rcjre^ciiltltit 
that she was ciitttli.d to a sbaro in the iiiort 
{,agcd pro 2 >crt) Scpiralc suit lies to d<tcr 
mine the qmstiuu] larvpailu Ghoso t 
ICadiiui Dauoc, 29 C 611 (1001) [ubjcctiun 
that n > notice w is given hi f iruur h rn( 
furfm-clusuri. was ma 1 ], Jiutiin \lilvhuii 
kar t \blut Gallur Iviian 8 C U V JU. 
(1003) fidjuitiiunt of dirr j ivuiuit 
iK^fire d-cno oN I it ) 
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having bccu alrc id} cvtrulcd (1) A question whether the decree itself is in\ alid 
13 not ono relating to execution (2) Further, the question must be between 
parties or reprcscutati\es,(3) and not between a party and his representa- 
tive (4) or between co decree-holders (5) See notes on the terms “Parties,” 
“Representatives” and “Auction-Purchaser,” ante Again, assuming 
that the matter is ono mentioned in the section, the order must fall within 
the dciinition of a decree It must bo an adjudication of the ngbt claimed, 
and the determination must be final (6) It is not every order made m 
execution which is a decree, otherwise every interlocutory order m an 
exccution-proLceding, such as an order granting or refusing process for 
the exanunation of witnesses, would be appealable (7) So an order merel} 
deterraimng a point of law arising incidentally or otherwise m the course 
of a proceeding and not refusing or granting relief, is not appealable, (8) 
nor IS an order on an apphcation to set aside a sale under 0 XXI r 9,(9) nor 
13 an order for security m stay of execution, for it does not determine the rights 
of the parties (10) Nor is there an appeal when it is otherwise excluded, as in 


(1) Bajha Roy v lUuikumar Pershad, 2C 
C 629 , 8. c , 3 C W. N 374 (1809) [amend 
mg a sale oertificato to correct boundanes] 
Saddo Kunwar v Banvi Dhar, 23 A 47C 
(1901) [order refusing to amend a sale ccrti 
ficatel, Bhimal Das v Mt Ganesha Kocr, 
10 W N 058(1897) 

(2) Awnachallam v Murugappa, 12 M 
603 (1899) [decree impeached on the ground 
that though the minor s guardian consented, 
sanction of the Court had not been obtained), 
and SCO notes to Explanation IV 

^(3) Saddo Kunwar v Bansi Dhar, 23 A 
470(1901), Rashbehary llookcrjeo t Mabar 
am Sumomoyce,? C 403 (1881) [applicaoto, 
assignees from judgment debtors before rent 
decree, which was being executed] ^lammod 
I Locke, 20 M 487 (1897) [djsputo between 
Judgment debtor and purchaser only) as re 
gards auction purchaser, sco now clauso (6) , 
Ishn Dutt V Mewalal, 20 A 13(1 (1903) 
[order refusing to entertain the objection of 
the mortgagor, judgment debtor to the sale 
of the mortgage decree in execution of a 
monp' .ifcreo against the mortgagee] , 
Bauadhar i Narain Das. 24 A. 519 (1003) 
[order disallowing an objection bj tbo 
Judgment-debtor that moro bad bccu 
delivered to the auction purchaser than was 
^eluded la the salc-ccrtificate] Ghulain 
‘shahbir c Dwarka Prosad, IS k. 30 (lt«»5) 
lordir directing dilixci^ of pOMCssion unJ«r 

31!, or 3U of the last C V Code to an 


auction purchaser , application m status 
as auction purchaser, ref Saddo Kunwar 
V Bansi Dhar 23 A 470 (1001) which was 
an application to amend salo certificate) 
Appd Bhima Das v Mt Ganesha Kocr, 1 
C W N 058 (1897) Contra, Muttia v 
\ppasami, 13 M 504 (1800), Mungoya r 
Ua>at Saheb, 23 B 237 (1803) [clauso set up 
on behalf of third part^ But sco notes to 
Explanation III ] 

(4) JIaganlal Mulji V Doshi Mulji 25 B 
C31 (1901) 

(5) Gyamonec i Itadharaman 5 I 5 j2 
(1879' 

(0) Nihal Cliand i Rameshwan, 9 C 214 
(1882) Sco Kharag Singh r PoU lUm, 27 
A. 31 (1904) [ \gra Tcaanc> Vet] 

(7) JogodiaUury Debcat Kailaah CLundra 
Lahirj, 24C 725, at p 739 (Ki'J?) fullowtd 
m MuUiUr Ahmad « Jlugarrab JIusain. 
34 ^V. 530 (1912), and seo DaUhmu r 
Vlaru Den, 37 5L 29 (1914) 

(8) Bcliaolal Pundit r Kedarnath Mallick. 
18 C 409 (IbOl) [order directing that the 
question whether tho decree had been com 
pionuacd, and satufaction mUzvd the 
fraud of the jud^mcot-detUir, should I'C trud 
on its merits under u 214). Ikcki Nandan 

X p.n .i ^tugh, ICtkVV N 121, 125(lJllk 

(9) Asuauddi r Pnn, 15 C W N. s(4 
(1911) 

(lU) l^araswati lUrmama r Up Dai 
Barman. 41 C. loO (1913). 
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Appeal — The object ot tlie acctiou being that the Court liaMng the 
patties (and other persons interested) befort it shunld decide all questions 
relating to execution arising between them, in place of alloinng one or the other 
of them to put his adversary to the delay and cost of a separate suit in case's 
m which, but for this section, it might be possible for him to do so, in order 
to effect this object completely, without injustice to the parties an order under 
this section has been included within the definition of decree m sect 2 of the 
Code (1) 

In order to determine whether an appeal lies, it must be first ascertained 
whether tho case is one which falls withm the section In the first place the 
order complained of must be one made by a Court executing a decree (2) If 
so the question determined by it must be one relating to execution If it 
IS not then unless an appeal is elsewhere exptcsjly given there is none (3) 
In tlic first place theic is a distinction between acts done in pursuance of a 
decree and acts done m evecutiou of it So an order passed m a suit for partition 
subsequent to the dccrco appointing a commission to make the partition is not 
an order m execution (4) 

There is no appeal from an order not rel itmg to the enforcement of a decree 
such as an order of a Judge confirming the report of the commissioner for takmg 
accounts refusing to require the defendants to give inspection of certain books 
for such an order is not within the contemplation of the section (5) Nor is an 
order appealable which is a mere mimstcnal act such as a direction to a sub 
ordinate officer to receive money, there being no question in controversj finallv 
determined (6) There is no appeal if the matter is one indirectly and 
remotely relating to the execution of the decree (7) But though the property 
may not be the subject of the decree if it has been interfered with m execution 
the matter relates to execution (8) Whcie an order absolute for sale or foreclosure 
of mortgaged property has been made any question that arises as to that order 
has been held not to relate to execution of the decree (9) Nor is there an appeal 
against an order made when no question arises m execution of decree the decree 


(1) Ulohendro Naram Cbaturaj i Gopal 
Mondal 17 C 769 773 (1890) As to ordera 
under the Agra Tenancy Act see Kbarag 
Singh tf PolaRam 27 A 31 (1904) overruled 
m Zohhra v Mangu Lai 28 A 723 (1006) 

(2) Ramchandra v Balmubund C Bom 
I R 780 (1904) 

(3) Nihal Chand v Chutto Lai 9 C 214 
(1882) 

(4) Jogodishury v ICailash Chandra 24 C 
72*;. F B (1807) 

(5) Rustomji Burjorji v Ivcasow]! 8 B 
287 (1884) 

(0) Hulas Rai v Pirthi Smgl 9 A 600 
(1887) as to the distinction between ad 
ministratne and judicial proceedings sco 
Sivagamt Aohi i S il rslmiaaia 27 M 259 
(I »03) 


(7) Raja Pudmanund Singh Bahadoor v 
Dooiga Pershad Doobey 4C W N 39(1899) 
[execution case dismissed for non payment of 
process fee] 

(8) Appa Rao v Venkataramanajamma 
23 IVI 65 (1899) 

(0) Akilunn ssa Bibcc v Booplal Das 2o 
C 133 (1897) [objection by tho rejresentat oe 
that sho was entitled to a share in tho mort 
gaged property Separate suit lies to deter 
m no tho question] Tarapado Ghoso i 
Kammi Dassco, 29 C 044 (1901) [objection 
that no iiotico was given before order absolute 
for foreclosure was made] Hatim All Khun 
tar V Abdul Gailur Khan SOWN 102 
(1003) [adjustment of decree pajmie it 
before dccrco absol ito] 



Pam II VXKLTIOK. 20.') 

‘-r« <7 

liAung boc i ilif » 1\ < iilc.l (1) A qucAtioii whctlicr (lie dtcrco ilstH is in\ ilid 
Ji not one nhiing to CAccuUon (2) ruitlicr, tho question must bo between 
parties or reprc>riit ati\r^ (3) .in(i not between *1 party oml liii representa- 
tue(t) or between c<> decree lioblers (i) See nolM on the terms “Parties, 

“ Uepresentatues’ an I “ Vuction Purchaser,” ai\lc Again, assuming 
tnat the matter is one inentnmed in the section, the order must fall within 
the dc&nition of a decree It must he an adjudication of the ngbt claimed, 
and the dctennination must be final (6) It is not c\ery order made in 
execution wliirh is a decne, otherwise eserj inlcrlocutorj order in an 
execution prot-ccding, such as an order granting or refusing process for 
the examination of anlnes es, would be appealable (7) So an order mcrelj 
determining a point of law arising incidentally or otherwise in the course 
of a proceeding and not refusing or granting relitf, is not appealable, (8) 
nor is an order on an application to set aside a sale under 0 XXI r 9,(9) nor 
IS an order for security in sta) of execution for it docs not determine the rights 
of the parties (10) Xor is there in apjwal when it is otherwise excluded as in 


(1) lUjha Uoj c lUmVuinsr PifRluMl 2i» 
G 529 , c. 1 a W X Vi (Is 19 ) (amcDd 

mg a ule-cirtirrato to corr^<t boundaries] 
Saddo Kunwar r Itansi Dhir, 23 A 47o 
(1901) [ordtr rcIuKtng to amend a aalc ccrti 
ficate], Bbiinal Da* r Mt Gancaha Kocr 
1 C W N C5S(1S97) 

(2) ^Vniiuchallam t Munigappa, 12 M 
503 (1899) fdeerto impeaclicd on tho ground 
that though tho lamor s guardian consented, 
sanction ot the Court Iiad not been obtaincdl 
and SCO notes to !■ splanation IV 

(3) Saddo Kunwar v Baosi Diur, 23 A 
470(1901), Rashbcliary Mookerjeo c llabar 
am Surnomojce,7 C 403 (1831) (applicants, 
assignees from judgment debtors beforo rent 
decree, which was being executed] Mammod 
f Locke, 20 M 487 (1897) [dispute between 
Judgment debtor and purchaser only] as re 
gards auction ijurchascr, see now clause (6) # 
Ishri Dutt V Mowalal, 20 A 130 (1903) 
[order refusing to entertain tho objection of 
the mortgagor judgment debtor to the sale 
of tho mortgage decree in execution of a 
morn, acreo against tho mortgagee] , 
Raiaadhar v Naraia Das 24 A- 519 (1903) 
[order disallowing an objection by the 
judgment-debtor that more had been 
deliTcred to tho auction purchaser than was 
included m the sale certificate] Ghulam 
Shabbir v Dwatka Proaad, 18 A 30 (ISOo) 
lordcr directing delivery of pos^esaion under 
M 318 or 319 of the last C P Code to an 


auction purcha.*cr application m status 

as auction purchaser, ref Saddo Kunwar 
t llansi Dhar 23 \ 470 (1901) which was 
an application to amend sale certificate] 
Appd Bhima Das e Mt Ganesha Ivoer, 1 
OWN 058 (1897) Contra, Muttia v 
Vppasami, 13 M 504 (1890) . Murigoya v 
Uajat Sabcb, 23 B 237 (1893) [clausa set up 
on behalf of third part) But sea notes to 
Explanation HI) , o- t» 

(4) Maganlal Mulji v Doshi Mulji 2a B 


(5) Gjamonec i Radharaman 5 t oJ- 
379' 

(0) Nlhal Chanil v Eameshwan, 9 0 214 
382) SCO Kbarag Singh v Pola Ram 27 
31 (1904) [Agra Tenancy \cS) 

(7) Jogodiabury Doboac laailash Cbuadra 
Iliiri 24 C 725, at p 730 (1897), toRowcJ 

Malibtar Ahmad v ilagarrab Husain, 
A 530 (1012), and see Laksbmia v 
.m Den, 37 M 20(1914) , 

(8) Bcbarjlnl Punditu Kedatnalh Mullicb, 
c 409 (1891) [order directing that tho 

Lcstion whethor tho decree had been com 
omised, and satisfaction entered by tho 
ludof the judgment debtor should Ixs tried 
I Its merits under s. 244) Deoki Nandan 
Baasi Singh, 10 C W N 124.125 (1911) 

(9) Asimuddi v Pran, 15 C W N 844 
911) 

(10) Saraswati Barmama v Colap Dis 
arman, 41 C 100 (1913) 
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tlio caso of an order in execution of a decree for possession under sect 9 of the 
Specific Relief Act (!) 

The following oiders lia\o liecn held to bo appealable An order refusing 
to allow represontatuo to take out execution until certificate granted under 
Act XXVII of 1800 (2) An ordei relating to the fitness of a member of a 
rebgioua matitution to be appointed under a decree, (3) an order under sect 8T 
of tho Transfer of Property Act extending the time for payment of the 
mortgage decree (4) or refusing to enlarge time in a decree for redemption (5) 
An order refusing to grant reasonable extension of time to the mortgagor 
judgment debtor to pay m the decretal amount, (6) or declaring the amount 
duo under a mortgage decree under sect 88 of tho Iransfcr of Property 
Act, (7) or an order passed upon an appbcation made under sect 89 of that 
Act, (8) or an order on an application by a mortgagor that the mortgagee judgment- 
creditor, having purchased a portion of tho mortgaged property subject to his 
mortgage in execution of a simple money decree by a third party, was bound to 
discharge hia mortgage debt, (9) or an order setting aside a sale or refusmg to 
set aside a sale, (10) or refusmg to enforce execution upon the application of a 
transferee on tho ground that he is not a transferee or representative, or on 
tho ground of limitation, (11) or refusing to determine whether on occupancy 
holding 18 ttanaferablo according to custom or usage and is therefore saleable, (12) 
or erroneously holding that tho samo can be attached and sold, (13) or an order 
refusing to sot aside on appeal an order dismissing objections to the execution of 
a deoreo for default, (14) or refusing an application of the judgment debtor for 
rocovQiy of the amount paid m excess of the decretal amount, (15) or an order 
disallowing the objectiou of a person who has been brought on the record of tho 
execution proceedings as a rcprcsenlative and who sets up a title of his own to tho 
attached property , (10) or orders m proceedings for the dehvery of possession to 
tho auction purchaser after sale inexcoutionof tho docrco (17) or an order refusing 


(1) Souza V Gulam TlloiSin, 20 Tfi 403 
(1012) 

(2) Hotilal V Hardeo, 6 A 212 (1882) 

(3) Ponnambala v Sivagaana, 17 M 343 , 
s c , 21 I A 71 (1894) 

(4) Rahima v Nopal Rai, 14 A 520 
(1892) 

(5) Rungo V Bhomsettj 20 B 121 (1901) 

(C) Note to Hulas Bai v Pirthi Singh, 9 

A 500, at p 603 (18S7) 

(7) Arj'ao Bank v Kamma Venkata, 26 M 
237 (1902) 

(8) Alallikarjunadu v Lmgamurti, 25 M 
244 (1D02) [order refusing to pass an oxdia 
absolute for sale] In, howovor, Pramatba 
V Khetni,29 C C31 (1902), it was held that 
tho order was not in execution but in pro 
cccdings m contmuation of tho original suit 

(9) Eru&appa Jludalnr v Commcreial 
r>'ind Sfortgago Bank, 23 M 377 (1893) 

(10) Alakka v Snrani, 2-1 A 103 (1901) 


UV; "Baclri Naram v daikiibcn, lb A 
(1894) 

(13) Majed Hossein i Raglibar, 27 C 187 
(1899) , Gahar Khalipa Bipari v Ivasimuddi 
Jamadar, 27 C 415 , s c . 4 C W N 557 
(1899) 

(13) Sitanath Chatterjee v Atmarain, 4 C 
47 N 571 (1900) 

(14) Lalnaram Smgh v Hlahomed Rad 
uddiQ, 28 C 81 (1900) 

(15) Dhan Kunwar v Mabtaf Singb, 22 A 
79 (1899) 

(lO) Shankar Dutt v Harman, 17 A 245 
(189a), following Punchanun Bandopadhya 
V Robia Bibcc, 17 C 711 (1890) , Madhusi 
dan Das v Gobinda Pria, 27 Cal 34 , s c 
4 C W N 417 (1899) frcprcsentatjvo ro 
sisting delivery of possession] Togendra v 
Gobinda, 35 C 3G1 (lOOS) 

(17) Mftdhusudan t Gobiii h I’na 

supra 
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to set aside a sale to a decree holder purchaser, the decree in wlucli suit bad been 
set aside (1) An order setting aside a sale under sect 310 a of the last Code 
(now represented by 0 XXI r 89), when the dispute la between the decree- 
holder and the judgment-debtor, (2) or an order refusing to set aside such sale 
when tlio dispute relates to execution, (3) or an order detcnnimng whether a 
patty appljnug for execution is or is not the representative of the decree holder, (4) 
or an order disallowing objection that the value of the property specified m the 
sale proclamation was grossly inadequate, (6) or an order directing delivery 
of possession of property sold under a mortgage decree, though purporting to 
bo under sect 335 of the last Code,(6) or refusing delivery of possession of pro- 
perties sold to a decree holder mortgagee or a decree holder m execution of his 
decree, (7) or an order refusing dchvery of possession of jewels not subject- 
matter of decree retained in Court (8) or an order refusing to stay sale for under- 
valuation (9) All orders staying execution of decrees whether passed by the 
Couitwhich made the decree, or bytbe Court to which it is sent for execution (10) 
An order directing stay of execution of a decree on security bong furmshed by 
the judgment-debtor is appealable by the judgment debtor on the ground that 
the security ordered is excessive (11) So is an order in the execution proceedings 
whereby the tight of a defendant against whom no decree has been passed is in 
vaded (12) Or where the judgment debtor alleges fraud m execution proceedings 


(1) Umcdmal v Snnath Roy, 27 C SIO, 
8 c,4C W N 092 (1000) 

(2) Kripanath Pal v Bam LaLsmi 

I C W N 703 (1897) , Phul Cband 
1 ^ur8^lgh Pershad. 2S C 73 (1899) . but 
»co Asimuddi t Praii IS C W N 844 
(1011) 

(3) Murlidbar t Ananda Rao, 25 B 418 
(1900) Contra, Magaulal v Doshi AIulji, 25 
B 631 (1901), when a i^uesUon arises 
IkIwccr a party and bis rcprcscntatjrc 

(4) Krisbnama Chanar V AppasamiMuda 
liar, 25 M C45 (IsOl) [application for cxccu 
tion by successors of a trusteo decree holder 
who was alleged to bavo been suspended), 
Badri !\aram v Jaikisbcn Das, 10 A 483 
(1894) , Guiiga Das Seal v Jakub A!i, 27 
^ 670 (1899) 

(6) Gunga Pros.ad t Bajeoomar Gbosc 30 
C- 017 (1903) 

(6) Ram Naraiii Saboo t Bandi PtwhaJ, 
31 C 737 (lOOl) [in onler to sto under what 
section case come* Court must look into 
true nature of application not merely to 
tbo statement of the party), followed in 
Man^ayj-a i ‘vnnimiilu 24 'f 7>- *7 477 
U913) 

17) Kasi Nath Ajyar t I thumansa 2o if 


529 (1901) , SCO Katfayat Patliumaryi t 
Raman Mcnon 26 M 740 (1902), m which 
it was held suit uas barred 

(8) Appa Rao v Venkataramanaiamma 
23 M 55 (1899) [on the ground that though 
tho jewels were not subject matter of the 
decree tho property had been interfered with 
m course of execution) 

(9) Sirasami Naickar i Ralnasaml 
Naickar, 23^1 563(1900) Contra Siragani 
Achi V Subrahinania, 27 M 2uJ (1903) 

(10) Ghaiidm v Fakir Rikhah. 7 A 73 

(1834), Musaji VbduUa t Damudar Das, 1. 
B 279 (18SS) [order under s. 545) JULant 
Ishwargar t> Chudasama, 12 B 30 (IssT) 
[under s 515) RroTideJ Uiat the order ii 
by the Court of execution lUmcIianlxa r 
Balmukund. 0 Bom I*. R- "»0 (1J04) ^ 

(11) Udeyadtta IXb r Gn^son 12 C hZt 

(12) \ibbudapnjav \ iJiamobi, 22 M 131 

(IbOs) f*PP*'‘7 di^mua-d M no loraii a 1-* 1 
taken place), Ramaswami 'MitraU r 
Kamiaaaramma, 23 M 3ul (Is/J) P B 
I>isAr{ited fruia at p 3>l, llpk p. io-*- 
Diaseate-l from Kal»a I’ravi I r Baaint lUtn. 
23 34j (1 “ll). Sr« *jb,-<t .l**-ai*<4 In 

Rotea to Fijilacat on, a« e 
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b£0 48 

on tlio part of tho deciec liuldci or aiictjou purcliascr (1) An appeal lies 
in in application to set aside a sale under bcct 173 of the Bengal Tenancy 
Act and 311 of last Code whore tho auction purchaser 13 the benamidar of the 
judgment-debtor (2) and from m order upon an apphcation to deposit 
landlord’s fee under tlio Bengal Tenancy Act and for confirmation of the sale 
and grant of sale certificate (3) and an order allowing the judgment debtors 
objection to delivery of possession to tho auction purchaser on the ground that 
tho salo was invalid as tho landlord’s fee m tho manner required by the Bengal 
Tenancy Act was not paid and tho sale could not be confirmed (4) But an 
order under sect 174 of that Act was held not within the section (5) Where 
a Small Cause Court decree was sent for execution'to the regular Court of the 
District and an order was passed under sect 244 by that Court (Subordinate 
Judge), held that an appeal lay to the District Judge (6) 

The Court can require an appellant from an order made under this section 
la execution of a decree to give security for the costs of the appeal and of the 
original suit (7) 


Limit oi- Time for E\eoution 

, 48 (1) IVlioie au applicatiou to execute a decree not being 

execution baired in a decice gi anting ail iiijunciwn has been made, 
] tei/ain cases no order for the execution of the same decree 

shall be made upon any fresh apphcation piesenied after tho 
expiration of twelve years from — 

(а) the date of the decree sought to he executed, or, 

(б) where the decree or any subsequent order directs anj 

payment of money or the dehvery of any property 
to be made at a certain date or at lecurnng periods, 
the date of the default m making the payment or 
dehveri/ m respect of which the applicant seeks to 
execute the decree 


(1) Ncmi Cliand Kanjiv Pmo Natb 2C 
W N 69I(I898)[as 244and3U ondsecond 
appeal lies at the instance of auction par 
chas’r] Hiralal Ghosh v Chundcr Kant 3 
C W 403 2f C 539(1899) but no second 
apfical lies whero none of tho q^ueations nndcr 
s 153 of tho Bensal Tenanev Act aro decided 
Aronmohuu Dassi v Lackhinaraia Chandra, 
28 C IIG (1900) Paiashram i Bilraukund 
32 B 672 (1903) See cases cited in notes 

* Fraud 

(2) Chandmoneo v Santomonce 24 C 
-07 B c 1 0 W N 534 (1897) [second 
appeal] m Rothu bingh t ilifiri bmgb 21 

r 82'5(1891) there was no appeal as appellant 


was not a party to the suit ref to Kara 
baadhu v Hansh Chandra 3 C W N 134 
(1898) 

(3) Knshna Chunder Butt t Anukul 
Chundor 6 C W N 190 (lOOl) 

(4) Mobim Chandra Bhuttacharjeo v Kani 
Lochan Bey TOWN 591 (1903) [second 
appeal) 

(а) Ivtsbon Alohun v Sarodamani, 1 C 

N 30 (1890) foil Sulh Naram i CoroLo 
Persad SG IV N 344(1898) 

(б) Peary Lai Singh i Radha Nath Smgh, 
11 C IV N SCI (1907) 

(7) D^gdn t Chandrabl an 24 B 314 
s e 1 Bom L U 817 (1899) 


I’art U 

Me. <8 


tXLCUTlO.N. 
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(2) Nothing in this section .shall he ilccmal— 

(a) to -prc^xidc (he Court ftoiii ordering the execution of a 
decree ujioii an application picsciitcd after the expira- 
tion of the taid term of twelve }ears, where the 
judgment-debtor lias, by fraud or force, prevented 
(he execution of tlic decree at some time within 
twelve ^ears iimnediatcly before the date of the 
application ; or 

{b) to luml or olhcncisc affect the operation of article 180 of the 
second schedule to the Indian Limitation Jet, 1^77 (1) 

“Where an application to execute a decree.” — ILw was lield to 
luiju au) appUcaliou to execute a decree, and was not confined to the last 
appbcation preceding tlic expirv ot li ^cars troni either of the points of time 
mentioned (1) Tho former eLction referred oiib to decrees for the paj- 
lucut of inoucj (3) ot deli\cf> of other proptit) A dccito for the sale of moit 
gaged propert) was held not to be a decree for the payment of nioncj, c^tn 
though tho judgmcnt-dchtor was p».rsonill> hablo for the deficiency (1) The 
•ipphcatiou of tho pro\ ision has apparently been extended to all dcciecs with the 
exception stated 

■Che \^o^d‘j * ludgr luted ha\t btcu onutted ‘ tirantcd ” has been held 
to mwn admitted (3) as stated iii 0 X\I r 17, and in addition there has 
been issue of process lu execution (6) Jwy fresh uypbcaiion “ has been sub- 
stituted for “subsequent application, (7) with a mcw to rtndenng it clcaicr 
that ancdlary appUcations merely to complete onested execution arc not 
obnoxious to the bar (8) It has been bold that since tho right to enforce a 

(I) .Art 183 of VctlVofiyjS ilancrjcc, 10 C 714 (1889), Chengaja t 

(>) IVIcshar Ilai t Parbati, 10 \ 198 Ippasami, 0 M. 172 (1882) , Foraga L.uar i 

Bhagwan Dm, 8 V 301 (1880), BamaJhar 

(J) Bal ChauJ t KagLunalb Das, 4 V 155 x Ram Day al, 8 4 530(1860), BaiuBonaz 

(1881) , Pahah»aii Smgli t Xaraiii, 22 V. 401 i Ram Cbaran 18 4 49 at p 51 (1895) , but 
(1900), tUat m Vlabarajali of Bcttores sco Moticband t IvnshnariT Ganesh, 11 B 
‘ Laljifaingh 24 X 030 (1912) 524 (1837) 

(4) iazil Uouladar t ICrishoa BujuUioo (7) Afl to tlus term wlucli assumed that 
^oy. 25 C 580 (1897) , Ram Charan Bhagat tl»o pronous application to execute bad been 
‘ Shooborat Rai, IC 4 418 (1894), Rartick mado under tho Code itself [4nnaji Appaji 
Xatb Pandoy t Juggernstb Ram Marwari, t llamji Jiiaji 10 B 348 (1889), Ashoo 
27 C 28o (1899) dis ented from in Abdullah tosli Dutt t Doorga Churn Cbatterjce, 0 C 
Sabib i Oosman Sahib jam! , ref Cbandi 504 (1880)] seo Gandbarap Singh v Sheo 
Charan Roy v Ambika Charaii Dutt, 31 C darshan Siogh, 12 4. 571 (1890) , Rahim Mi 
”92 (1904), di&s from Jadu Bath Prasad t Kbaao FhulChand, 18 4. 482 (1890) , Vira 
Jagtuohan Das, 25 4 541 (1903), Pabalwan ramaw Vnnasami.C U 359(1883) , Sreenath 
Singh V Naram, 22 A 401 (1900), Abdulla Goohot XusooflChan, 7C. 556(1881) , ilus 
faahib t Doctor Oosman Sahib, 28 M 224 hairaf Begam v GhahbAh, CA 189 (1884), 
(1904), V^aidhinadasamy Ayjar v Soma RamSarupt Dasratb, 33 A. 517 (1911) 
BUndramPiUai, 28 VL 473 (1904) (8) Kamsjlla t Ishri Smgb, 32 A, 499 

{•>) Dew an AIi v Soroshibala Dabce, 8 C (1910) , but this has been dissented from in 
297 (1881) Bishcshuari Jasoda, 17C W X 022(1913) 

('^) Bilmoney Singh Deo t Biscasur 
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Sec 50 

icccivcd ])j huu or talvcn into liia dwposition (1) When an application is made 
under this section the Court should, under 0. XXI i 21, issue notice on the 
person named calling upon liiin to show cause wh} the decree should not be 
o'^ccuted ngamst him as aucli representative If lie denies that he is so, the 
Court winch passes a decree decides whether the person against whom execution 
IS sought IS tho legal representative, though it is for the Court executing the 
decree to decide to ^\]^at extent such person is hablc (2) Tho decree holder 
should show that property of the deceased has come into tlio possession of Ins 
icprescnt ltl^ o, and it is then on tho latter to show tint he Ins properly applied 
tho property (3) The licirs arc li iblo in respect of assets e\cn though it may be 
pleaded that tho debtor was a henamidar (1) The right of the decree holder 
to haa 0 Ins debt paid out of the assets of the deceased in the liands of the legal 
leprcsentativo is nob affected b) the piovisions of sect 104 of the Probate and 
Admimstration Act (Q) 

Legal representative — ^Tho last Code did not contain anj definition of 
the teim “legal lepicsentative “ The framers of the former section m using 
this term must cither ha^ e understood it m sonic defined sense, or ha\ e intended 
thereby merely to refer to sucli persons as, under the law applicable to the 
paiticular case, might be bold to bo the legal representatives of a deceased 
poison Tho first supposition was negatived tlic fact that tijc Legislatme 
omitted to declare what were tlic characteristics of a legal icpresentative for 
the purposes of this section (0) It might have been said tliat such a definition 
was unnecessary, as tho term has a well known technical meaning In their 
strictest and most ordinaiy sense tho words “ legal representatives ” are under 
stood to mean executors and administrators only (7) 

Though tho decisions upon the construction of walls which hold it to bo 
a flexible term and have given it another sense, such as next of km or 
descendants, do not control its legal meaning in that they proceed upon the 
principle that if the Court finds that a testator attached to particular words a 
different meaning from that which is their proper legal sense, the Court is bound 
so to construe and give effect tq the will, not in its strict legal sense, but m the 
way m which the testator himself used the words (8) the term is yet one which 
18 naturally capable of a more extended sense than that in which it is ordmaiily 
and strictly employed Had the Legislature, therefore, intended to confine 
It to particulai persons only, viz, executors or admiiiistratois, it would have 
expressly named these persons and would not have used a term which, though 
m its most strict sense denoting executor or administrator only, is > et capable 


(1) Aliashrobhai v Hormazsha, J1 B 727 
(18S7) , SCO Ram Golam Doby v Ayroa 
Begum, 12 W R 177 (1800) 

(2) ScthShapurjit Shankar Das Dube 17 
\ 431(1895), astoBucccssfulobjcctor scost, 
SCO Bisheii Dayal i Bank of Upper India 13 
A 290 (1890) 

(3) Sco Rajah RoodroNarainv IViltjanunil 
Do83 8 W U 195(1807), Ascemooumssa I 
Amceroonmssa, 15 \V R 285 (1871) 


(4) Doorga Soondurce i Sooi;a Vfonce, 8 
W R 101 (18G7) 

(5) Venkatarangajan Chclti v Knsh 
uasami Ay^angar, 22 VI 194 (1898) 

(6) Dinamoiu Chaudhurani i Blahadut 
IChan SOWN 843, 8o5 (1904) in «hich 
tho subject Will bo found fuhy discussed 

(7) Ib , Rnco V Strange, 0 Madd 1 ""J 

(8) ragktoa t Ifonar, 37 Ch D TOJ, 
711 
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o{ a vsidcr meaning Whero theto is an executor or ndumiihtrator, they alone 
ate the legal teprosentaUa ca ol a deceased judgment debtor (1) Rut the section 
la also commonly .applied, both in the ease of heirs (2) as well as in that of 
executors and administrators, and the term “legil represent atue ’ has been 
defined to ordinarily mean all these cUbSca ot jicTsons (3) 

' \Yhcn there is no executor or administrator, but succcasion b) luirslup as 
in eases goaerned by the Bengal School of Hindu Law, or in c ises of separate 
and self acquired propertj under ^Iifakstiara Law, tlio decree must be 
executed against the heir as tho legal represent atia c wthin the meaning of 
this section (4) The section has, houoacr, been applied to eases Nshcro the 
succession is otherwise than bj heirship to tho last holder of an estate, as also 
to eases where tho estate accrues to tho present bolder bj suraivorslnp (5) In 
these eases wlicro a decree la passed against a judgment-debtor not m his or 
her personal capacitj, but in a rcprcscntatiao capacity, tho decree may be 
executed against tho person who, though not an heir of the judgment debtor, 
the last lioldcr of tho estate, is entitled thereto after Ins or her death whctl cr 
as reversioner or surviving co parcener (6) So inasmuch as a decree properlj 
obtained agamat a Hindu wadow m bet Tcprcscntativc capacity is binding upon 
her husband s reversioner, (7) whero a suit has been instituted or defended by 
a Hindu wndow m her representative capacity, the reversioners though they 
do not claim through her but as heirs of her husband, have yet been held to 
bo her legal representatives in respect of the estato held by her as sucli Hindu 
widow (8) Agaminthccasoofajomtllindufamily governed bj tlioVitakshora, 


(1) Binamoui Cbaudburani v riahadut 
Khan, 8 ex W N 843, 850 (1904), see sect 
179,ActX oflSOO. Pogosoi Calcluck,3C 
708 (1878), SukhNanilani Renatfk 4 A 
192(1852), Shaikh lloosa i Shaikh Ltaa. 8 
B 241 (1884), VlaDCharam t Kalidos 19 B 
821, 827 (1894) 

(2) Greendet Cliunder Ghoso v Mackin 
tosh, 4 C 897. 908 (1870) In Ram Kanno 
Dai t Lacy, R) A 23j (1890), rents of im 
moTcalle projicrty in tho hands of tho widow 
of a deceased ucio held not to bo his assets 
And where a purely personal decree was 
given agamst a partner, execution it was 
held, could only go against tho heiress and not 
against an undiiidcd brother Vccrapiia 
Chettiar v Rama Swami Aijar, 27 M 100 
(1903) , Gyanundra i Ram Nihalo 32 A 
404 (1910). 

(3) Ishan Chunder Sirkar i Beni Madhub 
Sirkar, 24 C. 62, 71 (1800) 

(4) Dinamoni Chaudhuram t Elabodut 
Khan, 8 C W N 843, 850 (1004) 

(5) Ib For succession by Shebait, aeo 
Mohan Laljiv Gordban LaljiMaharaj, P C, 
35 A 283(J0J3> 


(G) Dinamoni Chaudliuxam t Elahadut 
Khan, iupra, m winch case tho principle of 
representation w Inch exists by law m tho ease 
of decrees against Hindu widows ami co 
parceners w as extended to eases of agreement 
and comeyaneo between parties (Moodrofle 
J dubit) 

(7) Triblmwan Bunder Kuar i Sn Narain 
SmgU 20 \ 311 (1893) 

(8) Ramkishoro Chuckerbutty t Ivallj 
Kanto ChuckcrLultj 6C 479(1880), Prem 
Vfoyi Chowdliurani i Preo Nath Dliur 23 C 
G3l> (1896) TriLhuwan Sunder Kuar i Sn 
Narain Singh 20 A S41 (1898), Musala 
Reddi t Kamayja, 23 M 125, 133 (1899) , 
8CO also Ilan Saran Moitra t Ehubaneswan 
Dcbi IGC 40 (1888) [dtcrco against widow 
tepivacntuig estate enforced agamat minor 
adopted son] but the heir of tho last full 
ownce Is not lu regard to a mere personal 
money decree against the widow her repre 
sentatiTo , Rikhai Rai v Sbeo Pujan, S3 A 
15 (1910), Kameshwat Persliad i Run 
Bahadur bingh, 12 C 458 (1880), Mun 
geshwarKuait JamoonaPrashad, 10 C 003 
(]$S9) 
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itctivcd 1)) ]iuu or taken into Ins disposition (1) When an application is made 
under this section tho Court should, under 0 XXI i 21, issue notice on tk 
person named calling upon liiiii to show cause ivlij the decree should not be 
executed against him as aucli icprcscntatuc If lie denies that he is so, tLe 
Court which passes a decree decides whether tho person against uhom execution 
15 souglit 15 tho leg il loprcscnlativc, though it is for tho Court executing the 
decree to decide to what extent such person is hablc(2) The decree holder 
should show that propertj of the deceased has come into tho possession of bs 
lepreseutativo, and it is then on tho latter to show that he has properly applied 
tho property (3) The heirs aic liable in respect of assets even though it may be 
pleaded that the debtor was a henamtdar {i) Tho right of tho decree bolder 
to ha\ c his debt paid out of the assets of the deceased iii the hands of the legal 
icprcscntativo is not aficoted by the provisions of sect 104 of the Probate and 
Administration Act (5) 

Legal representative — ^Ihe last Code did not contain an^ dehnition of 
the term "legal rcprcsentati\c ” The framers of the former section m using 
this term must either ha^ o understood it in some defined sense, or ha%c intended 
thereby merely to refer to sucli persons as, under the law apphcablc to the 
particular case, might be held to be tho legal rcpresentatiies of a deceased 
person Tho first supposition was negatived by tlie fact that the Legislatuie 
omitted to declare what were the cliaractcnstics of a legal represeutatne for 
tho puiposcs of this section (0) It might have been said that such a definition 
was unnecessary, as tho term has a well known technical meaning In their 
strictest and most oidinaiy souse tho woriU " legal representatives *’ are under 
stood to mean executors and adDunistratois only (7) 

Though the decisions upon the constiuction of wills winch hold it to bo 
i flexible term and have given it another sense such as next of km or 
descendants do not control its legal meaning in that they proceed upon tbc 
principle that if the Court finds that a testator attached to particular words a 
diSeient meaning from that which la their proper legal sense the Court is hound 
so to construe and give effect to the will not in its strict legal sense but m the 
way 111 which the testator himself used the words (8) the term is yet one which 
IS naturally capable of a more extended sense than that in which it is ordinarily 
and strictly employed Had the Legislature therefore, intended to confia® 
It to particular persons only, viz , evccutors or admimstratois it would have 
expressly named these persons and would not have used a term which, though 
m its most strict sense denoting executor or administrator only, is yet capable 


(1) ICha&lirobhai v Honnazaba 11 B 727 
(18S7) , see Bam Golam Doby v Ayma 
Begum 12 W R 177 (1800) 

(2) SethSliapurjit Shankar Das Dube 17 
A. 431 (1895) , astosuccessfulobjcctorscost 
see Bisben Dayal t Bank of Upper Imlia 13 
A 290 (1890) 

(3) Seo Rajab Roodro Narain V Iiittyanuiul 
Dosa 8W U 195(1807) Ascemooimissa t 
Araccroonnissa, IS M R 285 (1871) 


(4) Dooiga Soonlurce v Sooija Vlonco 8 
W R 101 (1867) 

(5) tenkatarangayan Cbctti v Kn*h 
nasnmi Ayj angaf 22 11 194 (1898) 

(0) Dinamoni Chaudburaiu t Elahadu^ 
Ivhan 8 C W N 843 855 (1901), m 
the subject will bo found fully discusso 1 

(7) Ib , Prico w Slrango 0 Vladd 159 

(8) Eagbton t Ilornt-r, 37 Cb D '03, 
711 
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of a wdcr meaning Where there is an executor or administrator, they alone 
are the legal rcprcscntativ es of a deceased judgment debtor (1) But the section 
13 also commonly applied, both in the cose of heirs (2) as well as in that of 
executors and admimstrators, and the term “legal representatne ’ has been 
defined to ordinarily mean all these classes of persons (3) 

When there is no executor or admimstrator, but succession by heirship as 
m cases go%erned by the Bengal School of Hindu Law, or in cases of separate 
and self acquired property under ^Iitakshara Law, the decree must be 
executed against the heir as the legal representative within the mcamng of 
this section (4) The section has however been applied to cases where the 
succession is otherwise than by heirship to the last holder of an estate, as also 
to cases where the estate accrues to the present holder by survivorship (5) In 
these cases wlicro a decree is passed against a judgment debtor not in his or 
her personal capacity, but m a representative capacity the decree may be 
executed against the person who, though not an heir of the judgment debtor 
the last holder of the estate, is entitled thereto after his or her death whctl cr 
as reversioner or surviving co parcener (6) So inasmuch as a decree propcrlj 
obtained against a Hindu widow m ber representative capacity is binding upon 
her husband s reversioner (7) wbero a suit has been instituted or defended by 
a Hindu widow in ber representative capacity, the Tcvcrsioacrs though thej 
do not claim through her but as beirs of her husband have yet been held to 
bo her legal representatives in respect of the estate held by her as such Hindu 
widow (8) Again in the case of a joint Hindu family governed by tho Mitahshara 


(}) Dmamoni Cbaudliuram t EUhadut 
Khan 8 C W N 850 (1904) sco sect 
1"9 ActX of 1805 Pogosc t Catchict 3C 
703 (1878), Sukh Nandan t Rcnnick 4 A 
192 (1833), Shaikh iloosa V Shaikh Essa 8 
H 211 (1884) Slancharami Kahdas 19 B 
S21, 827 (1894) 

(2) Grecndcr Giundcr Ghoso v Mackin 
tosh, 4 C 897 908 {18"9) In Ilaru Kanno 
Bail I.acy 19 V. 23o (1890) rents of lui 
moveable j roj erty m tho hands of the widow 
of a deceased were held not to bo lus as*cls 
\nd wliero a jurcly personal decree was 
gnen against a jartner execution it was 
lield could only go against tho heiress and not 
against an undi\ idcd brother V ccrapi a 
Clctliart Rama Swam \ijar 27 M 100 
(1903) Gyanundra t Ram \ihaIo 32 V 
401 (1910) 

(3) Isl an Oiuudcr Sirkar t Bern Madhub 
''*rk&r, 21 C 02 "1 (1S90) 

(4) Diuamoni Chaudhurani t Klaladut 
Khan SOWN 813 8^0 (1^4) 

(5) lb. For succor on by Shebait 

M ban Laljir Gordhan Mabara] P C 
^ 4 2^3(lJl3) 


(C) Pinamoni Chaudhurani t Elahadut 
Khan tupra in which case tho irmciilo of 
rcprcscnlatioa w Inch exists by law m the case 
of decrees against Ilinlu w lows an 1 co 
parceners was exten led to casts of agreemt nt 
and conveyance between i>art rs (Woodrofl 


Sri Narain 


r dubit) 

(■) Tribhuwan SunJtr Kuar i 
>«ngh 20 \ 311 ()89S) 

(8) Ramk shore ChuckcrbuHy i Kolly 
xantoOuckerbuttv OP rOflhsO) IVim 
lloyi Cliowdl urani i 1 r o ^atb 10 ur 23 ( 
•3G (1890) Tril huwaii Sun 1 r Kuar • ''ri 
Wain Sn^h 20 V. 311 '‘“tala 

’eddit Raimia 23 VL 1..^ J33 (I8X») 
oo alxj Han Sarun Muiira . llLuJum .wan 

9 bi HC 10(18sS)fl-cncae,ajn.t uiluw 
eiitM-ntug tslato mfur-cd a^am*t « n r 
id Ited n] but lie L f f lie lait full 

>wn r IS n t in r pwr 1 t a ii< fc !■ fv rol 
lontydmt ae,a rM iLe »i luw Ler rri<e 

.ttame 1 kbai 1 ai r ‘•L.o 1 1 aa 03 V 

10 <I9lt) Kam ».iwaf linLad r I ua 

[.ahadur I- ^ 

Kuar r Ja„v« . 
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tliougU ]t has been held by the Madras and Allaliabad and formerly by the 
Calcutta, (1) Higli Courts, tliat xutho case of a pusonal decree for money obtained 
agamst the fatiier the interest of the latter m the joint ancestral properties is 
not assets ui the hand of the son when he dies and consequently, notwtli 
standing his obligation to pay hia father s debt proceedings cannot be taken 
against liiin under this section aa the legal representatu c of his father the 
coiUiary view has been adopted by the Bombay High Court m that the obliga- 
tion of a son to satisfy Ins father’s debt is witlnu the scope of the decree against 
the father whether on the ground of representation of the sons by tbeir father, (2) 
or on the ground th it the creditor has tlic power to attach and sell the entire 
interest in the property in execution proceedings against the father, (3) and 
the Calcutta High Court has recently held that the liability may be determined 
III the execution proceedings if the legal leprcsentativ e has been properlj brought 
on tlie lecord under this section (4) Tins question is now settled by sect 53 
pDat WJiere moreover the interest of the father has been attached during 
Ins lifetime (5) or a decree directing a sale of hypothecated property has been 
passed m the hfetimo of the judgment debtor, (C) or the judgment debtor has 
been expressly sued as representing the undivided family, (7) or th'c decree 
charges the family property , (8) m all these cases the decree, it has been held, 
may bo executed against those who m succession, m time, take by the legal 
title of survivorship and not by that of heirship 

The principle under consideration has been still further extended to the 
case of a person who without title as adnumstrator, executor, heir reversioner 
or surviving co parcener is the dc facto possessor of the estate of a deceased 
Hindu it having been hold that he must be treated for some purposes as Ins 
representative and that a judgment obtained against such a representative is 
not a mere nullity (9) The first of these cases proceeds upon the assumption 


(IJ See Jiiga Lo-i Cfiaua’iuri v Aoiih 
Bohan Prasad Singh G C W N 233 (1900) 
and cases there rehed on and Perjasaini 
■Mudaliar v Sectharama Chettiar 27 'll 243 
248(1003), Natasayyanf Ponnusami 16M 
09 101 103 (1892) Anabudra v Dorasami 
11 M 413 (18S3) 

(2) Jagabhai i Vijbhukandaa II B 37 
(1880) 

(3) Umed Hathi Sing v Gboman Bhaije, 
20 B 385 (1895) followed in Chandcr 
Pershad v Sham Kocr, 33 C 076 (1905) 
Shivramv Sakharam 33 B 39 (1908) 

(4) Vmar Chandra Kundu v Sebak Chand 
Chowdhury, 34 C 642 (1007) P B , b c, 

1 1 C N 593 , Chander Pershad t Sham 
Kocr, 33 C 670(1005), but a question winch 
raises the vahdity of tho deerto cannot, Him 
Lai Sabu u Parmeshar Rai, 21 A Jo0(1899) 

(5) I achmi Naram V KunjiLal, lOA 455, 
I50{]89t) Sura] Bunsi Kocr t ShcoPrasail 


•yntgiV 'C 2-iS Samstskse 

lean, 5 H 232 233 (1882) see as to attach 
meot during lifetime of judgment debtor, 
Abdur Raliraan i Shankar Hat Dube, 17 A 
102 (1895) 

(6) Sivagiri Zemindar v Tiruvcngada 7 "M 
339 (1884) 

(7) Uuttia t Virammal 10 AL 286 288 
(1886). Karpa Kambal t Subbiyjan 5 M 
234 (1882) 

(8) Aluttia V Airammal supra 

(9) Prosanuo Chundcr Bhattacharjee t 
Knato Chaitunno Pal 4 C 312 This case 
uhicb was followed m Janaki i Dhanu Lai 
14 M 454 (1891) and Chum Lai Bose i 
Osmond Becby 30 C 1044 1057 (1003) has 
I cen described as a iiccultar one , Ram 
Chandra Alookhcrjco v Raja Ranjit Singh 4 
OWN 405, 413 (1S09), Lraia t Si Ira 
mappa. 31 B 424 (IbJj) 



1‘AKtn 
S>c. Al 


lAt-CbllO^. 


i^77 


that under the U\\ is it evwled prior to 1881 the i \icutor <lul not rtpubtnt 
tho diccastd until lit had obUiincd piobate, ind the h irdship in the particular 
ease winch led the Court to take the mcw it did, no longer exists The 
Madras lligh Court has more rtccnllj held that there is no authont) for holding 
that the words “legal rcprcseulatiac” include any peisou who has taken 
possession of the property of a deceased judgment debtor, and that a 
stranger in posse ^s^on of property who was not a part) to the decree ought 
not to be proceeded against in execution or otherwise than a regular suit, 
and that the words “legal representative” cannot be taken to include any 
person who docs not m law represent the estate of tlic deceased (1) And 
though in the two funner eases the question arose with reference to a suit 
brought by the creditor against the representative, and not with reference to 
proceedings tiktn in execution of a decree, the Calcutta High Court has 
expressed an opimou that the principle undcrl)iug the observations in these 
cases arc equally applicable to proceedings in execution as to piocccdinga by 


regular suit (2) 

From this review of the authorities it will appear that judicial decisions 
prior to this Code extended the sense of the term ‘ legal representative ” beyond 
that of its ordinar) meaning of “ administrator, executor and heir and though 
such oxtensiou has been attended with doubt and lias in some eases been the 
subject of conflicting decisions, it was too late to endeavour liowevcr convenient 
it might have been to sccuro for the term that winch is perhaps its strict an 

legitimate sense The term was therefore not Umitcd to admimstiators executors 

and heirs, and must have been held to include any person who in law represented 
the estate of a deceased judgment-debtor (3) And the terra has now ecu so 
defined m sect 2, clause (11) . , ^ 

A decree passed against the Valtya Kajah of a 2\.ovxlagom is prinui /act 
bmding on his successor and his hoiilagom ii) The successor to an unsett e 
polliC7n is not liable for the debts of the person whose heir he is as respects that 
pollicm The vollian reverts absolutely to the Government and by the Iresu 
grant to the successor a newl> created estate for life becomes vested in 

(5) In the undermentioned case an impartible lia) m the possession of 
the respondent was held not to be assets of the deceased nor was he the lega 
representative of the deceased (6) and a decree against a limited compa y 
was held unenforceable against another company (7) A ecree con 
injunction can be enforced against a legal representative under tins sec ( ) 


(1) Chathakelan v GovmJa Karumar 1" 
■'b 18C (1693) 

(2) Chum Lai lloso t Osmond Bcchy 30 
C. 1044 1058 1050 (1903) 

(3) Dinamoni Chaudliuraiu v Elahadut 
Ivhan, 8 C W N 843 (1904) 

(4) Lcrala \ arma t Shanfraram 16M 4 j2 
(1892) 

(5) Arbutlinot i Oolaga] pa Cbetty .» 21 
H C. U 303 (1870) 

(0) Kali Krishna Sarkar i RaghunathDeb, 


31 C 224 (1003), lUst in /aiumdar of 
Kar^etnagarv IVustcc of 1 irumalai. 32 M 
429 430(1009} , 

(7) Harish Chandra Icwarj i (handporo 

Co Ltd 30 C 901 (1903) Vrbuthnot » 
Iniislrials Ltd. . Mullm Chcttiar H M 
464 (1908) , , 

(8) Sakarlal Jasw antral i Ba Pariatihai 

,0 B 283 (1901). a c, 4 Bom. L. L 

14 
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Lxccutioii h IS been allowed under tLia bcctioii jj,a3njjt tljc il itpicieotatnc 
of tho ICj^dl rcpicbtutdtue (1) 

Iberc jjiiy bo aii titopptl 'Ihus, fbougli oidinaiil) a Court lia& no power 
to put a debtor a vendee on the iccoid (2) where i peraon filed a petition in a 
auifc, ijayjug tliut all the piopcrty of the judgment debtor had passed to him 
viid for aovcial ycaia oppoacd execution, it was held that though his name 
was Jiot on the record ho h id jet made hunsolf liable as a defendant (3) The 
legal rcpicsoutativo binJa ill piopcrty ui his possession and where an adult 
legal repicsentativo was m possession a sale was held good and not affected by the 
non appointment of a guardian atJ Utem (4) 

Iho Code of 1839 ga\e power to execute a decree agaxiMi the estate of a 
deceased judgment debtor A proposal to revive this provision having been 
excepted to the cntvciama wcic met by a further proposal to give a remedy 
against the person in possession of the estate As already stated in the last 
paiagiaph it was formally a question whctlicr the term legal representatn e 
in sect 239 of the last Code included a stranger who, not being a party to the 
dccioe was in possession of the property of the deceased It was held (5) 
under the Code of 18o9 and this appears to be law now, that if no other legal 
lopresentativc can be found, the decree-holder may then proceed agaimt 
persons lu possession of the estate belonging to the deceased The defimtion 
insect 2 clause (11) includes a person mtermeddling avith the estate 

It was proposed to enact that the death of a judgment debtor before the 
deciee had been fully executed should not bo deemed to aflect the validity as 
against such legal representative of any proceeding lawfully taken during his 
lifetime Whero property has actually been sold by order of the Court executing 
the decree probably no difficulty arises This clause was however, thought at 
one time to be necessary to meet the case of a judgment debtor dying before the 
sale IS eSected (6) It has not, however been introduced 


Pbocedube in Execution 


51 Subject to such conditions and limitations as may be 

Powers of Court to -pjescnbed ilie CouH mufj, Oil t/ie application of 
enforce execution iJig ^ecicc holder, order execution of tJiedecree — 

(а) by dehieiy of any property specifically decreed , 

(б) by attachment and sale or by sale without attachment of 

any pioperty , 

(c) by arrest and detention %n prison of any j)erson , 

(d) by appointing a receiver , or 

{e) in such other manner as the natuie of the lehef giantcd 


may require 

(1) JafriBcgamv SairaBibi,22A.3G/(I900) 

(2) Dhoroiu Dhur Son i Agra Bank, 3 
C L R 421 (1S7S), as to estoppel in 
Lxcculion SCO Trimbak v Han La\man, 34 
B 575(1010) 

(3) Lalla Poorhit Lall t Mt bal«.crau, 
7 W 11 3G8 (lbf)7) 


(4) KuaLamuiacl t Ivufti, 12 31 

(5) Syud l^adir llosscm v Bisscfl Cbaud 
Baasorat, 3 C L R 437 fl878J 

(G) Sco Slowtll V Ajudkia Rath, 0 A 2 j 5 
(1884), but SLO ICnsbnayyi i Uunissa 
Bcgam, IB M 3J8 (IbJl) 
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Powers in execution.— See follomug icctiou up to sect 71 aud 0 XXI. 

notes thereon Sects Ql-Dl deal with procedure m execution generally; 
05-59 with arrest ; GO-64 with attachment , G5-G7 with sale , and 

N.mou3 rules m the Order mentioned deal with tho same subjects See notes 
to 0, XXI , post 

52. (1) Where a decree li 'passed against a party as tlic [s 
Enforcement of iKiae representative of a deceased person, 

gainst legal represen- and tlic dccrcc IS for the payment of money 
out of the property of the deceased, it may 
be executed by the attachment and sale of any such propeity. 

(2) Where no such property remains m the possession of 
the judgment-debtor and he fails to satisfy the Court that he 
has duly apphed such property of the deceased as is proved to 
have come into his possession, the decree may be executed against 
the judgment debtor to the extent of the property in respect of 
which he has failed so to satisfy the Court m the same maimer as if 
tho decree had been against him personally. , y 

decrees against legal representatives — ^This section corresponds with 
sect 203 of Act VIII of 1859 save for some slight verbal alterations and tho 
substitution of tho words “ reinatns mtheposscsstono/lhc judgment dcUor and ho *' 
by 8 253, Act XIV of 1882, iot tho v-oids** can be/outid aud the judgment dcUor ” 
of the Code of 1839, and tho words “ tn respect of \chch he has failed so to satxfy 
the Court” by tho present Codo for the words “«oi duhj apphed b>j Auii” pre- 
viously appearing Tho Codo of 1839 also had a section (211) providing tho 
same procedure whoro the decree was ordered to bo executed against tho legal 
representative 

Wliere a decree is passed A decree passed against a person alrcadj 
dead, cannot however, bo executed agamst bis legal representatives (1) 

‘'Legal representative of tUe deceased” — This includes persons who 
have been legal reprcbcntativcs in execution proceedings, (2) and the litir of 
an intestate (3) A person taking possession of the estate of a deceased Hindu 
leaving a will may be treated as the legal representative until Probate is taken , (1) 


(1) lo taaltcr of Gurcnilronstk Tagorr, II 
L U. 334, rtole (ISGS) 

(•) Jafur ilooeui i llmgun Jan 8VV K. 
ICI (18G7) 

(3) Cn.'ciiJcT ChunJir Gliosc t MacLin 
‘o»k.4C.L.lL J10(1S78) 

(I) IVoaunuu LliunJir Uliuttatharj<.c t 
Kritlo (.Imtuiiuo. 1 e 34J (IsTs) 


(3) ChaaJmuIl « Dot*.** -J C 

23J(lsM}. t llauri Lai. .V. IsO 

(inus) 

( 0 ) iMikh Naadau r iUai.. k, 4 V iJi 
(issJ). 

(7) bubbauaa r V II if 

■lOS (isss). Kaliafi-ao n Vwaiix-.Jj. 
33 31.75(ljyj). 
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Wiitic ii Hindu \\ido\v IS sued as such and as guardian of licr son and a 
dccioc obtained against liei as her husband’s representatu c, the sale m esecu* 
tion of piopeity includes the son’s interest therein, (1) as also \shere the son 
was an adopted son , (2) bub where the nidow m the plaint "nas dcsciibed as 
the widow of A deceased and the mother of D and B minors, and the decree 
(on a bond duo b)^ her husband) was against her pcisonally it was held the sale 
of the minor’s property was invalid (3) So also where a Hindu defendant 
died leaving a widow and a minor son and the suit was continued against the 
Widow not as guardian of liei son, and after the wdows death, against the 
bister of the deceased thougli not .ippointcd guardian ad hiem of the minor or 
adimnistrator of his estate, the mmoi son was not bound (4) So where a 
Widow borrowed not as adimnistrator and without pledging an} specific pro 
perty of the estate, it was held to be her personal debt, (5) that is so where the 
debt IS for lent, (6) hut not where it was foi necessary icjiairs (7) Wicrc, 
liowcvcr, the mother of the deceased obtained a personal decree against liis* 
widow for maintenance payable after his dcatli, only the Nvidow’s interest in 
the estate of tJio deceased could bo sold in execution (8) The test as to 
whether a decree against a Hindu widow binds the reversioners is whether the 
cause of action was one pcisonal to her or one aficctmg the estate of the re 
t crsiouei , (9) and the (lucstion must be decided bom the decicc and the 
execution lecoid (10) 

As to Mahomedaus, a decree against one of the hens cannot bind the other 
heirs, (11) and a decice by consent against some of the heirs for a debt duo by 
the deceased only binds those who are paitics (12) [This is not so in the case 
of Hindus (13)] A sale under a decree against a Mahomedan daughter, who 
though sued as representative, did not represent the whole estate, there heing 
a widow and another daughtei, carried only the share of the judgment 
debtor , (14) so also a Mahomedan daughter is not bound by a decree made 
against the vvadow of her father m respect of his debts or by a subsequent sale 
by the widows to the judgment cieditoi but could only iccover her share of 
the jiroperty on payment of her share of her father’s debts , (15) Mahomedan 

(1) Court of Wards v Ramaput Siog, 10 208 (1803), Gadgeppa t Apaji, 3 B 237 

BLR 294(1872), 17 W R 459, 14 JL (1879) 

I A 605 (10) Radha Mohun v Soslu Bhoosun, 3 C 

(2) Norendro Nath Fahari v Bbupendra L. R 530 (1878) 

Naram, 23 C 375 (1895) (11) Sitanath t Roy Luchmiput, II C. L 

(3) Alukmonee v BanMadbub, 3 C L R R 268(1882) 

473 (1878) (12) Assamatben V Luchmeoput, 4 C 143 

(4) JatbaNaikv Vcnktapa.SB 14(1880) (1878) 

(5) Gadgeppa t Apaji, 3 B 237 (1879), (13) Jutadbari v Rughoobecr, 9 C 508 

Ramasami v ScUattammal, 4 M 375 (1881) (1883) 

(6) Kristo Gobmd v Hem Cbundcr, 16 C (14) Hendry t Mutty Lall Dbur, 2 C 395 

511 (1889) (J876) 

(7) Hurry Mobun v Gonesh Cbunder, 10 (15) Hamir Singb v Zakia, 1 A 57 (1875) 

C 823 (1884) Jafn v Amir Muhanimed, 7 A 8— 

(8) Baiiun Dooboy i Brij Bbookun, 1 C (1885), Muhammad Aiiais t Har Sahaj. 

133(1875), 2Z A 275 7 A 716(1885), DaltaMalt UariUas,23 

(9) Jotendro Mobun i Jogul Kishorc, 7 C A 263(1901} 

357(1881). NaranaMaj^at Vastcia, 17M 
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heirs who ire not partas to i suit not bciu^j bound b} a Kilt, ni execution but 
cannot recover their shares without paving their share of tlic debts, (1) as tlic 
purchaser docs not acquire the whole cstite but acquires it subject to all Kg d 
Uid equitable rights of inheritance (2) Thus in a mortgage sale the licirs of the 
mortgagor who were not parties to the suit wcic given an opportunity to 
redeem (3) The Bombay High Comt, however, held that a daughter though 
not a party was bound by the sale (4) Wheu, however, an lieir m possession 
13 sued and a decree made against the assets of the deceased tlio decree binds 
the other heirs (5) 

“ Decree is for the payment of money ” — A dccice for accounts within 
a specified period which the defendant survived witliout proceedings being 
taken against him cannot, after his death, be executed agiinst liis widow and 
representative (G) 

“ Out of the property of the deceased ” — The legal rcprcscntativ e can 
set up an answer that the property in her possession is her own and does not 
belong to the deceased’s estate (7) A decree obtained agamst the icmamdcr- 
man, a brother of the deceased, will not enable the creditor to touch the estate 
in the hands of the widow , (8) but m execution of a decree against a joint familj 
property bought by a member of the family with joint funds may bo taken in 
execution (9) The Court m execution proceedings will look at the substance 
of the transaction (10) See also sect 53 

“May be executed” — The legal representative is not entitled m the 
execution stage to reopen the whole cose and to inquire into the nature of the 
debt, (11) but can bring a amt (12) Sect 282 of the Indian Succession Act, 
whore apphcablo, doca not prevent a decree holder having the whole of his 
decree satisfied out of the assets of the deceased so far as they go to the ex« 
elusion of other creditors whoso claims are admitted but who have not obtained 
decrees (13) Where successive apphcations have been made for jears against a 
party merely as representative of a deceased defendant, execution cannot be 
taken out against him personally as one of the original defendants, even if he 
were liable in both capacities (14) 


(1) Hamir Singli v Zakia, 1 A 57 (1875) 

(2) Sham Coomar v Juttun Bibec. 14 W 
R 448 (1870) , SCO also Raj Kiisto Singh t 
Bungshee, 14 W R 448, nolc (1808) 

(3) Shaik Abdulla v Haji AdbuUa, 5 B 8 
(1884) 

(4) K-hurshetbibi V Keso, 12 B 101(1887), 
SCO also Nuzccrun i Amocrooddeen, 24 W 
R 3(1875) 

(5) Motijaa v Misrijan, 10 C L B 340 
(1SS2), Muttjjau V Ahracd Ally, 8 C 370 
(18S2) [followed lo Amir Bulhia v Baij 
Nath, 21 C 311] , Baialava t Blutnali,20 B 
338 (1895) 

(0) Bidboo Moolvbeo i Beejoy Ktsbul 12 
W R, 495 (1869) 


(7) Amccroonnessa v ilcer ilahomed 20 
W R 2SO (1873) 

(8) Natba Hart v Jamiu, 8 B II C A J 
37 

(9) Bisscssur Lall v Luebmessur, 0 I A. 
233 

(10) Ib , Sheo Persaud v Sabcb Lai, 20 
C 453 (1892) 

(11) Sbeo Saboy v Ram Bbunjun, 23 
W U 127 (1874) 

(12) Bustoo i Bam Puriuc&sur, 24- W B 
304 (1875) 

(13) Nil Komul t Reed, 17 W R 513 
(1872) 

(14) Prem Lall v llossemoddct-n, 13 W R 
36 (1870) 
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Any 3uch. property ’ ^Uudcr a Uccice on a bond against the widow of 
tlio deceased obligor, i Hindu, the property of the debtor, described as the 
property of the widow, w \a sold, and it was btid tU'vt the salo was good against 
tlio sou and heir of tho deceased, (1) so, where property is dpscijbed at the 
tune of the execution sale as tho propcity ol tho judgment debtors, who were 
sued as more roiireseutativcs ol the deceased judgment debtor, pnm i fme what 
IS sold IS the property of tho deceased debtor, and even if the decree is lu terms 
is if lb wtro a personal decree jet it must be construed as if it was for the debt 
of the deceased (2) But in a case ivherc in the judgment, though not in the 
decree, the widow (who was only entitled to maintenance) was described as 
the repreiontatuo of hei deceased husband, the smt being for the husbands 
debt, the sale of her interest did not affect the deceased s estate (3) To ascer 
tain what was sold under the right title and interest of the w^dow the Court 
IS at liberty to look at tho judgment If the judgment bound the lever 
sionary heir, the purchaser took tho estate absolutely (4) Under a decree 
igamst a widow as repic'cntativc of her deceased husband, a member of a 
Joint "Mitakshara family, property of the deceased passing by survivorship to 
tho other members, cannot bo sold (5) This confines the procedure to property 
lomaimng in tho possession of the legal representative leaving the creditor to 
follow property irapropotlj ahoued by the legal reptescntative by a separate 
suit (0) The onus of pcoMug the legal ncccssitj of a sale by a Hindu widow 
is on tho purchaser , and recitals m mortgages or sole deeds are not sufficient 
evidence (7) A Hindu widow cm with the consent of the nest lovorsioner 
transfer her inherited estate inter vivo^,(8) though not by bequest (9) 

“If no such property remains — Tho decree holder must satisfy the 
Court as to this befoio tho Court will piocecd under the second clause of this 
section (10) If the legal representative has sold such property to a third party 
the former is personally hablo for tho debt to the extent of the assets he has 
leceived (11) 

“ Has duly applied ' — This should be pioved by filing and pioving an 
inventory (12) and unless ho proves that he has duly applied his property is 
liable , (13) whether the debt became due before or after the death of the 
debtor (14) He has only to account up to the lull value of the assets ho rcceia ed 


(!) Ishan Clmndcr v Buksh AU 1 Marsh 
OU (1S63) , SCO also Jairam Bajabasheh v 
Joma, 11 B 361 (18S6) 

(2) Lalla Seeta i Ram Buksh, 24 W R 
383 (1875) 

(3) Ramasaim Clictti v Saluchai, 8 ih H 
C 180 (1875) 

(4) Jugol Kishoio V Jotewlro MoUua 
Xagoro, 11 I A 60 (1884) 

(6) Sadabaxt Prasad v Foolbash,3B L R 
(P B)31 (18G9) 

(0) Orccadcr Cbuodcr Ghoso i ilackin 
tosh, 4 C L R 210(IST8> 

(7) Lala Birg Lai v Inda Kuiuvaf, 1’ C , 1 J 
C L. J 1G9 (1914) 


(8) Bajrangi Singh v Manokarniha 
B-vksh SiDgh PC 35 : A 1 30 AU I 
(1907) 

(0) DargaSundaiiv Ramkrisboa Poddar, 

18C L J 163 (1913) 

(10) Indro Itaraio v ICristo Chundcr, 14 
W B 3G2 (18-0) 

(11) Unnopoornat GungaNaram 2W B 
$Q6 (1865} 

(12) Joogul ICisboro v Kolee Churn, 25 
W B 224 (1870) 

(13) Moobtakasbeo i lYoonia Churn, 12 
\V R 233(1809) 

(U) Ib 
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13 leg’ll ipin ^ciil uid li he li IS \ roiK.rl> done m, llic duticc c ui no longer 
he executed c\cii though ho ni'ij btiH hold iiro|H.rt} «lijch ongiinllj belonged 
to the deeiKil judgmenl debtor H the decree be ig-runt him as repit entative, 
it 13 i tl and leabonibkjircsumption, until the cuntrar) is po\cd, tiuit pa}> 
inents made b) hnii Mere ai rLprescntalue ilouc (1) 

“Such property of tlio deceased” — Iho question whether the entire 
Cot itc m a zemindar) (and not lucrcl) (ho zemindar's life interest) avas sold in 
execution and bought b) a purchaser is a question of mixed laai and fact to be 
determined according to tho circumstances of each cose, (2) and the state of 
the law as understood at the tune of tho sale is to bo considered in such dctcruuna- 
tion (3) G/afirali lands in Birbhoom are not liable to be seized in tho hands of 
the son in execution of a decree against tho deceased fithcr,(l) tho surplus 
proceeds of such tenure collected during the lifetime of tho judgment-debtor arc 
liable (3) but not those accrued after his death (C) A s/uAnii ^/lalicali tenure is 
not liable, {") but tenures m Klianikpore arc (8) 

“Proved to have come into his possession ihc onus is on the 
decree holder to do this , (U) he has to show that some assets came to tho legal 
rcprescntatiNc, and tho onus is then shifted to tho latter to prov9 hoia much 
came and how it has been ippUed (10) iho legal rcpriscutatixo may admit 
receipt of a&>Gtd by implication, cy by asking tune to pay the amount of tho 
decree (11) 

“In tho same manner' — Ihw may bo by detention m tho civil 

jad (12) 

Appeal •~*Undcr sect 11 of Act XXII of ISCl an appeal lay from otdeis 
passed against a rcprcsciitatno under sect 203 of Act Mil of 1850, corro 
spending viath tlio first clause of tho present section (13) Sec now sects 104 
and 47 


(1) Ram Gulaui t t}ma Ikguiu, 12 W R. 
177 (1803) 

(3) Alagura^a Guundcr t Ramaouja 
kaidu, 37 SL 22 (A C) (1014), anil £co 
tecrabadra Aijar t Slarudaga ^achiar, 31 
183 (1911), tc-cra Soorajpa Ifayani v 
Lrrappa Naidu, 30 484 (lOOG) , Avalapa 

kateker t> Alurugappa Cbcttiar, 30 M. 32S 
(1912) 

(3) Abdul Vziz Kban v Apiayasami 
kaieker, P C.27U 131 (IJOl) 

(4) AJiQOQi Singli V BuLronath 5 C 3S9 
(1878-9), 9 1 V 104 (1882) 

(0) Kustoora v Bmodcram, i R Mis C 
(1865) , Rajkcbhwar t liumbidbur 23 C 
8 3 (1896) 

(C) Bmdo Rdui t lly Collector Santhal 


Pcrg,OW R 129(18GG), b c., 7 W R 178 
(18C7) 

(7) Bally Doboy t Ganei Deo, 9 C 388 
(1883) 

(8) Anundo Rai v Kali Prosad 10 C. 677 
(1884) , Kali Persbad v Anand Roy, 15 C 
471 (1887 P C) 

(9) Sburfun v Collector of Saruo, 10 W 
R 199(1868) 

(10) Joogul Kislioro v ICalco Churn, 25 W 
R 224 (1876) 

(J J) Ghotta Siaj co v Gour Monce, 21 W 

R 117(1873) 

(12) Mahatab Chundcr t liluamuhinco, 12 
W R 517 (1869) 

(13) Ameeroonucssa v Mcor lllahomcd, 20 
W R 280(1873) 
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revenue paying estates (1) Later, however, it was held that partition of lands 
in a revenue paying estate could only bo made by a Collector (2) This, 
however, was overruled by a Full Bench decision holding that a Civil Court 
could partition revenue paying estates save when the partition sought a separate 
allotment of revenue (3) Under sect. 107 of tho U I . Land Eevenue Act, the 
partition cannot be made by tho Collector until tho decree-holder’s name is 
recorded in tho revenue papers (4) Where a person was entitled in puisuance 
of an order to be put into possession of a particular village, and in execution 
of this order the Collector put him m possession, under this section, of a wrong 
village. It was held that tho order of the Collector was a mere nullity, and that 
such person was entitled to sue for possession of the village ho was 
rightfully entitled to (5) 


iinREST AND DETENTION. 


36] 55. (1) A judgment-debtor may be arrested in execution 

of a decree at any hour and on any day, and 
Ariest anil detention as soon as practicable, be brought before 

tbo Couit, and bis detention may be in the civil fiison of the 
district m wliich the Court ordering the detention is situate, or, 
where such ciml prison does not afford smtable accommodation, 
in any other place which the Local Government may appoint 
for the detention of persons ordered by the Courts of such district 
to be detained : , , . 

Provided, fitsAij, that, for tbe purpose of matang an arrest 
under this section, no dwelbng-bouse shall be entered aftei 
.sunset and before sunrise : 

Piovidei, secondly, that no outer door of a dwelbng-housc 
shall be broken open unless such dwelling-house is m the occwpancy 
of the judgment-debtor and he refuses or vn any way pieieiits access 
thereto but when tbe officer authorized to make tbe arrest has 
duly gained access to any dwelbng-bouse, be may break open tke 
door of any room in wbicli be has reason to bekeve the judgment- 
debtor to be found : 

Provided, thirdly, that, if tbe room is in the actual occupancy 
of a woman who is not tho judgment-debtor and who according 
to tbe customs of tke country does not appear in public, tbe 
officer authorized to male the arrest, shall give notice to her that 


(1) nebi Smgb v Slieo LaU Singb, 16 0 

203 (18891 1 Zarhun i Goan Sunkar, 10 C 
IDS (1898) , , r. 

(2) aioUcrban Rawoot i Bclian I-dil, -3 c 
C79 (183G) 

(3) Jogodisliury v. KailasU Chunora, 24 O 


736 (I897J , I C W N 374 

(4) lulst Daa i Shoo Narain, 28 A 375 
(1900) , 3 A L J 3J6 
(3) jfaharajaU of Vijianagram t bonn* 
bckorSt 17 31 B J 147 (1000) 
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slio 13 at liberty to withdraw, and, after allowing a reasonable 
time for her to withdraw and giving hei reasonable facihty for 
withdraiMng, may enter the room for the purpose of making the 
airest • 

Piovided, fourthly, that, where the decree in execution of 
which a judgment-debtor is arrested, is a decree for the ■payment 
of money and the judgment-debtor pays the amount of the 
decree and the costs of the arrest to the officer arresting him, 
such officer shall at once release him. 

(2) The Local Goiernmenl may, by notification in the local 
official Gazette, declare that any pcison or class of persons uhose 
arrest might be attended with danger or tnconienience to the public 
shall not be liable to anest in execution of a decree otheiivise than 
in accordance with such procedure as may be presenbed by the Local 
Goiernment on this behalf. 

(3) Where a judgment^debtoi is arrested in execution of a 
decree for the payment of money and brought before the Court, 
the Court shall i^oim him that he may apply to be declared an 
insolvent, and that ho will be discharged if he has not committed 
any act of bad faitli icgardmg the subject of the application and 
if lie complies with the 2 >^ouswn$ of the law of insohency for the 
time being in force 

(4) Where a judgment-debtor expresses his intention to 
apply to be declared an tnsohent and furnishes security, to the 
satisfaction of the Court, that he will wtlmi one month so apply, 
and that he will appear, when called upon, tn any proceeding 
upon the application or upon the decree tn execution of which he 
was arrested, the Court shall release him from arrest, and, if ho 
fails so to apply and to appear, tlic Court may either direct the 
security to be realized or commit linn to the end prison m 
execution of the decree. 


Arrest — This section corresponds with sect 33G of Act X of 1877 save 
that the 2n(l and 3rd provisos did not then appear These proMsos as also 
the words “ 7n the case of a surety, such sccurUy may le realized in matincr pro 
tided by sect 253,” vreie added by sect 336of ActXIV of 1882 In such Code 
the words in the first sub clause, ** detention ' ‘‘cud prison ” and detained,” 
were expressed bj ‘‘ imprisonment ” "ciii/jod ” or "jail” and ‘‘ imprisoned ” 
The second pro\iso then commenced ‘‘ no outer door of a diccllin j house shall he 
hrolcn open ; but ” This has now been altered as indicated m italics bj the 
present Code, which substitutes "hreat ' for ‘ unfasten and” The words in 
Italics in tho 3rd and -Ith pro% tso and in the 2nd and Ith sub clauses ha\ o been 
added bj the present Code, the words “/urnisAcs sccunly (o the sotw/uedon of the 
Court ” beuijj substituted for "furnish sujictent security ” The third sub clause 
in the Codes of 1877 and ISSi was prefaced bj, ‘‘ The Local Goicnment may by 
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nolificalion imhlishtJ, %n the njfictal Gazaie, direct that ^y/iejieuer” instead of “ Wkeie," 
and ended with the words "jdaces all hs property xn piosscssion of a rcceiier 
appotnlai by the Coutl ” mstead of tho woids in italics it also provided that 
tlio application to lio declared an insolvent was to bo “ under Chapter XX " 
See now Provisional Insolvency Act III of 1907 The provision as to the 
method of realizing the security has been omitted, as it comes within the pio 
•\ isions of sect 115 


“A Judgment-debtor may be arrested ” — X purdanasheeu lady was 
not exempt from arrest (1) hut ace sect 56, which was introduced into the 
Code in 1888 


"May be s^rrested ' — iht ofheer arresting a judgment debtor must 
have the warrant of anest m his possession at the time of making the appre 
heusion, otherwise it is illegal (2) A decree against the hypothecated property 
and against the defendants person lUy, and containing no condition for execu 
tioa first against the property, may be enforced against the person or the 
property of the judgment debtor, whichevci the decree holder thinks best, (3) 
but a decree merely against mortgaged property and making no personal 
order for payment, cannot be executed against the person of the judgment 
debtor (4) 

“ On any day ” — An airest may be made on Sunds} under process of a 
Mofusail Court (D) ^ 

“In any other place” — A bst of sucli places has been notified for 
Burma (6) and also for Madras (7) 

Sub clause (1), second proviso —Under the £ormei Lode an outer 
door could not be broken open It was pioposed to enact that if the 
judgment debtor or any person in whose dwelling house the officer authorized 
to make tho arrest had reason to believe the judgment debtor was to be 
found, refused access to his house such officer might remove or open any lock 
or bolt and miojit break open any outer door The amendments in this 
proviso were suggested to prevent vexatious forms of resistance to execution 
which constantly obstruct decree-holders m the execution of their decrees 
Afterwards, however, the amendment took its present form, the Select 
Committee stating that they had carefully considered the provisions as to 
breaking open dwelling houses, and that they had come to the conclusion that 
it should be bmiled to dwelling houses m the occupancy of the judgment 
debtor 

“Wbo IS not the judgment debtor’ —It wa‘» formerly held that no 
order was necessary to enter a zenana of a purdanasheen judgment debtor (8) 
but that decision was before sect 56 was included m the Code 


(1) Arnhnrnni of Burdwau V Bttrada Suo 
dan, 1 B L R 31 (1868) 

(2) Empress v. Amar Nath, 5 A 3J8 
(1883J 

(3) Johanmal t Sant Lai, 9 A 481(1887) 

(4) Budan v Hamchandra, 11 B *>37 
(J8S7). 


(5) 4 U H 0 lin. (1809) 

(C) Notification No 217, Burma Gazette, 
1897, Pt I , p 2oC 

(7) Fort St George Oa die, 1903 I’t I > 
p C46 

(8) Kaduinbineo t Ivo^Iashkanimto 7 C 

19 (1881) 



r\KiTt<i.v. iSO 

srxi. K) 

Sub clauso (2) — 11 ih sub cUuv' js mirmltd to covor Ihr r of tort un 
pcn»ou3 or cl^S3ed of persons whose summar) anest implif, as in the ris< of 
nilwi) sen ant-3, be attended with danger or inconsmirnre to tlie jiublir 

Sub clauso (3) — Under the Codes of 1877 and 18S2 this provision onls 
extended to such prosinccs .as were notified b) the Local Goscrnnients 8uch 
notifications ncro published .as to Assam, (I) ncngal,(2) Bombaj (3) Burma, (1) 
Central I’rosmccs.fS) 3Iadra3,(6) NW1‘ and Oudh (7) and the Punjab, (8) 
•Vs to the Provincial Insolvcnc) law, sec now \ct III of l'J07, nliicli takes the 
place of Chapter XX of the fornur Code 

“Apply to bo declared” — Under the Codis of 1877 ainl 1882 this 
provision ran “ ojijdy under Choicer XX to be declared ’ Tint CInpfer did not 
apply to tlic towns of Calcutta, Madras, or Bombaj (9) In such I’rcsidenc} 
towns the ]udgiiient-«lehtor might havo opplioil under the Act for the Belief of 
Insolvent Uebtors 11 A 12 Wt c 21 (10) 

“ Expresses his intention to apply ” — If he docs not, and is couinutted 
to jail, ho might from jail applv under Chapter XX of the privious Code (but 
now the Provnncial Iiisolvcuc) Act, 1907), ami ma> be released under its pro- 
visions (11) This section onlj applies to judgment debtors who arc under arrest 
and not alrcadv committed to jail wnicn a debtor is imprisoned ho can onl) 
bo discharged under sect oS(l2) See also 0 XXI r 10 

“Fumlshea ficcunty ” — Tho 8urct> was under tho Code of 1882 dis- 
charged on tho judgment debtor filing liis petition in insolv cnej , (13) but under 
the present section npparcntlj the surety would not bo discharged until the 
judgment debtor had “ appeared ” also (14) A surety is discharged by tho death 
of the judgment debtor before expiration of the time specified m tho socimt} 
bond , (10) or if tho proceedings taken m execution of tho decico wherein the 
secunt) was furnished comes to an end or arc struck ofl , (10) or if sccuntj is 


(1) Assam Manual uf Ixtcal Itulcs and 
Ordeis, ctL 1S93, p 191 

(2) Bengal Local btatuior} Uulcs and 
Orders, 1903 voLu,p 70 

(3) Bombay List of Local Rules and 
Orders, cd 180G, toL i 400 

(4) Lower Burma Courts 31anual 1905 
laro. G02 

(5) 3751, dated 2Stb Sept 1877, 
Judicial Commissioner s Civil Circular, 1-43 

(C) ^lladras List of Local Buies and Orders 
ed. 1898, toL n, p 195 

(7) N W P and Oudh List of Local Rules 
and Orders, ed, 1894, p 112 

(8) Buies and Orders of C C of Punjab 
voL L, p 2 (2nd edition) 

(9) S 3C0A of Act XIV of 1882 (repealed 
liy tho Provincial Insolvency Act, 1007} 

(10) Ex parte Pin.<icnt, 8 M 270 (1885) 

(11) /« re V Ilham Hnstie.JlC 451(1885) 


(12) In re Quormc, 8 M 503 (1SS5) 

(13) Koylash Chandra t Christophondi, 15 
0.171(1887), Ramzan i Urard, 13 4 100 
(1890), Duartwados i Isabhai 19 B 210 
(1891), Banna Mai t Jamna Das 15A 183 
Iinbiehunm ( lalji 24 M (1901) , Ivnsli 
naiyor t Krishnasamy 20 M 3CC (1902) 
f.angtu t Baijuath 23 A. 387 (1900), 3 A 
L J 143 

(14) In Ashiq All « ^loti I.al 29 t 400 
(1007) tho stcunty furnishc 1 «as not in 
accordance with the section 

(15) Krislinan t Ittinan, 24 M G37 (1901) 
ref Ashiq Ah V Moti Lai, 29 V 400 (1907). 
and aco I7abm Clian Ira Kazan v Mirtunjoy 
Barick 41 C 50 (1913) (bocaubo tho eicnt 
which occurred uas not lu contcmjlation of 
either party, and so put an end to the con- 
tract) 

(lfl)L»ljiSahoyi Odoja,14C 757 (1887) 
U 
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(Ici)osited oil conditions and the judgment debtor dies befoic an order is nnde 
on hi3 application to bo declared in insolvent {)) Where the judgmcnt-debtoz 
has applied for declaration of insolvency, and proceedings in insolvency are 
pending on lus application, no appbcation for execution can be made against 
tlie judgment debtor’s aurct) (2) 

“Shall release him from arrest” — judgment debtor expressing Ins 
intention to file a petition and achcdulc under 11 A 12 Vict c 21 and comply 
ing with the conditions o£ this section is entitled to be discharged from 
custody , (3) but ho will bo liable, though he has taken the benefit of the 
insolvency sections and while yet undischarged, to arrest in execution in 
respect of an unscheduled debt(l) A judgment debtor wbo being arrested 
and released on furnishing security under this section, hut who faded to apply 
to bo declared an insolvent withm the picscribcd time, is liable to arrest, but 
not being arrested may apply to be declared an insoheut at a subsequent 
date (5) 

“Security to he realized’ — ^A transferee decree bolder whoso tiansfer 
has been recognized la entitled to execute against tho surety (6) Where the 
surety by Jus bond undertook to pay the amount of the decree if the judgment 
debtor did not do ao within a specified time and agreed that execution might 
issue under tho bond without suit, it was held that though the bond was some 
what outside tho scope of this section as it was then worded summary execution 
could be taken out (7) But where the bond besides tho usual covenants 
contained further stipulations as to what should happen if the judgment debtor s 
application in insolvency were refused it was held that the latter stipulations 
did not come within the purview of this section os it was then worded (8) The 
enforcement of tho liabilities of sureties is now governed by sect 145 See 
notes thereto (9) 

Revision — An order refusirg a siiicty s dischaigc not being appealable, 

IS open to revision under sect 115 (10) 

56 Notwithstanding anything in this Part, the Couifc 
Prohibition of arrest or shall not Order the arrest or detention in the 
SSion ot dewee” lor fYison of a woman in execution of a 

money decree foi the fayment of money 


(1) IsLiqAIit iloti La,}, 29 A 460 

(2) Langta Pando v Baijnalli Pandc, 2S 
A 387 (1900) 

(3) Lx parte Pinscnt, 8 IL 270 (1886) 

(4) Panna lali v Xanhaiya, 16 C SS 
(1888) 

(5) Alagappa v Satatliambal, 25 M. 724 
(1902) 

(0) Chathoth t Sai<IiiidaMcla, 20 37 20S 
(1002) 


(7) Xamezuddj v Tauzdnr 4 C L J 3J1 
(1900) , 10 C W N 830 

(8) Janki Daa v Ram Fartap 16 A 37 
(1893) 

(9) And as to waiTcr by suretjcj of right 
to ha>o &uit brought agniost thorn Ivain 
zuddiv lausdar 10 0 W N 830 (1900) 

(lOJ Banna Mai t Jainna l)a'3, 15 A 18J 
(1897) 
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Arrest of women —Tins section was inserted in the last Code by sect 2 
A.ctVIofl888 

57 The Local Government may fix scales, graduated [*• 3 
SuMstace-.llawanc=. ‘0 raid, race and nationality, of 

monthly allowances payable for the sub- 
>istence of judgment-debtors 

Subsistence allowances — 1 or notifications (1) by the Local Go\ ernment 
al Madras see Madras List of Local Rules and Orders ed 1898, \ol i , p 195 , 

CO Burmah Rules Manual, cd 1897, p 115 , and for N W P see North Western 
Provinces and Oudli List of Local Rules and Orders ed 1891 p 113 Sects 339 
and 310 are now 0 XXI i 39, 'post 


58 (1) Etery person detained in the civil prison in execution [s 34 

, of a decree shall be so detained , — 

Detention and release / x 7 .i i c ,7 

(a) u«ere the decree is for the payment 

of a sum of money exceeding fifty lupees for a period 
0 / SIX months, anS, 

(6) in any other case, for a period of six weeks 
Piovided that he shall he released from such detention before f* 34 
'liQ expiiation of the said period of six months o) six ucchs, as the 
''asc may he , — 

(i) on the amount mentioned in tlie warrant for his 
detention being paid to the officer in charge of the 
civil prison, or 

( 11 ) on the decree against him being otliciwise full} satis- 
fied, or 

(ill) on the request of the person on whose applicition 
he has been so detained, or 

(ty) oil the omission htj the person, on uhosc application he 
has been so detained, to pi} suisisfciicc illowanci 
Provided, also, that he shall not be released from such (A- 
ention under clause (») or clause (tii), without the onhr of tlio 
Court 

(2) A judgment debtor released from ihtcntion \uuUr thin 
ection shall not merely hg reason of his release At di-'thirgtd 
from his debt, but he shall not he liable to be re irrtatid umlir 
the decree in execution of winch lie was eletained u» *hc rm/ 
f>ri50Ji 


Duration of imprisonment — 11>« fi»t jh* tiun d t' i on down to 
Proviso corrtsnonds with JT*' of Vet \ 111 of InjJ ui.d wet 31J of 


tie IroMso corrtsponds with wot JT*' of Vri ' HI 01 INjJ uLU wet ,^1- o! 
ho last Codo thou h tin. form of the wctioa 1 Uni rri -Irl » J (t Jf y-tt) 


(1) o Ki »U j t t 
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deposited on conditions and tho judgment debtor dies befoie an oider is made 
on Ins application to bo declared an insolvent {J) Where the judgment debtor 
lias applied for declaration of insolvency and jnoccedmgs in insolvency are 
pending on liis application, no application for execution can be made against 
the judgment debtor’s surety (2) 

“Shall release him from arrest” — A judgment debtor expressing bis 
intention to file a petition and schedule under 11 A 12 A’^ict c 21 and complj 
ing with the conditions of this section is entitled to be discharged from 
custody , (3) but he will bo liable though he has taken the benefit of the 
insolvency sections and while yet undischarged to arrest in execution m 
respect of an unscheduled debt (4) A judgment debtor who being arrested 
and released on furmsliing security under this section but who failed to apply 
to bo declared an insolvent within the presciibed time, is liable to arrest, but 
not being arrested may apply to be declared an insolvent at a subsequent 
date (5) 

“ Security to be realized ’ — A transferee decree holder whose transfer 
has been recognized is entitled to execute against the suretj (6) Where the 
surety by his bond undertook to pay the amount of the decree if the judgment 
debtor did not do ao within a specified time and agreed that execution might 
issue under tho bond without suit it was held that though the bond was some 
what outside the scope of this section as it was then worded, summary execution 
could bo taken out (7) But where the bond besides tho usual covenants 
contained further stipulations as to what should happen if the judgment debtor s 
application in insolvency were refused it was held that tho latter stipulations 
did not come within tho purview of this section as it was then worded (8) Tho 
enforcement of the Inbilituss of sureties is now governed by sect 145 Seo 
notes thereto (9) 

Revision — An order refusing a suicty s dischaigo not being appealable 
.w Ojpoa t-o revision ujodnr .sect 


56 Notvvithstaiiding anything in this Pait, the Coiut 
Prohibition of arrest or shall not order the arrest or detention m the 
SSm ol decree" [‘or ‘^**’** pnsoii of a woman m execution of a 
money decree for Hie payment of money 


(1) AsluqAht MotiLal 29 A 469 

(2) Laiigta Paulo v Baijnath Pan«3c 2S 
A 387 (1900) 

(3) Ex parte Pm^ent, 8 VL 270 (1886) 

(4) Panna I all v Kanhaiya 10 C 86 
(ISS8) 

(5) Alagappa v Satatbambal 25 M 724 
( 1002 ) 

(0) Chatliotli V Sai Undavida 20 268 

(1J02) 


(7) Karaezuddi t Pauzdar 4 C I J Sll 
(1900) , 10 C W N 830 

(8) Jajjki Das i> Ram Parfcap 10 A 37 
(1893) 

(9) And as to waiver by sureties of ngl t 
to bavo suit brought against them Kamc 
zuddii Fauzlar 10 0 W N 830 (190(3) 

(10) Banna Mai ? Jamna Das 16 A J63 
(1893) 
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STT y — T -I, L > 

of jLir-i. “ !Ii._r..^ L-t : L > -J II:;.' •' K'rl r'l % .i. — . 7^ 
se^RrTT-.T. , P. ^ IJj. i- i:\-X ViT ?, s'** X 

Prom. fcsir,iO;7_ T, ^iL, « 71. 12 A. 

aadSWir^i.TrO XXL r a 


58. (1) E^crj j- tii in •'.'<r c.‘ J nn?<n — 1 cxxw.'u”’! i 

. of a <ie^ li-e shall I e s > »:'< A; . a?, — 

n^ f S.1.3 X T i f n.i{3A€. y . ♦ % ^ 

(a) ir/.tf€ the ctxiw ^er t..e 
of a sum of tiioii*\v exceedu ’ nirr r;.iwss ter a ivjivxl 
0 / six months, and. 

(6) i)i ahjj <Ah(.r ccuc, for a penol i/*ix ^^et'l> : ^ 

Proj:id<d that he shall he rdcc^ed JrC'tA S’e.i 
the exjuralxon of (he said ]/encd of Sis riOt-i.s t r ^^sa* {.'wZv, i.3,< W/ 
case UiQ]] he , — . , 

(i) on the amount mentiouixl in the watnint jer wi*' 
ddeutlon being paid to the oiluvr in eharg\' ot the 
cnj7 pmo;i, or 

(u) on the decree againd him being otiiexwise fully .siti''* 

fied, or 1 I * 

(m) on the request of the person on wlnx^e appUe.uiou 
he has been so detained, or » ; . 

(jt) on the omission h\j the ptrsoiu on uJu^e iinnnoi/an» /<« 


(jt) on the omission h\j the ptr^oii. on HmK'e iinmaxuau) /<« 
has been so dclatuult to pay .((i*i^t(tu't'-aUo\\aiu i' . 
Provided, also, that he shall not ho nlexisul fivin smh ij. ■ 
ion under clause (li) or clause (in), without llio onloi ot tho 

(2) A judgmeiit-dehtoi nUv^.d fivin d.leutwii imdoi llnj 
ion shall not merely btf r.ason oj his uhii'e lo’ ' I-'' 

n Us debt, but he shall not he lialde lo ho lo auo-lo. imb i 
decree 111 execution of >\lueb he wa** thfainof la a « 

'o«. 

Duration of imprisoumo«t.-iii- i.iM '’'"1" I'l 

ttaProvnocorrcspomUM.Ihvol atS of , 

tte last Code, tliougli (lie (oilll of llieB..ll.m liii" >■' "i i. II. .1 (...t. | I 
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The section aher the Proiso corresponds (with verbal alterations) to sect 341 of 
the last Code omitting clause {j} of that section, ^rhich is no longer necessarj 
owing to the remodelled form of the former sect 342 A prisoner once 
charged for want of depoa t of auhsistence-monej «houId not be retaken (1) 
Where a per on is imprisoned under sect 4S1 (now 0 XXX\*in r 4), 
imprisonment suflered after decree must be taken into consideration in c^culatr 
mg the six months (2) On the expiration of the period, the prisoner is entitled 
to his ili''Char::e 'vhether the imprisonment has been continuous or only at 
intervals (3) The imprisonment is not a sati-facroa of the decree, and the 
debtor can be adjudicated an insoKcnv for it, (4) or kis personal property 
mw be taken in ex^^cntion under the same d«.cree.(o) This section does not 
empower a Judge to ux a term t>i imprisonment at his discretion withm the 
inaxiiuuui If none of the condirous mentioned in the proviso are fulbikd 
b«Jore the evpu\ of six months, or six weeks as the case may be, the judgment- 
debtor romiins in j nl the full time (6) The lancTuage of clau-e (1) has thus been 
recast to show thi* thi> provision does not confer on the Court a discretion 
to fix shorter pen'^d^ of impn>oun*ent than tho-e prescnbed This ^ection 
dovs not applv t ' 1 1 i" of imprisoamtat for contempt of Court (T) 

59 (1) At anv ttuie after a warrant for the arrest of a 

it./.i.. ongrsrJ 't }udgin<ht-^<.l,tor his been issued the Court 
nuv cancel it on the ground of hs serious 

illness 

(J1 M’liorc a judgineut-dehtor has been arrested the Court 
Uli\ release Iniu if m its opuuon, he is not in a fit 'tate of health 
to (h III Ihi'fiiil prison 

(.i) ll/j<r< a judgmont-ilebtor has been coniiiurtcd to the 
cu il pi isOH ho may bo released therefrom — 

(ill bv the Local Goa ermiient on the ground of the eiisleiice 
of any infectious or contagious disease, or 
(b) bv tho commuting Court, or any Court to which that 
Court Is subotalmate, on the groimd of his suffermg 
from any serious illness. 

(t) A judgmeut-debtor released under this section mav be 
u'-.mcsted, but the pcrioil of lus Jihiitwii in the eiiil pruoii -h.all 
not 111 the' aggra'g'ito a'a.cecal that prescnbeil bg sei.tion oS. 

lO t«i'"««VU»UMitl.-,l>.ut).x .1..1V K.UK,1 KssSd^isl 
1 ivWl.,Ui>UiSi\i.HU \i nU-oaUi 111 vo)Ss*..'hi r S.JJ 4 13 M. Ill (Issi) 
n, U U C USsld^iV, f U.SIS]SS liibi s sssai aiaiida].s C. av N 

II) Utinivibs. nils I .Iiblll aiu’I “ Iv 115 ( 1 IW)- 
lai (\vsM, ^ ^ 1***^ (1***’^ 

(H) KhvU UiWt « VlL Va laVrua al -vliircv m v 

(0 lu tht 1 r vvf vxfllKMXt Mihil *,-3 1 

rWvU»,vU XU U r 

lA) OAlta^i Xr I, \ I K*lX' \lU J 1 
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LXECUIION, 


^03 


Illness of judgment-debtor — Xhis wjctiou corresiionds with sect 650 
of the last Code. Sect 663 ^Yaa added to that Code by sect 8 of Act YI of 
1888 


AtIACHMEInT. 


60. (1) The following piopcrty is hable to attacbiiitiit [i 
p^pert, Iiawe <o “ execution of a decree, namely, 

attachment and sale In lands, houses Or other buildings, goods, 
execution of decree. money, banknotes, cheques, bills of exchange, 
hundib, promissory notes, Government securities, bonds or other 
securities for money, debts, shares in a corporation and, saie 
as hereinafter mentioned, all other saleable property, moM-ablc 
or immoveable, belonging to the judgment debtor, or over uliich, 
or the profits of which, he has a disposing power which he may 
exercise for his own benefit, whether the same be held in the 


lUJL HI S OWU UiiUCUL, wucluvi tixv 

name of the judgment-debtor or by another person in truat for 
him or on his behalf . 


I ur on ms ucuau . . i i 1 1 

Provided that the following particulars shall not be li ibh 
to such attachment or sale, namely — » ; ; i 

]a) the necessary wcanng-apparcl, coohmj usich UiIj 

bedding of the judgiiicnt-dcbtor, ins wife and t hildfLii, 
and such personal ornauicnls a$, in accordance icith 
religious usage, cannot he iiarUd icith ty ciny irc-wan , 

(6) tools of artizaiii, and, wbert the judgment d‘ btor is aii 
agriculturist, lus implements of hu’sbandrv ..rd '■lah 
cattle and seed gram as lua) , in the opiwon of tf c 
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(h) allowances (being less than salauj) of any public officer 

or of any seivanfc of a railway company oi local 
authority whle absent from duty , 

(i) the salary or allowances equal to salary of any such pubhc 

officer or seriant as is referred to in clause (h), wlule 
on duty, to the extent of — 

(^) the whole of the salary, where the salary does 
not exceed twenty rupees monthly , 

(n) twenty rupees monthly, where the salary 
exceeds twenty rupees and does not exceed 
forty rupees monthly , and 
(^^^) one moiety of the salary m any other case , 

(j) the pay and allowances of persons to whom the Indian 

^ticles of AVar apply , 

{^) all comjmlsory deposits and other sums in or denied fiom 
any fund to which the Proiident Funds Act, 180^, 
fo) the time being applies in so far as they are declaied 
by (he said Act not to he liable to attachment , 

(1) the wages of labourers and domestic servants iihetha 

payable in money or in kind , 

(??i) an expectancy of succession by survivorship or other 
merely contingent or possible right or interest , 

(?i) a light to future maintenance , 

(o) any allowance declared by any Jaw passed under the 

Indian Councils Acts 1861 and 1892, to be exempt 
from habihty to attachment or sale in execution of a 
decree , and, 

(p) where the judgment debtor is a person hable for the 

payment of land revenue, any moveable property 
winch, under any law for the time being apphcable 
to him IS exempt from sale for the recovery of an 
arrear of such revenue 

Explanation — The particulais mentioned in clauses (g), 
(h), (i), (j), (1) and (o) are exempt from attachment oi sale whcthei 
before or after they are actually payable 

(2) Nothing m this section shall be deemed — 

(a) to exempt houses and other biuldings (with the mateiials 
and the sites iheieof and the lands immediately 
appwtenant thereto and neccssaiy for their enjoy 
mcnl) from attachment or sale in execution of 
decrees for rent of any such house, building, site or 
land, or 

(b) to affect the j^roviswns of the Army Act or of any siinihi 
law for the time bemg in force 
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on a veidict until judgment has been signed (1) Mono} in the hands of a 
garmshee whicli he is bound to pay is a debt, (2) so is rent that is due , (3) 
but claims ovei which no Court in British India has jurisdiction are not debts 
liable to be attached, but the mere cucumstancc that the garnishee is at the 
time of the application for execution beyond the limits of British India would 
not of Itself render the debt not liable to be attached (4) A gratuity 
sanctioned by a Railway Company, the money being in the hands of its pay - 
master, is not a debt, and cannot be attached as the gift is not complete , (6) 
but a monthly allowance given in payment of an antecedent debt is attachable, 
and an attachment may be made of half the monthly allowance when 3 weeks 
ha^e expired, inasmuch as 3 weeks of the allowance had become an existing 
debt though payable on a future date (6) Money due by an agent or a vendee 
to his principal or vendor is a debt, and may be attached, and it is not necessary 
that the exact amount due should be ascertained prior to attachment, (7) hut a 
vendor s right or interest m the balance of purchase money of imm oveable 
property payable on execution of a conveyance is not a debt so long as the 
comeyance remains unsigned (8) The salary of a private person is nob 
attachable until it becomes due and is an existing debt (9) It was questionable 
whethci aireais of interest due on Government Promissory Notes was attach- 
able (10) \decieo can be attachcd,(ll) but a decree formoney ,thougba]udgment 
debt is not liable to sale in execution, and sect 273 of the former Code (corre 
spending with 0 XXI r 53 of the picscnt Code) provide the procedure in 
execution (12) 

"Government securities” — Money oi other secmity deposited by the 
judgment debtor with a Railway Company as secunty for the performance of 
his duties IS attachable subject to the hen of the Railway Company but not 
baleable until the deposit is at the disposal of the judgment debtor freed fiom 
such hen (13) 

"All other saleable property” — As legards partnership property, it 
was held that it could not be attached and removed fiom the possession of the 
partners in execution of a deciee against only one of the paitneis , (14) nor 


(1) Jones V Thompson, L J R , N S 
234 (1858) 

(2) Booth i Trail (1883), 12 Q B D 8 

(3) Mitchell i Ixe, L K (18G7), 2Q B 
259 

(4) Ghamshainlal i Bhansali, 5 B 249 
(1881) 

(5) Janki l)as t East Indian Railway, 
0 V G34(I8S4) 

(0) Dambar Kocri t Rai Sham Ivissen, 9 
0 W N 703(1905) 

(7) Madho Das t Raoiji Patak, 10 A 286 
(1891) 

(8) Ahmad ml dm u Majlis Rai, 3 \ 12 
( 1880 ) 

(9) \y>auu>ir t Virasimi, 21 M JW 
(l8J7), Dtvi I’rajuiii t A II Ia.wi», 31 A 


309 (1909) It has been held that the non 
payment of a loan does not constitute a 
debt which can be attached under this 
section Phul Chand v Chand 3IaI, 30 A 252 
(1908) 

(10) Boistubchurn i Battye, 1 Tay A Bell, 
313 (1850) 

(11) Golaiu Mahomed v Indro Chand, 15 
W R 34(1871) 

(12) Sultan Kuar v Gulzan Lai, 2 A 290 

(1879). Tirurengadav Vythilinga, 0 418 

(1888) 

(13) Karuthaii v bubramanya, 9 M 203 
(1885) 

(14) Karuubhai t Conscrvalor of Torists, 
IBoui 222 (1879) 
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could one lujliur .ttt.uli tlie utUic^t of juotliir jiailiur in tlio partnerbliip 
business m llic lianiLs of a lfctci\cr,(l) and debts due from one partner to 
another were not attacliablc (J) llic share of a partner in the partnership in 
the hands of another partner might be attached, winch should bo done by 
proliihitor) order, (3) and earn the sale in execution of the interest of one 
partner, in a pirlncrslnp dissohcd by the death of his fatlicr and co partner, 
was good, (1) but a>bcre the mtcicst attarhnl and sold was in a subsisting 
partnership, the purchaser could sue for dissolution and accounts (o) Tlio 
effect of tlicMj dccisuniH ha\c been partially codified in 0 XXI r 19 The 
interest of an undiMded father, a member of a ilitakshara family, can be 
attache i and sold Tins is the law m Bengal, ^ladras, iVllahabad and Bombaj. 
But the purebaser incrcla acquires the nglit to compel a partition as against 
the other CO sharers of the judgment-debtor (6) The interest of a son, (7) and 
of anj other member uf the joint fainil) , is m the same position , (8) cv cn that 
of a grandson in tlic lifetime of bis father and grandfather (9) And property 
•n the hands of a son or other descendant which is liable under Hindu law for 
the paaruent of the debt of a deceased ancestor in respect of which a decree 
has been passed shall be deemed to be the property of the deceased (10) 
The cquiU of redemption in mortgaged propertj can bo attached and sold 
*n ciccutioa of a decree against the mortgagor (11) but not if the person applj- 
>Qg for attachment and sale is also tho mortgagee (12) Mortgaged property 
be attached but cannot be sold without a suit b> tho mortgagee under 
sect. 67 of tho Transfer of Property Act (13) Propertj is attachable c^cn 
though it cannot be brouglit to sdcaritbout suit (14) A tenant’s hercditarj 
sad beneficial interest in propertj c in be attached and sold, (15) hut an lutcrest 
iQ an occupancy tenure, which is not transferable by custom or usage, is not 
saleable lu execution, saNc for rent under the Bengal Tenancy Act (16) A 
ludgmcnt-dcbtor has a saleable interest m land upon which he was permitted 
0 erect a mud house and occupj it for forty years, without any reservation 
y the landlord that he could be ousted, but for which he paid rent (17) The 
nght to get back from the donoc certain lands reserved to the judgment debtor 


Abbott, 5 B L. U 382 

UOiO) 

(■2) Dftarka Jlohua i Luckhimoiu, 14 C 
384 ( 1887 ) 

Sing V Kabdas, SB L K 380 

I Bapanna, 13 M 147 

P Cliundcr t Isuar Chundcr, 20 

op ^ (1893), seo also In re Bambndge, 

*^D218.p224 

(C) Deendyal v Jugdeep, 3 C 198 (1877 
41 A. 247 

g RamLaU 4C 723 (1878) 

al T 4 a 809 (1879) 

l^hore e Shib Sabal. 5 A. 430 

(*0) Sect 03 


(11) Saraswalit Nabadwip.SB L.R.380 
(1870), Gossam llanraj t D«n 

W R 20(1873) ^ ^ 

(12) Kamiait Raoilochan, 5 B L R 4^ 
(1870), Bhnggobutty v Shamaeburu, 1 C 

337(1876) o, P ail 

(13) Chundra Nath t Buiroda, 2- t au 

(I85>5) , „ 

(14) Gouri Sunkur v Aabhojessury, I C 
W N, xhv (1896) 

(15) Bameasur Nath t GoUmoc bahoo, -4 

W R 309 (1875) . ^ 

(16) Bhiram v Gopi Kanth, -1 U 
(1897) , 1 C U N 39G , Durga Charan r. 
jr«tli Prasanna, 20 C 727 (1899) . 3 C W. N 
586 

(17) Doorga Tershad i Brindabun, 10 
W B 274(1871), 7B L.lt.J59 
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by a deed of gift ib transfeiable and therefore attachable , (1) so also 
IB a life interest m trust funds in the hands of tho Official Trustee, (2) 
but property m the hands of tho Beceiver of the High Couit cannot ho 
proceeded against by attachment in tho Mofussil, but the High Court can 
order attachment and direct the Receiver to sell the mieiest of the judgment 
debtor (3) Property of which the judgment debtor had been m possession foi 
12 years after he had filed his petition in insolvency was attachable, his title 
being by adverse possession (4) Property the subject of an existing suit is 
attachable, but in such a case the 00011 ; would order tho sale at the fittest and 
moat proper time (5) A decree also is attachable {6) Tho right to manage 
a rehgious tiuat is not attachable (7) nor the right to officiate at woiship oi 
to leceive the oSciings at a ahrmc , (8) nor can voluntaxy offerings which may 
m future bo made to an idol, as being entirely unceitain (9) So also a thing 
utterly incapable of being estimated or valued, such as “ all tho claims of 
Ramuath against all his debtors,’ caimot be attached (10) The doors and 
window shutters of a pucca building cannot be separately attached, as they 
formed part of immoveable piopcity (11) Trees growing on the bit land of an 
ox proprietary tenant under sect 7 of Act XII of 1881 (N \V P Rent Act) 
cannot be sold in execution (12) A portion of a hhig cannot be attached undci 
a moitgago decree against that portion, the mortgage of a poition of a hliag 
being unlawful (13) Future rents and profits of a ghatwah tenure cannot as 
such be attached (14) 

“ Immoveable ” — In Oudh no ancestral pioperty can be sold in execution 
without permission of the Chief Commissioner, and no self acquiied pioperty 
without permission of the Comimssionei (15) 

“The profits of which ” — Attachment of piopcity includes attachment 
of tho profits thereof but if aftci attachment tho original ownei be allowed to 
lemain in possession of the property, the profits from the moment they found 
th.eu: way cuAa tJjji awcuir a yaaknt cease to be Uahle foi the tudg,ment debtoi (16) 

“A disposing power ” — ^A letter containmg notes in the Post Office can 
be attached as in the disposing poAvex of tho addressee , (17) but not money 


(1) Rudra Perhasli v ICrislioa Moliuu, 14 
C 241 (188G) 

(2) Abdul Latesi v Doutre, 12 M 250 
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(1876) 
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244 (189C) 
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132 (1873) 

(0) Golam llahomed v Iiidro Cliaiul, 16 
W R 34 (1871), 7 B L R 318 

(7) \A}aucherii Acholatlid, 6 M 89(1882) 

(8) JJurga Bibi v Chanclial Ram, 4 A 81 
(1881) \ 

(9) sASri Isiar i I’iary tburn Dcy, 0 


OWN 728 (1902) , 29 C 470 
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40, p 51 (1871), 7 B L R 18G 

(11) Peru Bo pan v Roqou Maifarash, 11 C 
1U4 (1885) 

(12) Jugal i Dcoki liandan, 9 A 88 
(1886) 

(13) Narbhcram i Collector of Broach, 22 
B 737(1897) 

(14) Udoy Kumau t Ilaij Ram, 28 C 483 
(1901) 

(15) Act XVIII of 187G,a -0 

(10) RamCoomarv GoLicdNath, 12 W P 
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(17) Narasimliulu i Admp^a, 13 212 
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pa 7 ablo to an auctioneer by puicbascrs of goods entrusted to him for auction, 
except as to such amount as the judgment debtor bad a disposing povrer exercis- 
able for bis oivn benefit (1) ^Vlicn the judgment debtor contracted to lay 
down a pa\cment for B and deposited materials for the work and rccei\cd 
an advance from B equal to the \alue, the matenals vested m B and could 
not be attached (2) The corpus of trust property in the hands of a trustee 
cannot bo attached , (3) nor an insolvent’s property vested in the Official 
Assignee, (4) nor laud assigned to a widow by viay of maintenance with 
a proviso against ahenation ; (5) not land assigned in heu of maintenance 
uithout any mention of such proviso, as cormng under clause (n) of this 
section ; (6) but land let under a lease prohibiting the lessee assigumg the 
property cither by sale or gift is attachable , (7) so is a donee’s share m jiropertv 
given with a pioviso that it should be held impartible (8) Joint family propertj 
13 attachable in execution of a decree against the father, so as to affect the 
interests of his sons, unless the sons can show that their shares were not answer 
able for the decree (9) In ^ladras, the attachment of theintercstof an undivided 
member m a joint property m execution of a decree on a personal debt against 
him, constitutes a vahd charge in favour of the judgment creditor and prevents 
the accrual to the other coparceners of the right of survivorship on the devth 
of the judgment debtor pending attachment (10) The income of proportj subject 
to a restraint upon anticipation accrun^ duo after the date of the judgment 
cannot be attached in execution of a decree against the separate propvrtj of a 
married woman (11) 

“Necessary vvearing-apparel.’’— This wa* tiio effect of a Bomba} High 
Court decision in 1872 (12) A.ina»g<iUutra or mcklacc worn b\ a inarriid wouian 
during the hfetime of her husband and never icmovcd is exempt (13) (and sio 
now amendment) , so arc the clothes, cquijmieiit and arms of a jierson subjtct 
to the Indian Maimc Act , (14) so is i\ic ftruihun propert} of i Hindu wife whin 
execution is sought of a decree agaiiivt her liusbind (K*) Brojt ii\ in mnains 
18 not exempt from attachment (16) 

“May, in the opinion of the Court, be necessary - Hiaats ustd m 
agriculture are not privileged until tlu Court lias lUtland tl un tu le so (1 1 ) 
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not a pension and is attachable , (1) similarly the grant of an annual 
sum made by Government as compensation for loss sustained by the grantee 
on account of improper resumption by Government of rent free lands (2) In 
England, superannuation allowance already accrued due to a retired pobce 
constable is attachable , (3) and pensions solely m respect of past services 
are liable to seciuestration, though half pay, being to some extent for future 
services, is not (4) A zcmindan granted (not revenue free) by Government 
as a reward for services rendered is not a pension (5) Pensions were exempted 
by Act XXIII of 1871 In clause (j) tho words “ mihtary or civil ” ]ia\e been 
omitted as being of no value The word pensioners ” of itself co\crs creiy 
class of pensioner 

“ Salary of any public ofBcer” — ^Undcrsect 236 of Act VIII of 1859, 
salaries of Railway fervants had to be actually due before they could be 
attached , (6) similarly the salary of a Telegraph Officer , (7) but now the 
unprivileged portion can be attached m advance (8) The Calcutta High 
Court has held that while the pay of an Indian Stafi Corps officer, as being of 
a pubUc officer, comes withm the meaning of this section, that of an officer of 
the Regular Forces, not being of a public officer, does not , (9) and tho Allahabad 
High Court has also held that an officer of the Regular forces is not a public 
officer and that lus pay cannot be attached, (10) bub in Madras it has been held 
that he is a public officer and his pay is attachable (11) Half the pay of persons 
subject to military law other than soldiers of the regular forces is liable to attach 
ment (12) An attachment upon the salary of a Railway servant ceases to bo 
operative after he has filed lus petition in Insolvency, and should be withdrawn 
on notice being received of the making of the vesting order (13) For definition 
of “ public officer ’ see sect 2 (17) Under the Code of 1859, the whole of the 
salary of a peon in the service of a Mamtaldar under G overnment could be attached, 
if It bad become due (14) The remuneration of a Walandar cannot be attached 
while in tho hands of tho Collector or other disbursing officer, but otherwise 
if m the hands of tho watandat himself (15) A thol is not a public officer and the 
percentage on collections received by him is not salary and is attachable (16) The 
salary of a private person cannot be attached until it becomes due and a debt 


(1) Laclinu Naram v Makund Singb, 26 
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oMsIs (1) i-onncrl) it was lichl t}iatDioiic> gucn by Government to its servants, 
not only for past services but also as a retainer for future services, cannot bo 
attached, and tint tho pay of a Government oflicial was not attachable (2) 

‘‘ One moiety of tho salary.” — That under the Code of 1882 was 
half the saLiry or leave allowanco actually pajable (3) but under tho present 
Code it refers onl) to salary or allowanco equal to salary while on duty. In 
a recent ci«o it Ins been btld that a «al‘iry is “property” of an insolvent 
witliin the incinuig of iho Piovinrnl Iii«olvciicy Act (sect 10, sub ‘^ect 2, 
chu'O a), b} which provision, rcul with tlii"* section, tho amount of the 
appropriation of (he income of a public ofliccr for tbe benefit of Ins creditors 
has been fived (4) 

‘‘ Pay and allowances ” — Mor is the pay or allowance of a person subject 
to tho Indian Marino Act, below tbe position of a gazetted officer, liable to 
attachment (5) 

“Wages of labourers and domestic servants.” — Labourers are 
persons who earn their daily bread by personal, manual labour or m occupations 
which icquiro httlo or no art, shill, or previous education Their wages may 
depend on tho amount tlicy do (G) Tor what is included m domestic servant, 
see eases noted (7) In England tho attacluncnt by any Court of Record or 
inlcfior Court of the wages of any servant, labourer, or workman wa« abolished 
in 1870 (8) 


“An expectancy of succession ’’—Tins includes tlio right of a rovci" 
sioner to succeed on tho death of a Hmdu widow if ho happen to survive 
ber(9) Also tho life mtorcst m the residue of tho property of a testator 
ascortainablo after full administration, (10) or a son’s interest m his father’s 
estate which was bequeathed to Ins mother for life, (11) or th© life interest which 
a judgment debtor would be entitled to in on estate after tho paj ment of certain 
charges, cannot be sold in execution (12) \Vhero liowevcr a Mahomedan 
by deed granted property to liis wife on condition that if she Ind a 
child by him, the grant should bo a perpetual molurrun and if no child tlicn a 
hfe imlurnin with remainder to the scttloi s two sons the mteiest of one of 
such sons was attachable , (13) so is tbe interest of a person v ho makes a gift of 
land to a Hindu widow for her raaintcnancc such interest being a v cstod interest 
in the land (14) 
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Other merely contingent or possible right or interest ” — As for 
instance, a vendor s light in the balance of purchase money payable on the 
execution of a conveyance, so long as the conveyance is not executed , (1) or a 
claim under a future awaidof arbitration , (2) the interest in pre empted property 
of a successful pre emptor who has not yet paid the pre emptive piice fixed 
by his decree , (3) but property the subject of an existing suit is attachable, 
though the Court would order its sale at the fittest and most proper time (4) 
A vested remaindei in a house is attachable (5) A mere riglit to receive profits 
wluch are not ytt due is not attachable (6) 

“Right to future maintenance ” — The mere right to future maintenance 
cannot be attached (7) This includes land assigned to a widow in heu of 
maintenance (8) but ^vlthout any nght of ahcnation (9) The light of a Hindu 
\vidow to reside in her husband s family house is a purely personal right and 
cannot he attached under this section (10) Foimerlj, tlie Court might order 
the pait} chaigeable with the payment of an instalment of maintenance about to 
become due not to pay and the judgment debtor not to receive so that it be 
paid either to such person as the Court should direct or that an arrangement 
under sect 268 (0 XXI r 16) foi its collection or administration be made (11) 
This however has not been the practice since (12) An annuity given by mil, 
not by any right of maintenance but out of the testator’s bounty, is attach 
able , (13) so are arrears of maintenance already accrued due (14) The income 
of a fund m hands of trustees payable half yearly to the judgment debtor cannot 
bo attached after the last payment has been made and before tbo next is pay- 
able there being no debt “ owing or accruing ” (15) but under the Code of 1859, 
an annuity charged on an estate could be attached at the instance of the person 
by whom it was then payable ho having inherited the estate from the grantor 
of the annmty ,(16) so can maintenance charged by deed on the grantor’s property 
and recoverable bv suit on non payment , (17) also m execution of a mortgage 
decree, the nght to receive an allowance assigned to the judgment debtor’s 
deceased wife in heu of her share of landed property and inherited by him from 
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liT »i» 1 inoil^i^c 1 b) ]iuu(l) .''itthcic n»'tsoji • lIi tU in coiisultr »tiim 
of 1 jujiiifiit down mil m nnnuitx, the inntiilv is atticliablc r\rn where the 
jHiiclnAcr n the Court of Wards (2) But lh« incoiiic of ptojertj belonging 
lo 1 iinmcd woiniri, Rub]cct to i trslrainl on anticipation arcniing due after 
t!ic date of 1 decree against bucli mamed woman’s separate property under 
^‘ct 8 of llic Manicd Woman’s l’to|>crt\ Act, is not bablc to attachment rn 
cx«ciiti<in of fturh derree (3) An liercditira grant of an allowance of padd) 
out of the n^’/irinnn of certain land is not .i right to future maintenance (t) 
It has Ixrn rtccntla held that this cxcniptiuti of r ri^ht to future maintenance 
does not aflect | ro{M it\ or an interest in pto)N.rt) which was granted for mam* 
t< nance, anri tliat thus tiie erop standing on land allotted to a widow for mam 
tcinncc can be attached (j) A ibstinction has been recognized between a right 
to icccive nioQca for ])ur]Ki cs of muntcuaucc proper]) so called and a right or 
interchl m ]t<i|Kr1a winch forms i fund or estate out of which an annuit) is 
paid (o thc,.rmt<c — the fornur IS i jicrbonjl right and inalienable, the latter 
can be dicnatcd Where aii ap|>cllant lonae^ed his estate to ins son, but 
retained .a nght to rcccnc from bim a certain sum annual!) it was held that this 
w iH notanglit to future in niitcname, buta \aluablc interest lu tlic propert) (6) 

61 . Thi, Local OoLcrniiiciU, tulh the j^fciious sanclioti of 
p^ttiai etciiipuon of ihc Goicmor Genaal in Coxiic\l, may, hy 
aomuituiai produce ijciicKil Of spccial Order published IJl the Iccal 
official Gazette, declare that such portion of agncullural produce, 
or of any class of agricultural produce, as may appear to the Local 
GoLcntmciU to be necessary for the purpose of protidiny until the 
next hancsl for the due cullnation of the land and for the support 
of the judfjment^dcbtor and hs family shall, m the ease of all agri- 
cuUuTists or of any class of agncuUunsfs, be exempted from liability 
to allachmciU or sale in execution of a decree 

Attachment of agricultural produce” — hec 0 XXI rr 11 and 45 
Ihcso proMsioiis, winch m the original Bill affected “growing crops” oul), 
haao been extended to all “ agncoltural produce * W’hilc it has been con- 
sidered that the Court should allacli sueb produce, which avill now in all cases 
bo treated as moveable propertv by taking it into its possession and custody 
<at the same time the procedure relating to the “ actual seizure of moveables 
caimot be applied, in its cntiretv to a growing crop, and having regard to the 
special provisions contained in t) XXI r 74 with respect to the sale of agri- 
cultural produce considerable objection has been deemed to exist against 
allowing 8ucb produce to bo ordinanl) removed on attachment In these 


(1) balaniat llosbcm V Luckhi Ram 10 C 
521 (18S1) 

(2) liar Shankar t Baijnath Rag, 23 A 
let (1001) 

(3) Goudoinj \cnkatcsa 30^1 378(1007) 

(4) \ardyanathai Lggia, 30 M 279(1007), 
5 c, 17 M L J 373 


(5) GohinUa t Mccnatchi 22 L J 204 

( 1011 ) 

(6) Pailmanundt Rama Proshad, 16 C I 
J 354(1912), 17 C W N 002, .Vsad w 
Haidar, 38 C 13 (1910) , 12 C L. J 130 . Tara 
bundari i Saroda, 12 C L J 116(1010) 


X 
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Sec 62 

circumbtauceb.moidei to give piopei effect to 0 XXI r 74, it lias been enacted 
by 0 XXI T 44, post, tbat attaebment should be efieeted by aifixing a notice 
in situ on. tbe field or tbresbing-floor and also, by way of greater caution, on 
the judgment debtor’s ordinary place of icsidence To meet special cases of 
persons, not residing in the actual neighbourhood, under the special orders of 
the Court, affixtuic on the house in which the j ndgment debtor cames on business, 
01 personally works foi gam, or in which he is known to have last resided or 
personally worked for gain, is allowed 

“ Agricultural produce.’* — The ongmal piopo&al was to authorize tbt 
Court only to declaie a fixed proportion of any grooving crop to be exempted, 
but it was universally considered impracticable It has been consideied to 
be clear that tbe amount to be exempted, not meiely of growing crops but 
of all “ agricultural produce,’ must depend upon tbe ciicumstances of each 
particular case As a matter of working practice, tbe oiiginal proposal to treat 
a propoition of giowing crops as ficc from liability to attachment and sale could 
not be convemently earned into effect It was therefoic proposed that the 
growing crop, as such, should be attached, but that the proportion to be 
exempted should, when ascertained, be “ released from attachment,” and 
should be free from babihty to sale Subsequently, howc\cr, the woids “be 
exempted from liability to attachment oi sale m execution of a dccice ” were 
substituted for the words “ bo released fioni attachment and shall bo free 
from bability to sale in execution of a decree,” m order, it was said, to 
make it clear that the exemption extends to produco which has been hypothe- 
cated The provisions of 0 XXI r. 44 authorizing the judgment debtor to 
attend to his crop while under attachment, were thought sufficient to piovent 
any hardship arising fioni this procedure The proviso, originally appended 
to the draft of this section by way of greater caution, saving any first charge 
which by any law is vested m the Government foi the recovciy of re\enuc, 
or in a landholder for the lecovery of rent, has been omitted, because it was 
considered that tbe special and local enactments, by which the first chaigcs 
in favour of lent oi revenue are cicatcd are sufficiently safcguaided by 
sect 3, ante 

] 62. (1) No person executiug auy process under this 

Seizure of property In Code directing oi authorizing seizure of 
dwelling house , inoveahlc property shall eirte’ ary dwclhug- 
housc after sunset and before sunrise. 

(2) No outer door of a dwelhng house shall he hoLen open 
unless such duelling-house is in the occupancy of the judgment- 
debtor and he refuses or in any way ficvents access thereto, but 
when the person executing any such qnocess has duly gamed access 
to auy dwelhng-house, he may break open the door of any looni 
in winch he has reason to beheve any such property to be. 

(3) Where a looni in a dwelling-house is nr the actual 
occupancy of a \Nonun who, accoidmg to the customs of tlic 
country, does not appear in pubhc, the per'soii executing the 
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pioccss bhall give notice to 6Uc/* uoinaii that she is at hbeity 
to withdraw; and, after allowing reasonable time foi her to 
withdraw and giving her ro-isonablo facility for withdrawing, he 
may enter such room for the purpose of seizing the property, 
using cd; the same time every precaution, consistent with these 
provisions, to prevent its clandestine removal. 

Seizure of property — line scctiou, «avo for tlu fiist sentcuct, coaac 
spouds sect 271 of Act X of 1877, with the exception that m that Act 
tbo words “ house or other ’ were used mbtead of “ dxuUxng house ” 

ilio first sentence was added by Act XIV of 1883 Accoiding to that Act, 
sub clause (2) commenced with the words “or shall break open aivj outer door 
of a d\ccUxi\Q house “ instead of the words m itahcs while sub clause (3) com 
mcQced “ Vrouded that t/ the room be ” instead of “ llVicrc a room xn a duellxng- 
/lousc,” while the word “treoi." m sub clause (2) has been substituted for 
' uxifascn and” llio second sub clause bas been amended to bung it into 
bne with sect 53, ante 

“Any outer door" — It was foimerly held that ho might bieak open the 
door of a shop , (1) or rcmo\o locks on the dooi of a golah and put on other 
locks for safe custody (2) Under the carher Codes, which pioLibited the bieaking 
open of any outer door of a dwelling bouse it was held the jinvilego exteudod 
toanout house or other o£co annexed to the dwelling house but not to a building 
such as a atorehouso or barn standing at a distance and not forming paicel of 
It (3) By the auicndmcut introduced by the present Code the judgment debtor s 
refusal to grant access to his dwelling house justifies tlio person executing to 
break open any outer door, that is, any outer door of tlio dwelling house of the 
defendant but not of tho bouse of a stranger 

“ Break open "~A person executing a process for attachment ol inosc 
ables having gamed access to the house was held to have a right to icmovo tho 
lock from the door of a room m which ho had reasonable giound for supposing 
moveable property was lodged (4) A baibfi who breaks the doors of a thud 
peison in execution of a decree against the judgment debtoi is a trespasser 
if it turns out that the person or goods of the debtor aio not in the house (D) 
“Actual occupancy of a woman — ^Ihis provision doc'> not apply to 
the arrest of a purdanasbeeu woman (6) 

Aa to arrest see sects 55 and 133 

63. (1) AVIlcre piopeity not ui tbe cubtod) ul any Coint Ls 
P ropettv attached In Wider allacJimcnl in execution of titciecs of 
pcuuon ol decrees of nioie Courts than one, the Court which shall 
everai Courts leceive or reahzo such piopert) and shall 

(I) Damodar Patbotam v Ish\ar Jellm 3 (4) Konilasawmy « Kn huasamoy, 5 il 

bom. b9 (187S) II C 189 (1870) 

(-JSowdanjintov JuggessurSoor I3W It (5> » Gan 7 B II C Cr U 

(18-0) , 5 B I R Ipp 27 (1870) 

(3) BaiKitiart \cnu<ias 8B If C \ J ((i) Kaiiuuibinto t Ko^UsLLiuudu., 7 C 
*-^(IS7I) ’ Udbsl) 
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Sec 65 

under the decree gets a good title against all persons whom the suit bmds (1) 
The quantity and nature of right and interest existing in the debtor 
at the time of attachment and advertisement for sale, alone pass by the 
sale (2) But in mortgage suits the right, title, and interest, both of mort- 
gagor and the mortgagee, is passed : the nght of the mortgagor as it stood when 
he made the mortgage, and not merely as it stood at the time of the Court sale (3) 
An auction-purchaser is bound to satisfy himself of the value, quantity, and title 
of the thing sold, just as much as if he were purchasing the same undei private 
contract (4) Where the gale is not vitiated by fraud, the only extent 
to which the purchaser can claim iclief is that indicated bv sect 315 
(now r 93, jiost) (5) In the case of Rcgistrai'a sales in the High Court, 
compensation is also allowable foi ciiois and misstatements as to particulais 
01 description of the property (6) 

Ordinarily the purcliascr buys merely the right, title, and interest of the 
judgment debtoi with all its defects (7) This was expressly stated in the 
ccitificate under the Code of 1859 and is, m fact, oidinatily the case now, though 
Avhat could have been and what was sold is a mixed question of law and fact 
to be determined on the whole of the proceedings and the facts of the paiticulai 
case (8) As stated ordmariiy, the personal right, title, and interest of the debtoi 
passes In certain cases the estate passes as in the case of a Hindu widow 
whore the piocecding, though nominally against the heiress, is really against 
lier as lepiescntmg the estate , (9) or m those cases under the leiit la'^ where a 
sale passes not merely the nght, title, and interest of the tenant but the tenuio 
Itself (10) Leaving out of consideration this lattci case, which is subject to 
certain statutorj lulcs, the puichaser simply gets what the debtor, whether 


13, 15 (1869) , Sundara Gopalaa v Venkata 
Varada Ayyangar, 17 228 (1893) , Hua 

Lai « Karim un mssa, 2 A 780, 783 (1880 ) , 
Kani Narain Singh v Mahtab Bibi, 2 A 828, 
829(1880), Knshnapa 1 / Panchapa, 0 B H 
C R 258(1869), Dhondu V Ramji,4l3 H 
C R , A C J 114 (1867) [as to fraud, how 
over, SCO at p 116J, as to cipress warranty, 
SCO MabomcdlMiakit NaTro]il}alabhai,IOB 
211 (1885) , as to decree holder know'ing of 
charge sclhug without mention of it, sco 
Douglas t Collector of Benares, 5 '^L I \ 
271 (1857) 

(1) Umes Chundcr Sircar V Zahur I atima, 
18 C 104, 178(1800) 

(2) Ram Onoogroho bmgh t Mt Mon 
toruD.oW R 223(1860), Sundara Goiialan 
. t'ciiUta t'arada, 17 3L 228, 230 (1893), 
boojant .Oil IChan V lUiooial Chand, 5 & D, 
X M 501 (1861) 

(J) bhatk \bdulla i Ifaji Abdulh, 5 B 8 
(ISSO) 

(1) Jummal Mi t icrbhcc I,all Diss, 12 


W R 41(1809), Sheikh Mahomed BasiruUa 
V bheikh VbduUa 4 B L R App S5 (1870) 
(5) Sundara Gopalan v Vcnicata Varada 
Ayyangar, 17 M 228 (1893) 

(G) Ram Narain t Dnarka Xatii ivLcttry, 
4 C W N 13 (1809) , Rishori Mohan Rai t 
Ivali Charan Ghosh, 1 C W N 100 
(1896) 

(7) Dorab \lly t Abdul Izccz 5 I A 
125, B c, 3 C 800 (1878), Dcendyal i 
Jugdeep Naram, 3 C 103 , 1 I \ 247 
(1877), Ram Tubul Singh v Bibscssuar 
Lall Sahoo, 2 I A 131 (1875) , Ali baheb 
V Kap Ahmed, 16 B 197 (ISJl), bundara 
Goi>aIan t Venkata aarada Ayjajigar, 17 
2L 228(1893) 

(8) Barhamdeo i Ram Xarain 19 C L 
J JS2(J91J; 

(9) ScoMajno sHindu Law, 7thcd ,s 642 

(10) DooIarChandt Lalla Chabccl, G L A 
17(1878), Xiladnt Bichitranand, 37 C 823 

(1910) 
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personally oi ropieseutatively, had, (1) subject to the same bars, such as Iimita 
tion,{2) and to all equities, (3) hens, mortgages and leases , (4) ^ainx rent, (5) 
revenue and cesses (6) His liahihty may bo affected by estoppel So jf a 
person sells property covered by a mortgage, but, suppressing that fact, obtain^ 
the value of the property imencumbered, ho may be estopped from saying that 
the purchaser took it subject to the ben (7) 

Thouglr the possession of an auction purchaser differs in some points (8) 
from that of a purchaser at a pnvate sale, yet a purchaser at an ordinarj execution 
sale 13 m pnvity with, and the representative m mterest of, the judgment debtor 
so as to be affected by the latter’s admissions affecting the property taken and 
estoppels binding on him (9) An auction purchaser’s conduct m buying is 
onlj- some evidence of an admission of title m the judgment^debtor, i\hich ho 
can explain or rebut He is not estopped from setting up a title independent 
of that based on his purchase (10) 

The purchaser takes the property subject to that which affects what ho 
has purchased, viz , the property ilerc personal obhgations not affecting tho 
Und do not piss So it has been held that ivithout notice ho Js not bound 


(1) bio as to crops \fatooU Sirdar t 
Dwuka Nath iloitry 4C 814(1870), Land 
Mortgage Bank t Vishnu Govind Batankar, 

1)70 (1878), llamalingav Sarraappa 13 
'L 15 (1880), unsovered trees Faqueer 
bonar i Khuderun 3 A H C R 251 
(1870), buddings Abu Husan < Ramzan 
4 t 381 (1883) , Alookta Sundurco t 
Muthoora Nath, 22 \\ R 209 (1874) , Right 
lo casements llurco Madhub i Hero 

Chundtr, 22 )\ R 522 (1874) 

(2) Sluuihur \ lua^ak t Balaji 0 B IJ T 
R 220 (Isoj) Rajah Ena^ct Hossem • 
C.irdlian.0 Lall, 12 AL I 3GG il \\ R 

1 t» 29 (IbbO), per conlra tho purchabcr 
lau add lajs jwsscssioa to that o/ tho debtor 
tor till purposo of j leading lumtation All 
balcb I Kaji \hmad 10 B 197 (ISJI) 

(3) lUui Loebun c Ham Naraiu, 1 C L 
R 2JG(IS77), Aeshwant Babarai t Gotmd 
Shankar, 10 B 45J 405 (ISSO) 

(4) Oojagur Roy i RamKhclawau 10 
tk 3bl (Ibus) , Mathura Has t Kalia 7 B 
W C. R Ji, at p 20 (lh"0), BaUl Bapuji 
' ^‘tjaChamabhai, 0 B lA}(lS92},bol)hsg 

I BLai Chand. 0 B 103 {lSs2) , 
KiJaa Ul t c-an,,* lUm. U V. 2s (I‘‘JO), 
Laud Mortgage Bank r Ram Buttun Neeg^, 
21 \\ R.2‘0(ls74), hhyama Chum Lbut 
’•ihajjce t \naada Chandra Da*. 3 tX W 
^ S.3 (Isiu), tho rioUl» tf a 

to Ik, cnfurviLlo mu»l Iw 1 

^ thee c.u»l be ncUae, Docloe C3^a,nJ » 


Oomda Biguui 21 U K >03 (187 ), 
Nursing Narau) i Rjghoobur, lU C 'XIO, ull 
(1884) 

(5) Obhoy Cbuudrrt Nilambur Alixikcrjce 
1804, W R 72, bbeikh KLoiIa BuLh i 
Diguniburco Da&sce, W R 1804 .07 
(C) Chatraput Singh t Gruidra Chmidbr 
Roy,0C 3S0(l8s0) 

(7) Douglas t Colkctor of Benari,* 5 M. 
1 V. 271 (1857). DulUb birkar r Krishna 
Bakthi, 3 B L. R, 407 ( l 80 J) MeConneU r. 
AUjer. 2 \ H C R JI.(i')72), Ballw 
bmgli t Kl^lla» Kill J V 113 (1887), 
Bunwaii Das t Aluhamii a 1 \Ia»hial I \ 
OJO (18S7) on 1 AS to detn el Iliriitdi- 

flown,, LisOH/j ibar^is m^iiiI< j 305 urjt, 

and as t« hsloj |«-1 pi n rjlR A <th n I «i 
(kuce \c( au 1 n ltstu^ II 

(8) bi-c Vlukiuoiici DaU* » I**!*- 

Afadhub Chuikirlultj 4 • * (I’’ ^ • 

where the doetrin 1 1 *t a .• l,- „ 

jicrty of which L u n l tl^ os i* r u L~ j,. 1 
lo make good ll c s*Ie out vf a »ul«c — 1 v 

acquired ict«rr>l, was L<11 l"*),** si**" t* 
all auctivo sale An I •• ^ 

Kwh Dsi Mulu k • Ks-li s LsJ I 1. 1 1 

I USl', at IV — >(!■"»' sol A,li, 1. 

1 tldcQCO \<l- 

(rf) th- •-* -> u- 1 4 A, — » 

1 tiden e Alt 

(Ii) r^..iJls sn lu; f ) -‘■jAs-.I 
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by an agreement to mortgage made by the judgment debtor (1) And snmlarly 
where A , as surety of B for a loan, sued 0 an auction purchaser of the lights 
and interests of B in a bond pledged for the debt, on the ground that he had 
purchased the bond with all its habihties, and amongst them was the amount 
due to A by B it was held that C , not being a party to the loan transaction, 
was not liable (2) He is not afiected by a custom binding purchasers by private 
sale only , (3) nor by a notice of ioteclosute issued, after his purchase, on his 
predecessor (4) 

If between the time of attachment and tune of sale the interest of the 
judgment debtor is accelerated or enlarged the increment passes (6) Under 
the last Code it was held that the purchaser’s title to mesne profit or possession 
did not accrue tiU confirmation (6) The title now accrues under this section 
at the date of sale Where there has been attachment of decree after sale, 
but before confirmation the attaching creditor has a right to have the sale 
confirmed (7) 

As to whcthei a purchaser is a party or representative withm the meamng 
of sect 244 (now 4.7) (8) see latter section and notes thereto 


66. (1) No suit shall be maintained against an^ person 

Su/t against pur claiming title under a purchase certified hy 
chaser not rnamtamabh (Jiq CouH 111 suck manner as may he prescribed 
being^'^on heSaiflf on the ground that the purchase was made on 
plaintiff behalf of the plaintiff or on behalf of some 

one through whom the plaintiff claims 

(2) Nothing m this section shall bar a suit to obtain a decla- 
lation that the name of any purchaser certified as aforesaid was 
inserted in the certificate fraudulently or without the consent 
of the real purchaser, or interfere with the right of a third person 
to proceed against that property, though ostensibly sold to the ceitified 
purchaser, on the ground that it is liable to satisfy a claim of such 
third person against the i eal owner 


Suit against certified purchaser — It has been said that the object of 
the section Mas to prevent judgment debtors from purchasing their oun pro 
perty at auction m the name of another (9) The first sub clause of this section 


(1) BhuggoLutty Disicc t bhania Churu 
Bose, 1 C J37 (1870) 

(2) blubjoy Xiiakur v VOgOhc S D 23 
Vug 1800, p 144 

(3) Kaban Das t Bliageratlii 6 A 47 
(1883) 

(4) Mobun Ball Sookool i Goluck Cbundcr 
Dull, 10 3L L A 1 (1603) . Rameshwar t 
Juggut ilowar 11 C 341 (18S5) 

(5) Umes thunder faircar t /alioor 
latima, 18C lOl , 17 L V -01 (1889) 


(0) Vmir Iva^iui v Darban ^lal 24 \ 
475 (1902) 

(7) Bobaria Rudravi Ivotr v Uaiii pertap 
MuU, 11 0 W N 158 (1000) 

(8) ^IshvanaUv Cbarlu Naik i bubraja 
Shi\apa Siiclti, 15 B 200 (1800) 

(9) luaban Lai v Garurudilhwaja Prasad 
Singh, 21 A., at 213(1800) bcoAchhaibar 
Dubo t TajasiDubo 2JA 5t>7, 550 (1007) , 
KhudaBakshv AzizAlam,27 V 101(1004), 
HariSingbv bhtr Singb, 31 A 282 (1000) 



I’artII. EXfcCUTIO^. 3*2J 

JjLC. O') 

corrcsponila with a portion of sect J60 of Att Mil of ISo'J Iho wording 
there was “tAc purcAorc tra< inadc on iKhat/ of ono/Acr j>cr50»i, not <Ac ccrttjud 
ptircAtwcr, though b j cgrccincnt the name o/’iAcccrti/icd jnircAoicr uas vsid lhiJ> 
was altered to “ tJ c purchase ifds nwufc on hchaJj of any ofAcr jimon, or on behalf 
of some one through xchomsuch otAer jicrsonc/oiwis ” by sect 317 of Act X of 18T7i 
and tho same Act added tho second sub clause except the portions in it ilics 
The present Code in tho first sub clause baa aubstitutcd “ any person claimxnj 

under apurcAojc ccrti/ird by theCourt *’ (nbicb will include both tho purchaser 
and his successor m title) for “tAc ccrtijicd purcAaser,” and added tho words 
in itahcs in the second sub clause It bad been prcMOusly held that the 
expression “certified purchaser” included tbo person standing in tho shoes of 
tho Court purchaser (1) 

It only applies to certified purchasers at sales under this Code, and nut to 
rcNcuuc sale purchasers (2) It is not apphcablc to a case under tho lublio 
Demands llccovcr) Act (I of 1895 BC) (3) 

“No suit”— That is a suit between a bcjiowccdar and tho bonchcial 
owner, (I) c\cii whero tho beneficial owner has had pioMOUs possession (5) 
But where tho certified purchaser docs not defend tho suit against tho bcuctuuil 
owner, tho corresponding section m tho caihcr Code did not bar tho suit an 
the defence could not bo taken by a defendant who was not tho coitilied pui- 
chasor,(6) so where tbo purchaser adnutted the plaintifis claim and staloi 
ho had made oNcr tho certificate to bun (7) I’tioi to tlvo umondmonts inudu 
by tho present Code there was a di\crsity of opinion as to whothoi thia sccUoii 
included a suit b\ a judgment creditor against tho ccitificd puichusci \v lo 
purchased hcnamcc for tho judgment debtoi the Calcutta Uigh Couit hoUlmij 
that such a suit was not baricd by this section as it stood piior to this Lode and 
tho Madras Hi-h Couit and tho AUahabad High Court holding othciwibtdb) 
and tho additions now made to tho second sub cUuso afliim tho latter dtciaious 
The section docs not preclude a suit by A, whoso piopcrty was sold agauis 
the certified purchaser, who after the sale agicvd to sell tho pioputy to A JJJ 
Nor does It nrcr-ltido a suit bv ono joint holder of a dccieo on a moitgago loi 


U) Han Govmd t Ramchandra 31 R 01 
(1000) , Manji v Hoorbai 35 B 342 347 
(1011) (the mortgagee of tho certified pur 
chaser) 

(2) iazal Rahaman i Imam Alt 11 C 53J 
(1887), Bnjo Rtharct t bliah Wftjtd, 11 
W R 3"2 (1870) 

(J) Ambica v Gopal Bukah, 1 C I< J 
(1001) 

(4) Shectanathv JIadhub J^axain, 1 W R 

320 (1864) 

(o) Bykunt Chundcr v Khrnm JIojxo 
Dcbia 0 W R SCO (1808) 

(0) Ramakruhnappa v Adiaar»yarw» 8 M 
511 (188o). 


(7) Kazi \rjunv lanilulla, 0 1 B 
(1881) 

(8) Kamzak i Momlur ilis 12 t .01 

(1885) bubhat HiraLnl 21 C 510(1801) 
and boiiuii I alU ON W 1’ H C 

R 205(1871) hciIlinalliuKUitM uldliw, nn* 
Rama Ivurup v HridovI, JO -OO (18J-). 
and Klshan I nl » Garuruddhwaj i, -1 \ -28 
(182J), holding tho oj "d'J vitw 

(0) Mrr Jo»hl V Muhamina 1 Ibrahim, 10 
B II C A J 211 (1873), Kumarai bfiiii 
%aaa, 11 M 213 (1887} 

(10) Atliaibar DuLo i raiu»i BuU, -J A 
657 (lJ07) 
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by an agreement to mortgage made by the judgment debtor (1) And similarly 
where A , as surety of B for a loan, sued C , an auction purchaser of the lights 
and interests of B in a bond pledged for the debt, on the ground that he had 
purchased the bond with all its habihties, and amongst them was the amount 
due to A by B it was held that C , not bemg a party to the loan transaction, 
was not bable (2) He is not aSected by a custom binding purchasers by private 
sale only , (3) nor by a notice of foreclosure issued, after his purchase, on his 
predecessor (d) 

If between the time of attacbment and time of sale the interest of the 
judgment debtor is accelerated or enlarged the increment passes (6) Under 
the last Code it was held that the purchaser’s title to mesne profit oi possession 
did not accrue till confirmation (6) The title now accrues under this section 
at the date of sale Where there has been attachment of decree after sale, 
but before confirmation, the attaching creditor has a right to have the sale 
confirmed (7) 

As to whethei a purchaser is a party or representative withm the meamng 
of sect 24i (now 47), (8) see latter section and notes thereto 


66. (1) No suit shall be maintained against any person 

Suit aguinut pur claiming tide under a purchase certified hy 
uns u'raftase Court in such manner as may he presmhed 
%eSfof On the gtound that the purchase was made on 
pi<‘mtiff behalf of the plaintiff or on behalf of some 

one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a siut to obtain a decla- 
ration that the name of any purchaser certified as afoiesatd was 
inserted in the certificate fraudulently or without the consent 
of the real purchaser, or interfere with the right of a third person 
to proceed, against that pi operly, though ostensibly sold to the cci tified 
purchase] , on the ground that it is liable to satisfy a claim of such 
thud person against the leal owner 


Suit against certified purchaser — It has been said that the object ol 
the section was to prevent judgment debtors from purchasing their own pro 
perty at auction in the name of another (9) The first sub clause of this section 


(1) Bliuggohutty Daasco t bhatna Churn 
Bobc, 1 C 337 (1876) 

(2) Shibjoy Ihakur v Po^o&o, S D 
\ug 1860, p 144 

(3) Kalian Das t Bhagcratlu, 0 A 47 
(1883) 

(4) Mohuu Lall Sookool t Goluck Chundcr 
Dutt, 10 IL I A 1 (1803) , Rameshwar t 
Juggut Mewar 11 0 341 (1835) 

UiucB Cliuntlcr Sircar t /alioor 
Intima, 18C lol , 17 L V. -01 (1889) 


(fa) Aour Kaolin v Darban 3IaI, 24 A 
475 (1902) 

(7) Boharia Rutlrati Ivoer t Ram Pertap 
Mull, 11 OWN 1C8 (1000) 

(8) \ishvanath Charlu Naik v bubraya 
SbiaapaShctti, 15 B 200 (1800) 

(9) Kislian Lai t Goi-uiaiddlnvaja Prasad 
Singh, 21 at p 243(1899) bco Achhaibaf 
Dubot TapasI Dubo, 2J A 557, 659 (1007) » 
KhudaBakshv AzizAlam,27 t 104(1004), 
Hari SiUoh v bher bmgh, 31 V. 282 (1000) 
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Lorrcspouds \\ith a portion of sect 260 o£ Act VIII of 1859 'Xho wording 
tlicro \\a3 "the iiurchasc troj made on behalf of another person, not the certified 
purchaser, though by agreement the name of (he certified purchaser uas used ” This 
waa altered to “ the purchase icas made on behalf of any other person, or on behalf 
of some one through u:hom such other persondaimi ” by sect 317 of Act X of 1877, 
and tlio same Act added tbo second aub clause except the portions m itabcs 
The present Code lu the drat sub clause baa substituted “ any person claiming 
IttJc under a purchase certified by the Court ” (which will include both the purchaser 
and his successor in title) for “ the certified purchaser,” and added the words 
in itahcs in the second sub clause. It had been prcMOUsly held that the 
expression “certified purchaser’* included the person standing in the shoes of 
the Court purchaser (1) 

It only applici to certified purchasers at sales under this Code, and not to 
rc\cuuc sale purchasers (2) It is not appUcablc to a ease under the Pubbe 
Demands Kccoxcrj Act (I of 1805 B C ) (3) 

“No suit” — rbat is a suit between a 5cjiflmcedar and the beneficial 
owner , (1) even where the beneficial owner has bad previous possession (6) 
But where the certified purchaser docs not defend the suit against the beneficial 
owner, the corresponding section in the earlier Code did not bar the smt and 
the defence could not ho taken by a defendant who was not the certified pui- 
chaser, (6) so where the purchaser admitted the plaintifis claim and stated 
ho had nude over the certificate to him (7) Prior to the amendments made 
by the present Code there was a diversity of opmion as to whethex this section 
included a suit by a judgment creditor against the certified purchaser who 
purchased benamee for the judgment-debtor, the Calcutta High Court holding 
that such a suit w as not barred b> this section as it stood prior to this Code, and 
the Madras High Court and the iUlahabad High Court holding otherwisc.(8) 
and the additions now made to the second sub clause affirm the latter decisions 
The section does not preclude a suit by A, whose property was sold against 
the certified purchaser, who after the sale agreed to sell the property to A (9) 
Nor does it urprlnH#’ i smt hv one lomt holder of a dcciec on a mortgage or 


(1) Hari GoTind v Ramefiandra 31 B 01 
(1900), ilanji v Hoorbai, 35 B 342, 317 
(1011) (the mortgageo of tlic ccrtiCeil pur 
chaaer) 

(2) iazal Raliaman J Imam All, 14 C 583 
(1887) , Bnjo Beliaree t fahali Wajed, 11 
W R 372 (1870) 

(3) Ambioa v Gopal Buksh, 1 C L J 550 
(1001) 

(4) Sheetanath t) Madliub Narain, 1 W R 
320 (1864) 

(5) Bykunt Chundcr v Rbema Mojee 
I>ebta, 9 W R 360 (1808) 

(C) Ramaknslinappa t Admarayana, 8 M. 
511 (188o) 


(7) HaziArjunv Farutulla, 9 C L E 295 
(1881) 

(8) Kamzak i Vlouobur Das 12 C 204 
(1885) bubhaw Kara Lai, 21 C 519(1894), 
and Sohun Lall t Lala Gj a, 0 N W P IL C 
R 265(1874) boldingtbosmt woiddLe , and 
Rama Kuiup v Sndevj, IG 31 290 (1892), 
and Kisban Lai t Garuiuddbwaja, 21 \ 238 
(1899), boldmg tbo oppobito view 

(9) Vlor Josbi i Muhammad Ibrabun, 10 
B H C A J 344(1873), B-umara v Srmi 
^asa, 11 3L 213 (1887) 

(10) Achaibar Dube v Tapasi Dube, 29 A 
557 (1907) 
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“ Against ” — Where A m execution sold the share of B, the judgment- 
debtor, in a house, and it was purchased by C, the son of B, and subsequently 
A attached and sold the same share in execution, D being the purchaser, a suit 
for possession by D against C was dismissed as being within this section (1) 
This section is not intended to interfere >\ith htnaniee transactions generally, 
and a suit by a certified purchaser who purchased henamee, for the property 
puichased against the real puichasei who uas honestly in possession 
failed, (2) and in such a smt the real owner might set uji a defence that the 
certified puxchasei was the apparent owner onl} and a mere trustee (3) So 
where the assignee of the certified purchaser sued for possession against a third 
party, the latter could show that the sale was henamee and in fraud of 
cieditors , (4) and a person m possession of the puichased property, when sued 
for rents and profits by tbo certified purchaser, may set up <i defence that the 
certified purchaser was only a benameedar on his behalf , (5) even a decree 
holder may sue the certified purchasei for the properties purchased by him 
hcnanifc for the judgment debtor and of which the judgment debtor ^\as m 
possession (6) When the ccitified purchaser purchased henamee for A and 
then conveyed the property to B for A’s benefit the property could, it was 
held, bo taken in execution by the crcditois of A, but it w as doubted whethei 
tliftv could Invo done so if it bad not been conveyed to B , (7) but that doubt 


purchaser The section does not preclude a peison purchasing henamee irom 
setting up bis title against a person who is not the certified purchaser and does 
not claim through him (S) 

“ Purchase certified ” — Ihe section does not bar a smt where the 
coitificd purchasei does not defend the smt against the beneficial owner, and 
the defence cannot be taken by a defendant who is not the certified purchaser , (9) 
likewise where the certified purchaser admits the plaintifi s claim and 
states be has made over the certificate to him , (10) nor under the wording 
of the previous Codes did it preclude a smt against a person who clena ed his 
title from the certified purchaser (11) such as hia mortgagee or Ins heir (12) Uhc 
Bombay High Court dissented from this, holding that “ certified purcljaser ” 


(1) EhudaBaUisht Vuz Alam, 27 A 194 
(1904) 

(2) JJaliims Roouvrur t loUa Buliorco, J8 
W R 157 (1872 PC), 14 Moo L A 49t» 
lOB L R 159 

(3) Lokhco Naram i Kallypuddo 23 W R 
253 (P C 1875), L R 2 I V. 154, Mut 
boora t Raickomul, 24 ^Y' R 278 (1875), 
Jao llubammad v Ilabi BaLsb 1 V 220 
(1870) 

(4) Min» Khyriit t Mu-za bylooUah, 8 
W R. 130 (1807) 

(5) Gbau ud din t BuUan Dial, 27 \ 14J 
(1205) , 2 L L. J 111 

(0) bohua Lall i Lala IcrebacJ, 0 


Jy W P H C R 205 (1874) 

(7) Satapa t Earbabapa 7 B If C A J 
21 (18<0] 

(8) SUorosutty Daisco t Gopccsoondtrj, 
1 Marsh. 423 (1803) 

(9) i Idiua; lyaua, b M 
511 (188j) 

(10) Hazi Vrjuut lurutulla 'JC L K -25 
(1881) 

(11) rbcyja\claQ t KolIuii 21 iL 7 
(1897), bibta Euiiuar t Bbaguli, 21 A 190 
(1899) 

(12) Dukhadat Srctuuuto 2bC 050(1829) 
JC IV y 0./7, Aokon » Sarup Ojuh Icr, 5 
C M R 211 (1900) 
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1.. It, 873 (l'X»C) 

(i) \|;huroNathr flam CLurn, J3 C 807 
(|6*(>) 

(3) Ilfxlli bing i> (iuncKliumlrr, lU W It 
3M (1873). U It U U. I’ C. 317 'lli« 
irmci{Jo of tUla CAM), which rtlAUJ to » joint 
Hindu facoil } , m m laid applicAhto to partnrr. 
ihip. Aclihaihar Uiibc I ra[.a*i Diitir, 23 A 
557, 501 (1007) 

(4) Xat^saAyjkTi V(.nLatrAmayyan,b M 
133(t8&i)* 31iiiakklii t Kalianarama, 20 M 
HO (1807) 

('>) UundftAltt IhUo AiaLCTuii, dtSV U 
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478 (lbH3) 

(8) Maninpjvi I sura)>|ui II M 211, iurn 
Soondant > Oojul Mnni-r II W. It. Ill 
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property mortgaged to ]iis father, the representatives of tlie mother were debarred 
under this section from rccot ering i portion of the property (1) 

“Purchase was made on behalf of the plaintiff”— TJic former 
words were “ on behalf of any other person ” T]iis does not include an 
agreement by the purchaser to sell after his purchase , (2) but it does 
include a case where the defendant as the alleged agent of the decree- 
holders, who had been refused permission to purcljase, purchased the propert}, 
and the decree holders, hearing of the purchase, supplied the purchase money, 
ratified the purcliase, and agreed to take a con\e)ance aftei confirmation of 
the sale (3) It does not apply to a case of a purchase made b} a member of a 
joint Hindu family with joint funds , (4) nor in a suit foi partition by a Hindu 
son, to a purchase by an outsider henamcc for liis, the plaintiff’s, father uith 
family funds (5) Nor does it apply to a case where the person setting up the 
henamee character of the purchaser does not claim under the certified purchaser 
or the alleged real purchaser So the purchaser m execution of a mortgage 
decree may pro^e that the certified purcliaser of the interest of one of the mort 
gagors in a sale in execution made subject to the mortgage vas henamee for 
the mortgagor, (6) and a decree holder inaj sue the certified purchaser for sale 
of the properties purchased by him. henamcc for the judgment debtor and of 
which the judgment debtor is in possession (7) But the Allahabad High Comt 
held otlierwise, holding that the question of who the plaintiff might be was 
not material, and that all suits against the certified purchaser werewithm the 
section (8) The second sub clause now provides an exception to this decision 
It certainly coaer suits by the beneficial owner or the successors m title of the 
beneficial owner (0) This section contemplates a suit by a person claiming 
to be the beneficial owner against tlie certified purchaser and not a suit where 
a third party asserts the certified purchaser is not the beneficial owner, m a 
suit by the certified purchaser , (10) nor a smt by a creditor of the real 

“ Fraudulently or Without tlie consent,” etc — Of eoujsc \\hcrc a 
case comes under the second paragraph the claim cannot bo barred by the 
first (12) The earlier portion of the second sub clause of this -section embodies 


(1) Durga t Rhagnan Das, 23 A 34 
(1900) 

(2) Kumarav Srinivasa II M. 213 (18S7) , 
Mor Joshi V ’Uubamroad Ibraliim, JO R 
H C, A J 344 (1873) 

(3) Ganga Baksh i Rudar Singh, 22 A 
434 (1900) 

(J) Bodh Sing i Guncschunder, 19 tV B 
150 (1873), 12 B L R P C 317 

(5) ^atcsa Ayyar t Vcnkatrainayjan, 0 
Af 135 (1832), Minaksbi t Kalianarama, 20 
M 310 (1897) 

(0) l^ollantavida i TiruvaUl, 20 M Vi 
(1897) 

(7) Sobtn I.aI 1 t Lala O^a I’trsbad, 0 

\ 


N W P H C R 205 (1874) 

(8) ICisban Lai v Garuruddhuaja, 21 A 
238 (1899) 

(9) Ram Narain v Alobaman, 20 A. 82 
(1903), Sarjuv Bmdesbn 33 \ 382(1911), 
Ifaram Dey v Durga Dci, 35 A 138, 112 
(1913) 

(JO) UncoTcnintod Service Bank i Abdul 
Ran, 18 A 401 (1890), Delhi and London 
Bank t Cbaudbri Partab 21 \ 19 (I89S) 

(H) Knnizak t Afonohur Das 12 C 20 
(1885) 

(12) Ambika Prosad i Gopal Baksh, 1 
ah J 550 (1901) 
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tlio decision m tlie cases noted (1) Unless Irnnd or absence of consent is sliown, 
the suit 13 not maintainable against the certified purchaser (2) 


67. The Local Government, with the previous sanction 1 
for Local “f Governor General in Council, may, oij 


Government to moke notification in tlic local ojficial Gazette, IXialvO 
^es as to sales oi land area imposing conditions 

iSr^sScni el moSe” ,n respect of the sale of any class of interests 
m laud ill execution of decrees for the payment of money, where 
such interests are so uncertain or undeteimincd as in the opinion 
of the Local Government, to make it impossible to hx then 
value. 


Sales of land -Tins section iias introduced into tlio Code by sect 327 
of Act X of 1877 The present section only ro-cnacts the first 
section, omittmg tho words “/roiu tunc to tunc" alter may ^ * 

words m Italics The remamder of the section formerly ran, and ulicn 
Code comes tnio operation in any local 
execution of decrees arc inforcethcrein, 

in force, or may, from time to ime, with Uie sanciion vj .. u y- r - 

cLif, „.o*/y iJc came All rules so made ^ TTrftl an! Ml 
(io?w of the same, shall he published tn the local ojjicia . < 

‘“‘I'M'r'Ln published as regards Bengal, (3) Pn„pb,(.) and 
Coorg (5) 


Delegatiok to Collector or Power to execute Belrlls 
against Immoveable PboI'ERTY. 

Power to prescrlbs i .i„™ i,y notification m tho local oiuciai 
rules lor Iranslenlng to ueciait^, ^ Irtpnl 'irca tlic execution 

SSS.efer“°" m ".aso's m Minch ,i Court 1ms 

ordered any immoveable property to he 

any particular kind of such deciccs. m ' 7' ^ 

ordering the sale of any pa.t.culnr 
immoveable property, shall be trunsfe.u.l lo lln 


(1) Shcctanatb t Matihub V&ram, I W K 
329(1&(>J). Koosumbat luJuzzol.lJW It 
83 (1870), bhaina Kt^bto I 

W R 179(1870), GutmUb ' ‘ 

B L.R. App.32(18-0) , 

(2) Ganga PaWl. p It'i I-^ ' 

434 (1900) 
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69. The provisions set faith in the Third Schedule shall 
Piouistons of Thus apply to all Cases in which the execution of a 
Schedule to apply decree has been tiansfeiied undei the last pre 

ceding section. 

70 (1) Tlie Local Government may mahe rules consistent 

j Rules of procedure with the aforesaid ‘pJOVlblOilS — 

(a) for the transmission of the decree fiom the Court to the 
Collector, and for regulating the procedure of the 
Collector and his subordinates in executing the same, 
and for retransmitting the decree from the Collector 
to the Court , 

(1) conieinng upon the Collectoi oi any gazetted subordinate 

of the Collector all or any of the powers which the 
Court might exercise in the execution of the decree 
if the execution thereof had not been transferred to 
the Collector , 

(c) providzwg' for ciders nuide by the Collector or any gazetted 
subordinate of the Collector, or orders made on appeal 
with respect to such orders, being subject to appeal 
to, and revision by, superior revenue authorities as 
nearly as may be as the orders made by the Court, 
or orders made on appeal wth respect to such orders, 
would be subject to appeal to, and revision by, appellate 
or revisioiial Courts under this Code or other law for 
the time being in force if the decree had not been 
transferred to the Collectoi 

(2] A power coniemid by lales made unde/ eu-dsea^mc (2) 
Jurisdiction of Civil upon the Collector or any gazetted subordi- 

Courts barred nate of the Collector oi upon any appellate 

01 revisional authority, shall not be exeicisable by the Court 
01 by any Court in exercise of any appellate or revisioml 
jurisdiction which it has ^vlth respect to decrees oi orders of 
the Court 

71 In executing a deciee transfeiied to the Collectoi midei 
CoUector deemed to be section 6iS the Collector and lus suboidmates 
acting judicially shall be deemed to be acting judicially 

Transfer to Collector — 'J-ins subject is <Unlt MitJi m these btctioiis 
in the ne\t section, snd m the third schedule to -wliich tlie other hcctions of 
the hst Code ha%e bcui transferred The provisions except in one particulir 
irc witli some v crlial alterations tho same as those of the last C odi TJio cveep 
tion referred to is tlie nectssitj for the lecoid of reasons for in adjourn 
jiiont und.i iluist 10 of tlic dicdule The wonh " <nil remul ir fhjj 
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nvj tlfxhrau » whuli ■»j»poirf<l in ecction 320 ol the hst Code, li'i\e 
l>oon umittcil TJic hf'l time | of feet 320 of the list Code 

were nl<Ic«l to lint G«dc Itj fwt 30 of Act \ II of ISi>3 (1) Tlic section pro 
Aides tint the Ix>cil Gi)\<tnitunl iinj fniiio ruUs for rcguhting the 
procalurc of the GillMtur iinl his sulionlimtes in execution of decrees 
Iransferrc*! to him (2) The general proiisions of the Cotic do not ipplj 
to procccilmps held l)\ the Collector for the execution of such decrees (3) 
Ulien 1 njiifirition Ins been nndc, the Ct\il Courts cease to hiie jurisdiction 
to execute the decree (1) It Ins been held that i fudge can xccill a case sent 
to the Collector (3) lJut tins has nl«o ippircntl) been held to be not so,(C) 
or It Icist doubtful (7) 

The Collector juia nncel his own order of postponcjncnt of the silc (8) 
\8 to poAAtr to fct iside mIc (9) application for pA)mcnt bj instilments under 
DeUian A{.ricuUurT>tA’ llolicf Act m ci<c of decree prcAiouslj transferred to 
Collector, (10) difabilitirs <tf proprietor of propertj tikcn under unnagement 
b} the Collector (11) nc rito«l The power of the local GoAcrnment to 
mike rules proAidmg for chmw not passed into decrees , (12) reference to the 
District Court (13) In AlLahahad it is held that where the CiaiI Courtis satisfied 
that the lind winch is ordered to be sold or an> portion of it is ancestnl, it 
should transfer the decree for exwution to the Collector so far as regards ancestral 
land only (U) 

Preclusion of Civil Court’s poAvers —It was proposed to insert the 
following clause which, liowcAcr, has not been done —"The Court shall Ic 
jJTuludol/rom cxcrctsw;] any junsdtctwn trtih respect to any matter relating to tJu 
exercise by the Collector or any gazetted suhordinele o/ tl r Collector of all or any of 

(1) la Ganpat nara Mott Itam t Ibattc i Haaoiati, Id Bom. L It 38D (1013) , 37 
tdamii ICB 122 (IbOO) the rules were held B 48S 

not to bo rctruspoctirc and see Kalian Moii (-1) Sukhdeo Bai i SLco Gulam, 4 A 382 
t Patbubhai 17 B 280 (1802) (I8S2) and as to ancestral property there 

(2) Tlio following notifications piescribiug dealt with see Ram rrasad i Radba Prasad, 
rules aro cited m Olvincaly Bombay, 7 A 402(188o) 

Bomf ay list of Local Rufes and Orders, ed. (aj 3fafiada}i ICarandikar t JTan Chihne, 
1890, \ol I,pp 303-400, Burmal Burmah 7B 332(1883) 

Rules Manual, ed. 1897, pp 110-111, (O) Sco Madho Prasad i Ilansa Kuar, 5 

Y ir P u, Oiidh, K W P and Oudh List 143 (1883) 

of Local Rules and Orders ed, 1894, pp (7) Hargoran Parbhudas v Hira Hanhliai, 
111-112, Ctniral Pronruu, Central Pro 8B 301 (1884} 

Vinces Gazette, 1004, Pt HI , p 218 The (8) t\azir All t Janki Prasad 28 A 071 
(•Dvernment has power to prescribe rules (1900) 

iroviding for appeals from the Collectors (9) Petal Chunilal 31 B 207,210(1900) 
Orders Takaddas Fatima » Baldeo Das (10) Manchcrji i Thakordaa 31 R 120 
12 \ cot (1890) (1900) 

(3) Shoo Prasad i Aluhamma I Molujn (11) Ganga Prasad i Ganga Baksh 20 t. 
Khan 25 A 107 (1002) [m which s 3I0a of 415(1907) 

the last Code was held to havo no applica (12) Regulation Collector < Ramasaini 
tion] , Madha Prasad t Ifansa Kuar, 5 A Chctti, 28 M 480 (1005) 

114 (1883) [s Otlt Ivesbab Deo t Badhe (13) Ibid 

IVasad 11 A. 14 (1888) (s 311] Kathu Mai (14) ^thmad Ghaus Khan « Ulta Prasad, 

» Tjicbmi Karaiii 9 A 41 (1886) Ragho -8 A 031 (1900) 
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the f oners vested in him in regard to anydecreelransferred under this section , but it 
shall not he 'precluded from exercising^ in any other matter, all or any of the pouers 
vested in it, notivithstanding that the decree has been so transferred; and a citil 
suit shall he with respect to any act done or order made by the Collector or by any 
gazetted subordinate of the ColletAor with respect to which, if it had been done or 
made by the Court acting wUhtn its yunsdtetion, a civil suit would have been main 
tamable ” The proper principle has been enacted to be that the Civil Court 
should be precluded from interfering m any matter declared to be within the 
Collector’s jurisdictionj(l) but that it is not divested of its ordinary juii'diction 
in regard to any other matters merely because the decree lias been transferred 
to the Collector , and that a Civil suit will he (2) with respect to ever} order of 
the Collector upon which, if it had been made b} the Court ictmg ^ithm its 
jurisdiction an action could InAC been maintained 


] 72 (1) Whete in any local area in which no declaration 

Where Court may section 08 IS in force the pioperty 

authorize Collector to attached consists of land or of a share in land, 
stay public sale oi land Collector represents to the Court that 

the public sale of the land or share is objectionable and that 
satisfaction of the decree may be made within a reasonable period 
by a temporary alienation of the land or share, the Court may 
authorize the Collector to provide for such satisfaction in the 
manner recommended by him instead of proceeding to a sale of 
the land or share. 

(2) In every such case the provisions of sections 69 to "1 
and of any rules made m pursuance tlieieof shall apply so far as 
they are apphcable 

stay of Sale — Tins section corresponds with sect 244 of Act VITf of 
1859 The section then commenced “ When tn any district where land, paying 
reicnue to Goicrnmcnt is ordinarily sold by the Collcdor as provided in sect 248, the 
jiroperty attached consists ” etc , and proceeded to provide that "the Court may 
authorize the Collector, on security for the amount of the dccicc or for the xalue of 
such land or share being giicn to male provision for such satisfaction ’ etc The 
present wording of first sub clause was adopted b} sect 326 of Act X of 1877, 
which also eliminated the proviso as to security Tlie second sub clause via 
added by sect 326 of Act XIV of 1882 The present Code has omitted the 


(1) As to the Collector s duties and powers 
m execution, seo Lallu Trikan v BharJa 
Mcthia, 11 13 478 (1887), Ganpatram 
tlotirara i Isaac Adamji, 15 13 323 (1890), 
Sunder Das v "Mansa Ram, 7 t 407 (1884), 
Taposri I.al v Dorkisscndan Bai, 16 A. 1 
(1893) , Onkan Singh t Mohan Kuar, 20 A 
428 (1898), Mathura Das i Panha Lai, 19 
B 210 (1801), Muhammad Said Khan v 
PnjogSohu 10 L 228 (1891), ^athu Mai 


i Lacliim 2^Bram 9 A 43 (1880) , Ragho t 
iranmali 37 B 488(1913) 15 Bom LR 3SJ 
(2) 

437 (1 

dan P .. ' 

of last Code was considorc 1] Sunder Das i 
Mansa Rani, jupm "Mathura Das i Panha 
Lai tiipru, Bando Bibi t Kalka, 9 \ C0» 
(1887), Sham Bcliari IjiI t Hup IvJshori, 
20 A 379(18^8) 
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words " or manwjctncnl ” after tlic words ** temporary alicnalion " and substituted 
“ C9 (0 71 and of any rules made tH ^lur^iiancc thereof" for “ 320, paragraph 2, to 
32j [hoih tnclusMc) " 

TIio scctiou docs not applj to a decree wliicli directs tbo silo of land or 
of a share of land m purouanco of a contract spccificallj affecting the same (1) 
“The Court” — That is, the Court e«cutiug the decree That Court 
should deal w ith it itself and not m deference to the opinion of a superior Judge 
who forwards the recoiuiucndation of the Collector (2) 

“May authorize ” — It is discretionary with the Court to authorize or 
not as It thmlv^ fit It as bound to hear any objections made by the decree 
holder and any evidence adduced by liini (3) The only indulgence the Court 
may sanction is to allow the judgment debtor a reasonable period for satisfying 
the decree by the temporary alienation of Ins property A Court cxecutmg a 
decree cannot aary its terms by aulbonzmg payment by instalments,^^) while 
the property remains m the possession of the judgment debtor (5) 

Tor form of authorization see the First &Iicdulo, App E , Form No 25 
“ Collector to provide ” — Execution cannot bo taken out against property 
under tlie management of the Collector As against such property, the time it 
13 under such management shall be excluded m reckoning limitation (0) Posses 
Sion cannot bo given to an alienee of the judgment debtor of property under such 
management but damages can be awarded (7) 

Distribution of Assets. 

73 (1) Wheie assets are 7idd hy a Cowt aud more C* 

„ . , „ persons than one have, hejore the receipt of 

sale to be rateabiy dia such assets, made appltcalion to the touifc tor 
hoideM decree- the execution of decrees for the payment of 

money passed against the same judgment- 
debtor and have not obtained satisfaction thereof, the assets, 
after deducting the costs of realization, shall he rateabiy (hs- 
tnbulcd among all such persons 
Proanded as follows — 

(a) where any property is sold subject to a mortgage or 
charge, the mortgagee or incumbrancer shall not he 
entitled to share in any surplus arising from such sale 
{h) where any property liable to be sold m execution of a 
decree is subject to a mortgage or charge, the Court 

(1) Bbagwand Prasad r SUco Sahai, 2 (5) Kai>U« Ijdl « Inutr Jan 2 \ \\ P 

SrO(lSbO) IL C. U. 3*7 (ls‘u), Muttra PmUd r 

(2) Muttra Pt r>liad I Ram IVr»Lad, 0 X RaoiPvr»haJ OX U P H CR,30(lb"3)- 

W P H C. R 3J {lS73) (i») Cirdliar D*» r liar iLanlar, 20 V 

(3) Huro Prosad r Kali l*n>»ad 9 CL 2 <0 3^3 {!''•»>)• 

(lf'^2) (•) ^cth Jaidiyal r Pam 17 C *32 

(4) si CO IVrsliad i ''biva Rao, 2 V \\ 

P » U U. Si (la‘0). 
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may, with tlie co}ismi of the mortgagee or incum- 
brancer, order that the property be sold &ee from 
the mortgage or charge, giving to the mortgagee or 
incumbrancer the same interest in the proceeds of 
the sale as he had in the property sold ; 

(c) where any immoveable property is sold m execution of a 
decree ordering its sale for the discharge of an incum- 
brance thereon, the proceeds of sale shall be apphed— 
Jirsiy in defraying the expenses of the sale ; 
seco7idly, in ischargmg the amou7it due under the decree, 
thirdly, in discharging the interest and principal monies 
due on subsequent mcumbrances (if any) , and, 
fourthly, rateably among the holders of decrees for the 
fayment of money against the judgment-debtor, 
who have, prior to the sale of the property, apphed 
to the •Court which passed the decree ordermg such 
sale for execution of such decrees, and have not 
obtained satisfaction thereof 

(2) Where all or any of the assets liahle to he rateahly dis 
(ributed under this section are paid to a person not entitled to 
receive the same, any person so entitled may sue such person to 
compel him to refund the assets 

(3) Nothing in this section affects any right of the Government. 

Object and scope of section — Under the Code of 1859 tbe attach 
mg creditor was entitled to be first paid out of the proceeds of the property 
attached and sold, the surplus only being liable to distribution rateably among 
subsequent attaching creditors whereas under the Code of 1877 and subse 
quent and present Code it is immatcml at whose instance on attachment is 
placed Every creditor who has apphed is entitled to a rateable distribution (1) 
The present proa isions prevent multipbcity of procedure and that scramble bj 
several judgment debtors which used to take place under the Code of 1859 (2) 
The section draws a sharp distinction between attacliment and realization (3) 
and an attaching creditor is entitled to no pnont) over other creditors until 
a sale at his instance has actually taken place 

The object of the section is twofold Pirstly to preaent unneecssar) 
multiplicity of execution proceedings , to obviate in a case avLere there arc 
many decree holders, each competent to execute Jus decree by attachment and 
sale of a particular property the necessity of each and every one scparatel} 
attaching and separately selling that property The other object is to secure 

(1) VisU'anath Maheshwar v Vircbantl Ivluta t Gonjani Singh, 13 0 W N 11"" 
Paoachsnd GB 1G(1881), Pcacocl i Malan (1909) 

Gopal r 0 W V 577, 6S0 (1902) Tbo (2) UitUal Daa i Vand Bishoro, 23 lOl, 
principle was an he I to a cate not falling 113(1900) 

within the C do m Sowdut Boy i Sreo (3) Soohul Chundcr i Bussich Ld 
Cant Un f} 33 1 30 (lOoO Butloo Utter 15 C 202 ^01(1833) 
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aa cfiiuUUc adimm tration o{ the property bj phcuig all the decree holders 
upon the wme fooling, and nnkiagthc propcrt\ ntcablj diMSible among them, 
instead of allowing one to exclude all the others mcrcl) because ho happened to 
be the first who Ind attached and sold the proport j (1) 

Where It contcndc<l on behalf of the defeudanU that, baaing regard 
to the terms of the action an attachment made b) the plaintiffs enured for the 
benefit of all persons holding decrees for moticN against the same judgment- 
debtor, and who complied with the conditions specified in the ‘’oction, that is 
to 8a> that, proanded the defendants Imo, prior to the realization, applied to 
the Court holding the assets for execution of decrees for monej against the 
Same judgmcnlMlchlor and liaxo not obtained satisfaction thereof, thej are, 
'uthout an} attachment of their own, entitled to share ratcabl) with the plain 
tiffs m the proceeds of the sale, although m the absence of the plamtiffs 
attachment the} could not ihcmscKcs, after the judgment-debtor’s death, ha\e 
enforced execution against this property, it was hdd that argument was to some 
extent faaoured b} the language of the section, but that it was clear that this 
section caimot be read absolutcl} litcrall} If it were to bo read literally, 
without an} regard to its real objcctand policy, the result would be an abaurdity, 
because tho only cououion expressly required is the existence of an applica- 
tion for execution nude by the persons specified prior to the realization irro 
spccti\c altogether of the result of such applications or any objections to them 
however well founded Hut it has been bedd, and it could not otlicxwise have 
been held, that an application for execution which was barred by limitation (J) 
or an appbcation winch had for any reason been rejected, would not entitle 
the applicant to share rateably under this section , and therefore it is clear 
that one must giv c tho section a common sense construction, and see what sort 
of case It really provides for The object of the section bemg as above stated, 
It was not desired to enlarge m any way the rights of decree holders or place 
at their disposal the proceeds of property which they could not have themselves 
attached It entitled to share m the proceeds only those decree holders who could 
have themselves attached and sold the propert} It was not meant to enable a 
decree holder to indirectly get the benefits of an execution which he could not 
himself hav e enforced directly Where the decree holders are persons who could 
have themselves attached a^ sold the property then but only then an attach 
ment and sale by one is correctly described as enurmg for the benefit of all (3) 
The provisions of this section show that when property is sold m execution 
of a decree it is sold not only for the realization of the money due under that 
particular decree, but of all other decrees the holders of which have apphed for 
execution AVhen property is sold m execution of a decree it caimot be sold 
agam at the instance of another decree holder, who may Lave attached it before 
the attachment effected by the decree holder, under whose decree it is actimlly 
bold and when a judicial sale takes place all pievious attachments effected upon 
the property sold fail to the ground (4) 

(1) Bith&l Das t Nand Kishare 23 A. lOG 
Ho (1000) Fmk V Maharaj Bahadur Singh, 
f C W ^ 27, 30 (1899) 

(2) See Radha Gobind t Shaikh Ooiccr 1 j 
\V R 210(1371) 


(3) BithalDasv iNaodKishorc 23 A. IOC 
109-111 (1000) 

(1) Kaitic Nath Roy t Surbanatid Shaha 
13 C 3l7(l88o) 
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■\Vhere in execution of two decrees certain properties were sold the proceeds 
of which were sufficient to pay the decree holders, it was held that on the inter- 
position of a creditor who had not attached, the Court was right m selling a third 
property, as such creditor would be entitled to share, with the result that it 
could not be said that by the amount realized from the first sale the decrees under 
execution were satisfied (1) 

The section relates to procedure only, and was mtended to afiord an additional 
facility to decree holders. It does not interfere \vjth substantive rights or the 
mamtenance of a suit.notwithstandmg that a party may not have availed himself 
of its facilities (2) On the other hand, failure to participate docs not pre-vent 
a creditor executing his decree m any other manner (3) 

Permission granted to a judgment creditor to set o2 the amoimt of the 
purchase money payable for tlie property sold against the debt due to him under 
Ins decree must be taken to be granted subject to the provisions of this section (4) 

The former section was held not to apply to a deposit made by a judgment- 
debtor under sect 310 a (now 0 XXI r 89) of thefoimerCode (5) 

An Older under this section affects only interests existing at the time 
The insolvency of the debtor introduces a new state of things from the date 
of the insolvency, hut as regards sums accrued due prioi to the date of the 
insolvency, the order undoi this section creates rights which are not affected 
by the insolvency (6) 

It has been held that sect 490 (now 0 XXXVIII i 12) did not empo\\er 
a decree holder to shaie in the distnbution of propeity he has attached, and 
that though thoie was no necessity to re attach, an application foi execution 
was imperative (7) 

Under the last Code it was in some cases held that when a person dosucci 
to share m the assets realized by a salo m execution ho must apply to the Court 
in which those assets were for the execution of his decree and if it tv ere found 
that property attached by an mferioi Court was already or theieafter became 
subject to an attachment issued from a superior Court the decice holder must 
have applied to transfer his apphcation to the higher Court if he desiied to 
secure the application of the attached property and its proceeds to the satis- 
faction of his deciee (8) A contrary view nas adopted in the Calcutta High 
Couit, where it was held that this section did not requiie the transfer of tho 
decree to the Court where the piocess of rcahzation took place as a condition 


(1) Slohiuit Alcgli Lall i Sliib Pershad, 7 
C J1(I881) 

(2) Janoky Bullubh Sen v Jokruddiu 
Alahomcd, 10 C CC7, 570 (1884) 

(3) Syad I^adir Ilossem v TLovUdorineo, 
low R 255(1873) 

(4) iladdcn t Cbappaiu, 11 M. 356 (1857), 
and cases there cited , dist in Sreo Itiishna 

CUandook Chaud, 32 JL 331 (1008) 

(5) Roshun Lall i Ram Lall MuUlck, 30 
C .02 (1903), B c , 7 C W 2^ 311 , Hihari 
Lall Paul V Copal Lall Seal, 1 C W N 605 
(lbj7) 


(G) Uowatsout DuiTant 27 C 351(1000) , 
8 o, 4 C W N GIO Insolvency after 
attachment has no eilcct see Viroraghava t 
Paraaumara, 15 2L 372 (1891) 

(7) Fattanji Shapurji t Jordan 12 B 
100 (1838) , hut SCO Bbu^jWan Cbundcr 
Kirtiratnav Cbandra Mala Gupta 20 0 77J, 
777 (1002) 

(8) Muttalagin 2\ajak i Muttayyar, 6 M 
357 (I8S3). Rogbubar Djal v Banko tal, 
22 A JS2, ISO (1000) fi^ccrco of Rovenuo 

Court] Ivunbajilulsuara F Vadia A ciikuti, 
1611083,080(1892) tndanaiiai Blumrao 
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prcct<^rii< f o m antibcahon uml'T tcct 2b5 (now 03) o{ tho foirocr Code (1) And 
this \ ■ 

, ■ amount 

to an attachment, (3) hut if a debt was attached no equitable assignment of 
It was Nalid against another creditor who subsequent!) obtained an order under 
this section (1) An application docs not therefore opento as a substantuo 
attachment, and will hpy;, as formerly was ihocaso, when the onginal attachment 
terminates 

Tt i« , 1 orrt r.»o^ » 1 Mtl rf thst AH nnplication for distribution cannot 


dccrco*hoMcr, or that notice of such an application liasing been made must 
of necessity bo gi\cn to the other decree holders (5) After an order for dis* 
tribution has been made, and before tbo funds ha\c been actually distributed, 
It IS open to one of tho decree holders to maintain a suit for a declaration that 
tho decree of a neat dccrcc'holdcr is collmiic, and that he is not entitled to 
sbato in tho sale proceeds (G) 

Assets held — That is a\adablo for distribution in etccution of a 
decree The words of tho last Code were assets *’ realized I'j sale or othcruise in 
execution of a decree ” Assets meant the proceeds of tho sale of tbo propert) 
sold in execution (7) Monc)S paid into Court by sale or otberwisc were assets 
from tho moment of their payment into Court (8) "Keabsed" meant that 
property had been conicrtcd into or obtained m cash, or sooio other form 
available for imiucdiato distribution There is nothing m tho word itself 
which required that tho process should take place aa tho result of any 
ulterior proceeding in tho course of execution (0) iUseta were realized when 
tho whole of the proceeds were paid into Court (10) But tho word “ reahzcd ” 
was however followed by words which showed that tho realization must have 


Aana]i,1913 539,513(1894) In Ja^nuayao 
Mcgliia]v Ismail Karamali, 20 B 377(1895), 
it was held thi-re was a tTanslcr , sco I^risbna 
Shankar V Chandra Shankar, 5 B 198(1880), 
Battatraya v Bahimulla, 15 B -456(1893), 
Himalaya Bank V Hurst, 3 A 710 (1831) [os 
to this cabO and SCO, see Bhagvan v Balu, 
8B 230(1883), ilalhan v ^ar80, 9B 174 
(1884) , ICruhna v Mansaram, 18 B 01 
(1803), Kclu t Vikrishoa, 15 3L 345 
(1891)] 

(1) Har Bhagat Das v Anaodaram Mar« 
wall, 2 C W N 126 (1807), Clark v 
Alexander, 21 C 200 (1893) 

(2) Arimuthu v \ yapuripandotam, 35 M. 
688 (1911) 

(3) OangaDassv Ku^liali,7A 702(1885), 
Durga Charau Bal Cbowdry t Momnohifli 
Dasi.lea 771 (18S8) 

(4) Sorabjl Edulji t GoTind Itamji, 16 D 
91 (1891), but cf Jetha Bhima t Lady 


Jaobai, 37 B 138 (1912) 

(5) ChumiiLalv Jugal ICishorc, 27 A 132 
(1904) 

(C) Troilakja Xatli Adli^a v Bulin Behan 
Basal, 3 a L.J 385(1904) 

(7) Itamanathan Chcttiar v Suhramania 
Saatnal, 26 M. 170, 181 (1902) 

(B) Vtshvaoath Vlahcsh^ar v Virchand 
Pauocliand, 6 B 16(1881), Srinivasa Ayj an 
gat V Scclharaniayyar, 19 M. 72, 71 (1895), 
that is when tho i roperty became available 
for distribution Sew Bux Bogla v Sluh 
Chundcr Sen, 13 C 223 (1830) , Vccrayya v 
Annamala Chetty, 31 M. 502 (1908) 

(0) Manila! Umedram v Nanahhai JIaaik 
lal 28 B 264, 274 (1903) 

(10) Bamanathan Chcttiar v Suhramania 
Saatrial, 26 IL 179 (1902), m which it was 
also held that tho words did not apply to lhi> 
23 per cent deposit Bef to Hafez JIalio 

medv DamodarPrimanick, 18C 2l2at211 
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taken place in a particular way, viz m execution (1) from the pioperty of the 
judgment debtor , (2) the proceeds being “ assets ” even before the sale becomes 
absolute (3) Where therefore assets were realized but not in process of execution 
the section did not apply , as where moneys were paid by a judgment-debtor 
under arrest (4) or paid into Court (5) voluntarily, though no doubt under 
pressure of the deciees , or were realized by private sale of properties attached, 
the assets being realized under tho section, not by the attachment but by the 
sale (6) 

Although this section is wder than sect 295 of the last Code , } et the eSect 
of sects 275 and 310 a of the last Code (now represented by 0 XXI r 55 and 

0 XXI r 89) remains unaltered , and therefore sums paid into Court foi a 
particular purpose under 0 XXI r 55 aic not assets under this section , (7) 
neither are sums paid into Court under 0 XXT r 89 (8) 

The object of the provision should be to expedite and cheapen the execution 
of decrees against the same person by adjusting the claims of rival decree- 
holders without the necessity for separate proceedings If, howe%er, 
the propeity is not sufficient to satisfy all the claunauts, the ^\ording of 
the last Code as judicially interpreted, held out an inducement to the attaching 
cieditois to settle out of Court with the judgment debtor at the expense of the 
othei dcoiee holders (9) The language of the section has been altered and 
widened by leferring to assets held available for distribution rather than to 
assets “ realized m execution ” It is necessaiy of course that assets in uidei 
to be “held” must be lealized It is not however necessary now that the 
realization must have been in execution as that phrase was inteipieted under 
the former Code It is sufficient that having been rcahzed (and probably 
that will bo held to be when the entire amount due from a purchaser has been 
paid into Court) they are available for distribution in execution The creditors 

(1891) , Aiuuutliu V Vyapunpandaram, 35 22i> (1886) , Prosonnouioycc Dassco t 

il. 588 (1911), AlaUaraja of Eurdwau v Sreenatb Roy, 21 C 809 (1891), Vibredba 
Apuiba, 15 C W N 872 (1911) , 11 C L J priya Tirtbasanii i Yusuf Sahib, 28 3L 380 
50 (1905) 

(1) MamJal Uiucdram u Nauabbai Mauxk (0) \iLredhapnja v Yusuf babib, 

UI, 28 B 204 274 (1903) , Sew Baa Bogla and the section does uot apidy where tho 
V Shib Chunder Seu, 13 C 225 (1886) judgment debtor has paid luonoy out of 
Bishca Chuuderu ‘Monaiohiuce 8 W It 501 Court to one of the decree holders who had 
(1867) Xho realization was held to bo by taken steps to execute tho decreo and who 
execution in Pink v Maharsj Bahadur Singh, tlion intimated to tho Court that Ins claim 
4C W N 27, 2GC 272 [equitable execution had been satisfied Gowti Dutt i Amarchaud 
by appointment of receiver] , Sorabji Edalji C L J 40(1911) 

1 Govind Ramji, 10 B 91 (1891) [debt (7) Sorabji Coovarji i Kala Baghuuafh, 

attached and paid mto hands of SbertS] SOB 150(1911) 

(2) Purshotam Das v itahanant Suraj (8) Harai Saha v iaizlur Rahman, 40 C 
bharthi, OB 588(1882), Gopaldaiv Chunm 019(1913} 

Lai 8 A 07 (1885) (0) J«oPm-s.hotam Dasv llahaiiantSuraj 

(i Vishvanath ilahcshwar v Virchand bharthi. 0 B 588, at p 590 (1882) [‘Tho 
Pana Cband, 0 B 10 (1881) arresting creditor may avaU himself of the 

(4) Purshotam Das i Jlahanant Suraj arresttocntcrintoanyarrangcmcnthothinkg 

bharthi 0 B 588 (1882) P«»pcr ^^^th tho debtor behind tho back, and 

(5) Gopaldaiv ChunmLaU.SA 07(1885). indciiendcntly of other creditors who ma> 

>cw Bui Bogla i bhib Chunder Sen, 13 a haio applied for execution j 
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must apply befoie (I) tho assets have become so available to the Court holding 
the assets (2) 

“ Court” — Section 285 (now 63) o£ the last Code contained the uords 
“ iohich shall receive or realize such property ’* (3) A transferee may apply for 
execution to the Court which passed the decree (e\en though the latter may 
have been transferred for execution (4)), and the Court executing the decree 
was held to have no jurisdiction upon the application of the transferee who 
had not so apphed (S) A decree was passed by tlic Subordinate Judge, and in 
execution of "that decree a sale of certain propertj nas held and conducted by 
the Nazir of the District Judge , held that m reference to that sale the District 
Judge had no jurisdiction to pass any order under the provisions of this section (6) 
As to transfer for execution, vide ante 

Decree for money — Every decree (7) other than a decree for the enforce- 
ujcnt of a mortgage (8) is, to the extent to which money is pa) able thereunder, 
a decree for the pajment of money, notwithstanding that the amount of nionci 
so payable has not )ot been asccrtained,(9) or that relief of another hind his 
. • • . ■ • • • hzation of a monc) chum 

. , . , t-debtor to be personall) 

• . , . . .. a decree for the pavnunt 

of money, and a decree directing the payment of monev h) on) person dois 
not cease to be a decree for the pa)nnnt of monev m ►y fir as that person im 
iOi}ccrni.d, mcrch because it directs os against another person the rcalizatton 
of i mono) claim from mortgage propcit) (12) Tlio lladras High Court hiiM 
more rccentl) held that a decree directing the sale of mortgaged properlitu 
in default of pa)ment of inoncj is a decree for mono) whether there is a ihrection 
to pa) personally or not, and whether the temedv against tlio property i« ix* 
hiustcii or not (13) The section refers to VojuiJiJc decree holdom and tlio Court 

(1) So« Tifucli(ltamb*U CIkUi < bc«b*\ (6) Jagat KuAin lUi r Dhtiodhr) Itai * 

}an;;ar, 4 V 3^3(l6Sl) t •56<l{lss3), hut « laorf^^agre may wair<* bia 

(2) Sco Krii'lina.haiikar i ( liaii Ira *'han lien and procred un Ur tint acction luLiir 

kar. a It UnValt » CbulUnlhao-o Chowdrj. 14 H 

(3} >Mo Hliugnan (liundtr Kirtuatna « ^9(1870), aaalia vLirp lie uLlaiiuadixn 

( Iitindra Mala (lU] ta JM 771(1‘«>2). a. r . without dccUrali ii of lirn Itadkakant !(■ y 

I I.. J 07 r Muna '‘U Ufal Jl U K n1 (1973) 

(4) llai) Natli (l^nka i II lli«a\ 1 ('^1 \iraranbaia Vyjan^^ar r Viiada 

(’ k I 3l7(lAl5) \yjau^a/ 5 M 3J3 (|9\;) [.Ucn«' f.>f ti^»M 

(a) JamcALwar IVakvi r llukur Praaad |•rutlt•J I ut an- Ml 1 luda Ui>>' v i^'a 
k.441(l'Ai3) 2J U It iyJ(l>i*3L 

(il) NuImi Kidi ire Dam I l>rola)> Hiuiukr (lo) ll*/% r Tara I'n* uxyi MukUr,**, 
llaiii r^rr, 10 E It 034 ( I S79) full. Koiama<.ki KalLrr r I'aikf r JijM 

(7) s«'<' Hart I Tara l*ri •• nn Mukiurjcr, lO? Uy (l»yo}, d^U la l^afLari r Mau.rf, 

II 0. 71S(l9’'3), \irara,.Laia tjvar^ar r tvurt xJ MarvU 14 C L. J ujy. 04 1 (Irll). 
\arala Vj yaii^ar. 5 M 123US>''.’» V tuJf (II) 1 a*J lioaUW r Kr.Ah^> J 

11)1 ul undrr a. SI, if tkr li lit 1 1 %it w a lUy, SJ 0 iwj (lay!) . i_*C liar* r Tara 
lu oodfcnt^ /a rt Ulu^iiaudat Hurjiiaa M-kLrfytc. H O, 71> (l9.v7) , « e, 

S 11 311 (I*"!) ka lo tkr Ir^al rrjnacn X \V \ Us. 

taUiriIiU».a*4jui,.W<ul-UcU wp^J^iLaiar (ir) Ikda 4_d }-. V f L-.oi»w 

• like dtvii*, a«y Mlhii. Las P«a r \ul.ai IS Sa4..rd vri ..«• > -> la k. 13 (1 ssTj. 

Ik 171 (Isv). d^t. IS laldLari I Masaptr. 113} \ aa,i__*3iAas.7 r i^rsaa^lraj. Is 
O. uH .J Ward*. 14 O 1. J u. a f 44 llvlll M. 4*3 (1 «y4» 

JL 
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taken place m a particular way, -m m execution (1) from tlie property of the 
judgment debtor , (2) the proceeds being “ assets ” even before the sale becomes 
absolute (3) AVhere therefore assets were reabzed butnotinproccisof execution 
the section did not apply , as where moneys were paid by a judgment-debtor 
under airest (4) or paid into Court (6) voluntarily, though no doubt under 
pressme of the deciees . or were reabzed by private sale of properties attached, 
the assets being reabzed under the section, not by the attachment but by the 
sale (6) 

Altliough this section is -wider than sect 295 of the last Code, yet the egeeb 
of sects 275 and 310 a of the last Code (now represented by 0 X XT r 55 and 
0 XXI r 89) remains unaltered , and therefore sums paid into Court for a 
particular purpose under 0 XXI r 55 aie not assets under this section , (7) 
neither are sums paid into Court under 0 XXT r 89 (8) 

The object of the provision should be to expedite and cheapen the e-secution 
of decrees against the same person by adjusting the claims of rival decree- 
holders without the necessity for separate proceedings If, however, 
the property is not sufficient to satisfy all the claimants, the wording of 
the last Code as judicially interpreted, held out an inducement to the attaching 
cieditois to settle out of Court with the judgment debtor at the expense of the 
other decree holders (9) The language of the section has been altered and 
widened by leforrmg to assets held available for distribution rather than to 
assets ** reabzed m execution ” It is necessary of course that assets in order 
to be “held” must bo reabzed It is not however necessary now that the 
realization must have been in execution as that phrase was interpreted undei 
the former Code It is sufficient that having been reabzed (and probably 
that will bo hold to be when the entire amount due from a purchaser has been 
paid into Court) they are available foi distnbutioa m execution The creditors 


(1891), Aiimuthu r Vyapunrandarain, 35 
M. 588 (1911) , Alabaraja of Burdwan t 
Aputha, 13 0 W N 872(1911). 14C L J 
50 

(1) Manilal Umedram V Nanabhai AlanA 
Ul, 28 B 2G4, 271 (190J) , Sow But Bogla 
V Shib Chundcr Sou, 13 C 225 (1880) 
Bisben Cliuadcr V Monmohinec 8W B 501 
(1867) Ibo reabzatioD was held to be by 
execution lu FinL V llabaraj Bahadur Sin{,b, 
40 W N 27. 26C 272 [ociuitablo execution 
by appointment of receiver] , Sorabji Eda))i 
i Govind Ramji, 10 B 91 (1891) [debt 
attacked and paid into hands of Sheriff] 

(2) PursUotam Das v Jlahanant Snraj 
bharthi.Oli 588(1882), Cfopaldaiv Cbunni 
Lai, 8 A. 67 (1885) 

(3) Vishvanath llahcshwar v Virchand 
Pana Chand, 0 B 16(1831) 

(4) Purahotam Das t Vlabaaant Suraj 
bhorthi, 0 13 588 (18b2) 

(5) Gopaldaiv ChunniLall.SA 67(1885), 
•vjw 13ux I3c gla t bhih Chundcr Sen, 13 C 


225 (1886), Prosonnoiuo;yeo Dassco v 
Sreonath Eoy 21 C 809 (1894) , Vibrcdlia 
pnya Tirthasami v Yusuf Sahib, 28 M 380 
(1905) 

(0) Vibredliairija v Yusuf baliib, aii>ra, 
ami the section docs not apply where tlio 
judgment debtor has pai I money out of 
Court to one of the dccreo holders who had 
taken steps to execute the decree and who 
then intimated to thu Court that his claim 
had been satisfied, Gowri Dutt v Amarchaiid 
C L J 49 (1011) 

(7) Sorabji Coovarji v Kala llaghuuath, 
SOB 166(1911) 

(8) Uarai Sahav haizlur Rahinau, 10 C 
619 (1913) 

(9) booPursholam Dasr llahauantSuiaj 
bborthi. 0 B 588, at p 5J0 (1882) [“Iho 
arresting creditor maj avail liiniscU of tlio 
arrest to enter into any arrangement ho thinks 
proper with tho debtor behind the back, and 
mdc|»ciidcnlly of other creditors who maj 
haio applied for execution ' ] 
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must apply befoie (1) tho assets lia\c become so aNailablo to the Court holding 
the assets (2) 

“ Court ” — Section 285 (now 63) of tho last Code contained tho words 
“ which shall rcceitc or realize such property” (3) A transferee may apply for 
execution to tho Court which passed the decree (even though tho latter may 
have been transferred for oxccution(l)), and the Court executing the decree 
was held to have no jurisdiction upon the application of the transferee who 
had not so applied (6) A decree was passed by the Subordinate Judge, and in 
execution of-that decree a salo of certain property was held and conducted by 
the Nazir of the District Judge , held that m reference to that sale the District 
Judge had no jurisdiction to pass any order under the provisions of this section (6) 
iVs to transfer for execution, vide ante 

Decree for money —Every decree (7) other than a decree for the enforce 
ment of a mortgage (8) is to the extent to which money is pajable thereunder 
a decree for the payment of money, notwithstanding that the amount of mone} 
80 payable has not yet been ascettaincd,(9) or that rehef of another land has 
also been granted , (10) but a dectee directing the leahiation of a money claim 
from mortgaged property and declaring tho judgment debtor to be pcrsonall} 
liable for any deficiency in a mortgage dccrcc(il) is not a decree for the payment 
(i£ money, and a decree directing the payment of money b) any person does 
not cease to be a decree for the payment of money in so far as that person i« 
concerned, merely because it directs as against another person the realization 
of a money claim from mortgage property (12) The Madras High Court has 
more recentlj held that a decree directing the sale of mortgaged properties 
m default of payment of money is a decree for money whether there is a direction 
to pay personally or not, and whether the remed> against the property is ox 
hausted or not (13) The section refers to bondjide decree holders and tho Court 


(1) SeeTiruchcttarabalaChcttit Seshay 
yangar, 4 M 383 (ISSl) 

{2) See KrisbnashaiJtar t ChanJra Sban 
kax.SB 198(1880) 

(3) See Bbugwan Cbunder Kirtiratna v 
Cliundra Mala Gupta, 20 C 773(1902), s c, 

I C L J 97 

(4) Baij Natli Goenka t Holloway 1 
C L J 317 (1905) 

(5) Jameshwar Prasad t Thalvur Prasad, 
2o A, 443 (1903) 

(0) Nobo KisEore Dass i Protap (blunder 
Banerjee, 1 C L R 534 (1878) 

(7) See Hart V Tara Ptosonno Muiherjec, 

II C 718(1885), Viraraghava Ayyangar t. 
Varada Ayyangar, 3 M 123(1882) Ajadg 
ment under s 86 of tbo Insolvent Act la a 
money decree In re Bbugwandas Hurjtvan 
8 B 511 (1884) As to the legal represen 
t at iveof deceased judgment debtor purchaser 
of the decree, see Munmohan Baa i Vubai, 13 
B 171(1888), dist to Laldhari t SIsnager, 
Court of ards, 14 C L J 639, &14 (1911) 


(8) Jagat Naram Rat v Dhundhoy Rai 5 
A 566(1883), but a mortgagee may waive bis 
lien and proceed under this section Fukeei 
Buksh V Chutteidharcc Cbowdry, 14 W R 
209 (1870) , as also where he obtams a dccreo 
without declaration of hen Raclhakant Roy 
V Murza Sudafat 21 W R 86 (1873) 

(0) Viraraghava Ayyangar v Vtrada 
Ayyangar, 5 M 123 (1882) [decree for mesne 
profits] but seo Mt Bmda Bibce v Lalla 
Gopeenath 21 W R 66 (1873) 

(10) Hart V Tara Prosonno Mukherjec, 
«upru,foU Kommachi Kathert Pakker,20M. 
107, 110 (1896), dist. in Laldhari t Manager, 
Court of Wards 14 C L J 639,644(1911) 

(11) Paul Howladar v Knshno Bundhoo 
Roy, 25 C 580 (1897) , dist Hart i; Tara 
Prosonno Mukherjee, 11 C 718(1885), a c., 
20 W N 118 

(12) Delhi and London Bank v Dneove- 
nanted Service Bank, 10 A- 35 (1887) 

(13) Yardbinadasamy t Somasundram, 2S 
M 473 (1904) 
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] 78 The provisions as to the execution and letuin of com- 

Oommissions issued iiy missions fo) the examination of witnesses shall 
foreign Courts. apply to commissions issued by — 

(а) Courts situate beyond the limits of Biitish India and 

estabhshed oi continued by the authority of His 
Majesty or of the Governor General m Council, or 

(б) Courts situate m any part of the British Empire other 

than British India, or ' 

(c) Couits of any foieign country foi the tune being in 
alhance with Hts Majesty 

Commissions — Tina subject la further dealt with in 0 XXVI and the 
notes thereto, to which refer As to forms of letter of request, see Plrst Schedule, 
Appendix H No 8 , and as to the same 0 XXVT r 5, post 


PART IV 

SUITS IN P.UITICULAU CASES. 


Suits ii\ or vgaii.&t the Government or Public OrriCERS 

TULIR OtFICIAL CiPlClTY 

79 (1) Suits by or agaiiist tUc Government shall be msti- [s 

smu by or against tutcd by Or against the Secretary of State for 
Govermnent, India 111 Council 

p) Nothing %n this section shall he deemed to limit or othei- 
lyise ajjfccfc any ui/oi jnafion exhihited hy the Advocate Geneial m 
exercise oj the fower declared by section 111 of the East India, 
Company Act, ISIJ. 

Suits — Iliis IS sect 410 of the last Code Sects 417-121 are now rr 2-6 
of 0 SXVII , tbo first rule of that Order, dealing \nth pleadings, being new 
Sect 422 IS now r 27 of 0 V Sect 423 is r 7 of 0 XXVII Sects 424 and 
425 are now sects 80, 81 Sects 426 and 427 are r 8 ol 0 XXVII Sects 428 
and 429 are now sects 81 and 82 

The liability of the Secretary of State for India m Council to be sued depends 
on the statute 21 L 22 Vict c 106, for the better g,overnmeDt of India, and turns 
principally upon the construction of sect 65 of that Statute (1) Whether a 
suit will lie at the instance of Go^c^Dlnent is a matter of substantive law As 
regards the Court in which such a suit assuming it to lie should bo brought, 
referenco should be made in the case of the High Courts to their Letters Patent , 
in other cases to the vanous Indian Civil Courts Acts, and to sects 16-20 of this 
Code (2) Whether and when a suit will be against a public oiheer is a question 


(1) See lor a recent decision m %hicl) tbe 
earlier cases are cited Jehangir t Secretary 
of State 27 B 180 (1002) and others cited 
in O Kmcaly s C P C., notes to s 410 
^2) 1 idearte notesto those BCCltOQB andm 
particular as regards suits agauiat Gororn 
ment , SCO those m which tbo question lias 
arisen v, hether tho Gorernment may [Bi^odas 
Dey r Sccietaryof State, 14 C.2G2 n. (18S1), 


Subbaraya t Goveromeut, 1 M 280 (1662)] 
or may not bo said to carry on busmess 
[Rundlo i Secretary of State, 1 Hyde, 37 
(1802-4)3), Doya'saraini Secretary of State, 
14 C 200 (1SS7)] ScTcral suits havo bccq 
deqided in which the cause of action did not 
accruo within tho local limits, and m which 
therefore those Courts could haio had juru 
diction only if tho Gorernment could bo held 
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of substantue law Judicial officers aie protected by Act XVIII of 1850, but 
no such general protection is granted to executive officers {1) None of these 
matters are relevant to these provisions, which deal with the subject of procedure 
in a case propeily instituted The statute first cited provides that the Secretary 
of State for India in Council may be sued as a body corporate, and this section 
provides that suits shall be bo entitled (2) \Vhcre, however, a suit was wrongly 
brought against a Magistrate, the High Court, on appeal, allowed the name of the 
Magistrate to be struck out, and that of the Secretary of State for India in Council 
to be inserted (3) 


Informations — ^The powci of the Advocate General to exhibit informa* 
tions in the nature of actions at Jaw or Bills in Equity was expressly declared 
by sect 111 of the East India Company Act, 1813 (53 Geo 3, c 155), and kept 
alive by sect 2 of the Government of India Act, 1833 (3 A 4 Will 4, c 85), 
and again by sect 1 of the Government of India Act, 1853 (16 A 17 Vict c 95), 
now merged in the statute of 1858 already mentioned (21 A 22 Vict c 106) 
The Governor General in Council is precluded by sect 22 of the Indian Councils 
Act 1861 (24 & 25 Vict c 67), from legislative interference with the provisions 
of any of the enactments above quoted The question was considered whether 
sect 416 of tho last Code appeared to exclude informations exhibited by the 
Advocate General, and whether it was therefore desirable to add a proviso 
saving suoh information And this has been done 


80 "No suit shall be instituted against the Secietar> of 
State /or India in Council, or against a pubbo 
^ officer in respect of any act purportmg to be 

done by such puhhe officer m lus official capacity, until the 
expiration of two months next after notice in writing has been, 
in tbe case of the Secretaiy of State in Council, delivered to, 
or left at the office of, a Secietary to the Eocaf Government 
or the CoIIectoi of the district, and, in the case of a pubhc 
officer, delivered to him or left at his office, stating the cause of 
action, the name, desoi'ption and place of i evidence of the plaintiff 
and the rehef \\hich he ciaims , and the plaint shall contain 
a statement that such notice has been so dehveied or left 


“No suit "■ — Iho «orUji “no suit” under the last Code were held to nii'in 
what the\ svy, that is no suit of ony Lind, and the section was not confined to 
a particular class of suit, such as suits founded on tort and claiming damages 


It (.am oa Lusucs-s ui those hunts bio 
Jlukin ChaiiJ, C P C. 3J1 , Ross Johnson t 
''I'Cn.tary of Stitc, 2 ifj Jo, 133 (Ibti-I) , P iT 
O b N Co t Sccntui} of state, 511 ltd 

U Xpp l(lS6l), Brito r bccrcfarj ofStatc, 
Oil 2oJ(lS81), IlariBhanjii bccrctarj of 
Slate -1 ^L314(1S7'I), see abo AS to jurisJic 
tun, Iharwiy i becrotary of Stale, (1 \ II 


C R 17(1873} 

( 1 ) buiiiu cases will be found i 
OKmcalysUP C.,iiofistos } 

(2) Vobin ChunJer t Sicn ( 

C II 

( 1> 

(ISS.) 

(isjj-; 


11 lUd »» 

• i(, 1 

fi70 

73 
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And it has been held undei the present Code that this section apphes to suits 
of every kmd (1) The object of notice is to give the defendant breathing time, 
so as to enable him to determine whether reparation ought to be made , 
ind the pnnciplc is apphcable to any class of suit (2) The substitution of 
the ivords “ any act” for “ an act” pomts m the same direction Notice has, 
in consequence, been deemed necessary even when the remedj sought was an 
injunction, and though delay involved m the giving of notice might involve 
the commission of the wrong complained of before tbe suit was filed (3) But 
the objection for want of notice can only be taken by the Secrctarj of State, 
and where no relief is claimed against him it has been held that no notice is 
necessary (4) 

“Shall be instituted.” — ^Tbat is, commenced The section sajs that 
no suit shall be instituted, not that it shall not be proceeded with or mam 
tamed The language of the section is imperative and absolutely debars a 
Court from entertaining a suit instituted witliout comphance with tho 
provisions of the section A Court cannot under such circumstances stnv 
proceedings and allow time to the plaintiff to serve tho requisite notice, but its 
only course is to reject the plamt(6) It has, hoivovcr, been bold that 
there la nothing in the bw to shon that in case of anj amendment of 
the plaint, necessitated by the alleged discovery of facts previously unknown 
to tho pbintifl, tho Secretary of State should have a further notice of two 
months, when the relief asked for is not altered by such amendment, and 
It only embodies ccctam further material m support of the plamtiQb 
contention (G) .tVnd where m an action already instituted against the Secretary 
of State, a public servant was also aftenrards joined as defendant, who, however, 
was not sued for any act done by him mdcjiciidcntly' of Government, and no 
separate rehef was asked for against him no notice was held to bo requited 
111 his case (7) Further there is nothing to pitvtnt the defendant from waiving 
the notice or from being estopped by la^ conduct from pleading the 

want of It at the trial (8) Though the i>cvrvtary of btatc is nut a ncccs,^ary 
party to a suit to <:ct aside a rvvciiuc sale, v<t tho Guvcnitiicnt has such an 

(I) bi'Ci'ctAry uf ''tAto I Gajsn&n U tliai iIm. q h 1 ik> t bj [ ly ufuro tLe Miit 

(toll). SAkharBiii Haguau r ««■ u tj fotjituht Hut Mt ('Uu^.anUI 

bfSiAte. Hit 1,. U 1>3(101J}, S,-<nlAr« t t Kun it lJ|lJlU). 

ufbUtot KaIiHiaii a? M I13(IJ1I) (3) lUn • of ''Utc. .‘7 11 Ul 

(^) Nin tary of ^tBU i lUjIucU IxIb _ , (| »>3) b-t ani,.I,.13l,f<« bccrclA/)- 

C .J 1 .’if (fva7) t\l lo ValuntrA of ''(«(<• • ftajfucli C. a( (i. .‘ft 

OiAU IraNauli r Seen (ar« ( f ‘'lAtc '>( KJ (1} i a,l uI^baj SbLm r I L xJ Kuiz-us, 3J 
Its. Ie7 (i M7) r Kti^i '‘UaLrlxA.la^ <' B u. I < UJ Mi 

''IkBliuiali&ii Da^uui t Vtr^u-.B.n 7 C 4 >J «- llu 11 1 -jwL IL 11 IS 

(ls^)) un(r« il B] t«-<u (oit (111:;) . 37 IL 21X 

»j Imx) iLat mlic? HBB r(.^u n>} a iJt 10 *i,.ta fS) i,*.!, 1 j t,. »• *>» < la/y 

la nn«i>vt of torn us <.>r nuasi t\41(oua Bits. 1>* Jj. 

It ui«>, bo«c>rr, Ld a i^uisuoa vhiiiMr iL o |o) l^s i N^r»Lsf, f T »\ \ 

USB aa B,t lioae la oJl .si cs|*wty la t!« ZiJ{l * if , bl r C 
» use umnL bi-« '‘BTvisrv.i r GB,.,Mts..^ (7) fl^ 

11 11, w k , 4ei (Ho ). Vul »«« Ks ...si t (iij VU«_,ir4 Cl.s-».rk \sx..i » V««tsxjr 
list i sul.-MU. o 7tl'-*. 1 . »Limi ■ssn.sl J Mb.*-. 3 O 1. J U», ICs (l,^>7f. 
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mteiesfc m the as would justify the Comt in adding the Secietary oTstafe 
as a paifcy,(l) and this section, it has been held, does not prevent that 
being done (2) 

Public officer — Sec as to the defimtion of this tcini, sect 2, ante The 
Official Tiustee , (3) Official Assignee , (4) Administrator General, (5) a Collector 
acting as agent of the Court of Wards, and as such illegally seizing propei ty , (6) 
and a Talukdan Settlement Officer, when acting as manager under Act XXI of 
1881,(7) or under sect 79 a of Bombay Land Kevenue Code (Bom Act V of 
1879), (8) have been held to be public officers 

“In respect of any act "—The woids “ m respect of an act puiportmg 
to bo done by him m his official capacity “ were introduced by Act XII of 1879 
into sect 424 of the last Code under which it was held that the quahficatious 
“ in respect of an act, etc do not relate to the Secietary of State They did 
not apply to the case of the Secretary ot State m Council (9) This is now made 
clear by the introduction of the words “ by such puhhc oftcer “ The defendant 
mustnofconlyboapubhc officcr.buttheact must bedoneinhis official capacity (10) 
If not, (11) then the section does not applj There must, honever, be a distinct 
act by the public officer which is complained of to entitle him to notice, and so 
it has been held unnecessaiy wlicre a Collector was made a party not m respect 
of any alleged illegal act by him, but on the application of the minor’s personal 
guarffians m order to protect the minor’s title, (12) and whcie a Collector ^as 
merely guardian ad hiem In such a case the suit is not against him at all, 
and he defends on beiialf of the minor only (13) To take a case out of this 


(1) I3al Mokoood t Jirjudlmo 9 C 
271, 276, 277 (1882), Ballfiabcn Das v 
Simpson, 2 C W N 913 (1803), s o.25C 

833 , foil in Bhola Nath v Secretary of 
State lor Indur, 17 C T? 

0 503 (A a) (1912) 

(2) Bal Jlokoond V JirjucUiun Roy, 0 C 
271, supra 

(3) Bhahebaadee Sbabunshah Begum v 
rerguaaon, 7 C 490 (ISSI) 

(4) JoQaubHajio Kemp, 20 B 800(1902), 

s u., 920 

(6) BholararoChowdburytr Administrator 
General, 8 Q W N 913 (1904) , Antone v 
Adniiiusttaioc General, 28 B 029,632(1904) 

(G) Collector of Buuor v ilunurar, 3 A 
20(1880) 

(7) Sardaraiogji t Gaopatsingji, 14 B 
395. 402 (1880) 

(8) Tolukdari Settlement OOiccr v Bbai 
jibhai, 14 Bom. L. R 677 (1012) , ChbaganUl 
t ibo Collector of Kaira, 35 B 42 (lOW). 
‘'ccreiary of State t Oajauan, 35 B 302 
(lOU), 13 Bora. L R 273, Cecil Gray v 
Caiitonraciit Coranuttco of Poona, 31 B 683 


(lOJO) 

(9) Secretary of State v Hajlucki Dcbi, 25 
C 239. 242 (1897) 

(10) See Jogendra Nath v Price, 24 0 684 
ll8t*4>'iijusl; m 'Ouiiammaci S-iacliq t> "Paima 
laU, 26 A 220 222 (1903)], Secretary of 
State V Rajlucki Debi 25 C 239 (1S97) , 
Antone v Administrator General 28 B 520 
(1004), and cf Swanurayacbaiya e Collcctoi 
of Phar^ar, 16 B 441 (1890) , Bakhtirar 
Mai V Abdul talif. 29 A. 567 (1007), m 
which the acts were held to ha\o been done 
lo official capacity, Chhaganlal t ^bo 
CoUcOtor of Kaira. supra 

(11) Muhammad Saddiqv PannaLall 26A 
320 (1903), and two foUowjug notes A 
public officer sued m respect of an act done 
m bad faith is not entitled to notice Peary t 
Weston, 10 0 W N 115 211(1011) 

(12) Bhau BaUpa v Nana 13 B 343, 347 
(1883) 

(13) Anantharauian t RaiuasaiuJ, 11 jlL 
317 (18SS) [exilaimng I^arsmgrav t J lutu 
nianrav, 1 B 318(1876)], tf Jadov* 

Chhagan Raichand, 5 B oOO (1881) 




I'aht IV 
bEa 80 


SUIlb IN PVUUCULVU CA&L&. 


347 


btctiouit mubt bo pru\ td that there ^\asaomcthulg m the conduct of the Secretary 
of State which pro\tntcd the plamtill from complying with its provisions (1) 

Notice*— fho three requisites to bo stated arc (o) cause of action, 
(b) name and rcsidciico , (c) rchef sought 

The object of the section being merely to inform the defendant substantially 
of the ground of complaint, the words “ stating tlio cause of action ” should not 
bo construed too strictly or narrowly (2) In considering tbc sulEcicncy 
of a notice on this point, it should not bo read with tho strictness with which 
a plaint should bo read (3) A notice is sullicicnt if it substantially fulfils its 
object m informing the parties concerned generally of tbo nature of the suit 
intended to bo filed (1) 

The name of tho intending plaintiff must bo stated A notice given by 
a party who dies before smt docs not enure, it has been held, for tho benefit 
of his representative, and enable tho latter to maintain the smt without giving 
a fresh notice, as tho notice m such place docs not giv c the name of tho actual 
plaintiff (5) Further, the abode of tho intending plaintiff must ho stated (G) 
iho amended section adds description of plaintiff And this apphes to all 
plaintiffs if there are more than one 

Lastly, tho relief claimed should bo stated Generally, and as regards 
all theso matters, it may bo said (to adopt the language of ToUoch, C 15 ),(7) 
It IS, on tho question of sufficiency, necessary “ to impart a little common sense 
into notices of this kind,” and to ascertain whether tho object of the Legislature 
has been substantially and cffccUvcly earned out If no notice has been given, 
or it is held to be insufficient, the proper course, it has been held, is not to dismiss 
tho suit, but to reject tho plaint, and give an opportunity to serv e a fresh notice (8) 

“Plaint shall contain a statement” — Tbo portion of this section 
relating to tho plaint, containing a statement that such notice has been left 
or deUv ered in the manner prescribed by it, is separate from the earlier portion, 
which deals with the dehvery of the notice two months before suit 
It 13 only when notice is not given that tbc suit is liable to be dismissed (or 
tho plaint rejected) The smt, however may be proceeded with, if notice has 
been given in tho manner prescribed, and subsequentfy tho piamt'is amended 
in order to state that fact (9) 


(1) Sakhaiata v Secretary of State, 14 
Bom li. B. 353 (1911) , Secretary of Slate 
V Ga]aiian,35B 302(1911), 13 Bom 1/ B 
273 

(2) Bholaram Cliowdliury v Adnums 

trator General, SOWN 913 (1904), 
Secretary of State v Pcrumal Pillai, 24 M. 
279,232(1900), Baohehu Singh v Secretary 
of State, 23 187, 191 (1902) 

(3) Parbutti Churn t Nohin Cbimdcr, 
13 C L. E 193 (1833) 

(4) Jehangir Cursctji t Secretary of Slate, 
27 B 189 , B c , 3 Bom. L. B 30 , ^Iclncmcy 
t Secretary of State for India, 38 C <97 
(1911), plamt cannot be amended as tonaturo 
of suit after tho notice. 


(5) Bachebu Singh i Secretary of State, 
25 A. 187 , Bhola Nath t Secretary of State 
for India in Council, 17 C W N G4(l9I2), 
40 C SOS , Qotico must give names etc , of 
off plamtiils 

(6) Ib , at p 191 , Bholaram Chowdhury 
tt. Adnuoiatrator General, SC W N 913,916 
(1904) 

(7) Jones V Nicholls, 13 iL A W 3G3, 
cited in Ealcs v Municipal Comnussioncra of 
Madras, 14 M. 38G, 390 (1890) 

(8) Bachchu Smgh v Secretary of Stale, 
sujira, at pp 100, 193 

(9) Bholaram Chowdhury i> Administrator 
General, 8 C W N 913(1904) 
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by a Foreign State against piivate individuals, as distingmsbed from ngbts 
which one State m its political capacity, may have as agamst another State 
in its political capacity (1) The second proviso takes the place of clause (&) 
of sect 131 of the last Code It was thought that the language of that clause 
required restiiction inasmuch as it appeared to confer on the head of a Foreign 
State a general power to litigate m respect of the private lights of its subjects 
It was considered, however, that tho object of such htigation must be the enforce 
ment of a private light vested m the head of the State or m an officer of the State 
as such, and the language has been modified accordingly A Foreign State 
can only obtain rehef subject to the rules and pursuant to the practice of the 
Court in which it sues, and one of the conditions is that, like an individual, it 
will give discovery (2) 


] 85 (1) Persons specially appointed by order of the 

Government at the request of any Sovereign 
poS"by^^G?vernment Priuce or Ruling Chief, -whether m subordi- 
to prosecute or defend alhancc With the British Government or 

or r nces or le s otherwise, and whether residing ^v 3 thIn or 
without British India, or at the request of any person competent, 
in the opinion of the Government, to act on behalf of such Prince 
or Chief, to prosecute or defend any suit on his behalf, shall 
be deemed to be the recognized agents by whom appearances, 
acts and apphcations under tlu& Code may be made or done on 
behalf of such Prince or Chief 

(2) An appomtment under this section may be made for the 
purpose of a specified suit or of several specified suits, or for the 
purpose of all such suits as it may from time to time be necessary 
to prosecute or defend on behalf of the Prince or Chief 

(3) A person appointed under this section may authorize 
or appoint persons to make appeaiances a7id apphcations and do 
acts in any such suit or smts as if be -were himself a party thereto 


Persons appointed to prosecute or defend — As regards the meauing 
of the words “ Sovereign Fiincc ’ or Ruling Chief ” see notes to nest section 
This section was not intended to limit the scope of 0 III r 2 correspond 
ing with sect 37 of tho last Code '»nd docs not prevent tho institution of a 
suit by an independent Prince in liis own name and through a recognized agent 
other tlian one appointed under tins section (3) Ibc section applies to suits 
filed m a Court of Revenue under the provisions of Act XIX of 1881 Wicro 


(1) Ilajon Manick t Bur Sing 11 C 17 
(ISblJ, foil Gurd^al Singh t> Raja of 
raniJkot 22 C at p 220(1S0 j) at p 228, it 
uaa doubted uhether tho suit fell ivithin tho 
hcojio ol i-JiD scclion. 

(2) UiiiUd States of \> uncat Wagiur, 3 


Cb App 5!X), Republic of I\ru u Ucguclin, 
L R 20 Eq 1 10 

{3) -Mohamja of Bhartporo « Ivschcru, 10 
V 510 {1897), following Boer Cliun Irr t 
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ti m of ihc siut shoulil bo obtmicd from the Ad^ocato Cieiionl, or flio Collector 
or otlicr ofliccr ippovntcd b\ the* Local Govcrniiicut (bucIi as in Alhhabad the 
LcoslHcmcmbr'inccr), (1) ns theensemnj be An Assisi nntCollcctoi chschar^ing 
Iho duties of the Collector during bn illness ennnot grnnt sanction under this 
beet ion (2) The object of such snnctionis to guard chant able trusts from abu'o, 
and for that purpose to prcNcntsucb proceedings fiom being instituted for no 
other reason than bccau'o it is kuonn that the co'sts will bo pa}ablo out of the 
chanta funds (3) \\Iicre, howcaer, a per-on lias capacit) to sue, the motiacs 
that actuated bun do not affect bis capacit) and aaill not b) tbcmsclacs defeat 
a suit for avhich sanction has been obtained (1) The Adaoeatc General, Collector, 
or other ofliccr is required to exerci*;© Ins judgment before giaing consent (0) 
^^^lerc the language of permission indicated that as rcgariU the interest of the 
plaintiffs tho Collector did not exercise las judgment, it aaas held to bo 
a mere irrcgularit) antlim 'cct G7B {now 99), ;h>'/ (6) But it has also 
been held, that tho consent m amting must bo a specific permission 
giacn to two or moro persons b) namo, aid that a permission gi\cn 
to one applicant b) namo “ and nnotber'' is not a suOicicnt compbance with 
tho terms of tho section (7) Tho suit brought under this section must 
correspond wath tho sanction as no reliefs can be aw irded which ate not 
contained m the section (8) It has been held b) tho Allahabad High 
Court that tho obtaining of sanction is a pro requisite for tho institution of 
tho suit, and that tho section cannot bo read ns meaning merely that the 
Courts cannot proceed with tho suit alrcad) instituted until that consent has 
been obtained, and that tlicrcforo if no \alid consent is giacii before tho 
institution of tho suit, the nustako cannot bo subsequently rectified unless 
by means of Anthdrawal, with permission to institute a fresh suit (9) Tho 
Advocate General iiuy give consent to the institution of a suit, but not for 
tho amendment of a defectia o suit (10) And tho Court’s action after tho institu 
tion of tho suit m making a defendant a plaintiff has been held not 
subject to tho consent of tlic kdvocato General (11) Nor is consent uecossar> 
for the amendment of the plaint by mentioning particulars of the breach of 
trust (12) 


(1) VWl* VOuUliItules 1803 p IH 

(2) Somchand t Clihag^alal Sj B 2-13 
(1911) 

(3) Sajrdur Itaja t Gour aioliun 21 C 
418, 421, 425 (1807) 

(4) aianoliarr I^khmiram 12 B 247 259 
(1887) 

(5) Sajedur Raja t Gour aioUun 24 C 
418 428(1897) It has been held that under 
tiio former Code a person having a special 
right (such as one next entitled to be 
trustee) was entitled to file a suit nnder 
a 530 without sanction Cunniah Cbctty 
V Ramanuja Chariar, 24 il L J 43(1912) 

(0) Ib 

(7) Gopal Dei t Kanno Dei 2r \ 1C2 
(1003) 


(8) Sajad Kusscini CoUcctorot Kaira 21 
It 2o7 (1S9>>) Srinivasa v \pnkata, ll Al 
148 (1877) 

(9) Gopal Dei v Kanno Dei, 20 V 1G2 
(1903) tho ^[adras High Court, however in 
Raniajangar i Knshnayyangar 10 Af ISb 
(1837) appear to ha%o held tho other way 
Sco Iyer a Hindu Endowments eexe 

(10) Danes Sidtk t Jamudin 30 B 603 
(190G) 

(U) Ram Churn Tewary t Rrotap Cliandra 
Dutt 2C L.J 448(1886) 

(12) DiianjihhoyRaghoof Hehcrallyiloraj 
9 Bom L R 001 (1900) But see kbld 
Uchmant Cassim I brahiiii,SSS. }i.^ 
where sanction a coad*^ m jptiwliib u 
amendment 
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4. The trust must be a public one. — The section piesupposes the 
existence of a public trust and a suit for the administration, either partiallj 
01 completely, of that trust (!) It enables the persons mentioned therein to 
buc trustees to enforce the better admimstration of the trust (2) Where, h owovei, 
it IS said that the section presupposes a trust, this does not mean that the defen* 
dant must admit the trust before the section can apply, but that the smt must 
proceed upon the allegation of the existence of a trust which may or may not 
be admitted by the defendant (3) 

Private trusts concern only individuals or families for piivate convenience 
oi support By pubhc trusts may be understood such as are constituted for 
the benefit either of the public at large, or of some considerable portion of it 
answering a particular description In pii\ate trusts the beneficial mteiest is 
vested absolutely in one or more individuals, who aie, or within a certain time 
may be, definitely ascertained, and to whom therefoie collectivelj , unless under 
some legal disabihty, it is, or witbm the allowed time will be, competent to 
control, modify, or determine the trust A pubhc or cbantable trust, on the 
other hand, has for its objects the members of an uncertain and fluctuating 
body, and the trust itself is of a permanent character (4) A trust is none the 
less a trust for a public purpose if its mam object is the support olfahrs of a 
particular sect (5) The trust may be cbantable, such as for the relief of the 
poor, or the advancement of learning, lehgion, or objects of genoial pubhc 
utility, or rehgious, though all leligious uses are cbantable uses Though, there- 
fore, the section, as originally enacted in the Code of 1877, did not contain the 
woids “ or religious,*’ there is little doubt but that tlio Legislature intended the 
section to embrace both charitable and icligious purposes (6) it was howcvci, 
held that the corresponding section m the Code of 1877 did not apply to religious 
endowments, (7) and therefoie in the Code of 1882 the section was altered to 


(1) Jamal ud dm v Mujtaba Husaiu, J5i\ 
031 (1D03) 

(2) Srinivasa Ayyangart Srmi'iasaSwaim, 
10 M. 31, 32 (1802) 

(3) Budh Smgli v Xiradbaran Roy, 2 
C L J. 431 (1905) , Shailajananda Dut t 
Umcsliananda Dut, 2 C L J 4G0 (1905) 

(4) Lewmon Trusts, 18, and SCO generally 
IS to tins section P II Ganapathi Ijcr’s 
Laws relating to Hindu and Mahommedan 
KcLgious Endowments See tho foUowmg 
cases as to whether trusts aro public Jugal 
Kishoro V LaUbhmandas, 23 B G59 (1899) , 
ilanohar i I.akbmirani, 12 B 217 (1S87) 
[Trust for Hmdu idol and temple] , Dakhin 
Dio i Italumunmssa, 10 A 412 (IS94), 
C,iri]anund t Saila]anund, 22 C 015(lS9l>), 
Bhugobuttj Prosonno t Gooroo ih-osoDno, 

C. 112 (1S97), Jagadinlra Xuth i 
lUinanla Human, 32 C 122 (1905) A» Vo 


Loglish Equity goMrning the relief lu icsiK-et 
of ILuduchantabletrusts.seo Sa^ad Hussein 
inian v Collector of Kaira, 21 B at p 52 
(1895), Bikani Mia V Shuh Lai, 20 C IIG, 
F B (1892) , Maltomcd \hsanulla v Amur 
Chand, 17 C 403 (1889), Mahomed Israil V 
Sasti Churn, 19 C 412 (1892) Sco as to 
detasthan of idol Radliabait Chimnaji.TB 
27 (1878), and SaiasUan Shri Ganesh t 
lvebhara^, 15 B G25, G35 (1890) Cbintamuii 
t Dhondo, 15 B 012 (18SS) and private 
trust Satnappajjar V Pcrnsanii, 14 M 1,7 
(1890) 

(5) Maliant Puraii Atal i Darshati Das, 
21 A 43(1912} 

(G) Sco Thanga Karappa t ^Vrumaga, 5 
U 383,384 (1882) 

(7) lb , Girjaita t Kandasami, 10 M 275 
500 (168G), niackcrscy t Hurbhiim 8 U 
122, 150, 451 (1883) , 
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t^xpiusly mclude rcligioua trusts, lu consequence of tlicso lulmgs and doubts 
which had been entertained The contention that, wliilo there exists the special 
enactment, XX of 1863, for the proper appropriation of endowments of lands 
relating to temples, the words “reh^ous purposes" should bo considered as 
xefcmng only to cases where the endowments do not relate to temples, has been 
overruled (1) 

The public trust maj also be either express or constructive The first 
aro those which arc raised and created by act of the parties, and are declaied 
by them cither m word or WTiting A constructive trust (to which this section 
also, though not the Enghsh Statute, applies) (2) is one arising, not by the 
act of the party, but by operation of law, where a trustee gams some personal 
advantage by avaiUng himself, and through the medium of his situation as 
trustee (3) It 13 imposed on such a person to prevent him from holding for 
his own benefit an advantage gamed by reason of the fiduciary relation sub 
sistmg between him and others, and for whose benefit only it is his duty to 
act (4) So, if a lease were the subject-matter of a pubhe trust, a constructive 
trust would ans" if a trustee renewed the lease m his own name Ho would, 
in such ease, be deemed to be a trustee for those interested in the original term 
And this would bo equally so if the tiustcc was trustee of light or trustee de 
son tort And were there a breach of such constructive tiust, by making away 
with the renewed lease or not applying its benefits to the purposes of the trust 
there would be such a breach of trust as is referred to m this section (5) It 
has been recently held that where it is proved that certain property has been 
held for many generations for such purposes as the support of fahrs, and thcio 
IS no evidence that the property was ever held for any other purpose, the Court 
ought to presume the existence of a charitable or rehgious trust within the 
mcamng of these sections (6) 

l^'licro It was objected that the section was limited in its action to suits 
relating to propert), and that its operation could not be extended to spiritual 
offices, it was held to be apphcable where it is sought to remove the trustee 
from a rehgious office if, as the holder of such office, he is called upon to 
exercise business functions eithei as trustco or as manager of temple funds 
and properties, and thus necessarily possesses civil rights and consequent 
liabilities (7) 

5 There must be a breach of trust or necessity for directions — 
Noxtly, assuming that there is a trust and trustee it must bo ascertained whether 


(t) 2sarasunba v Ajjuu VL I,>7, 15S, 
159 (1SS8) 

(2) Sco Subbay^a v Ivriijbna, 14 VI 18b, 
20J, 215 (1S90) , Jugal lu^hore t Lakah 
luaudasSJB GS9(1S99) s c TBom.L.B 
118,Mauoliar GaQCfcht LaLbimiaiaGaTini] 
ram, li B 247, 265 (lSs7), aSd. 24 B 
{1899) 

(3) LcuiuonTru U, IOC llthcd. .Badiro 


Das iluLim t Cbooni Lai Juhiirry Jd C 
789 at p bOQ (190b) 

(4) Id. , GodcCroi Iru^ta ind eel. IJJ 

(5) As to sucL, tide poil Budteo Daa 
Mukim t Cboooi Lai Joburry, tujjra 

(6) Mabant Puran Vtal t Darkbaa Dar, 
34 A 468(1912] 

(7) Shatlajananda r UiDisbanaaila, 2 
C L. J 4C0(100o) 
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thorc 18 a breach >f trust If not, then the direction of the Couit must be 
requued for the adnumatcatioii of the trust A hTGaoh of trust is not necessaz } . 
It 18 sufficient if there be a public trust, and the ducction of the Court is con 
sidered necessary for its administration (1) If there be neither a breach of 
trust (2) nor necessity fox such directions, (5) then the section does not applj 
As to evidence of breach of trust and the grounds which uill lu&tifj removal for 
bleach of trust, see cases below (4) 

6 The suit must be for relief of the kind mentioned —Lastly 
though some or even alt of the other elements stated in the section aic found 
to exist, a suit wll not be within it unlci^s the lelief sought therein is that whic]i 
is expressly or impUedly menfaoned m the section (5) No difficulty arises as 
legards the tehef expressly mentioned m clauses (a) to {g) Contention has cvci 
taken place as to what may be held to be included in the words “ such fuithcr 
or othei rehef as the nature of the case may require ” 

The general clause ought to be read wtli the five picccding specified 
clauses, and the nature of the relief whicli may be pioperly granted under 
it IS of the same character as tho ichcfs which may be granted undci the pie 
ceding clauses The five apecihed clauses aie not merely illustrative, but furnish 
m indication of the nature of the relief which may bt granted lu a suit undci 
this section (6) This clause must be read with wliat has preceded as lofcmng 
to further ichof to which tho party may ho entitled, which inscs out of tho 
existence of the tiuat m lespect of which tho suit has been biought (7) On 
tins giound it has been held that a smt which has been instituted simply and 
solely for the purpose of having a declaiatioii that certain pioport} ig trust* 
property, and which was m no way a suit for tho adnnnistiation of tho trust, 
or the removal of the trustees, or for any of the purposes referred to N^as not 
Withm the section (8) It may, however, be that m a suit for such puiposes a 
declaration may bo incidoatal and ancillary thereto (D) Within the words 


(I) llagliubar Dial i lvi.aliu Kaoiaouj, ll 
t I$,2J(1S88), somNctiKamit Venkata 
tliiruJu, J6 At -ICO (1902), though there wa^ 
no breach o{ trust tho case was l>eld to bo 
one whero tho ihrectioa ot the Court wts 
required 

(J) b(.o c-j/ , Girjana Sambaudba t Ivauda 
tv vuu Latubiran, 10 31 37o, 500 (ISSO) , 3Ji>a 
tulit Sa>al Pa^a. 22 B 490, 199 (1800), 
\aoroji Manckji t Dastur Kharscdji, 28 B 
_0, Tl (1902), \»hcro tho cauAo of action was 
laid not to Iw on allt ged bnacb of trust 

(3) bec C. 7 , 3Ii}a \ah i Sajad Ba\a, 
fupra On the other hand, in 2\cti Rama p 
tiukataebarulu, supra, the case «aa held to 
l>o aithin these Mords 

(1) bhailajananda t UmcshauaiidA, 2C Ij. 
* int ( hndainari « Dhondo, J5 B 

l_ 1 Dame lar i lUut Bhygo 1^1, 22 


B 492(1890), Vnuaji Rjghuuatht Nua^uii 
21 B 550(1894) Anantanarayaiia ^ Kulta 
Iam,22AI. 181 (1899), Girdhatlalt Naraulal 
14 Bom L R 1133 (1912) 

(5) hco Jao Ur ( Ram Aath, 3 C 22, D, 
25 (1881) , Budreo Das 3Iul<itn i Chooni I al 
JohuiTj 23 C 78J(1'J00) 

(C) Budh Singh i NiraJbaran Ro^ 2C L 
J 431, 433 (lOOe), Budreo Dis Alukuii t 
Choom I al Johurry, supra Sir Dnislii 
Alanokji Petit i Sir JaractM HB '50){1')OS) 

(7) Jumal u Ubn i 3Iuj(abi Ifus-uii, _5 A 
t>21 (1902) 

(8) Ib 

(0) Sto Kail Ilafisaii v Sagun JJalkri»hna, 
24 B 170, 181 , 2 tr Ranadt, J , v ho taid oul> 
that a »uit by a bcnchciary for a dctlaratiuii 
flgaiJUt fclrangirs wa» lut birrtl by tliii 
acciioii 
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“ fultUcr or other relief” is, it has been held, a decree lor an account (1) This 
13 now expressly mentioned in clause (<1) Before a scheme can be settled for 
the management of a temple and its funds, an account of the trust property 
must bo taken Until the trust funds are ascertained it is impossible to settle 
a scheme (2) The Calcutta High Court has in one case held that a suit for 
the removal of a tiustco, and for tbc recovery of tiust property from the hands 
of a third patty to whom it has been impropcily alienated by the trustee, falls 
within tlio section (3) But this decision has been dissented horn in tlie same 
Court, (4) in ivhich it was held that poisons claiming a title purely adverse to 
a trust are not proper parties to a suit for tho execution of the trust The 
Allahabad High Couit has also Iicid that the alienees arc not proper parties, 
that a prayer for recovery of possession is not cntcrtamahlc undei this 
section, and that a suit for such purpose could bo instituted onlj b) the 
trustee (5) 

The High Courts at Calcutta, (6) Bombay,(7) and iUlahabad (8) have held 
that in a amt under this section the Court may icinove a trustee hostilely for 
breach of trust, and that tho section applies both to contentious and non 
contentious cases Such lelief was held to bemvohedin clause (h) of the former 
section, or to be included in “ further oi other rebef ” Tlie JIadros High Court, 
liowover hold though at one time there was a difleicncc of opinion on the point, 
that 1 suit to Tomo\o a trustee did not lie under this section (9) A prayoi for 
removal might liowover be inserted whore the right of suit existed independently 
of, and tho suit was not brought under this section (10) Tlie imcndcd section 
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M, 157 (IssS) , con/ro.jer Best and ^\cJr, JJ , 
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makes it now deal that it applies both to non contentious and contentious 
suits, and dause (d) expressly mentions the removal of a trustee 

^3 dauscs (6) and (c) allow of the appointment of ntw trustees and the 
vesting of the property in new trustees, it follows that the Court can take posses- 
sion fiom the old trustee who has been removed and give it to the new trustee. 
Whether the Court can grant relief by taking possession of trust-property from 
the hands of a third party, to whom it baa been improperly aUenated,(l) has 
already been discussed If there is a trustee and the suit is merely to recover 
pioperty from strangers and not for the execution of the trust, it does not come 
within the section If, again, there is a trustee, but the smt be for hia removal, 
then, till he is removed, the trust estate is vested in him, and he alone can sue 
strangers for possession When the new trustee is appointed he can 
sue (2) It has also been held that where there is a trustee, worshippeis can 
not sue strangers for possession, (3) though they aic entitled, irrespective of 
this section or 0 I r 8 to maintain an action against any person im- 
properly interfering with their rights to worship (I) If, however, a suit 
merely for possession as against strangers is not within the scope of the 
section, tins question does not properly arise under it It amounts simply 
to this, who has title under the ordinaiy law to sue for possession , and need 
not be fuitlicr discussed Witluu the terms “fuithcr relief" are the appoint 
ment of a receiver, (0) and the grant of an injunction, both forms of rehef being 
of & merely anedJary character, aad & deoieo lor the cancellation of uaauthorized 
leases (6) The Couit.in sanctioning a scheme, may provide for the appoint- 
ment of additional or new trustees, though such appointment may not 
ho in conformity ivith the original constitution of the trust, or with 
the rules in force in respect to it, and a scheme framed is liable to 
variation for good cause shown (7) Where a smt is maintainable under this 
section and the plaint seeks relief specified in that section sect 42 of the Specific 
Hehef Act does not apply (8) 

“ A suit " — The procedure under KoiniUy’s Act (52 Geo III c 101) was 
by petition and summary order, whereas a regubr suit is prescribed by this 
section (9) There is, however, no ground for suggesting that a suit undei 
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this scctlou hi3 tlio character of a surauiar) iiroccedmg It pos;>cs3e3 all tho 
charactcnatica of a buit under "icet 9 of the Code (1) Where a suit which is 
not within the section is instituted m a District Court, it has been hold 
that tho Court should not dismiss the suit, but should deal with it under 
sect 07, clause (a) (now 0 VU r 10), and r turn tho plaint to bo presented 
to the proper Court (2) So, also, where a Subordinate Judge lield that this 
section was a bar to tho suit, no consent basing been obtained, it was bold 
that ho should not Ua\<i proceeded to dispose of tho case, but should have 
returned tho plaint to be presented to the Court basing jurisdiction to try 
tho suit (3) 

“ Any other Court”— With reference to the words “any other. Court 
empowered on that behalf,” it has been held that tho notification empowering 
tho Court should not be directed to a particular judge and should not purport 
to deal with a paiticulat hligalion which on the date ol the notifvcatien was 
pending before another Court (1) 

Execution — So far as a decree under this section orders particular acts 
to bo performed by tho defendants m tho management of the trust, it may be 
enforced by their iiuprisonmcut or by the attachment of their property, or 
both (5) And in order to obtain tho timovalof trustees who haao infringed 
tho Bclicme, tho latter ma) be amended so as to include a provision for 
removal, and it la not necessary to file a separate suit (C) In tho under- 
mentioned ease (T) application was refused as the requirements of sects 235 
(j) and 2C0 of tho former Code had been ignored Where an order was held 
not to invest a suit with a representative character, a person not on tho record 
and not a member of tbo community of the plaintiSs but claiming 
certain rights under tho decree, was held to have no right to apply to compel 
the observance of the scheme directed by the decree (8) Tho directions in 
a scheme framed may bo enforced in execution on application by persons 
interested (9) 

Settling a scheme — Settling a scheme under this section is largely a 
matter of discretion, and the scheme will not be interfered with in appeal urdess 
the discretion lias been improperly exercised or the Court has failed to give due 
consideration to matters which it was bound to consider (10) 

Costs — The costs of the Advocate General as between attorney and 


(1) SUailajanandat UmeshaDanda, 2 C L. 
J. 400, 469 (lOOo) , Rangasaioi c Varadappa, 
17 II at p 4CS {1893} 

(2) Muhammad Abdullah v Rollu, 21 \ 
187(1899) 

(3) Jamal ud dm v Mujtaba, 25 A. C31, 
033 (1903) 

(4) Abdul Katun t Abdus Sobhan 39 
C 146 (1911). ICC W K 44 

(5) Damodarbhat v Bbogdal 24 B 43 
(1899), followed Prayag Boss i Tirumala, 28 


M 319(1905) 

(6) Ib 

(7) Sba Karamchand v Ghelabbai, 19 
B 34(1893) 

(8) Ragava v Rajaiatnam, 14 3L 37 
(1890) 

(9) Praj-ag Doaa i Tuumala, 2S VI 319 
(1905) 

(10) Kirpa Shantar i Vlanohar Tamlcckor, 
•24SL L. J 199(1912) 



374 


THE CODE or CIVIL PROCEDURE, 


Paet V 
S^c 93 


makes at now clear that it appliea botli to non contentious and contentious 
suits, and clause {a) expressly mentions the removal of a trustee 

Vs clauses (&) and (c) allow of the appointment of new trustees and the 
vesting of the property in new trustees, it follows that the Court can take posses- 
sion fioin the old trustee who has been removed and give it to the new trustee 
Whether the Court can grant rchef by taking possession of trust-property from 
the hands of a third party, to whom it has been improperly alienated, (1) has 
already been discussed If there is a trustee and the suit is merely to lecoa cr 
property from strangers and not for the execution of the trust, it docs not come 
within the section If, again, there is a trustee, but the smt be for his removal, 
then, till ho is removed, the tiust estate is vested in him, and he alone can sue 
strangers for possession When the new trustee is appointed he can 
sue (2) It has also been held that where there is a trustee, worshippers can- 
not sue strangers for possession,(3) though they aie entitled, irrespective of 
this section or 0 I r 8 to maintain an action against any person im- 
properly inteifenng with their rights to worship (4) If, however, a suit 
merely for possession as against stiangers la not within the scope of the 
section, tlua question does not propcily arise under it It amounts simply 
to this, who has title uuder the ordiuaiy law to sue for possession . and need 
not be further discussed Withm tbo terms “ fuither relief *’ arc the appoint 
ment of a receiver, (5) and the grant of an injunction, both forms of relief being 
of a merely ancillary character, and a deciee for the cancellation of unauthorized 
leases (6) The Couit,iu sanctioning a scheme, may piovido for the appoint 
ment of additional or new trustees, though such appointment may not 
bo m conformity with the ongmal constitution of the tiust, or with 
the rules m foice in respect to it and a sclieme framed is liable to 
variation for good cause shown (7) Where a suit is maintainable under this 
section and the plaint seeks relief specified in that section sect 42 of the Specific 
Helief Act docs not apply (8) 

“ A suit ” — The procedure under Romilly s Act (52 Geo III c 101) was 
by petition and summary order, whereas a regular suit is prescribed by this 
section (9) There is, lioi>over no ground for suggesting that a suit undei 
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tlii3 scctiou has tlio character of a sumuiar) proceeding It possesses all the 
characteristics of a suit under sect 9 ol the Code (1) Where a suit which is 
not within the section la matitutcd m a District Court, it has been held 
that the Court should not dismiss the amt, hut should deal with it undci 
sect 57, clause (o) (now 0 VII r 10), and r turn tho plaint to be presented 
to tho proper Court (2) So, also, wlicie a Subordinate Judge held that this 
section was a bar to tho suit, no consent having been obtained, it was held 
that ho should not have proceeded to dispose of the ease, but should have 
returned tho plaint to ho presented to tho Court having jurisdiction to try 
tho suit (3) 

“ Any other Court.” — With rcfcrcnco to tho words “ any other^ Court 
empowered on that behalf,” it has been held that tho notification emponenng 
tho Court should not ho directed to a particular judge and should not purport 
to deal ivith a particular litigation which on the date of tho notification was 
pending before another Court (4) 

Execution — So far as a decree under this section orders particular acts 
to bo performed by tho defendants in tho management of the trust, it may bo 
enforced by their imprisonment or by the attachment of their property, or 
both (5) And in order to obtain tho removal of trustees who have infringed 
tho scheme, tho latter may bo amended so as to mcludo a provision for 
removal, and it is not necessary to file a bcparato suit (C) In tho under* 
mentioned ease (7) application vas refused as the requirements of sects 230 
{j) and 2C0 of tho former Code had been ignored ^Mlcro an order Mas held 
not to invest a suit with a representative character, a person not on tho record 
and not a member of the community of tho plamtifTs, but claiming 
certain rights under tho decree was held to have no right to apply to compel 
tho observance of tbo scheme directed by the decree (8) Iho directions in 
a scheme framed may bo enforced in execution on application by persons 
mtercated (9) 

Settling a scheme — Settling a scheme under this scotion is largely a 
matter of discretion, and the scheme will not he interfered witli in appeal uiilc'-s 
tlio discretion Ins been improperly exercised or tlie Court Ins failed to n\e dii< 
consideration to matters \\hich it was bound to ron«:dcr (10) 

Costs — The costs of the iVdaocate Gtnenl aa bctweni itlorni;) and 
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makes it now clear tkat it applies 1)0111 to non contentious and contentious 
suits, and clause (a) expressly mentions the removal of a trustee 

As clauses (6) and (c) allow of the appointment of new trustees and the 
vesting ot the property in new trustees, it follows that the Court can take posses- 
sion from the old trustee who has been removed and give it to the new trustee 
"Whether the Court can grant rehef by taking possession of trust property from 
the hands of a third party, to whom it has been improperly alienated (1) has 
already been discussed If there is a trustee and the suit is merely to recover 
property from strangers and not for the execution of the trust, it does not come 
within the section If, again, there is a trustee, but the suit be for his removal, 
then, till he is removed, the trust estate is vested m him, and he alone can sue 
strangers for possession When the new trustee is appointed he can 
sue (2) It has also been held that where there is a trustee, worshippeis can 
not sue strangers for possession, (3) though they aie entitled, irrespective of 
this section or 0 I r 8 to maintain an action against any person im 
properly lateifering with their rights to worship (4) If, however, a suit 
merely for possession as against strangers is not withiu the scope of the 
section, this question does not propcily arise under it It amounts simply 
to this, who has title under the oidinar} law to sue for possession , and need 
not he fuithec discussed Within the terms “ fuithci relief ” are the appoint 
ment of a receiver, (Q) aud the grant of an injunction, both forms of relief being 
of a merely ancillary character, and a dccicc for the cancellation of uDautbonzed 
leases (0) The Couit, in sanctioning a scheme, may provide for the appoint 
ment of additional or new trustees, though such appointment may not 
bo in conformity uith the ongiual constitution of the trust, or with 
the rules in force m respect to it, and a sclicme framed is liable to 
V iriation for good cause shown (7) Where a suit is mamtamablo under this 
section and the plaint seeks relief specified in that section, sect 12 of the Specific 
Itclief Act docs not appl} (8) 

A BUVt'^'— I’uo proccixrro under 110111171/8 Act \t)2 Tleo c Itrl) iiis 
by petition and summary order, whereas a regular suit is prescribed by this 
section (H) There is, however, no ground for suggesting that a suit under 
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tliia scctiou has tlio character of a suuiuiaT) iirocccdmg It possesses all tho 
characteristics of a suit under sect 9 of the Code (1) Where a suit which is 
not within the section is instituted in a District Court, it lias been held 
that tho Court should not dismiss tho suit, hut should deal with it undei 
sect 57, clause (a) (now 0 VII r 10), and r turn tho plaint to he presented 
to tho proper Court (2) So, also, where a Subordinate Judge held that this 
section was a bar to the suit, no consent having been obtained, it was held 
that ho should nob have proceeded to dispose of tho ease, but should have 
returned tho plaint to ho presented to tho Court having jurisdiction to try 
tho suit (3) 

“ Any other Court.” — With reference to the words “any other, Court 
empowered on that behalf,’* it has been held that tho notification empowering 
tho Court should not be directed to a particular judge and should not purport 
to deal with a particular litigation which on tlie date of the notification was 
pending before another Court (4) 

Execution — So fat as a dcciec under this section orders particular acts 
to bo performed by the defendants m the management of the trust, it may be 
enforced by their imprisonment or by tbc attachment of their property, or 
both (5) And in order to obtain tho removal of trustees who have infringed 
the Bchomo tho latter ma> be amended so as to include i provision for 
removal, and it is not necessary to file a separate suit (6) In tho under- 
mentioned case (7) application was refused as the requirements of sects 23D 
(j) and 2G0 of tlio former Code had been ignored Where an order was held 
not to invest a suit with a representative character, a person not on tho record 
and not a member of tho community of tho plaintiffs, but claiming 
certain rights under tho decree, was held to have no right to apply to compel 
the observance of tho scheme directed by the decree (8) Tho directions in 
a scheme framed may bo enforced in execution on application by persons 
interested (9) 

Settling a scheme — Settling a scheme under this section is largelj a 
matter of discretion, and the scheme will not be interfered with in appeal unless 
the discretion has been improperly exercised or the Court has failed to gne due 
comideration to matters which it was bound to comider (10) 

Costs — The costs of tho Vdvocate General as between attorne) and 


(1) Shailajanandat Umcshanatida, 3 C L. 
J. 4G0, 4C0 ( 1005) , Rangas&im i Vftiodappa, 
17 IL at p 4C8 (1693) 

(2) Muhammad Abdullah v IvoUu, 21 I 
187(1899) 

(3) Jamal ud dia v Mu^taba, 25 A. C31, 
C33 (1003) 

(4) \bdul Karim t Abdus Sobhan, 39 
C.140 (1911). lOCM N 44 

(5) Damodarbhat v Bhogdal. 24 B 45 
(ls99), followed Praj-ag Doss t Tirumala, 2S 


M. 310 (1905) 

(G) Ib 

(7) Sha Karamchand t Ghclabhai IJ 
B 14(1893) 

(8) Ilaga\a v Rajaiatnam, 14 21 57 

(1890) 

(9) Prayog Doas t Tuumala, 28 M 310 
(1905) 

(10) luri«a Shankar r Slanohar Tamlcckor, 
•24 3LL. J 199(1912} 



ini> coi>i: or civu, i'Roci:dure. 


Part \ I 
bEC T) 


nso 


to t ikc idvantago of tiie remedy given by this section (1) TJie provisions of 
tiiH section slmu that wljcre a claim la dismissed an injunction cannot subsist 
pending an appeal, or until the penod for lodging an appeal lias elapsed , for 
if sucli ^\erc tlic case tlie Court would not have had authority given it to giant 
compcn^'ation (2) 
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Ari‘EALb iROM Original Decrel& 

96 (i) Sate nhuc otherwise cxpiessly in the Is. 54 

Appeals ifom onginal ^od]j of this Code oi by any othex law fox the 
•decrees. time being lu foicc, an appeal shall lie from 

CLcni deciee passed by any Court cxeitismg ongmal juiisdictioii 
to the Couit autlioii/ed to heai appeals fioin tlie decisions of 
sutJi Couit 

(i) Ail appeal nia) he fiom an ongmal dtuee passed cx 
paitc, 

(5) No appeal shall he /torn a deciee passed by the Court 
With the consent of parlies. 


Appeal.*— An appeal is a itage m ind p ut of the procccdiiig& in a suit (1) 
riicre must be a suit, for if there is none there c in be no decree, and 
therefore no appeal (2) It is the removni of a cause from an mferior to a 
buiierior Court for the purpose of testing the aouudness of the decision of the 
former Court,(3) and the lodging of an appeal is thus equivalent to an allega 
tion that the decree is A\ioug and that tJic reasons which ltd to it are as stated 
III the judgment msufficient (4) It is a hearing before another tribunal, being 
m this diatmgmshed from a rcMew nhich is the reconsideration of the same 
subject by the same Judge (5) The function of an Appellate Court is to 
determme uhat decree the Court below ought to ha\e made It may affirm, 
rc\trst, or ^•a^> the decree under appeil (0) The rule upon which the Pruy 
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undt.r bcct 93, llussami MutooXdluri 14 C 
312 (lbs"), and j rocccdings under wet 91 of 
tho tAuxo Vet, D^a Gazi r Kam Lai 2 C 
W \ 151, k>2(l';')T)] 

(3) Cha]>pau c Moidiu Kutti, -2 M os, 80 


(1898) 

(4) 3U Pan Koer i Bliu,,»nuit Koir, (> 
^ V\ P IL C It 19, il (1S73) 

(5) Xloheawor Sing r Bengal Guxernment, 
iMoo L A.2S3,30o(18oa).thoughez 

(ate tli^re may bo caaes m vluch a rertew 
miglit taXe j laco btforc anotlicr and dglcrcnt 
Judge 

( 0 ) Liiato lunkur t Baroda Gaunt, 11 JI 
L V. 4t.3, Ijj (1872) 
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may either embody the result of its decision upon e\ery question in the dcciee 
m the form of a declaration or otherwise, or it may not do eo Ca^es of this 
last mentioned description, again, sub*di\ide into two cla'^es, in one of which 
the decree is supported by the decision upon each of.the questions detemimed, 
and in the other it is in spite of the decision upon some of tho'^e questions, as, 
for instance, avhere a suit fails upon the question of limitation, but the 
question of title is found for the plamtiff (2) The mere fact that a Court has 
gone on to determine a question which it could not determme so as to bmd 
the parties does not guo a right of appeal against a decision on such a 
question (2) 

The former section allowed .an appeal from any part of the decree ^hich 
may also be of a provisional or prelmimary character, such as a decree m a 
partnership or partition suit (3) Though an appeal was allowed against a 
portion of a decision, jet there should, it was held, be a decision relating to 
the disposal of the entire suit (4) The words “or from any part” have been 
now omitted 


“ Courts authorized to hear appeals ” — See the various Civil Courts 
Acts, and in Act XII of 1837, sect© 20, 21, sect 55, Indian Disorce Act 
(IV of 1660) (a) As to Vdmiralty juri'diction, see note (6) 

The subject matter of .an appeal should bo aalued (7) for tho purpo-e of 
jurisdiction, accordmg to the law m force at the date of the appeal and not of 
the suit which led to it (S) VTiere a plaintifi definitely fise* a certam sum as 
tho amount of his clami, this must be con«idered as the value of the original 
suit and the appeal will he accordmglj , but where he fia,ca a certam sum as the 
imount of his clauu oul) approsiin.atcl) or tcntatucly, and praj’s that tho 
amount of hia claim maj be a'certamed m thccouT'C of the suit, then the amount 
found bj the Court to bo duo to him nittjt be regarded is the value of tho original 
suit for tho purjiose of determining the foniiu of 'appeal (D) 

Ex-parte decree (clause 2) — The thmo allowing ■appt.-als from cz partt, 
decrees ara& added by -cct 45, Act Ml of lb^^S, prtaious to which Act it ava* 
doubtedwhelhcranappealavasgiacamsuchca to (10) 

In Jonardan v Kamdhoue,{ll) the Calcutta High Court said that 
“ when a decree is passed cx ytarle nguiuit a d<,fcndaiit, a remwJj b> appeal h 
now alwaa-b open to Iiuii b\ '•cct 510 of tin. Code as amended bv Act MI of 


(1) Pcarj Mohoa t Vmbica Churn, 21 C. 
JOO, 001, 005 (ISOTJ 

{ij D\a Gita r Itim Lil. 2 C X 331, 
5*2(1^97) 

(3) Kruimiwaii Vj-jaraWr H4jaGoi»4U 
Is3t "3,57(1503) 

(0 Eaji cl ^cIaUlai,lr^ . Jliho-ird 
nahfinutulU, 3 M 13, 11 (ISSl) 

(5) Vrdl*crc> r l\rcv. 13 V. 3".> 3''.3;a 
(IbOO), oairrulins 'loffein *■ 3! r'w ^ ' 


50d{lSa2) 

(<') Int*.orvtl I./1 
17 (. i->, ■si.-.’. ‘Od*'*'’). 

(7> ij tn tjK.it. *, ijh- 


uiy Junsdi<,tiou. ’ 




(b) Muttammal 

1 tlumuaj. 

1 IL 


(1«;31) 





(**) GuLabKban 

i VWulUiLab 

,31C 

3tx), 

303, 8. c., 

, s e 

U N .33 (1 ' 

■H). 

1 11 

Jlji’aJLa Dhjo*° ' 

CLas lf» MoLj 

jBa. 

r,'. 

lieu ^ 

1133(1 

O’). lLC.,Ot 

L.J . 

» 

l*4nj t ^1 

r i 

Kau a ' , 17 i 

L U 

N 

no 119 ' 





(10) t 


• klUt A 1, 

1 V. 

3s7 

(lv»2). 


lUU^^u I. 

s V. 

3ol 

(IS> ). 1 
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lbS8 Hut SiUch a rcmc3) can bo cfiicocious onl> in tiio^c ca&c.^, and their 
number must be pnnll, m uhicli tho ex parte decree u citljer urong in hw on 
the face of the procctxlin^ or la bi«c»l upon evidence so ucak tlial oven 
though unrcbullotl it la nuulhocnt tu eustnin the decree In the ^rcat 
majority of ca«cs in which a defendant having a gowl defence has had an cj; 
;?<7rtc decree pv-sed against liini, the disadv inlagc ho labours under is that ho 
has not been able to substantiate his defence b> evidence before the Court 
Upon the record, as it vtaiul‘», tho tx ]>atU decree ma) be unas'ailabk, but 
if the defendant has an opportunity (which he was prevented from having 
owing to some sudicicnt cause) of placing on tho rccoid evidence which ho 
could have adduced to substantiate his defence, no such decree should have 
been passed. Ihc remedy m such a ease cannot bo by way of appeal, which 
must ordinarily proceed upon tho record as it stands The proper remedy mu^t 
bo the one provided by sect 103 of the Code ” In Sadhu Knshna Ayyar t 
Kuppan (1) however, Sir Vrnold White, C J , said that these observations were 
merely obi/cr, and ho added they seem to mo to mvolvo tho reading into tho 
Code of a great deal which tho Lcgulaturo might have said but did not say. 
1 think It must bo taken that tho Legislature by accident or design has given 
a nght of appeal apart from the merits, against an order on tho ground that 
tho defendant was not in default m faibng to appear and against an ex parte 
decree, also apart from tho ments upon the samo grounds There is a power 
to remand a caso when the AppcUato Court reverses an order refusing to set 
isido an ex parte decree, and it seems to me anomalous to bold that tbero is 
no such power when tho \ppcUato Court allows an appeal against a decree 
upon tho ground that there ought not to have been an ex pane decree against 
the defendant ’* (3) In tins caso it vras held by tho hull Bench that when a 
smt 13 decided ex pane an AppcUato Court, to which the appeal from tho decreo 
IS preferred under sect 510 of the former Code, had junsdiction to reverse the 
decreo of the lower Court on tho ground that such Court waa wrong m 
proceeding to decide the suit ex parte and remand the suit for rc-hcanng (5) 

Appeal as to costs — See notes to sect 35, which dcab with the general 
power to award costs 

Consent decree (clauso 3) — No appeal hes from such a decree A 
consent decree cannot be set aside by appeal or by motion (4) 1 or setting aside 
such a decree there are two av ailable modes of procedure (a) by a smt (6) by 
an application for a review of the judgment sought to be sot aside But the 
more proper mode is by an apphcation for review (5) 

Who may appeal — In tho first place, whatever may be a party s lights 


(1) 30 iL 54, 50, F B (1900) 

(2) 30 IL 54, 59 

(3) FolL Ferumbara Kajar t SubrabmaDi 

aa Pattar, 23 445, and Habib Baksh t 

Baldeo Prasad 23 A 167, 163 (1901), and 
dissenting from Jonardan Dobc; r Ramd 
hono Smgh 23 C 738(1896), Parvatishankar 
t Bai Naval, 17 B 733 (1892), Caussanelt 
bouics, 23 M. 2G0 (1899) , Sadba Kiislina r 


Kuppar Ayyangar, 30 5L 54 

(4)Fatmabait Sonbai, 36 B 77(1911) 

(6) Ausbootosh v Tara Prasanna, 10 C 
012 015(1834) See also Nistatmi V Nando 
Lai 20 C 891, 907 , a c , 3 C W N 070 
(1899), Btraj Mobmi t Chintamoai, 5 C 
W N 877, 878 (1901), Bhutnath v Ham 
Lai, 6 C N 82, 83 
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under the ^em,r il Uw, he may forego them and debar himself, or be estopped 
from asserting them If, therefore, an appellant agrees not to ippeal, he cannot 
do so (2) A partj, it has been held, may also otherwise be barred from 
appeahng Thug, here a decree was obtained against A and others, and A not 
appeihng, the decree was set aside and the case remanded on the appeal of the 
CO defendants but rc aflirmed l>y the first Court it was held that A could not 
ippeal froui the last decree (2) In the undermentioned case (3) ho\\e\er, i 
suit haimg been decided by the first Court after au inters cnor had been made 
i part}, It wis remanded for trial on the appeal of the mtervenor whose name 
was ordcicd to bo expunged from the record The suit was decided again in 
fiiour of the plaintiff, but the decision was rc\erscd on appeal It was held 
that the fact of the defendant ha\ing m the first instance allowed the mteri euor 
done to appeal, did not debar liim, iftcr the case was reopened b} icmaiid, fiom 
ippcaUug in his own person 

Chapter XLI of the last Code treated of appeals fioni original deciecs, 
and Chapter XLII in the same Code of appeals from appellate decrees It is 
provided that an appeal shall be from such decrees generally It is not esprci>5ly 
aaid bj whom au appeal ma> be preferred, but it may rcasonabl) be assumed 
that any party to the suit in which a decree is pissed may, if dis" itisCcd with it 
appeal from it 0 Xll r 33 icfcrs to the judgment m appe d from original 
tfocrccs, and euacls that it maj he foi confirming, ■voi}ino’ icvoi mg the 
decree against w hich the appeal is made, ind applies under sect 108 to judgments 
in appeal from appellate decrees Hence, also, it is inlcmblc that the parties 
who are allowed to appeal arc those who desire that a decree should be ^a:lcd 
or reicravd (I) 

But a ‘projorma defendant loaiust whom no judgment has btcu gi\«.n has 
no right to appeal, c\cn if another party has been found to be the ownti of tho 
laud, inasmuch as such fuidmg carries with it no legal consequence aa against 
him (5) So in the under mentioned ease (0) it was held that the tenant had no 
reason to object to a decree, which was altogether m Uis la\owr, and it was 
not conjpetent to lum to present »n appeal from the finding on a/i issut Lv cn 
m the c i-c of findings inserted in the decree it tlf it is not necessar} to ijipeal 


(1) ilooOsluu tuii-cr Ml i ilahaittUi'C 
InUriitWr, II ttl. t JOatlsnj, tiianl 
lias I Vvhlurp r, I M 2o7 rr<t%b 

ChuuJcr Dai4 » tratlioon SC -I***! 

5 . t 10 C. L. lU 1 13 . lUhir D*» Chal,\ararti 
t \ybiQ Cbuu Ur 1 aJ, -J C 30iJ{lJOl),* i 
C. tt \ I..I, CiUfu CUanJra JxirfAj I 

IvKtraNatbCUatlojiulhja *01) 

lu lUimyliAijC 'aaia r Courinohua Godwin 

> MuO 1 \ SI a ‘Uvrctf i)I »n 

\ll«:lUlo Uturt oUan-a aJur *.oiiira.4iw 

L II to 1^ UauauUnl an I wo* x I A»» It 

11 a !«. f xjtj * uii an a| ,‘c'al tvt traf\ to 

I » I a t f r U *, * »iU Ir 

Il^»lUuai UU 'ttl'S ) 


;>co aUo ]lai,ubir 1)^ kl t La&l luJu Lum 
l>aci\, lultoa, lie (Isia) 

(_) NniJ Kjfbon J5inj,b t PalmokuiiJ, 1 

bltuinc tlM”) 

(J) Hue! k qU t Mirza ^la'book Mk 
llc^ 15 W K u7- (Is 1) 

(4) t Kamir ua uuai J t 

lo4 loU li7(j6VJj 

( ) Uku 1) k 4 Lu ’ bar i HuinI ar M u 
ktrjt.-atN U SiXlS'l) 

(s) Mauu Kaiiarajjn , \ruiu ^a “ M 
Ho Ha(l‘''<i). aatoobj ell II tu ill) l>i ft t» 
lomt kjai I \h *J' iUika. V 

J IVN-J ji. lilt 1 1« 1 U l«^uik r 
IlliIUjil-^uw n II U.(l5>«>) 
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Sec 9C 

if the findmga be on issues wlucli are not ncccosary for the decision of the suit 
in winch they are raised (1) 

Assuming there is otheriviso no bar, the question as to who may appeal is 
determinable by the common sense consideration that there can bo no appeal 
when there is nothing to appeal about A person, therefore, who is no party (2) 
to the suit in which a decision is given can, as the decree does not affect him, 
have no ground to appeal therefrom Tho person appealing must also have 
been a party when the decree was passed Thus a person was once made a 
party to a suit, but the decree was set ande, tho amt as against him dismissed, 
and tho case remanded for trial From this last decision he appealed, but the 
Court ordered the appeal to bo struck off as made by a person no longer a party 
to the smb (3) A part} , however, to the suit when the decree is passed, or when 
they have been brought on the record, his representative (4) or assignee (5), may 
appeal regarding their own rights invaded by the decree (6) 

Ordinarily only the party against whom a decree is passed, that is tho 
person ordinarily injuriously affected by the decree, can appeal For the same 
reason a person against v\hom a suit has been dismissed usually cannot appeal 
against tho decree, as he is not affected otherwise than beneficially by it But 
m some cases a smt may bo dismissed as against a defendant and yet tho latter 
may have n. right of appeal It is not because a smt is formally dismissed that 
no appeal lies but bccauso such dismissal is ordinanl} not morel} no gnev anco 
but an actual benefit to tho defendant There is nothing to complain of If 
however, a patty is aggrieved (7) by a decree then notwithstanding that the suit 
is dismissed against him he may appeal 


(1) Ghela Ichbaram v Sanluilcbaod Jetha, 
18 B S97(1803) 

(2) Sco Cacmmcrcr v Birch, 1 Mad H C 
R S(18G2) , where, liowGTcr, an objcctioB was 
taken to a next friend being heard on tho 
ground that bo was no party to tho suit, it 
was held that tho Court would not entertain 
tho oh]cction at tho mstanco of (ho party 
tlirough whoso fault tho error occurred, vu , 
that tho next friend only and not tho minor 
had been made respondent to tho dccrco 
appealed from Bhobotorim t Sreo Ram 
Paul, 0 C G29 (1&83) An exception also 
exists lu tho case of an auction purchaser 
wlio, as well as a decree holder and judgment 
debtor, may appeal from an order settmg 
osido an execution sale, though bo may not 
ha\o been a party to tho suit Iliralal Ghoso 
t Chundra Ivanto Ghoso, 2u (X S39 (1S99) 
Tho caso to tho contrary reported at 511 
was uncontc<ti'd and is of no authority 

(3) Gokool Pershad Dcschito i Brojo 

Moneo Hcbia, 21 11. 2o9 (IS”). 

(4) &■« Jugoo Lai I Lalla BhiLun Lai I 
}\ R.mfl'>t>G) 

(5) ^*0 Gajodhar Prasa 1 r GaneshTcwan, 


7 B L. R 149 (1871) In Moheshwar v 
Kusbabas SB 248(1877) which was decided 
under tho Ck>de of 1839, tho transfer was 
before tho second appeal, which was preferred 
by tho transferor Re died before tho appeal 
was beard and tho transfcrco appbed but was 
not allowed to carry it on. This caso is now 
prOTidcif for by 0 AXTI r 10 Sco Ahmed 
bboy V ValJcebhoy, 8 B 323, 330 (1884) , 
Rajarainv Jibai, 9 B 131, 150 (1SS4) Tho 
caso of Jaduputtco i Chundcr Kant Bhatta 
ebarjeo, OW R 309 (ISGS), was arulo Tho 
purcbaiicr was not added, but substituted 
for tho plaintiil, apparently without tho 
latter a concurrence 

(C) Sm. Khcrmukrcc r 'Nilumbur 3Lindal, 
2\V R 227,atp.231 (18M 

(7) 3(usst. Pan Koocr v Bhugwunt Koocr, 
6'V\t P 19(1073) ‘It must bo held that 
in appeal, as well as in review, tho appellant 
must bo aggncTCil by tho decree, ' ptr 
JardiDo, J , and see also jier Piarson, J , and 
Stuart, C.J , at pp. 23, 25 , Lachman Singh r 
Mohan, 2 497, 499, 301, per Stuart, C.! 

lam now quite ready to accej t the prmcjfJo 
that an appellant must Le aggneved ly the 
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The general question whether successful defendants in a suit can appeal 
from the decree in their favour has been raised in seveial cases, though under 
diSerent circumstances In the first of the last-mentioned cases, which was 
one in which the defendants had no contention tii/cr se, but on the contrary a 
common interest against the plaintiff who was tlie respondent m the appeal, it 
was held that as the appellants had no ground of complaint, and as the appeal 
was against a decree wholly in their own favour, the legal meaning of which was 
that the plaintiff s suit altogether failed, there was no appeal (1) In the 
undermentioned case (2) the plaintiff’s suit had been dismissed The defcn 
dant appellants did not desire that the decree dismissing the suit should be 
varied or reversed The attempted appeal, which was disallowed, was by one 
defendant against another, the matter lu i^suc being the authenticity and 
validity of a deed of conditional sale purpoitmg to have been executed by one 
defendant as vendor m favour of the other as vendee So again a part} 
cannot appeal to protect a possession which he has disclaimed to hold 
except on behalf of another party whom he is not authorized to leprcseiit 
and who has not appealed (3) In such case he js not interested either on 
his or on such other party’s behalf (4) Inasmuch as an appeal hes from 
the decree and not from the judgment , (5) therefore a party cannot appeal 
from a decree which is altogether in his favoui simply because there may 
be findings or expressions in the judgment which may be picjudicial to 
him (C) In a suit for rent m which the only real issue was whether one X 
was or was not liable for rent, and in which Y the alleged puichaser of tho 
tenure was held to have been wiougly made a party on the application of tho 
tenant, it was held that Y had no light to appeal against a decree given 
against X praying for a declaration of her (Y ’s) liability for rent as purchasci 
from the tenant (7) On tho other hand, an appeal has been hold to ho bj 
defendants against whom specifically no decree was made, but whoso dcfcnco 


tlccrco,’ per Spaiikic, J , At p 501 , anJ t,co 
j ]) 507, '’03, ]cr Oldficll, J llus caso 
<lisscnl8 from Saroop ChuJulcr Pal t Dombal, 
1 W U 72 which does not appear 

to 1)0 correctly doci led 

(1) MuasI PanKt/oori Dliugwunt Koocr 
OX W P 10(1673) Soo on this caso Jomna 
Sing i Knmar un nisa, 1 \ at pp 151, 
( 1650 ) 

(2) Jumna Sin^h i Kainar un m », 3 \ 
152 (IbiO) 

(3) fahciha\yar i Paj i u>ara<U> inoir, 0 
^L l^'i(I552) 

(1) Vo also 1)» r^a M 1 ai uttur t llalha 

M hun Mjtco, 15 W U t)>u(Ii>71) MDro 
A llin In wi lovr »ucd Jointly with Iwr ** tn 
1 rr » 1 t 1 1, k'lo dll n I a| ^al. 

fti 1 It waa J 51 t' at 1 r - in wJ » I «» 
I »t H iV r 'jlt f tl aut M rr iDt 


competent to prefer a second aj j cnL 

(5) Shaiuaboondurco Dcbia i Digiimbnreo 
Dcbta 13 W H 1 (1870), Mua^t Pan Koocr 
» Dhugw'AQt Koocr, 0 N W P 10 (1673), 
Kam Dais I usbhar t Ilurcchar afookherjee, 
2 M\ It h0(187l), Multu Kumarnppa t 
\rumuga.7M 1 1"), 1 1) (lSs3) li/r init 
Dccrrci 

(ij) Vide ante " Decrrcn 
(7) 3Iu st Oognci! Chiiailhram t sbukli 
Kiraniutr ILah, 17 W It 219 (1872) , (hit in 
KruUna Cimidra Cul lar r Muhiiilt Chan Ira 
Saha S A CaL H C -310 ( f 1 >02. m uliich 
tio {Uintid* ha 1 thtm<-h(i nil I tho 
aui.tiuniurtlia.Hr a5I(„ing tlut lo wa« a 
in robiiiaiu 1 ir fur tl f rn rr Uiui l<, ai 1 in 
whidi tl Luwir \||>(.lhto Ourt wrni,,ly 
art ai lo an 1 rl r uin !i tlo aj jdjai I I a I 
I b'aiiu 1 un I r et 1U8 of 1 1 r f rii r f "I 
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Src. 97 

to the suit was necessarily disposed of by tbo decree (1) In order to see 
wbat the decree ttallj means, tho Court ma} look not onlj into the judgment 
but into tho pleadings If tlio decree, although apparcn(l), and so far as it 
goes, favourable to tho defondant-s, is jet imperfect and not self explanatory, 
and when read by tho light of tho record really unfavourable and may prove 
injurious to them, then tlio defendants, being aggrieved by it and having 
every interest to appeal, mav do so (2) In short, any person who being party 
to proceedings is injuriously aflecled bj* a decree passed therein is entitled to 
appeal (3) And if this ho shown, it is immaterial that tho suit may have 
been dismissed as against him 

Ordmarilj a ease is decided upon issues between (ho plamlifls on tho ono 
side and tho defendants ou tho other Thus a defendant, whether interested 
or yro forma onlj, cannot appeal against a co defendant (4) unlc s the 
Court has dealt with tho case at tho hearing ns raising not only a ques- 
tion between the pUintifl and defendants but also as between tho defendants, 
m winch case one of tho defendants can appeal against tho decree as between 
himself and the other defendant (o) ^^'hen tho decree of tho Lower Court 
proceeds on a ground common to all defendants tho Appellate Court may, 
on appeal by one of tho defendants against the wliolo decree, reverse tho dccrco 
in 60 far as it ailccts tho otliu defendants though they have not joined m tho 
appeal (C) 

97 Where any 'parly aggrmed by a frclmimry decree 
Appeal frem frai oommmceme»t of ths Code 

decree where no appeal docs noi appeal from such decTcc, he shall be 
from preliminary decree ■precluded from disputing its corrcctims in any 
appeal uhch may be preferred from the final decree 


(1) Jamna Das v Udey Dam, 21 A 117 
(1893) , and sco also Ram Golam v Sbeo 
Talial, 1 A 2G6 (1S7C), m which an appeal 
was held to ho on tho ground that tbo respon 
dent’s suit should havo been dismissed 
absolutely, and not m sucb a manner by 
negativing tho defence, that tho respondents 
were at bberty to como into Court again. 

(2) Luchman Smgb t Mohan, 2 A 497, 
000, 001 (1879) 

(3) Soo Mirhamdeo v Nazerun, C C 19 
(ISSO), which was a case under sect 28 of 
\ct XI of 18oS (Guardian and Wards), which 
provides that all orders shall be open to ap 
peal under tho rules m force for appeals in 
miscellaneous cases (t e. appeals from orders 
under sect 583 of tho former Code) Similar 
language was used m that section and in es 
540 and 581 of that Code 

(4) Gudadhur Bannerjeo « Musst Mun 


Mohinco Dossia, 7 W D 3G0(1607), Bam 
cssur Ghoso v Azeem Joardar, 17 W B. 373 
(1872), Jumna Singh i Kamar un nissa, 
3 A 125(1880), Kasheo Chumler Ray t Sm 
Doorga, 11 W R 410 (18C9), but if he u 
allowed to do so ho is estopped from asking 
that the decision may be set aside for want of 
junsdiotion ib A person cannot however, 
appeal so as to affect another s rights under 
tho decree unless ho makes tliat pther person 
a respondent Ram Mobun Dey t Kangalce 
Gopco 20 W R 149 (1873) as to cioss 
appeal SCO Sched I , O XLI r 21 , Goono 
monco Dossia i Parbutt^ Dassia, 10 W R 
320(1868) 

(5) Soiru Padmanath v Narayanrao, 18 B 
520 (1693) 

(6) Dhutta Coor i Paidigan Tam, 30 M 
470 
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Preliminary decrees — decree according to the definition m sect 2 
nt'vy be either prehroinary or final And an appeal lies against a preliminaiy 
decree It i\as, however, a matter of debate undei the former Code whether 
m an, appeal against the final decree, it was open to the appellant to question 
the correctness of the prebmmary decree when no appeal had been preferred 
against it Mithin the time allowed (1) The Legislature has now deteimined the 
question in the negative by this section The object of this section is to prevent 
piehminaiy questions being raised m Uic form of an appeal after the case lias 
been decided on it^ meats (2) But an aggrieved party can only appeal if a 
decree is evtant m a formal shape (3) Although there may be a prehmmar} 
finding, yet unless a formal decree is drawn up, thcic is no possibility of the 
appeal here contemplated (4) There is no provision enabling an Appellate 
Court to dismiss an appeal igainst a preliminary decree on the ground that a 
final decree Ins 

Where in a ^ j. . 

issues and oiderod accounts to be taken on their basis, butdrewup noprehimnary 
decree, and a Comnnssxonci, took the accounts, and on his report the suit was 
dismissed , it was held that under this section plaintifi was not barred from 
appealing and now objecting to the preliminary findings , it was held also that 
no party or pleader is bound to move the Court to draw a decree and onusbion 
fo (lo so cannot affect the right of appeal (6) 

98 (f) Where an appeal is beard by a Bench of two or 
Declilon where eppeel Judges, tlic appeal shall be decided m 

heard by two or more accordance with the opinion of such Judges 
or of the majority (li any) of such Judges. 

(,') Wltere there is no such majority which coiiciiis in .a 
judgment varying or reaeisiiig the decree appealed Jiom, such 
decree shall be coiifiriiicd 

Provided that where the Bench hearing the apjieal is com- 
posed of tuo Judges belonging to a Court consisting of more 
than two Judges, and the Judges composing the Beiicli differ in 


(I) Kl»adi.m Hoiatin t h imU 1 Hos-kuj, 
5t \V X 0l7(lj01) niiJ tlifro cilod 

(J) (jovuiil I aitlitl 3** n '’lb 
14 IJoiii. U n, 300 

(3) Jill ihvali I \tahi)a> Man rdM, It 
noiii, le. IL J3.0 (iJOl) 3» n ls-», bid 
fiartalUt 11 aom I* U llCtlJl— ) 

17 H Kfi 

(I) ^akharani i I-tthiV, 13 Ikiiii L. Jl 
\\2 tlJl3). hrihlintn « Mnnit*. li M »> 
I. it 

Kill all UjI '1 

> •! ( I »1 f II 1 . I . Tama mu a m raj 1 1 
I .n .-U M I I Jl” (1 *11) I 


b tu Mackenziu i i\arasingh, 3(1 C 76.^ 
Sec alsoKliirodamo}! t \dbar 
Cbandra, IS 0 J 321 (1913), ^l^tArlIl| 
iXitP lUiMohun, 13C L.J 211(191*1) 

(l») Kaluram 1 i nang-vram 

(Lltarntn, US It 331 (1013), nh I ku nl« i 
S xi^liarim Sur'o i ^adashn 

IMfliit leudlu 27 11 IsO(ljn), follivtin;; 
ilal Uitali I ai->>iiu> Mm niai, 31 Jl 1''2 
(looMi dialLn„iiuluit|, C Mill Uani 

c]»plr4> aillnl.Soll 3'1(1212). anl MC 

I»*Il^^«l^|» lUt^itiNaniri 18( I.. I 
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opinion on .v point of law, they may state the imnl of law upon 
which they differ, and Iho appeal shall then he heard upon that 
point only by ono or more of the other Judges, and sueh point 
shall be decided according to the opinion of the majority (if any) 
of the Judges who ha\c hcanl the appeal, including those who 
first heard it. 


Procedure on difference of opinion.— The result of this provision 
IS as follows — Wicro the Judges differ, but not on any question of law, there 
can be no reference and the decree is affirmed (1) But there is an appeal 
under the Letters Patent (tide post) If tho difference is on a point of law, 
then tho Judges may or may not (2) refer tho point of law. In tho ease of 
reference the judgment on tho point referred is according to tlio majority 
of the Judges who first heard the appeal and tho third Judge , and m tho second 
case (that is, where there is no reference under this section) there is an 
appeal under tho Letters Patent The effect of this section is to supersede 
the provision in tho Letters Patent that m the ease of disagreement the 
judgment of tho senior Judge shall prevail, (3) a provision which is still m 
force as regards Letters Patent appeals, (4) but it docs not taho away the 
nght of appeal Therefore when the judgment of a Lower Court has been 
confirmed under this section by reason of ono of tho Judges of tho Appellate 
Court agreeing upon the facts with the Court below, an appeal will ho against 
such judgment under the Letters Patent, notwithstanding the terms of this 
section (5) When tho Judges of a Division Bench have concuned m a final 
decree, tho fact that they differed on ono point is no ground for an appeal under 
tho Letters Patent (G) It was also held that where tho Judge to whom 
an appeal was referred, concurred with one of the diilenng Judges as 
to the decree to be passed, but did not agree with bim as to tho reasons therefor, 
there was no further appeal to tlio High Court under clause (16) of the Letters 
Patent (7) See now as to amendment next paragraph but one Scot 617 of 
the Code of 1877 was held to extend sect 575 of that Code (which on the face 


(1) JchangiT V Secretary of Stale, 6 Bom 
I..R 135,206(1903) 

(2) Seo Suraj Prosad v Golab ChanJ 27 C 
724,702(1900). 28 C 517(1900) 

(3) Sri Gndhari]! v Purushotum Gossami, 
10 C 814, 81G (1834) , Appaji BbivraT v 
Shirlal Khubchand, 3 B 204 (1879) , Itara 
janasami Reddi t Osuru Rcddi, 25 M 548, 
551 (1901) (dist HuRaiiu Begam t Collector 
of Muzaffurnagar 11 A 170, 178 (1889). 
wbero it was beld that tbo Code did not apply 
on tbo ground that there bad been no hearing 
of tho appeal, tbo Judges having di/Icrcd on 
tho point whether tho appeal was timc>baiTcd] 

(4) Lachman ‘'ingh v Ram Lagan Singh, 


20 A 10(1903) 

(5) Sn Gndhanji v Purushotum Gossami, 
eupra, F B , 'Mohendro Chandra Ganguli 
i Aehutosh Ganguli 20 C 762 (1893) , 
Lala Sura] Prosad i Golab Chanel, 28 C 517 
(1001) Deo Chand « Hira Chand 13 B 
449 454 458 (1889) , Ivcshav Pandurang t 
Venayak, 18 B 355, 302 (1893) , Xaraya 
naeami Rcddi v Osuru Rcddi, 25 M 548 
(1901) Raghunath Prasad v Jurawan Rai, 
8 A 105 (1880), Jadu t Han Kar, 17 
C L J 200 (1913) 

(6) In re Hurban Sahay, 10 C 108 (1883) 

(7) Jchangir t Secretary of State, G Bom 
L R 230 (1904) 
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Sec 98 

Preliminary decrees — A decree according to the definition m sect 2 
may be eithei pieliminary or final And an appeal lies against a preliminary 
decree It uas, however, a matter of debate under the former Code whether 
m an appeal against the final decree, it was open to the appellant to question 
the correctness of the preliminary decree when no appeal had been preferred 
against it within the time allowed (1) The Legislature has now deteiniined the 
question m the negati\ c by this section The object of this section is to prevent 
pieliminaiy questions being raised in the form of an appeal after the case has 
been decided on its meiits (2) But an aggrieved party can onl} appeal if a 
decree is extant in a formal shape (3) Although there may be a prebrnmary 
finding, yet unless a formal decree is drawn up, there is no possibility of the 
appeal here conteraplatcd (4) There is no provision enabling an Appellate 
Court to dismiss an appeal against a preliinmary decree on the ground that a 
final decree has been passed while that appeal was pending (5) 

Where in a suit for accounts the first Court recoulcd findings on prehrmnary 
issues and ordered accounts to be taken on tbcir basis, butdxewup no prehimnary 
decree, and a Commissioner took the accounts, and on his report the suit was 
dismissed , it was held that under this section plaintiff was not barred from 
appealing and now objecting to the pieliminary findings , it was held also that 
no party or pleader rs bound to move the Court to dr aw a decree, and omission 
to do so cannot affect the right of appeal (6) 

98. (i) 'Where an appeal is heard by a Bench of two or 
Decision where appeal more Judges, the appeal shaU be decided m 
teard by two or more accordance wlfcli the Opinion of such Judges 
or of the majority (if any) of such Judges 
(3) Where there ts no such majority which concurs in a 
judgment varying or reversing the decree appealed f?07n, such 
decree shall be confirmed 

Provided that where the Bench hearing the appeal is com- 
posed of two Judges belonging to a Court consisting of more 
bhan two Judges, and the Judges composing the Bench differ in 


(1) Kliadem Hosscin v t.indad Hosscin 
SOWN 017 (1901b and cases tbero cilcd 

(2) Govind V litinl 30 B 53t» (19J2), 
14 Bum. n R 500 

(3) Bai l5i\ah i \ishnaT Manordas, 11 
Bom L. K 1320 (1909) 34 B 182, Sid 
lianathi Gauesb.IlBom nil 916(1912), 
J7B CO 

(1) Sakbaram » Sadaslur, 15 Bom L. 11 
Jb2 (1913), Ivrisbnaii i 'Maniti, 12 Bom 
r II 702 (1910) 

n) Kujiiii''Un^ « Ragmali Bai, 24 nj 
l>0(!‘iJ2), Pamaitii I Iccrapud 

lian 22 M I f 217 (I 111), dis-vnlmg 


iiom Mackenzie v Narasmgb, 36 C 762 
(1909) See also Khirodamoyi Dasi V Adbar 
Cbandra, 18C L J 321 (1913) , ^lSt 1 rln^ 
Duluv RaiMobun, 18 C L J 214(1013) 

(6) luiluram Pircliand i Gangtram 
Sakliaram, 38 B S31 (1913), and sco also 
‘^alharam ^isbram Sur^o t Sadasbn 
Balsbet Lodba, 37 B 480 (1913), following 
Bai Dirali t Vislinav 3Ianordas, 34 B 182 
(1 j 09), and distmguisbizig Gov ml Ram 
cbandra t \itliaI,30B 530(1912), and sco 
Ram Nath t BaRvnt iVarun, ISC I I 209 
(1913) 
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opinion on a point of law, they may state the 'point of law upon 
which they differ, and the appeal shall then he heard upon that 
point only by one or more of the other Judges, and such point 
shall be decided according to the opinion of the majonty (if any) 
of the Judges who have heard the appeal, including those who 
first heard it. 

Procedure on difference of opinion — ^The result of this provision 
13 as follows — Where the Judges differ, but not on any question of law, there 
can bo no refcrenco and the decree is affirmed (1) But there is an appeal 
under the Letters Patent (uiJc jml) If the difference is on a point of law, 
then the Judges may or may not (2) refer the point of law In the case of 
reference the judgment on the point referred is according to the majority 
of the Judges who first heard the appeal and the third Judge , and m the second 
case (that is, where there is no reference under this section) there is an 
appeal under the Letters Patent The effect of this section is to supersede 
the provision in the Letters Patent that m the case of disagreement the 
judgment of the senior Judge shall prevail,(ff) a provision which is still m 
force as regards Letters Patent appeal8,(4) but it does not take away the 
right of appeal Therefore when the judgment of a Lower Court has been 
confirmed under this section by reason of one of the Judges of the Appellate 
Court agreeing upon the facts with tho Court below, an appeal will ho against 
such judgment under tho Letters Patent, notwithstanding tho terms of this 
section (6) When the Judges of a Division Bench have concurred in a final 
decree, tho fact that they differed on one point is no ground for an appeal under 
the Letters Patent (6) It was also held that where tho Judge to whom 
an appeal was referred, concurred with one of tho differing Judges as 
to the decree to bo passed, but did not agree with him as to the reasons therefor, 
there was no further appeal to the High Court under clause (ID) of tho Letters 
Patent (7) See now as to amendment next paragraph but one Sect GIT of 
tlie Code of 1877 was held to extend sect 075 of tint Code (which on the face 


(1) Jchangir v Secretary of State, 6 Bom 
r..B 135,206(1903) 

(2) Sco Sura] ProsaU t Golab ChanJ 27 C 
724,702(1000), 28 C 517(1900) 

(3) Sn Gndlianji t Puru&hotum Go«sami 
10 a 814, 810 (185.4), \piviji Bbirrav r 
sluvlal Khubchand 3B 204 (1S“9), Nara 
^anasami Red li i Osuru Red b, 25 M. 048, 
■'ll (lOOl) [diM llusami llegani r Collector 
of Miuaffuruagar II V 17l» (iSsO) 
wlicrc It was bel 1 that the Code did not aj ] ly 
t n the groun 1 that there had been do Itrarin; 
< t the apjxal, tho Judges harmg difTtred on 
1 he point whether tho appeal was ume-barmlj 

(4) I.aehman xingh r Rsm Lagan ^ingh. 


20 A 10(1903) 

(5) Sn Cndhari]! t Purushottm Go»£ami, 
F B , Mohendro Chandra Canguli 
I \sfautosh Canguli 20 C 702 (1893) , 
I.aU Suraj Pro«ad i Golab Chand 28 C 517 
(1901) Pco Chand • llira Chand 13 B 
449 404 45S(l8sJ). K<»ha\ Pandurans i 
'cna\aL IS B 355, 3(.2 (18 0) Naraja 
nasatni Rcddi r Osuru Reddi, 25 M 5IS 
Ragbunath Prasad r Jurawan lUi, 
S \ 105 (1880) Jadu r Han Kar, 17 

C J 20C (1913) 

(0) In re Hurhaa Sahay, 10 C. 103 (1883) 

(7) J< Langir i 'x'crrtary of State, 0 Bom 
L. R 230 (IjOI). 
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"Save where otherwise expressly provided.”— Tlic right of appeal is 
a substantive right of a very valuable nature, and the presumption is against the 
takmg away of a substantive right of such a nature by mere implication, and 
where the Legislature wants to take it away it will do so cxpresslj The intro 
duction of the word ‘'express^*' gives effect to this view (1) Cf sect 19 (3) 
and sect f}6 (3) Succession Certificate Act (2) {VII of 1889) ; sect 109 A Cl (3) 
Bengal Tenancy Act (VIII of 1885) (3) sect 153 Bengal Tenancy Act As to 
suits for arrears of rent under Act X of 1859, see note , (4) and as to appeal 
against the decision of the Court to which a reference was made under sect 15 
of the Land Acquisition Act (6) (X of 1870), the decision of a Distnct Court 
passed on appeal from the decision of a forest settlement officer, (6) the decision 
of the Political Agent of the Southern Maiatha Country passed m regular 
appeal, (7) the decision of a Distnct Court on appeal from an order of a Taluldari 
Settlement officer under sect 16, 21 of Guzrat Talukdar’s Act (Bombay Act VI 
of 1888), (8) Cliota Xagpur Tenancy Act (VI of 1908, B 0), sects 87 and 264, 
sub sect (1), cl (2), (9) see cases cited As to special appeals against decrees 
on awards, see second schedule. 

" Shall lie.”— As to who may appeal, see notes to sect 96, ante An 
appellant who was the respondent in the lower Court and did not appear in 
that Court is not debarred by reason of his non appearance in that Court from 
preferring an appeal to the High Court (10) In second appeals, the appellant 
has a right to question every order of the subordinate Courts leading up to the 
decree objected to, if it was made without the sanction of law (11) Xo second 
appeal, it was held, lay from the last order passed on an application for review 
of a former older (12) The question whether an appellant in second appeal 
can raise an objection to the legality of a remand order when he hod not preferred 
any appeal against it, (13) is now dealt intli by the second clause of sect 105, 
post Before the passing of Act VII of 1005 a second appeal from the appellate 
decision of the Distnct Judge of Sambalpur lay to the Court of the Judicial 
Commissioners of the Central Provinces, but now such an appeal lies to the 


(1) K&maraju v Secretary of State, II M. 
JOJ, J12 (F B ) (188S) 

(2) Subba Rao i> palamandi, 17 V 167 
(1893), Rama Rcddi i Bapi Rcddi, 19 JL 
199(189o), Monmolmu t Rhotter, 1 C 127 
(i87o), a c,2lW R 302, In the matter 
of pctjtionofJsaauki NUtya, 6 0 16 (1880), 
und see Atta Sundan v Srinatb, 20 C 611 
(1893), aatoordtra for eccurity og^uust person 
ubtauuag a certificate. 

(3) Ram Bisbcn i Rajaram, 33 C 832, 
837 (1900) , Ramcawar » BlmbaflcshMiir, 33 
C 837 (1900) , a c , 4 C L J 138 

(4) Sadar Naih e ‘^cra: ^ailr, 33 C 632 
(1901) 

(6) tin Bai i Vrno Poarns, 6 S33 

{ll»83), a c,12C L.R 409 
*(ij) ivumaruju i becreUr^ ofbtaU, 11 3L 


309. 312, 314 (1688) 

(7) Nilowa V Falorappa, 6 Rom. H C R 
76 (1869) A dcciaion of a District Court 
under tho Land AcQuaution Act is not a 
decree It is an aw-ird and not appealablo 
Rathubai v 2Xaaordaa, 30 B 3e0 (1011), 
14 Bool L R 326 

(8) Jamaang i Goyabhai, 16 B 408, 412 

(9) Raghubur t fan Pratap, 39 C 211 
(1911), IOC W N 294 

(10) KaL V Dliunanjo^, 3 C 228 (1877), 
Aiudiua Prasad i lialmulcaail, 8 U 36i 
( 1886 } 

(11) RungUU t iakUuii, 2 C 111 

(12) 2IoUiioouiutty Pcbia i Dbuiii ut 
Singh. 13 W. R 107. 108 (IS.O) 

(13) Mohish V Jamiruddm, 28 C 321,328 

(IJOO) face tabes cited in sect luj, 
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Calcutta Hi^U Court (1) A 6pcii\l appcil on tlic grouruls },J\cn in fcct. ICA) 
licstotlic High Court fromthcdcciMonol IIicCimI Judge it N mchur {-*) \\hcn 
the loivcr Appclhlc Court pi'-'cs pcpintc decrees in ippcils rchtiiig to the 
tame matter between the tame piitio', a^iinst the tune person, separate 
second appeals mu^t be tiled, though the dcci‘ion in one second appeal tnll 
govern the rc‘>t (3) 

Scope of second appeal. — The grounds upon which a second appeal 
lies and the ca'-ea m which it is open to the llipli Court to interfere with the 
judgment ol the lower .\ppcllate Court, arc tho^e set out in sect 100, and 
sect. 101 expressly enacts that no second .appeal shall he except on the 
grounds mentioned in the former sexrtion The Privy Council have, m more 
than one ease, pointed out the ncccs‘>it> of adhering strict!) to the provisions 
of those sections (1) And no Court m India or elsewhere has power to add 
to or cnlirgc those grounds (31 Xo second appeal lies against a finding of 
fact. If the High Court goes through a case as a regular appeal it exceeds 
the statutory limits of its lunsdiction. It has no power to entertam a ease 
except as an appeal from an appellate decree on tlic grounds stated m sect 
100, which deprive^ them of the right to tcvtcwr Endings of fact unless these 
are vitiated with one or other of the errors or defects stated m this section (6) 
The limitation to the power of Courts in a second appeal ought to be attended 
to and stiictl) followed, and the appellant ought not to be allowed to question 
the fmding of the Erst .VppeUate Court upon a matter of fact (7) It cannot 
detract from the weight of concuiient Endings of fact, that diiTcicnt Courts, 
m arrivmg at the same result upon the same evidence, have not been influenced 
by preci«cl) the same considerations A diEerencc of opmion to that 
extent IS onl) calculated to suggest that the evideuec, wliatevcr view be 
taken of It, must necessarily lead to one and the same inference (8) The 
consent of parties will not give the High Court a jurisdiction which it does 
not otherwise possess , (9) so the High Court, even with the consent of the 
parties, cannot pronounce a decree on tlic facts m a special appeal (10) On 

(1) Dalbiiadra v BliaHazu, 11 (18901, « c, 18 C 23, 30, sco aLoXowbut c 

OWN 950, 958 {1907), Baloram v thultcr Dharcc. 19 W R 222,223 (1873) 
Mangta Das, 11 C W N 959, 962 (1907) (0) Luklu Naraui v Maliarajali Jadunatb, 

(2) Ram Ciiandra Anamlrao r Fandu, 21 I A 39, 45 , s c , 21 C 504 (1893) 

38 B 310 (1913) (7) Fertap t Mohendra, ll> I A 2J9 

(3) CliatUu i Kuiiliamed, 11 21, 2S0, 282 (lSb9), a c, 17 U 291, Balkrialitia v 

(1887) Go%mcl, 20 B 017, 022 (1902) , Luchmaii t 

(4) AnaDoa Manjan t IVipura Suedan, Fima, 16 C 75J, 755 (18S9) , Fandurang t 

14 C 740 (1887), s c , 14 I .t, 101, 110. <Vnaut, 5 Bom L R 056, 969 (1903), 
Fertap V 2Iohcndra, 17 C 291 (1889), sc, Sev\a)t t ija^a t ClunnaXa>aua, 10 M. I A 
10 I .L 233, Duiga v Jawabir, IS C 23 151, 164 (1861), Frcsidcat Taluk Board 

(1890) , s c , 17 I A. 122 , Ram Ratao v Sovagunga v 2iara>anam, 16 2L 317 (1892) 
Nandu, 19 C 249 (1891) , a c , 19 I A 1 , (8) Nilmoai v Kirti Cliundcr, 20 L A 

Kames,liwar Pershad v Amanutulla, 26 C 95,97,03(1893), a c,20C 847 

53, 70 (1898), a c, 2 C W N 619, 602. (9) Kadambuieei' Doorga Churn, ilarsliall 

And tlio same was held as regards the Act 4 (1862) , Minak&hi v. Subiamanja, 11 it, 
of 1853 (XVI ) Sevraji Vijaja t Chuina 26, 35 (1887) , a c , 14 L A. ICO " 
Xanana, 10 'L I t 151 (1864) (10) Kadambmeo i Doorga Churn, suitra 

(5) Durga v Jawahir, 17 I A 122, 127 
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second ajjpeal the Court iia\e no power to deal ■vuth the sufhciency of 
evidence, they have only a right to entertain questions of la^\ Their 
duty being thus confined, it seems that when evidence has been iiTonglj admitted 
by tlie Court below the High Courts have, generallj speaking, no right 
to decide whether the remaining evidence in the case other than that 
winch lias been improperlj admitted is sufficient to warrant the findmg of 
the Court below This question of sufficiencv of evidence cannot be decided 
without c\aniinmg m detail that other evidence and determimng as a 
question of fact, whether it is sufficient of itself to warrant the lower Courts 
finding (1) 

In a special appeal, the general affirmation of a judgment below can onl} 
be on the points raised by the special appellant By rejecting a special appeal 
it docs not follow that the High Court necessaril} affirms all the other findmgs 
of fact or of law winch the lower Appellate Court may incidcntaU> 
come to (2) 

If the judgment and decree of the lower Appellate Couit contain findings 
which, though immaterial to the decision of the case and unnece®''aiy for the 
Judge to decide, j ct, as they form part of the judgment and decree might gne 
nso to tho application of the doctrine of tc$ judicata, the High Court on second 
ippcal, may order that such findmgs shall be expunged from the record (3) There 
IS no general lulc that m e^e^y case when evidence is taken on a question of 
fact tho parties arc entitled to the decision of two Courts Therefore when 
additional evidence Js taken by the lower Appellate Court, the High Court 
cannot go into the facts as lu the case of a first appeal (4) 

i.ho Code provides for the manner m which the judgments of Courts are 
lu bo itviscd and corrected and there is no other lawful mode bj which decrees 
of Courts can bo reviewed Thus where a Court of Appeal directed a remand 
for i particular purpose, namel) , to try the plea of pa>Tncut, the Court of remand, 
It w lb held, should try that pica only and had no authority to trj any othei 
pit i , if the Court proceeded to hear and determine tho whole case o^ cr floam, 
llio decree jiasscd by it should be revised except as to tho plea referred to on 
rtmund (D) A remand order conclusively determines the points of law involved 
111 it, iiid these cvimot be questioned on second appeal (6) Tho High Court in 
sptciil apptil may reverse the finding of the lower Appellate Court instead of 
rtiii Hiding tho cast when it is foimd that tho lower Appellate Court had not 
m uiy w vy disafiirmcd the findings of tlio lower Court (7) If the facts found 
by tho loutr AiipclUto Court arc suflicicnt to enable the High Court to apply 


(1) \\omQi\i Ch ClittUcijco i Chundcr 
7 C -JJ -90 

(2) ShaiLU tinned i Must iJandcc lo 

n lt.9I,W(18“n , - ,, 

(3) Nanda Lai « Uonomali 11 C 

^ (l)*Ce.pali 1 Bal 

kishui I Jasoda 7 \ 

lirslia I r Naad Lai -! ) 

( ) ''jed Mollaa 


Jlarali (i03 (IS33] ta to remand by mistake, 
ECO ^laliomcd llusbtm t Ivalto Cburn, IJ 
\\ R 31 J (lb 0) 

(0) I 1 -rbbai i Ramodbar, 0 Loin 
IL C 1 < r IJO 14S (ISUS) \s to 

dccu i of laii oil all a| {kaI from 

an or ^ bco Gouri ''liankar i 

Ka tu \ in (ISj J) 

(7) i • 11a M 0 a tv ^ 

i&r 1 
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any principle of law to the appeal before them, then they may dispose of the case 
without any remand , (1) but it was former!} held that if the lower Appellate 
Court omitted to record any findmg upon a material part of the case, the second 
Appellate Court were not at libcrt} to draw any inference of fact from the evidence 
in the case, and should remand the case for retrial (2) But see the new sect 103, 
fost (3) 

TJie above observations as to the limitation on the power to deal with 
facts must now be read subject to the new provisions contained in sect 
103, jiost. 

In adjudicating on issues of fact the first process is to determine as to their 
existence or non existence In order to detennme such an issue, mferences are 
necessarily drawn from other facts as to tho existence or non existence of facts 
m issue Such inferences and tho conclusions to which they lead are inferences 
and findings of fact 

An erroneous finding of fact is not an error or defect in procedure, 
though, as hereinafter pointed out, the Court may m adjudicating on facts 
vitiate its conclusions by errors of law and procedure A simple findmg of 
fact, however erroneous or unsatisfactory it ma} be, is not the subject of second 
appeal There is no jurisdiction to entertain such an appeal on the 
ground of an erroneous finding of fact however gross or inexcusable the 
error may «i,em to be ^Vhore there is no error or defect m tho procedure, 
the finding of the first Appellate Court upon a question of fact is final, if tint 
Court had before it evidence proper for its consideration in support of tho 
finfimg (4) 

Thero arc however, decisions which held that if the judgment is not based 
upon tho whole evidence upon the records, and the Judge does not take into 
consideration all the facts and circumstaDces of tho case then, tlicrc is an error 
m procedure , (5) os also where the Judge had erroneously assumed a fact to 
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(1) Utrarkailas v Adam \U 3 Dora. 
IL C. K A J 105(1800) RampatSmglit 
Baibhaddur, 0 G W X 6iQ (P C ) (I'KlZ) 

(2) DuaTkadasv Adam Mi evpra 

(3) \nd Margankar v MadiLv 5 Bom. 
ir C K \ C J 191 (ISOS) 

(4) Durga t Jawahir, 1“ I k 122 127 

(1890) , a c , 13 G 23, 30 Shiraba6a\a v 
Sangan^ 29 B 1 , 12 (P G) (1904), s. c, 
ij G W N S“5 Uuuiiiicczccddofn r 
JfljDiala 17 M It. 303 (1871), Radlia r 
Balkowar, 17 C 720 F R (1890) Luchraan 
• l^ina, 10 G 753 (1 Sj> 9) So\>a}i 1 tja>a t 
OiranaNajana 10 iL 1 \ 151 101(1^^) 
Fazal Karim « Moula Hak&li la C 443 
(1891) , a. c. 18 L V. 1*7 W lac r liccra IaI 
](>}\ R,la0(la71) Sam r Punchattuo 27 
M R 703 (la7i) [oi iiMaon to draw 1 ftuvd 
infritn'* fix m coodurl 1 1 tho |iAr1\ ) Ram 
UaUni Nantu, inC 2n(l'*l> « . IJ 


1 A I , CbamrooSmgh i TotaRoy,19W R 
430 (1873) , KamosU^ar i Amaoatulla, »0 
G 53 (1698) B.C 20 W V 019, Shinnbai 
V Kharwlji 22 R 430 (1690) VIccr Ma 
homed* Forbes 2 I 1.1,0(18-4) luckhi 
Karara* Jadu Nath 21 C 504(1593) s c, 
21 I A 39 Aaanda t Parbati 4 C K J 
193 (1900) and aoo casea cited m throe 
prcccdmjj notes. In Bai Krishna • Gorin t, 
26 Bora. 017 C22 (IJOJ) it seems to U 
auggoatexi that the Court might mtcrfife 
Then tho laferenco was w holl> unrcaaonatl 

(5) Shuodabua 3Iohunt 1 bburut Chuudir 
23 W U lifl(!8-5) Dhuput Uai t Kali 
Rai u 1 U \ 3o- 3o9 (lAil) \bdul 
Kohomanr Dibec 24 W R,.j3(lS7 ), 
Iluro lYosail Ro> i U< matara Bihoe, 7 C 
2t>3 *b'(lxx|) (lulutkNathr Kirtifhun 
Ir 10 C 015 U>7 (16»9}, Dcna Nath 
lUunerj^ r Han Dam 11 C. tyt (Jav,) , 

‘2 I) 
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exist which docs not exist — as where a Judge came to a conclusion on the assump 
tion that a document had not been filed whereas it was on the record, (1) or believes 
there is no evidence of a fact when there is, (2) or proceeds upon a misconception 
of the facts proved , (3) or bases his judgment on evidence which is not on the 
record (4:) 

The last four cases of misconception offer no difficulty This cannot, 
however, bo said as to the first case There is no doubt as to the prmciple, 
that m judging on the facts the Court must consider all of them, otherwise 
there is not a proper procedure m investigation The difficulty, however, is 
in establishing its violation by sbowmg m any particular case that a fact has 
not been considered even where it may not have been exprcasly mentioned 
in the Judgment If the fact was present to the Judge’s mind, but he has 
either not given it weight, or the degree of weight which it is alleged he should 
have done, it is sometimes loosely said that the fact has not been con- 
sidered But this case is to bo distmguishcd from those above mentioned, 
and IS really tantamount to an appeal as to fact Tho line distmgmshing the 
two classes of cases is not infrequently a narrow one and has perhaps m some 
cases been overpassed 

In, however, the actual determination of fact tlierc may be error of law 
The High Court may consider whether the procedure adopted by the lower 
Appellate Court m dealing with the facts is proper or not (6) Thus its 
conclusion may bo come to in the absence of all evidence, (6) or bo based on 


Ivooldip Narain v Rumtiioa Singh, 22 W R 
278 (1874), Ram Das Saha v Mon Mohuu 
Dass,7B L R App 4(1871), NowabKJian 

V Rughoo Nath Daa, 20 W R 474 (1873) , 
MobuntDeov Moonshco Mahomed, 24 W R 
300 (1875) [disregarding exclusively ono 
side of the case] , Ixisto Churn v Dvrarka 
Nath.lO W R 32(1868) , Mt RoopNarainco 

V Rissal 24 W R 119 (1875) , Mouzuniubsa 

V Moorarco Dbur, 22 W R 314,310(1874), 
Appa Kalga i Mallu Mowna, 10 B 477 


to It] , Shiboo Soondurce v Chunder Kant 
Ghoso, 21 W R 217 (1874) InKooUcept 
Rumraon.22W R 278(1874), Ram Das t 
Monmohiiu, 7 B L R App 4 (1871), a 
remand was ordered, as also in Sbagur i 
Mobamaja, 25 W II 25 (1875), where the 
mnuiry was held to be inadequate In Nsra 
yana t Mum 10 U 363. 365 (1880). tho 
Judge ovcrlookc 1 a postbcnpt m a document, 
and ho was asked to take this fact into con 
sideration and to submit a rcMscd findinj 

(1) Mohunt Ilur Cobind i Jo^a Roy, 24 
W It 110(1675), Moizzunniasa t Moorareo 


Dhur, 22 W R 314, 31G (1874) 

(2) Hecra Lai v Kaleo Das, 23 W R 65, 
66 (1874) 

(3) Kali Prasad Teuari t Fralilad Sein, 2 
B L R , P C 120, 127 (1809) , Goluck v 
Anant, 25 W R 38 (1875) [where issue was 
taken for granted] , Kooldccp v Rumnion, 
23\V R 278(1874), RauiDasv Monmohim, 
7 B L R App 4 (1871) , Nowab Khan t 
Rughoo Nath, 20 W R 474 (1873), in vrhich 
last four cases thcro was a remand 

(4) Mom Lai v Uma Ctiarin, 19 C L J 
511 (1914) 

(5) Protap Korainv RagUurani, GC W N 
185, 189, 190 (1901) 

(C) That IS, where, to uso an English ox 
prcssion, thcro is no Lvidenco to go to tho 
jury,** because that docs not raise a question 
of fact such as arises on tho i suo itself, but a 
question of law for tho consideration of the 
Judge Anaugamanjan t Prij urasundori, 14 
I A. 101, 109, 110 (1887), u c, 14 C 740 
747, bliivabosava V Sangapja, .9B 1,12, 

B c, 8 C W K 37u (1901), Ilcmants 
Kuinarit Urojcmlra 171 V 07,69, s c,17 
G. 875, 682 (I6 j 0) [it is an error or defect in 
iroceJuri.], Bcharco Lai i breo Ram Roy, 
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what 13 not Icgil c\idcncc,(i) or on facts to the exclusion of otlicr facts rcjcctcil 
but admissible, (U) or on personal knowledge of the Judge, (3) or if there bo 
aduiissiUo cMdcncc tlio Court ni*!} err in law m its mode of dealing 
with It In such case if the dealing iti\oKcs the inisapphcation of principles 
of law such erroneous mode vitiates the conclusion of fact which follows it (4) 
So the Court may decide the fads upon a wrong view as to the onus of proof, (5) 
and deal unpropcrly with the presumptions which the law raises, (G) or may 
dispose of a suit on a ease not raised by the parties, {7) or upon irrelevant 
matters or issues, (8) or omit to consider evidence on the ground that 
the fact to be proved ought to bo proved by evidence of another kind 


row 11.259,261 (1873) [assumption, without 
OMdcnco, of identity of lands] , liibco Amec 
run w ShaiLh Clicrag, 24 \V U 343, 344 
(1375) [mam fact on which credence given 
to tha defendant had no existence] . foil 
m Bhuiicadxa i Pcarj, 17 C \V N 37 
(1912), Damoo i Daya Coomarco, 25 W U 
101 (1S7C) [dccreo based on plan neither 
admitted nor pro^cd] Uimniut All i 
NyamutooUah 23 W R 2o0 (1875) [ossump 
tion without OTidcnco] , Peary t Joli 
Kumar, II aw N 83(1900), BidlmAIuklu 
V KefyutuUah, 12 C 03, 9 j (ISS^,) , Kirtec 
hash V Ramdhuo, B L R , F B C5S, CCl 
(1867) [acceptance of rent receipts without 
proof], Anund Cbuadcr v Ramessur, 25 
W R CO (1870) [pronouncing against un 
rebutted case] , Surbessur i Arizollab, 8 
BLR App 78(1872), Poornoy CUunder, 
24 W R 171, 172 (1815), Aiah^analh v 
Dhonduppa, 17 B 475, 482 (1892). Kali 
Prasad Tcwari t Frahlad Sem, 2 B L R 
120, 127 (P C ), (1869) [eubstilution of 
speculation for proof foil ui Mahomed 
Aizaddi t ShaDi Sfullab, 8 B L R 26 
(1871)] 

(1) Guru Daa Day v Sambhu Ivath 
Chuckerbutty, 3 B L. R A C J 258(1869) . 
Chunder t Showdaminco, 9 W B 617 
(1863), Shookram t Ram Lai, 9 AV R 248 
(1865) [admissibihty of secondary oTidcncc] . 
Suinomoyeo v Lutebmeeput 9 W R 338, 
342 (1807) , VIohun t Kidgc, Afarihall, 381 
(1863) , Palakdhari Rai i Slanncrs 23 C 
179, ISO (189 j) , Hunsa Koocr t Shoo 
Gobmd Rawat, 24 V\ K 431 (1875), Rohcc 
Ball V Dmdoyal Lall, 21 W R 257 (1874) . 
Desai Ranchod Das y Raiial Nathulibhai,2I 
B 110 , 115 (189jJ , Kisto Churn f Dwarka 


iiatb,10W U 32(1863), Mt RoopXaraiuco 
V Ri«al,24W U 119(1875), Boidonathi 
Russick, 9 W R 274 (ISOS), Puran t 
Crish, 9 W R 450 (1863) [m theso last two 
caeca a remand was ordered] , Kowab Ivhan 
t Rugboo ^ath, 20 W R 474 (1873) [tho 
High Court sent for documents which were 
not m ovi Icnco before tho first Court] 

(2) Shaikh Cbaroo t Zobcida Khatoon, 25 
W R 54(1875), Mathoorav Ram Ruchya, 
11 W R 482, 484 (1869) , Mohun Chandra 
Boy t Kahlnra Dobya, 11 C W N 1028 
(1907), if owing to rejection it becomes 
Dcecasary tu reconsider the whole case a 
remand may be ordered ShaiUi Charoo v, 
Mt Zobcida, 25 W R 54 (1875) 

(3) Sooraj Kant Acharji t Khoodee Karatn, 
22 W R 9 (1874), Lakshmajav Sri Raja 
Aaradaraja,36Mad 163(1913), 17C W N 
cclu (but a Judgo may use his general 
knowledge) 

(4) See per phear, J , m jMohur Matoon v 
Umatum, 18 W R 499, 500 (1872) 

(5) Mahadciappa v Basagouda, 7 Bom 
t R 258, 260 (190o) 

(6) Surnomoyco w Lutebmeeput. 9 W R 
338 3 42(1867), Kilatatcluv Venkatachala, 
1 M H C R 131, 134 (1862) 

(7) Sbiiabasava t Sangappa, 29 B 1 
(1904), Gopal V Tmeoureo, 19 AV R 348 
(1873) VkjooBibeov Koonjo, 19AV R 2S7, 
288 (1873) , Mcher Banoo v Kiramut, 22 
AA R 402 (1874) [findings inconsistent with 
l>leadings of j artics] 

(8) Ram Suondur t ICalce Pershad, 19 
AV R 267(1873), Palamjandir Muthusami, 
3 iL IL C R 441 (1865), cf Aishnu t 
Conesh, 21 B 325 (1895), Palakdhari i 
Manners, 23 C 179, 185, 180 (1895) 
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than that produced, (1) or imsdircct itself as to the inture of proof required 
by law, as for instance in regard to the elements of a custom whicli has the 
force of law, (2) or misapprehend the real issue to be determined (5) and the 
legal position of the parties (4) 

Further, if it bo assumed that no enoi of law has been committed in the 
mode of dealing with the facts, that is m determining their existence or non 
existence , from the facts so found inferences may be drawn as to the existence 
of certain matters which arc the subject of legal defimtion In such a case 
there 13 a legal inference from tho facts found Though the finding of fact 
cannot be questioned, an appeal CJourt may accept the finding of fact and ques 
tion the accuracy of the legal inferences therefrom, for this is a matter of law 
and not of fact Tho soundness of conclusions invoKing matter of law may 
be questioned (5) In. such a case it is not any fact winch is in question, but 
the soundness of the conclusions of law drawn, from those facts Thus upon 
the question wliethcr there is a binding agreement a Court may find certain 
facts and go on to hold upon those facts that they constitute in law an accept- 
ance of the agreement The findmg as to the facts which are the basis of the 
inference cannot be questioned though the inference, being a legal inference on 
the facts found, may be (6) If the legal conclusion deni ed from the facts found 
IS not consistent with settled principles of law, there is an error of law (7) So 
acquiescence is not a question of fact but of legal inference from the facts found ,(8) 
and so is estoppel, (9) and the question of the proper custody of documents, (10) 
though whethei it is credible whether documents were in a paiticuJar custodj 
01 whether tho facts rebut tho presumption of authcnticitj are questions of 
f ict (11) Construction of a document iniohes both the meaiung of the words 
ind their legal cflect, oc the effect which is to be given to them The first is a 


(1) Huro Prosad Boy I Womatara Dcbco, 
7 C 2<»3, 267 (1881) , sto Rani Dhim v Bam 
Narain, 11 W K 311 (1869), where tho Mut 
was dismissed on the solo ground that tho 
^.lamtl^I did not i)ro\ o hi<« purchase by calling 
Ills \cnilor , but sec as to this judgment of 
Markby, J 

(2) Baiu Prosad Das i Rajo Kocr, 1 
C L II ‘4, 95 (1879) Dcsai Ranched Das 
( Ita'val Xathulibhal, 21 B 110,115(1895) 

(3) Chunder Moneo j Mailhoo, 23 W It 
K.r. (1S75) 

(1) Doorga Churn » ‘jhamanund, 12 
W B 376(187Q) 

Ratngopal 1 '’liaiiia Ivhaton, 20C 91, 
*)0 (1892), fl e, 10 I \ 223, 231 , so in 
Rainpalbuighi Ralhlmd lar, 0 C W N 319. 

<,l, S.'i'l (1902). It was hcl 1 thatthe Apixllalo 

Court ilid not reicrso any finding of fad but 
merely npilu<l the j roper law to lha facts 
found Nilmoiii r Kiiii Chunder, 20 I A 
*'» *>" 93 s e r SV7 (1891) [misaj ill 


eatioa ol legal prmciple% to facta found) 
Krishna Kishoro v Jfir lUahomed, 3 C W K 
275, 2C0 (1897) , Sivvaji Vijaya i Chima 
Nayana, 10 M I A 157, IGI Chockihngam 
I Vajamli, 19 M 485,491 (1890), Budr 
Prasad » Bag ^ath 15 A 307(1891), Raja 
Rim * Gaiicsh Han, 21 B 91, 91, 00 (1895) 

(0) A finding as to tho oMstcnco of an 
implied contract liaa been hel I to bo ono of 
facta ScTiparapu i MaUiVarjuna, 17 M 12 
(1893) 

(7) Eshan t Shmia Churn 11 If I A 7, 
23 (1SG6) 

(S) r-*ala Beni Ram t Kundan J,al, 21 A 
40G 504 , s « , 20 I A G8, f 5 , AinndA » 
I»arliat«,4L I J 193 (1900) 

(9) Xarsing Das t Rahiinanbhai 0 Bont 
f P 140, 111 (1001) 

(10) Mi.irfui\in r Round 27 11 r)2, -Itii 
(Pt«2), Dnrgi I Tauahir ISC 21(IS0I) 

(ID 1> 
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qucbtiOQ of fact ami tho sccoml uf law (1) Mu>coii 2 struttiou of a ducmutnl \%liich 
18 tlio foundation of a biut is ground for appeal (2) Tho question whether posace- 
aion 18 ad\ erse or not is often one uf simple fact, but it ma) also bo a conclusion 
of law or a mixed question (3) 

So again on the question of good faith a fmding that certain Ncudors in* 
tended by a transfer to defeat their creditors and that their transferee was aware 
of an impending execution against them arc as findings of facts conclusiat 
But the conclusion drawn tliercfrom that the jmrehaso was not in good faith 
IS an inference of law whicli is capable of correction in appeal (4) feo though 
a Court of second appeal must accept the facts as found, the conclusion to be 
drawn whether, assuming such facts to bo true, a sale did or did not bind persons 
IS a matter with which it is free to deal (5) A notice to qmt must be reason- 
able, and this is a question of fact, but it is a question of law whether there is 
evidence on which the Court can properly arrive at the conclusion of fact (o) 
So a conclusion from the fact of one person carrying on business and appearing 
to be the only partner that there could be no other partner was held erroneous 
as amounting to an assertion that m no case could there bo a dormant partner (7) 
Where an Appellate Court bad found that a grant of pasture-laud held under the 
special law relating to laud tenure in Kumaun was inconsistent with tho gcnoial 
wishes and well being of the village commumty it was held that this was a 
finding of fact and not to be disturbed b) second appeal (8) 

Lastly, tho finding ma) not be conclusive because of the abscuec of icasons 
for it which arc reqmrcd to constitute a legal judgment (0) But the Court has 


(1) Per Lmdle^, L.J, ui Clutcoay v 
Brazilian Submarine Tclcgrapli Co , 1 Q B 
T'J, 83 (1891) , and bcc l-aU Fateh Cband i 
BamKishcn,J9l A 247(1012). 34 A. 570, 
10 C W N 103J (P C } , 14 Bom L 11 
1090, construction of documents is a question 
of law which may bo considered in second 
appeal, and Batliamdco t lUm Xarain, 19 
C L. J 182 (1914), construction of sale 
certificate 

(2) NonbutSinghi ChutterDharec Singh, 
19 W R 223 (1873) , and sco Gaupat Mar 
wan t> Balmakund Bcliara IS C L J 
548 (1913), Rudr Prasad t Baij Nalb, 
15 A, 367, 371 (1893) , Nilmom i Kirti 
Chundor 20 I A. 95. 97, 9S , s c , 20 C 517 
(1893) .Ramgopal V Shania Khatou 20C 03 
(1802), Cliockaliugam t ^lajaudi, 19 M. 
485, 403 (ISOG) , 3Iookhya Hurruckraj t 
Ram Lai Gomastba, 14 W R 435 (1870) 
[where tko effect of a bale certificate was 
wrongly limited] Doorga Churn v Shama 
nund, 12 W R 370 (1809), Mt Ohedoon 
nu>!»a Bibcc i Bepm Bchary Dutt, I C W N , 
1. e. xviL (1S9C) , it was held that tho ques 
tion what proj^icrtics posbcd under a 
itrtiticalo was not a question of law, andm 


Barbamdeo v Ram Narain, 19 C L J 182 
(1914), it was held that this was a mixed 
question of fact and law 

(3) Luebmeswar Singh t bhcikU 3Iauo 
war, 19 I A 48. 50, s c, 19 C 253, 26J 
(1891). SCO Ra]a Ram v Ganesh Han, 21 
B 91,04,96(1895) 

(4) Ishan v Bishu. 24 C 825, 829 , s c , 1 
C W N 6C5, C6D (1807) , sco also Luchinos 
warn Manowar,19C 253(1891), Ramgopal 
t Shama Baton, 20 C 93(1892) 

(5) Mafuzzul Hossam < Band Sheikli, 4 
C J 485 469, B c II C VV N 71 (1906) 

(6) Bidhumukhi v BefyutuUah, 12 C 93, 

95 (1885) * 

(7) Shoobul Chuuder v Boyla&h Cbundcr, 
14 W R 23 (1870) 

(8) Gila Ram t Kirpa Ram, 36 A. 257 
(1914) 

(9) Punneshwar t Brijo Lai, 17 C 257 
(1880), I\amat V Kamat, 8 B 368 (1884), 
Ningappat Shiiap^ia, 19 B 323,326(1804), 
Ihirshotaini Durgoji, 14 B 452,454(1890), 
Pandurangi \nant, 5 Bom. L. R 956(1903), 
Raghimath v Ritu, 0 B 452, 154 (1883) , 
Sheikh Gobuidhun t Sheikh Sadhoo, 1 ^y R 
244 (1864) 
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refused to mterfero simply because the Judge did not icmark upon every portion 
of tbc evidence that he excluded from liis consideration, (1) as also where the 
judgment was sufficiently intelligible to enable the High Court to deal with the 
case (2) 

Wliere a Judge states as a fact that au admission was made bcfoie him by 
one of the parties to the suit, the High Court cannot m special appeal inquire 
whether the Judge was right or wrong in making that statement If he is wrong, 
the aggrieved party’s remedy is by a review of judgment in the Court below 
and not by special appeal to tho High Court If the Judge erred m supposing 
the alleged admission to have been made, tbc party’s proper course is at once 
to bring the error to the notice of the Judge and to apply for a review of bis 
judgment If he does not do so, the High Court cannot, it was said, assist him 
in special appeal (3) 

“ Prom every decree " — As to the meaning of the term “ decree,” see 
notes to sects 2, 96 and 97, atUe (4) An order rejecting or dismissing an appeal 
as out of time is a decioe, and a second appeal lies (5) 

Appeal as to costs — See notes to sects 35 and 96, oufe 

“ Contrary to law ” — The words of tho last Code were “ some specified ” 
law which teim was held to mean specified m the memorandum of appeal 
and was not limited to specified statute law The present section omits the 
woid “ specified ” as being redundant And now, as heretofore, law is not to 
be limited in its meaning to statute law (6) This clause generally apphes 
where the Court wrongly apphes the law to facts correctly (that is without 
error or defect in tho procedure) found (7), or fails to apply or refuses (8) to 
apply the law to tho case, though of com sc there may bo cases falling 
within moio than one or all of the clauses A pure point of law which does 
not depend upon evidence may be dealt with by tho Couit of Appeal, 
though no issue was raised as regards it (9) Objection as to the necessity 


(1) Devajiv Godadbliai, 2 11 H C K 28, 
32 (1804) 

(2) Sliah Jugbun v Shaikh Muksood Ali, 
G W R 97 (1800) Seo Dovendra Nath v 
Annadi Hadi, 19 0 L J 545 (1914), judg 
merit set aside oa second appeal bccauso 
ambiguous 

(3) Bykuntnath t I’roaunuomoycc, 5 
W R 190(1800) 

(4) Aa to facet 372 of tlio Code ol 18,r9, see 
Mahoram ludrajit v Chokoim, BLR 
I; B 1 ()8CJ) 

(5) Saminatha t t enkata buhUa, 27 21 

(IJOJ), a c, 13 Mad. L J 300 and casts 
thcro cited, an 1 1 hoolhano t Bifahcfabuar, J 
\},ra JUl (Isos) , hut BIO U uhounatiri Raj 
niohuii 7 \\ U .Jti (l8U7) inwitui lim 
txr, (•oi’iiiutU I GoiK.iii.ilV 0 W U 


kliac 100(1660} Mas not referred to 

(0) Ram Gppal v Shama Raton, 20 C 93, 
99,100, 8 0,19 1 A 228, Durga Chowd 
liurani v Jawabtr Smg, 18 C 23 , s c , 17 
I A 122, 124(1891), Achba Allan v Boorgn 
Churn Law, 25 C 140, 151 (1897) 

(7) Sco Ilan Alohim Ahssor v Sarindra, 11 
C AV N 794,800(1907), Ram Bahadur Pal 
t Ram bhankar, 27 A 088(1905), Ajodhya 
2«ath Chondhury i Rcsbab Chandra, 11 
C AV N 1127(1907), Han Jlohun Mifascr v 
burendra Narajan Singh, 0 C L J 19 
(1J07), 8 0 , 11 C AV \ 791 
(SJ Ram Bahadur t Ram Shankar, 27 V 
b88, G91 (iJOu) 

(9) Bhim Singh t barwau bingli IOC 22. 
30(1885). but Bco Italia Jim ahif « Court of 
Wards. 27 AV R 211 (1872) 
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o£ notice to quit may bo taken in second appeal (1) Tberc is no appeal 
upon the question of the credibility of witnesses when the lower Court's 
viei\3 are based upon inferences from the facts proved or appearing, whether 
the reasons given bo right or ivrong (2) ^VbJIc the misconstruction of a 
document, the foundation of a suit, is a ground of appeal, there is none 
because some portion of the evidence may be m writing and the Judge makes 
a mistake as to the meaning of or effect to bo given to it, (3) nor is there properly 
such a thing as the construction of a deposition of a witness The word 
as 80 used means what the Court thinks is proved by it, and there is no 
appeal on this point (4) A misreading or misconception of the evidence is 
no ground for intciferenco in second appeal (6) The hona jidcs of the paifics 
13 a question of fact (6) A special appeal does not he because some portion of 
tho evidence may be in writing and the Judge makes a imstakc as to the mean- 
ing of it For instance, a writing flap|)osed to contain an admission 
may be put m as part of the evidence, but a mistake m its meaning is not 
a misconstruction of a document upon which a special appeal will he if 
it 13 connected with other evidence affecting its construction The misconstruc- 
tion of a document which is tho foundation of a suit, and which is in the 
nature of a contract or a document of title is o ground of a second appeal (7) 
fiat to discredit witnesses merely for general reasons not affecting tho 
particular credit of any individual deponent is to commit an error of law 
which can be subject of a special appeal (8) Thus where the evidcnco for the 
plaintiff was disbehc\cd because his witness was a relative of his, there was 
(it was held) an error of law based upon a total misconception of tho position 
of tho plaintiff’s Ics'ior and substantially affecting the decision of the case on 


(IJ Dodhu i Ma<lha\3rao, 18 U IIO, IIJ 
(1893), aud cases then cit«d, oco also 
Knshuaji t Antaji, 18 B 2o0, 239 (1893). 
Ganoo t Shii Sidhcsliw&r, 20 B 3C0, 3G2 
(1900) But 600 Uata XuBcr t Pbo) 
Gobmd, I a L. 11 421, 423 (1878). ubero 
tenant denied landlord s title 

(2) Dwarka Nath i Mnddon 0 W R 292 
(ISCC) , Mt I’utrabu o Shco I’crsbad. 24 
W It 01 (1875) [cf Jugseruatbt Mabomed 
Mokam, 17\\ II 101 (1872)], blicoDjalt 
UodgkiDSon, 24 \V R. 3l2 (1875) (Vmcens 
rc(>ort] It IS (or tbo lo^icr \pi>cllal« Court 
to determmo tbo amount of credit to Lo at 
tacUed to paiticular (roof Mutbra Boss ( 
Magb biDoU, 2 \ IL C R 207 2y{>(l!>"0), 
Munco Dull I Camibell, 11 R. 279, 2S) 
(lSt>^) , Bhoondb Babadoor i IViag bmgb, 
12 \\ R 314(lb72), Uuiuut latiuiai Bbujo 
Goi>a!, 13 W R 50,57 (Is'O) 

(3) Nuubut billyh t CbulUr Dbano 
‘'uigh, 19 U R. 223 (1S73). Lmbmaa « 
Kanbj a LaJ, 22 I \ 31,57, s. c., 22 C. 000 


(1894), Luklu Isarain t ilabarajah Jadu 
Kalb, 21 I V 39, 44, 40, b c, 21 C 004 
(1893), RudrPrasadv BaijKath.lSA 307, 
371 (lb93) , Buzlulv Satis, 13 C W K 752 
(IWI) 

(4) Htminut Ab,i Njamutoollab, 23 
W R 250 (1875) 

(6) Inaada % Parbati, 4 C L. J 193 
(1900), referring to Ilossan Kuli 0 Naksbedi, 
3313.200(1005} Goiindi \itbal..0B 753 
(1895). Issur t Satis, JO C. 207 , s c, 7 
C \\ X 120, 129(1902) 

(0) Bbuban t boudamun 5B L. R Ijp 
59 CO (1870) 

(7) Noubut i Chuttcr Dliam 19 W It 
222, 223 (lbi3) , but uo LalU Iiiint Lall r 
Mahomed ISM U 447 44J(l!>'2), Buzl d 
t Satis 15 C U N 752(1011) 

(b) bbco I’ursbua r Brun Pandi^, 24 
M R 251, 2o2 (ls7o) , also Jugguraath 
r Mabomed Jloki-cin, 17 M R lCl(lb72), 
dlaclcnaie r Jauabu-, .5 \l Ik 137, J3S 
(1876). 
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the meiits , (1) as also ^Yhe^e a witness was disbelieved not for anything he 
said nor for anything deposed to in the evidence of the other witnesses, but 
simply because he was a 'patnari (2) or by caste a weaver, (3) or believed because 
he was a cultivator (4) 

Discretion when used by a Couit must be judicial and not aibitraiy, and 
where a lower Appellate Court has exercised its discretion m a sound and reason 
able way, after a caieful consideration of tlie facts, and not arbitrarily, the 
second Appellate Court has no powei to interfere (5) But the discretion of 
a Couit IS liable to leview or appeal where it is not judicial but arbitrary and 
perverse, caused by caprice or prejudice, or where the discretion is exercised 
without any proper legal material to support it (6) It has been held that there 
may be the exercise of bo bad a discretion as to amount to an irregularity in 
law, and on this ground the High Court has looked into the grounds upon which 
the Lower Appellate Court has admitted an appeal after the lapse of the period 
allowed by the Limitation Act (7) But probably the conect rule m such a 
case or its converse is that the High Court will not interfere if the discretion 
IS judicially exeicised, even though the course ultimately adopted be not that 
which the High Court itself would have taken (8) 

The following have been considered matters of disciction — Befusal to 
summon plaintiff at instance of defendant , (0) passing fuithci orders m 
regard to plamtiS who disregards Court s summons to attend , (10) refusal to 
add parties , (11) disallowing additional evidence, (12) or interest, (13) directing 


(1) Huro Chunder i Oobind, 17 W K 
255, 25fl (1872) 

(2) ilackenzie t Jawahir 25 W R 137, 
138 (1876) 

(3) Jugguroath t Mahomed Mokeem, 17 
W 11 161 (1871) 

(4) Ib 

(0) Ram Ilahadur v Ram Shaukar, 27 A 
688,691 (1905), TulseotJ Gajraj,25A 71,72 
(1902) , BCD infra, Rancliodji v LoUu G B 
304, 307 (1882), Parvati i Ganpati 23 B 
513, 517 (1898) , Hamid All v Gsyadm, 26 
A 327(1904) 

(6) Raachodjit Lallu.OB 304,307(1808), 
Ram Bahadur v Ram Shaukar, supra , 
Jhils 0 t Gajraj, aujra 

(7) MoimBcwai burindra, 10 R 173 
(1803), 8 c,2B L. 11 (A, C), 184 note, 
ChuiiU<.r t Boshooii 8 0 251,203(1881) 

(3) IuUlo t Gajraj, 25 A 71 (1902), 
Haiuul V Gajadin, 26 \ 327 (1901), 
Uancbodji t Lallu, 6 B 301(1882) 

(9) lodro Lochun t Gnsh, 10 W R 134 
(18o3) 

(10) Naram 1)08 1 ^lahtob Chatid, lOW R 

i~t Kisto I GubinJ, W R 132 


(1864) 

(11) Gyarain Seal V Issur Chuuder, 2 \\ R 
158 (1865) , Poran v Sham ChanJ, 1 W R 
230 (1864) , Juggodumba v Horan Cbuuder, 
10 IV R 108, 110 {1868}, s c, 6 B L R 
526 , 6 C 0 Ivarman v Misri Lai, 2 A 904 
(1880) 

(12) Ram Plan V Rallu,2JA 121 (1900), 
see also Beckwith v Kishto Jeobun, ^larsh 
278 (1863), Golaui Mukdoom v Hofcozoo 
mesa 7 W R 484, 190 (1867), Mohesh t 
Soahcc G W R 196 (18CG) , Radhanath v 
KheUut, 17 W R 558 (1872) , Kulpo bingb 
V Thakoor Singh, 15 W R 429 (1871) , 
Rakhal v Protap, 12 W R 455 (186J), 
though a refusal to caerciso tho discretion 
>c9tcd would bo an error of ^ roccdurt Ram 
Plan t Kallu, si prci, whtro again tho Court, 
though not satisticd that ondcncu is ncccs 
iary, allow a it, tho High Court may mttrhrc, 
Uuliz \bdul I bn Kiascn, 11 C IJJ, 112 
14J (1881) , Durga t Jai 3varnm, 33 A 37J 

( 1911 ) 

(13) Poix Mil'S nth 1 KifctuSlyhnii 1 B HR 
Vpii lU5(l)i6J) 
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local iDNC^tigation , (1) arrauguig lor cxccutioo ol lomt-dtcrcc ; (2) refusal of 
petition to amend plaint, (3) mode of c\ccution;(i) dismissal of suit for specific 
performance for dcla} ;(5) icfusal to pass an order allowing an appeal b) n 
father to stand as an appeal by Ins son rvho had since come of age , (G) refusal 
to punish a recusant witness (7) 

Whcnappcals m analogous eases arc pending m u bu^>cnor Appellate Court, 
the Inferior Court of Appeal, if it decide the oppeal without waiting for the 
decision of the Superior Appellate Court m the onilogous cases, docs not exercise 
a wise discretion (8) 

“ Or to some usage." — Usage having the force of “ law ” means a 
local or family usage as distinguished from the general law (9) A finding 
upon the evidence on a question of custom is one of fact (10) Ihe right of 
user IS substantively a question of fact to be determined upon the evidence 
furnished by the litigants If the Lower Appellate Court has not made any 
error of law in drawing an inference from the evidence produced to support 
such a right, then the High Court in second appeal will not interfere (11) A 
local usage or custom being m lU nature such as might ncccssanly affect 
not onl^ parties to the particular htigation and their privies, hut whole 
bodies of people, stands on a footing similar to a matter of law derived from 
other sources than usage. So, though this section disallows a second appeal 
with reference to findings of fact. )ct the existence or non existence of a usage 
having the force of law is unaffected b} such disallowance Consequently it 
IS the duty of the Higli Court, when it has to pronounce upon that question, 
to examine evidence hearing upon it, not only as to the sufficiency thereof to 
cstabhah all the elements (antiqmt) , uniforimt} , etc ) rcqmred to constitute 
a valid usage having the force of law, hut also the credibility of the evidence 
relied on and the weight due to it (12) Whether or not a custom exists, is a 


(1) Graham t Lopez iW B 141 (1804), 
Bykuat V Fcoreo, 1 W E 190 (1804) , 
Poomoi Chunder Nath, 1 W B 249(1804). 
Bash Beharco v Saheb Boj, 12 W B 70 
(18C9) [but the Court will interfere if ^ciy 
strong grounds arc shoiim] 

(2) UcraBoyi Gungadhar, 24 W B 2t>0 
(1875) 

(3) Watson t) Digwar, lOW B 87(1808) 

(4) Bwarkanath t Unnoda, 8 W B 319 
1867) 

(5) ^lokund v Chotay Lall, 10 C 1061, 
1007 (1884) 

(C) Shama Charan Ghoso t larak Nath 
Mukhopadhya, 3 B L B 115 (1809) 

(7) I’rauKistov Kaleo Dasa 7 W E 400 

(1807) , 

(8) Gobind Bamauuja t Lakhnu, 11 
OWN 112, 116(1900) 

(9) Bam Gopal t ShamaKhatoii 20 C 93 
itp 99(1892) 


(10) Sjed Ab p Gopal Das. 13 W B 
420, 422 (1870) , compare Kakarla Abbay^a 
V Baja Venkata, 39 ^L 24, 28(1905) , Hosim 
Aliv Abdul Rahman, 28 A 003(1900) See 
Durga Charan V Baghunatb ISC L J 559 
(1913), oidcnco of a custom 

(11) Mahomed Ali t Jugal Bam, 5 B L 
B Ap 84 (1870) , B c . U W B 124 , See 
Wuzccrooddccn t Shcobund, 11 W R 
285. 286(1609) 

(12) it.akarla Abbayya V Baja Venkata, 29 

M. 24, 28 (1905)^ see also Hanumantamma 
t Banu Beddi. 4 M. 272 (1881) , Mirabivi 
t Velleyanna, 8 404 (1885), Eranjoh 

lishnu i; Eranjoli Krisbnan, 7 M. 3 (1883), 
contra , see Eureebar t Judoonatb, 10 
W B 153 (1808), Syed Ah i Gopal Das, 
13 W R 420, 421 (1870) , Hurry Oiurn t 
Kimai Cband, 10 C 133 (1883) , Bai Shirm 
Bai V Hhorsodji, 22 B 430, 433 (1896) 
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question of fact But if the Lower Appellate Couit Las acted upon illegal 
evidence or has come to a decision upon evidence as to the custom which la 
legally insufficient to establish a custom, the High Couit can treat the question 
as one of law Again, if it appeared that the Lower Appellate Court has clearly 
from its judgment disregarded legal evidence, the Court can interfere But the 
High Court in second appeal is not bound to examine and consider fcho evidence 
in all cases when the existence or non existence of an alleged custom is the sole 
question at issue (1) 

“ Failed to determine some material issue ” — As to failuie to deter- 
mine a material issue, see cases noted (2) The Lower Appellate Court, if it 
does not accept, must displace the findings arrived at by the ffist Court (3) 

It 13 impossible to lay down any gcueial lulc as to when the Court should 
consider that the reasons for a particular finding by the Lower Appellate Couit 
must be stated There may be many cases ;n which the omission to state 
the reasons would render the judgment so umntelhgiblc that the Court, in 
second appeal, could not pronounce any opimon upon whether it was right in 
law In such a case a Court would no doubt require the reasons to be stated 
But there may ho cases in which the Court would not think it necessary to 
require them and the case will not be sent back It is not the law that when 
ever the Judge of an Appellate Court thinks that one set of witnesses is 
trustworthy, he is bound to give his reasons for it (4) AVhero the Lower Appellate 
Court fully adopts the reasoning and the conclusions of the first Court, 
it IS not bound to set out the reasons for its decision with the same 
fulness as if it was deciding the caso m the Court of first instance or as if it 
was reversing the judgment below It may supply some additional leasons, 
but the insufficiency of these additional reasons, or the absence of any, would 
not justify a second appeal (5) 'When a person has put forward his defence 
lu a general way and allowed an issue to he framed upon it which has been 
found against him in the Lower Appellate Court, he will not be allowed to say, 
in special appeal, " here is a question of fact winch the Courts below have not 


(1) Uasliim Jklx V Abdul Rabmaii, 23 A 
093 (1900) 

(2) Kaiiasli t Ivuuja, 4 C L J 80(1900), 
Ramkar Gopalji V Gangaram, 10 R 545,647 
(1891), Gopalv rckact,8^1 U 333(1867), 
Mi 60 i U>.cra Lai, 10 W R IwO (1871) 
[where this la bj mistake apilication maybe 
by renew], Bistoo t Lalla Byinalfa, 10 
W R 50 (1871), Goluck Nath t Kirti 
Cbundcr, 10 G C45, 051 (1889), Ivrjalo 
Gobind t Ganga Perahad, 23 \\ R 206 
(1S75) , Googko faalioo i ftcailal Salioo, 7 
C 118, 150 (1881), Mcboruia bhcikh v 
Nukowri, 7B L. B App 17(1870), Iviiato 
Churn t Dwarkaoatb, 10 U 11 32 (1808) 

(3) l*rotipNaramt llaghuram.OC M N 
li>0, liij, }JO(1002}, l'rai}oi,}ai}phu}iVBU 


V Kah PrasaoQa Ghosc, 11 C W K 380,389 
(1907) 

(4) Shumshurooddy i Jan Mahomed, 21 
W B 2G0, 201 (1874) 

(5) Shamoo Mahomed v Frodhan Palcc, 5 
W It 178 (1800), but where the Ax)pellato 
Court rejects ovidcnco accepted by the firet 
Court or cornea to a contrary conclusioD it 
should gno its reasons for dilTcnng Shco 
d^al t Hodgkiiison, 24 W B 342 (1875), 
Salu Madliav t \cnkatcsh, 10 B 510,545 
(1891), Abdul Bohmanv bofy.JlW B 293 
(1875), though as to the uniissiun.tu do bo, 
SCO Mukdum un iimsa t AoUiy bingh, 25 
W B -30 (1875) , Lucklieo Muiku t 
Bajki&aorc, 4 W B 100 (18C5) 
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fouud, and therefore I aui entitled to have the decree rcveised , ” when, if the 
question had been raised before the loner Courts, there might have been a finding 
upon It (1) 

“ Error or defect in the procedure ” — ^An error or defect in procedure 
may consist m the oimssion to settle issues , (2) improper remand , (3) dis- 
miasing a suit for false \cnfication instead of disposing of it on the merits , (4) 
adjudicating in the absence of, and nntliout notice to, the respondent , (6) 
allowing a review of judgment without inquiring into the existence of grounds 
upon which a review is permissible (6) The amount of damage is a question 
of fact unless such amount be beyond legal limits if there be any (7) A 
mistake of account is not an error of law or procedure (8) though the 
principle on which it has been taken may be The Court has interfered where 
a commission returned unexecuted was not sent a second time (9) There is 
error where a Court which has ordered a local investigation proceeds to 
determine the case before its return (10) Refusal to take or record evidence (11) 
13 an error of procedure So is the omission to state the leal question to he 
determined and to examine evidence with reference to the right issues , (12) 
and to take notice of serious mcgulanties m the first Court and to render 
accurate its decree , (13) deciding a suit on a case not set up by the parties 
nor wananted by the evidence (14) For other cases sec notes to the section 
passxm It 13 not sufficient that there should he such error It must have 
been substantial and such as may possibly ha\o afiected the decision on the 
merits (vide post) 


({) UyLuntt Dhtuiput, 19 U' li lOI, lOJ 
(1873) 

(2) bco Mt. Mitna t Sjud lazl Rub, 13 

3L I A 573, 585, 5S3 (18"0), Rowan 
Fersbad v Jankco I’crsliad, 11 M I A 25, 
27 (ISGG) , Shoo Saboy t Beebun buigb, 22 
W R 31 (1S7-1}, tTugobuiidboo t Sreo 
^«aiam, 20W 11, 188(1873}, Gunga Moooo 
v lesur Cbundcx, 17 11 405(1872), Ram 

Kant V Gunosbcc, 6 \S' R 47 (1800) , 
NowcowTiot ^luobta, 2 1\ R ISI (ISC,*) 

(3) boo Ram Kant t Gunc^bco, tvpra, 
Kanabhai Narotamdast Ramabct,!) B 11 C 
R , A a J 150, 153 (1800) 

(4) bbamaSoondaroo ( Robimoudd(xn,24 
IL 71 (1875)* 

(5) UaU)i Ran i bilbabbuj, 10 414 

(18%) 

(Oj BbjTub Cbundcr burmab i Madbub 
Ram, 20 R R 81, 85 (18~3), Cbuzidir 
luggrodany t IamJuu Ram, ^ R. 3.1 
(l&To). l'atluU> » IVutaj.iaW R. 275 
(ls75), Kolfomtxxldixu t Hiinai, *4\\ R. 
8^0 (1875), 


(7) 5ogce&irar t Pmoram, 3 C L. J 145 
(1699), Banco Modbub v Bbolanatb, 10 
\V R Id, 165(1803) , joburoodoent Dabco 
I'crebnd, 13 W R 22. 23 (1870) 

(8) Ram Kant t Kalco Mobun, 22 W R 
310 (1874) 

(9) Jbotco Smgb v Gopal Singb, 22 W' R 
457 (1875) 

(10) 5IadboSingbi KaaluSuig, 10 A 342, 
313 (1694) 

(11) SloniUl i Kluxoda, 20 C 740. 743 
(1693), Surm Rac t Ubbman Ra«, 2 A 11 
C R JODIIS'C), Ramcasar t bbib Karam, 
14 R R 410. 420 (l8T0) (procedure to bo 
followed msueb caaca, aoc also Ra) Lukhec c 
Gokool, 13 II. I A 20J. 22o 2-U (l809)J, 
Mobuo Sm^b t Jugbuttv Koocr, 24 \\ R 
207 (1875) 

(12) Cbundcr Munco r MaUboo lA ) , 23 R . 
U luu (1875), wLtre a remand waa ordircd. 

(13) Ram (.oumar r Kalee Cvomar, 10 
R R. 27J (1808) (caao remanded) 

(II) bluiabaupa r bazioSp^ia, 20 B. 1 
(iJOl), 
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“Upon the merits ” — This 13 one o£ se\eial provisions in wliicli the 
Legislature lias indicated its intention that substantial justice and not teclini 
cality IS to be looked to An error m procedure uliich does not afiect the decision 
of the case on the merits will not confer a right of second appeal (1) This is 
a matter nhich must be determined in each case according to its circumstances 
In sect 372 {Act VIII of 1859) the word ** possibly “ did not occur It ran as 
follows “which may hate ‘produced error or dcfcct“ and the word “tjiay” 
was construed not to imply “ may bj some possibibty ” but “ may not improb 
ably “ It was for the High Court Judges to exercise their discretion in determm 
ing whether there iias such a probabibtyi whether there had been a fair and 
sufficient trial, and i\hether litigation had reached a stage at which it ought 
to cease or not The word “possibly” was accordingly introduced, (2) which 
avoided any necessity for the consideration of the evidence 

Ex parte appellate decree — V respondent m whose absence an appeal 
has been heard cx paric and against whom judgment has been gi\ en, maj prefer 
a second appeal from, the decree under this section, and his remedy 
not hmited to an apphcation under 0 XLI 1 2 to the Court which passed 
the decree to rehear the appeal (3) The objection that the first Court did not 
make sufficient inq^uiiy before admitting an apphcation for rehearing and 
netting aside a former cx parte decree in favour of the plaiutifi and dismissing 
the plamtiS s suit should bo taken in the lower Appellate Court, and xf it is 
not taken, there it can not be raised in second appeal, because it would not be 
doing justice to restore an cx parte decree which the lower Courts have, on a 
subsequent trial on the merits, found should not be renewed If the objection 
was a substantial one it should have been raised before the lower Court at the 
proper time (k) 

Scope of appeal — The general rule on this pomt may be stated to be 


(1) Sco Jugobundboo i Sreo Earain 
W R 1SS(1873), Buldeo Perfiliad V Golab 
Ixhan 6N W P,H C R 101, 103 (1S74) , 
Gujraj SiDgli i Bijai Smgh, 6 N W P 
114, 117 (1874), Mohima Chandra t ^tul 
Chandra, 24 C 540 (15>97) [misjoinder of 
causes oi action] , Hecra Lall j Bistoo Lai, 
22 R 2SS (1874) . Mahomed Uossein * 
Potnu, 20 R R U7 (1873) [ii/], Hnr 
Clmadcr « W ooma faoondurct, 23 M U 170 
(lJ>75)[docuincnt rctcircdwithoutohjeition] 
llarani Russick, 20 \V R 03 (1873) [want 
of stamp] , Jadu t JvaJash, 37 C OJ(1000)» 
Bisnanath i Baidjanatb, 12 C 199, 203 
(IhSki), Bhagiatsangji i IVrtabMiigji, 4 
B ir C R 105, 10S{lsl>7), PranKiotoi 
RaKo Dass 7 W R JW) (1»07) [•kfectm 
iud,.nicuts] , ilulUusamir Nalla KuIUntba, 
l!> M 118 (1S.91). Kuto Churn • D«arU 
lo M It 32 (lb08), (i^iula t 


IvarunaLar, 24 31. 43 (1900) [error of ralua 
tion] , Hukuiu un uissa i Muckdoonum, 1 
W R 246 (IS04) [hcaimg of appeal before 
solo fixed pleaders present] , Rarambhai i 
j^aroshankcr, 7BIICR,4CJ 93, 102 
(1807) , [deposition read instead of oral cx 
aounation sco also Jadu Rai i Kamzak 
Ifusain, 8 V 57C, 591 (ISSO)], Shoobul 
Chundcr i Ku^lash Chundcr, 14 W R 23 
(18t0) [erroneous conclusion of law] , Shaikh 
Ball Mahomed 1 Petr }suzun, IS IV R 112 
(1871) [depositions of witnesses not taken 
n-gularb] 

(2) Ram Choudhur^ i Kasbee Moliun, 21 
\\ R. 57, CJ (1873) 

(3) \judhia IVasad i Baliiiukund, S \ 
354 (1880) 

(4) Boru Rhasia c data Sirdar, 8 B El 
78,80(1871), 8.0, 15M R ll'i 
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that it must cuinculc with that of the appeal before the Lower Appellate Court, 
as tho latter should be limited to the caso made in the Court of first instance 
Ibroughout the litigation the same ground of attach and (saac as mentioned) 
of defence should be put forward A plaintiff appellant will not be allowed to 
present his ease in an entirely new shape and raising fresh issues to fall 
back upon a new and different title or cause of action from that first 
as^e^ted (1) 

A ease IS not to be decided m special appeal upon a question which was 
not raised or tried or considered by the lower Courts Parties must not be 
allowed to come before the Iligb Court in special appeal and raise a question 
or take an objection which, if raised or taken m the first Court or even in tho 
Appellate Court, might have been met in those Courts by adopting a course 
which cannot be adopted when the ease comes before the High Court in 
special appeal (2) But where there was sufficient reason for the question not 
having been raised m the lower Courts the ease inaj be remanded m second 
appeal with a view to have that question determined (3) An appellant is 
not entitled to raise a question of fraud which was not alleged in the written 
statement and as to which no issue was raised in the original Court (4) ^Vllcrc 
a specific title has been alleged but not proved and tho plaintiff en- 
deavours to succeed in the first Court or second Court of appeal upon a title 
by twelve years’ adverse possession, he must be prepared to show that this 
other title by twelve years’ adverse possession was raised in tho Court of first 
instance vnth suiScient clearness to enable bis adversary to understand that he 
claimed to succeed as well by twelve years’ adverse possession as by the specific 


(1) >Iadan t Malki. C A. 429. 430 (1S84), 
Soorjaf GuBja, 12W R 80(1800), Ecmaa 
gincc t Pitambar, S W R 197 (I8G6) 
[though it 18 a different thing to vary tho 
relief given to a party who has proved his 
title See m this connection Tacoordeen t 
XawabSycdAli.lI A 192(1874)], Vlulhu 
sami t Ramkrishna, 12 31 292 (1889), 
Iviipa Xath v Saroda, 1 W R 283 (1864) , 
Shoo Das V Hhagwan Dutt, 2 B L R App 
13 (1869) , Gopal Xarhar i Hanmant, C B 
107, no (1831) [unless under very special 
circumstances] , Puriag Dutt i Brojo Eoon 
war.OW U 603 '505(1808), TerictputSing 
I Gossam Sudersan Das, 4 C 40, 50 (1878) , 
Brindabun v Dhununjoy, 5 C 246, 250 
(1879), Joytara t Mobaruck, 8 C 975,980 
(1882), Secretary ofStatov Nurya.SM. 163 
(1882), Jamscdji Sorabji t Lukshmiram 
Kajram, 13 B 323 (1838) It has, however 
beenhcld[JudooXath3IuIlickt KaleeKnsto 
Tagore, 22W R 73(1874)] thatitissutEcient 
that tho pUint should set out the facts 
ncecssary to supjMirt the |Iea even though 


tho plea itself bo not expressly set forth 
Sre« Dassco v Banco Lalun 3[oDce, 12 M. L A 
470, 475 (1869), ^lohummud Zahoor « 
RuUaKoer, 113LI A 468,485.486(1867); 
Indur Cbundcr t Radha lushorc, 10 C 507. 
512 (1892), Ilahilvhant ShcrAli,20A 331, 
334(1904), Tckait Doorga Pershad V Musst 
Doorgv, 13W B 10,11 (1870) Tho caso of 
Sankana Ivalana t Virupakshapa, 7 B ]4C 
150 (1883), was disapproved in Perumal i 
Kaven, 16 IL 121, 125 (1892) 

(2) Stub Suhagi v Nursmgh Ball, 22 W R 
352, 354 (1874) per Couch, C J sco also 
Mcer Bahadoor v Sunee Churoo, 0 U R 157 
(1866), Bunsce Lai > Shaikh Auladh, 22 
\V R 552 553 (1874) Jugdcop Xaram i 
Deendyal. 20 W R 174, 176 (1873) This 
case went up to the Privv Council wherothe 
decree was varied on other grounds 3 C 
193. s.c,4I A 247 (1877) 

(3) Bonomalee v Kylash Mojoomdar, 24 
B R 72 (1875) 

(4) Prayrag Bn r Goukaran, 6 (' W X 
787. 701 (1902) 
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title alleged (1) Tlie plaint liaa been allowed to be amended and the case 
remanded for retrial (2) 

As regards objections by defendants, siicli as are based on pure points of 
law, may ho taken in second appeal ior the fiiat time provided that they do 
not involve the taking of any additional evidence on matters of disputed fact, (3) 
that IS questions arising on the findings and not affected by any facts 
outside those findings, (d) and capable of being determined without the con- 
sideration of any evidence other than that on the record (h) And such a 
point may bo taken after remand though not raised in appeal before the 
remand (6) Such as want of canse of action , (7) the legal status o£ the 
plaintiff to come into Court at all , (8) bmitatlon , (9) want of jurisdiction , (10) 
res judicata (11) , want of registration , (12) tho legahty of a translation ; (13) the 


(1) ICri&lma Ralsack v Protab Suxina, 7 C 
C60, 503 (1881) , SCO also Shivo KumariDcbi 
j Govind Tauti, 2 C 418, 423 (1877) 

(2) irolviunmud Zahoot v Tkakooranee, U 
SL I A 468, 485, 486 (1867) , Joseph v 
Solano, 9 B L R 441,453(1872), ml\rish. 
naji V Wamanji, 18 B 144, UG (1893), 
amendment was refused 

(3) Gardsppa v Guunallappa, 10 B 331, 
335(1804), andseoRamtorakv Bmanatb, 7 
BLR 184, 185 , s c , 24 W R 414 (1871) , 
Kali Mohan t> Kali Krishna, 11 W R 183, 
B 0 , 2 B L R app 39 (1869) , Jan All v 
Kkondkar, 14 W R 420, 421 (1870) [no 
ground of appeal allowed vs ken it would kavo 
to be dealt with in connection with tho oti 
donee m tho cause or appears capable of 
explanation], Gajapatbiu Vasudova, 15M 
503, 511 (1892) [it IS not possible to lay 
down any precise rule and it is not always 
easy to say what matters of fact would have 
to bo ascertained for the proper docisioo of 
each proposition of law] , Ajodbya Nath 
Chowdliury v Keshab Chandra Mukbcrjpo, 
lie W N 1127 (1007) 

(4) Nagesh t Guru Uao, 17 B 303, 305 
(1892), Sharfudm 1 GoMiid, 27 B 452,406 
(1902) In Rachawa V Shivayogapa, 18 B 
079, 683 (1893), tho Court refused to allow 
defendant to set up a new right differing in 
land and not merely m degree 

Cj) rakirti Ananda, lie 580,590(1887) 

(G) Darimba t Ivilmonce, 15 W R 181 
(1871) 

(7) I^climan v Bahadur, 2 A 8t»l, 887, 
888 (1880), Spanhio, J, dissent , Jan Ah t 
KhondUr, 11 W It. 4-0. 121 (1870), contra , 
liulvnh 111 i Joyimuf, 1 1 W R 218(ltM»*0, 
an 1 K-o j>er Markbj , J , in TnlochiH » Gwgan, 


24 W R 413 (1875) 

(8) Id , Balaramv MangtaBas, 11 0 W 
N 939(1007) 

(9) Id , co/dro Sbivapa V BodNagaja, U 
■B 114, 210 (ISS6), and in Raghu Nath t 
Paresbram, 9 C C35, C36 (1882), no objection 
under sect 501 of tho last Code was taken 
As to objection after remand, see /n re Muza 
Bakadoor, B L R, P B 429, 432 (1806), 
Battu V Kasai, 8 B 535 (1884) See notes 
to 0 XLI r 2 

(10) lA , Eamayya v Subbarayadee, 13 l^I 
25, 37 (1887) , Sayad Nyamtula v Nana, 13 
B 424, 427 , Velayudam t> Arunachalam, 13 
M 213 (1880) , Nidki Lai n blazbar Husain, 
7 A 230 (1BS4) In BLikaji v Pandu, 19 B 
43 (1893) , Azzuddin v Ramanagra, 14 C 
005, 010 (1887), Biru Mahata v Sbyama 
Churo, 23 C 483 (1895) , tho objection was 
held not to go to jurisdiction. As to objee 
tions after remand, see Keshar v Yinayak, 
23 B 22, 20 (1897) , Iimulji v Farvanji, 5 
B H C R, A C J 107 (1808) 

(11) Muhammad Ismad V Chuttcr Singh, 4 
A 69, 71 (ISSl) , some of Strachoy, J ’a, 
observations ucro held to bo obiter dicta m 
Kaaaliai Lalv Suraj Kunuar, 21 A. 440, 447, 
448 (1899} [but not if it cannot be decided 
on tho record and fresh issues aro ncccsiary] , 
Ranchod i Bezanji, 20 B 86, 92 (1891) 
[objection to pauper suit] 

(12) Oomatool Patimat Gkunn5o,lJW B 
23 (1872) , but SCO Joy Gopnl j Pliakoo 
inonco, 11 W R 381 (1809) 

(13) KuppaGuruKal i DotivsamkOM "G, 

78 (1882) In Jo^tara Dissio t R 
Chundir, 1 IV It lSG(I&bt) tho ol jr ctioii a« 
to tho Sniabkly il tho alopimn uav not 
taken in the groun Is of apjHnl, nor ii> R i 



Fabt VII 
Sues 100-101 


APPEALS, 


415 


irtelovancy of ovidcncc,(l) for an crroncoiis omi^ion to object to tho omission 
of irrelevant testimony does not make it available as a ground of judgment , an 
objection appearing on tbc face of a notice (2) 

An objection on tlio ground of im8jomder,(3) whether of parties or causes 
of action, must now under sect 99 show that tho merits have been 
affected 

But a mixed question of law and fact cannot be raised for the first time in 
second appeaL So an objection has been disallowed on a question of title , (4) 
as also that a suit was barred under sect 211 of tho last Code the objection 
being one not of pure law but depending upon the facts (5) and as to tho com* 
potency of an agent to sue (6) And defendants will not be allowed to set up 
for the first time in second appeal a case which involves an inquiry into facts 
not ascertained in tho Court below (7) A question of jurisdiction, or indeed 
any other question which depends upon a question of fact which has not been 
determined by tho lower Court or admitted by both parties, will not be allowed 
to bo raised (8) It has been recently held that the construction of a document 
is a question of law which Judges in second appeal aro not precluded from con 
sidcnng by any finding of a lower Appellate Court based on such document (9) 

A defendant may estop lutnself from setting up a defence So a defendant 
has not been allowed to change tho whole nature of his defence at tho last moment 
and to set up in appeal a pica which ho has directly and fraudulently repudiated 
in tho Court below (10) '^o a part) who wanes an objection to the use of 
depositions taken m a former lit>,,ation cannot object in appeal that tlic witnesses 


Goodurt Dhuaacbbur 7 C L. it 117(lSbO) 
wlicro Uio question mas aa to tLo execution 
of aliquot lortion of dicno f^climan t 
llaliadur 2 V. &S1 (I8»0) but ace Bombay 
llurmali etc Corp t ‘'mith 17 n 197 
221(18<2) 

(1) MiUcr t Madlio Daa 23 I V. )00 
, Whora ViMiivTiVO Sca,iVVivd.p 
qua.ro tlicnforo oa to llaiubtianiu i Ba)i 
Jivaji U 11 3*J 3'' (Ibsa) 

(•) Mit>aiiulla I Hurv'c Ij f \ Ij) I 
a. c, 20 C. ^0{lh 

(3) hco Mold n Kutti i Krt»lman, lO M. 
3>. 3.9 ) llliuiidiba i lUmchandra 

5 It ov/t. 'iOl (Issl) , Mania t tiulur, 10 \ 
130 (('<*3). iarii 'C t iluukiuan Ju U IL 
_40(lb‘3). Majttluiit Narajaui 3M.3^* 
3l4 (I'-M) lam Dial t lau Dalai J| 
W It .*3 (Du), IJu*^ laMuJdun J2 
\\ K (I'-u ) U iJoNatUr t nab 3 4. 

• ll. .0 (la> ) ( Lula 4 I la L 

K ■ Hi (I'' ->) I Ij t u ui i r »>xt. M 
Tralial f i4 lYi ja’t) t t] I Mad 

baxra IL in, US (1'' 3) 1 .un.4t Daa 

. vu a Sk n 3 VL I V. 2.^ 2«2 


(1813) 

(4) \uanji t Lallu Mbu 9 it SSo 287 
(ISSo), tmrao Bibi t Mahomed Itojabi 27 
C 20o 207 (1S09) a. c I C M N "0 

(5) Itiru Maliata r ‘'h>aina Chum 22 C 
483(1893} 

(0) Soorendfo Nath Roy r Rughoobur 
D)a\ IbV. R 

(7) bmlLa i Nadu U W R 133 131 
(18G9) 

(8) 1 uUxfuoniiiaaa i Rooba \\ H I It 

31 32 33 (l8o«) kco alao itic Court o( 
Marda r Uuop Mooojurt^ .o M It 2«a) 
(lb ti), Ramanund ■ brn taire 2 \\ It 
.4* at 1 SCO wLirt tLtro afo 

Ndratan I itaoi ituttui o (. 11 N C.*, C.> 
(lAH) 

( ) UU laUb Ctanl r 1 au KiiLeo, 
3JL 31A.4 J, 1C(. 11 N 

K33tl* t. ) U Ita. L. 1„ lul » 

(JO> ^.n^alLa sDaaaier 

dxOiaiUrj'e 0 C. wJ (1 '■ '<.1} tc* 

Dal-# r i.u. J ' lal. 2 L i,. 

2us (1*“ Nurt — ar L-.^--_a, 23 C. 

3 4,2 2(1'«4}. 
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should have been called and examined (1) Pirtics i\ho allow a suit to be con 
ducted iu the lower Courts as if a certain fact was admitted cannot afterwards 
in special appeal question it and recede from tbc tacit understanding (2) And 
if any irregularity h va been committed at the instance of an appellant or with 
his consent lie has no just ground of complaint in appeal (3) 

The not taking or pressing an objection in the lower Court may not only 
satisfy the Court tint the paitics did not intend to take it as thej ^cw there 
was nothing lu it , (1) but may also act, where facts arc invoKcd, by way of 
estoppel For had the objection been taken it might have been met On the 
same principle an objection for the first time in appeal that the plaint did not 
ask. for further relief has been disallowed, for if taken the plaint might have 
been amended and may bo amended m appeal (3) An objection wiU not be 
allowed winch, if taken at the proper time, might haso been removed (G) On 
this principle, if secondary evidence is admitted without objection, the Court 
of Appeal will not entertain an objection that primary evidence should have 
been given (7) In the case of alleged irregularity it is a safe maxim for a Court 
of Appeal to be governed by, that an objection, which, if taken, might have been 
cured, and which was not taken m the Court below, shall not be taken m the 
Court of Appeal (8) An appellant will not bo allowed to raise in the Couit of 
Appeal a point which ho did not raise in the Court below, even though there is 
some evidoaco m support of it, if tbc nature of that evidence is such that by 
any possibility, the respondent might have been able to rebut it if the point had 
been raised originally {9) 

If an appellant m a second appeal was contented, and by his conduct he 
shows that ho electa to take las chance of having tlie decree of the first Court 
confirmed on appeal on the evidence before the Court, he cannot be board 
afterwards to complain m second appeal that there was a material iiregulanty 
in the conduct of the case, on the ground that all his evidence was not before 
the appeal Court which reversed the first decree It is his business to have 
brought to the notice of the lower Appellate Court that all his witnesses were 
not exarmned before the first Court, and not havmg done so, he cannot in 
second appeal, take the objection in order to have the chance of a second trial (10) 
Such objection, if not raised m tlic Court below, and if it appears that 


(1) Lakshman v -Amnt 24B (lOOO), 
«;eoalsoWazccr Jemadar i NoorAli,12W B 
33 (1809) See Easm i Abdul 15 C W N 
10 (1910), where second appeal allowed on 
the ground of nairer 

(2) Dwa]i V Godadbhai, 2 B H 0 K 28 
(1865), Jlohiraa Chimder t Ram Kishore, 15 
B L R 142, 155(1875) 

(3) Vlaharajalz Nitrasur v Nund I al Smgh, 
8M I A 199,220(1800) 

(4) Soorendro Nath Roy v Rugboobir 
Dyal 15 W It 392 (1871) 

(5) Limba Knsbaa i Rama Pimplu 13 B 
548,551 (1888) Chomu r Urama, 14 3L 46, 
IH (IR tO) Ssmdatly »\ the ca'ie <»( an objec 


tiou that tho caso was not ono m which a 
declaratory decree should have been made, 
Alaganlal v Govind Lai, 15 B 697, 701 
(1891) 

(6) Avudh Beharce t Ram Roy 18 W R 
105 (1872) 

(7) See Authom Evidence 4ct 4th ciL 
p 32 

(8) Bliuruia Das i Sliama Soondri 3 M 
I A 229,242 (1843) 

(9) rx parle rirtli 19 Ch D 419 129 
(1881) 

(10) Gulam i llnji Ba Iru Im HR m 
337 (18H8) 
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no appbouion was nivdc to h'lve tlie witiiesbea ixauuned the Court of 
second appeal wdi not entertain (1) And if the first Court declaring itse)f to 
bo satisfied with the evidence of any one witness, docs not think it neccssaii 
to examine any fiirthci witnesses whom the plamti/f may have adduced, and 
the Jjower Appellate Court, on appeal not being satisfied with the evidence of 
that Witness, disnussea the whole suit, the High Court on second appeal ma} 
send the case back for the examination of wntnesses whom the Lower Appellate 
Court may think fit to examine Ihe fact that the first Court did not think it 
necessary to examine other witnesses may bo brought to the notice of the Lower 
Appellate Court by the party concerned, or it may appear lu the judgment of 
the first Court (2) If the Court of first instance, being satisfied that the plain 
tiffs case could not he estabhslicd, lefuscs to examine defendant’s witnesses 
and disnussea the smt, but the Lower Appellate Court, differing from the first 
Court, gives the plaintiff a decice, the objection that the proceedings before 
the first Court were irregular slioiild be taken before the Lower Appellate 
Court, and if it is not taken there the Appellate Court m second apjicnl will not 
entertain it (3) 

The second Appellate Court is not the Couit in which errors of procedure 
of the Court of first instance arc to be remedied wlicrc the error has not been 
made the ground of complamt m the lower Court and the fiist Court of Appeal 
Thus where any real giicv anco or other just cause of complaint arises to a plaintiff 
from the first Court s refusal to cxaniiue his watnessc* it is lus first duty to bring 
tho matter prominently to the notice of the Lower Appellate Court in 
*his grounds of appeal Fading to do so he cannot bo alloifcd to urge 
it as a plea m special appeal (4) If cither of the lower Courts refuses to enter* 
tain any material issue suggested by the defendant, it would afford him 
good ground of complaint against their proceedings But when ho did 
not raise the issue ni tho lower Courts which he wants to rai&e m second 
appeal, lie will not he allowed to laiso it m second appeal A party will not 
bo allowed, on special appeal, to go behind the issues by which he was content 
to abide in the Court below (5) 

102 No bccond appeal shall lie in any suit of the iiatuio [ 
No second appeal In cognizable Courts of Small Causes, when 
certain suits. tkp amount or value of the subjcot-inatti i 

of the oiiginal suit does not exceed fi\e huiidied rupees 

Object of section — Ihis section (6) is a reproduction of sict 27 \ct 
XXIIl of 18G1 Suits triable bj Courts of Small Causes are, speaking broadlj 
suits of a comparative!) simple character and of snull jiocuniar) valm 

(IJ i>omssoU»4rd« bublistlrauvAji 0 H «2I (IboS), OMnAnbiiighi Chumniun l'»\\ U 
'n (ISsJ) 1,7 bS(l67l> 

(2) Ilunsli i tiopxl 20 U lt.203(ls~3) (j) ^bAikh Uiuwxl c ShiiLU VinAooUih, 

iUpur ShciLU \tiiiuHj 13 11 337 (Ia74). U U a(l!»<j7) 

(J) GoonU* t 1‘urtn, J2 U J? Ui3 (0) lor ibo hulor^ ul iW w-ctioB. 

(li»i ') Syuad*r»m \j 7 -ir r 'ynau» NaicLm, 23 il, 

(1) On»K-^«jpr nc<T*'Iiikx*, IIU ItSl** 3lT,5SMl^) 
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fai as the GiJcutta aud iMadraa High Courts arc conccintd, that the mtciiircta 
tion to be placed on the dewsioM ot the Privy Council (1) is that this section 
does not touch the light of appe d given by the Letters P itcnt (2) Ihcsc decisions 
consider that of the Privy Council to he of general application, aud piocteil 
upon the construction that the schemo of the Code as to appeals is that they 
lie from one Court to uiotliei, and that thcrcfcie this section has no application 
to a case where the appeal is from one Judge of a Couit to the Pull Court (3) 
As regards other sections it has been held that sect 507 (now 111) of the Code 
modifies sect 39 of the Letters Patent , (1) aud that sect 15 of the Letters Patent 
is controlled by sect C29 (now 0 XLVII r 7) of tlic Code, ivhich provides that 
an order of a civil Court rejecting an application for review of judgment shall 
be final (6) 


105 (1) SaiG as otherwise expicsshj piovided, no appeal 

other orders from any order 7nade by a Couit m 

the c\crcise of its ouginal oi appellate juris 
diction, but, Teheie a dccicc is appealed /ro;«, any error, defect 
or uregularity in any order, affecting the decision of the case, 
may bo set forth as a ground of objection in the memorandum of 
appeal 

(S) Notwithstanding anything contained in sub section (-?)» 
where any party aggneied by an Older of remand made after the 
commencement of this Code fiom uhich an appeal hes does not 
appeal thercfroniy he shall thereafter he precluded fiom disputing 
its correctness 

O 

Appeal An ordei may oi may not bo a decree (seo sect 2) The former 
are appealable as such The latter oiders may or may not be appealable under 
sect 104 or 0 XLIll r 1 which deals with what may be described as immediate 
appeals from orders (G) A party against whom an appealable order has been 
made may at once prefer his appeal He is however not bound to do so Ibere 


375 (1889) [order refusmg leave to appeal as 
pauper seo editor s notes giving carl « 
cases] Muhammad Ivaiin ul lab » Ihssn 
uUah li ^ 22G (1892) [order directing 
amendment of decree] 

(1) Hurrish Chunder V Kali Sundui 9C 

482 10 L A Sc (18S2) 

(2) loolseo Jlonoy v Sudcvi Dassco 26 C 

301 (1899) Chappant Moidin Kutli 22 M 
68 (1898), Sabhapathi Cl etti v Naraya 
nasami Chetti 25 555 (1901) 

(3) boo per Subramama 4yjar J Jn 
Vasudtvai Visvaraja 20 51 at^p 417,418 
(lbJ7) 

(1) Vasu lev » I V ivarap 20 M. at p 4lJ 


per Benvou J (1897) 

(5) AcUayaw Ratnavelu 9M 253 (1885) 
approved m Aubhoy Churn v Shamont 
Lochun IOC "SS 794 (1889) disapproved 
iftTooIsoy Money V Sudovi Dossee 26 C 301 
367 (1899) vvhere however no mentiou is 
made of the fact that the fuat cited caso 
referred not to sect oSS but to sect 029 
Iho result may or may not bo the same but 
whatever it bo it must bo arrived at on a 
construction of tl o particular section m 
question 

(D) See X*uchu Hs v Ebral m 2 B at p 
648 (1878) 
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IS uola« lulndii ^\lllch renders it)ini)cratuc upon i suitor to appeal from e\cry 
interlocutory order bs which ho inaj conceive hiinbcU aggrieved under the 
penalty, if ho docs not do so of foi foiling for ever the benefit of the consideration 
of the Appellate Court (1) Formctlj though no appeal had been filed from an 
onlcr which was v prehnuuary decicc within the period of limitation, that order 
might have been questioned on tho appeal from tho final decree (2) This, how 
over, 13 not so now , ste sect 97 In tho ease of orders not decrees, an order 
made under the Codo from which an appeal is given under sect 104 may be 
questioned under this section ui an appe il from tlio decree m tho smt, although 
no appeal from such order has been iircftrred under sect 104 (3) Tho same 
rule apphes where, though the order is not one of thoso mcutioucd in sect 104, 
It IS a judgment withiu the incamug of sect 15 of tho Letters Patent Tho order 
may equally, as iii tho othci cases, be questioned under this section (4) It has 
been held that where a suit has been remanded on appeal, an appeal from the 
order after tho amt has been taken up by tbo first Court on remand and finally 
disposed of will not ho aud that this clause has no bearing on such eases (j) 

Orders of remaud havo now, b) tbo second clause, been excepted As to 
the previous law, see note (3), tn/ro 

^knd where an order under the group of sections relating to rcprcbentativcs 
has been made excluding a person from tbo record, that person must seek hia 
or her remedy in appeal against the order and is not entitled to appeal agaiubt 
the decree ao long as tho order stands tbo reason being that the question whether 


(1) ^laharajaU iloUcshar Suigh v Bengal 
GoTcrnmcnt, 7 Moo LA at pp 302, 303 
(1S39), SUconaih t Itamoath, 10 SL I A 
<113 (1803) , Forbes t Amcciooaissa Begum, 
10 U L A 340 (18C3) . Shall Mukhun Loll 
V Sreo Kisbcn Singh, 12 H L A 157 (1808) , 
Savitri e Ram]>, 14 B at p 235 (1880) 

(2) Id, [order granting tencir of judg 
meat] , Ihswa Nath Chaki v Beni Ivanta 
Dutta, 23 C. 400 (1890) [order directing 
smounts] , lOiadeia Uosseui v Amdad 
Hosscin, 29 C 759 F B (1901) [preliminary 
decree for partition], oicmiling Boloram 
Bey V Bam Chandra Doy, 23 C 279 (1895) , 
Shah Mukhan Lai v Baboo Sreo Kisbcn 
Smgh, 10 2L I A at pp 184, 185 (1868) 
[mtcrlocutory decree as to interest] 

(3) Sbeo Kath Smgh v Ram Dm Smgh, 18 

A 19 F B (189o) , Forbes v Amccrooncssa 
Begum, 10 ^L I A at p 359 (1865) , Cheda 
liall V Badullab, 11 35 (1888), Ramesbur 

Smgh V Sheodin Smgh, 12 A 510 (18S9), 
Santri t Ramj!, 14 B 232 (1889), Kanto 
Proshad Ilazan v Jagat Chandra Dutta 23 
C. 335 (l&GI), Mobesh Chunder Das t 
JahiTuddi MoUah, 5 C. W N 509 (1901), 
theso were all casea of objections m the 6n«l 
docrco to previous orders of remaad. Whether 


illegal orders of remand aQectcd tho lacrits 
was a question to bo determmed in each 
ease Savitri t Ramji, tupra, at pp 235. 
230 , Mobesb v Jahiruddi, supra, at p. 515 , 
if tho order did not ailect tho merits, then 
sect 578 cured tho defect, ib 510 Sco now 
clause 2 of the section. Googlco Salioo v 
Prcmlall Saboo, 7 C 148 (1881) [order 
under sect 32] , liar Karain Smgb t lUiarag 
Singh, 9 A 447 [order under sects 32, 8oC. 
3G7lt GootfaU tr Ifussoonu Saol', 10 A 97 
(1887) [order under sect 372] , Shconath t 
UamnalU, 10 M. L A 423 (1865) [order 
nominating arbitrators] , Jlowree Bewa t 
Soonindarnath Roy, 10 W B 178 (1808) 
(order admitting appeal out of tune] , Joy 
kisbcn Mookerjeo v Parbutty Churn Ghoosal, 
22 W R 183 (1874) , BhjTub (blunder v 
Madhub Bam, 20 W R 84 (1873) [order 
granting ^o^^ew which can only bo challenged 
on tho grounds stated m sect C29] , Baroda 
Churn Ghose v Gobmd Proshad Towary, 22 
C. 9S1 (189o}, Dhamara Kumara i Buk 
kapatnam. 34 M. 223 (1910) 

(4) Jamsctjiv Dadabhoy,24B 302(1900). 
a. o , 2 Bom. L. R. 04S 

(5) Janoki t Promotha, 15 C ^V K 
830(1911) 
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the order below \\a3 light or wrong goes to tho very root of the question as to 
the party’s right to bo a patty to the proceedings below, or to come up at all 
in appeal (1) If an older is non appealable, then it may be questioned undei this 
section subject to tho terms thcicof While sect 101 deals with what may he 
styled immediate appeals from ordcis, this section is in substance the grant 
of an ultimate appeal against any order affecting the decision of the case, hut 
making such ultimate appeal contemporaneous \sith an appeal against the 
decree (2) It has been held that if there is an appeal against an order made 
under any rule, there is also an appeal against anj order made under part of that 
rule (3) 

Order must be under this Code — Ihis section must be read with 
sect 104, and should be construed as if tho avoids “ under this Code ” were 
mserted betaveen the words “ hj a Court ” and the words “ tn tlte exercise of” 
io hold otherwise aaould liaae the effect of abohshmg many ajjpcals giaeu bj 
othei Acts of the Legislature, some of which avcic passed before the Code cauic 
into force , for example, appeals from decisions m Companies cases {4} So aho 
an order for attachment for contempt is not an order in exercise of the High 
Court’s civil jurisdiction, and therefore docs not come within the provasions 
of this section Contempts aie m tho nature of offences, and therefore under 
sect 16 of tho Letters Pateut, 186D, an appeal bes from an order of committal 
for contempt (5) 

The section contemplates two things — there being a regular appeal about 
boinothmg else, and in that appeal the insertion m the memorandum of appeal 
of a ground of objection under this section (6) This section does not enable 
a litigant to avoid linutation by coming up imder this section when tho only 
giound of appeal is an order made under sect 562, now 0 XLI r 23 (7) No 
appeal bes where no objection is taken to tho decree as regards the merits of 
the case, those merits having been enquired into,(8) but the grounds are solel} 
directed against an interlocutory order passed in the suit (9) Where, however, 

(1) Sanl»ali v Murlidhar, 12 A 200 (1890) , (5) Navivahoo v Narotamdas Caudas, 7 B 

a party to tlic decrco may formally appeal, 0 (1882) Id dealing with an appeal from 
but in tins case the appellant was not a party, buch an order tho Appellate Court will not 
and tho order complamed of decided that she go behind the order the disobcdienco to 
was not entitled to be a party , dist Har which constitutes the contempt ib 
Narain v Kharag Singh, 9 A. 447 (1887), and (6) Sheonath Smgh t Ram Dm Smgh, IS 
seo Balabai v Ganesh, 27 B 1G2 (1902) A 19 F B (1895) , foU Shcr Smgh v 
jn which tho Ixmcr Appellate Court had Diwar Smgh, 22 A 306,367(1900) 
dismissed the suit on the ground that one B (7) Ib 

was not the representative of tho deceased (8) In Krishna Chandra Gotedor t 
plamtifi Mobosh Chandra Laha, S A. 2310 of 1902, 

(2) Seo Luclmidaa v Ebrahim, 2 B at pp CaL H. C C April, 1905, the Lower Apjxillato 

048, 649 (1878) Court had refused to imiuiro into tho merits 

(3) Eastern Mortgage and Agency Co t because it illegally set asido an order winch 
Fakuuddin 17 C W N 16 (1912) , Slohunt had been made under sect 108 restormg 
Anand i Bam PerLasb, 14 C. W N 183 the suit. 

(1009) (9) Shcr Smgh v Diwar Smgh, supra 

(4) Mall t Howard, 17 A 438, 440 (appeal against an order settmg aside the 
(1895), Umrao Chand t Bmdraban CThand, dismissal of a suit for default) 

17 V 475, 477 (1895) 
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tho order oi tho lower Appellate Court as to abattiuent was tnibodicd in tlie 
judgment and decree, it was held that objection thereto was propcrlj taben 
bj way of second appeal against tho dcciLc In this ease the Court was asked 
to set aside the decree on the ground that tho tnal on tho incnts was contrary 
to law , but c\ cn if the order that by reason of the death of one of the respon- 
dents the appeal against her failed were treated as an order m the suit separate 
from tho findings upon which tho decree was based (winch it was held not to be), 
then there was an objection that tho appeal ought to ha>e abated altogether 
ind not partiall) (1) 

Order. — ^Tho words “prior to decree" which appeared in sect 363 of 
tlic Code of 1859, were omitted from the Code of 1877, as from the last and 
present Code, and thus tho section is applicable to orders affecting the decision 
of the ease whether such orders were made before or after the decree (2) The 
w ords “ affcclitig the decision of the ease " did not applj to “ sucA orders ” in the 
former section, but to the prcaaous words "error, defect or trrcgulanty ” So in 
an appeal from an ex parte decree m a summaty suit upon a promissory note, 
it was held that an appeal lay from an order made after decree under sect 531 
(now 0 XXXVII r 4), refusing to set aside the cj paitc decree (3) Tho Court 
also obscr^ cd that if the Court made an order to set aside the decree, sta> cxccu 
tlOQ, and give leave to tho defendant to appear and defend, it “affects tho 
decision,” and by refusing to do so it also “affects the decision” inasmuch as 
it thereby upholds tho decree against the party applying to Lave it set aside (4) 
The word “ such ” has now been deleted The order must be one passed under 
tho Code A decision under sect 5 of the Court Fees Act is not an order under 
this section (3) 

Decree — -The section only apphes wherethcre is anappeal froma” decree ’ 
As to the meaning of this term, see notes under sect 2, ante AVhere tho order 
appealed from was not a decree nor an order under sect 588 of the former Code, 
it was held no appeal lay (6) 

Error, defect, or irregularity — ^These words mean in this section 
error, defect or iiTcgularity in procedure or in law, and not in matters of 
fact (7) 

“ Aff'ecting the decision of the case ” — These words mean “ affecting 
the decision of the case with reference to tho merits of it ” (8) Therefore when 
an ex parlc decree was set aside by an order under sect 108 (now 0 IX i 13), 
and the smt heard upon the^ments and'disimssed, it was held that such order 
was not an order affecting the decision of the case under this section , it did 


(1) Hem Kunwar t Amba Pranad 22 A. 
430 (1000) 

(2) Luckmidas t Ebrahim, 2 B G44 at p 
CiO (1878) 

(3) Ib 

(4) Ib at p 018 

(5) Balkaraa Rat t> Gobmd \atL Towan 
12 A 129 F B atp 158(1890) 

(C) Hirdhantun Jba i Jinghoor Jlia 5 C 


711 (1880) 

(7) Saokalj v MuiLdbar, 12 A 200 (1800) , 
Oalabai v Gancsb, 27 B IC2, 187 (1002) 

(8J Cluntamony Daasi t Kaghoonatb 
Saboo, 22 C 031 (ISOo) , Gulab Kunwar t 
Thaktir Das, 24 A. 404 (1002) , Taaadduq 
Husain » Ha^at un \issa, 25 i- 280 (1903) , 
Balabaii Cancsit, 27B 1G2, 187, 188 (1902) 
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not dctcimmo on tlio merits, but merely insured a hearing upon the merits (1) 
So an order readmitting an appeal which had been disinis-icd for default is not 
an order affecting the decision of tho case, (2) nor is an order allowing a plaintifi 
to sue as a pauper (3) The orders which may be considcied under this 
section arc, in sliort, those bj which the Judge ma) ha\c been misled m 
deciding the case (4) 

Clause (2) — See an/c, note-*, “Appeal ” 

] 106 ir/icjc ail appeal from any order is allowed, ifc shall 

What Courts to hear lio to the Couit to uhlcli an appeal would he 
from the decree in the suit in wluch such 
order was made, or vJiere such oidcr is made by a Court (not 
heing a High Court) in the exercise of appellate jurisdiction, 
then to tlie High Court, 

Appellate Courts. — The proviso to sect OSD, which this section replaces 
has been omitted as tbo Code no longer deals ^vlth insolvency proceedings 


General Provisions rel\ting to Appeals 

107 (i) Subject to such conditions and limitations as may 

Powers of AppeUate be -prescribed, an Appellate Court shall haie 
Court. poii-er — 

(а) to deteiimne a case finally ; 

(б) to remand a case ; 

(c) to flame issues and refei them for tnal; 

{d) to tale additional evidence or to requiie such evidence to 
he tnheir. 

(5) Subject as aforesaid, the Appellate Coiiit shall have 
the same pOAvers and shall perform as nearly as may be the 
same duties as are conferred and imposed by this Code on Courts 
of original jurisdiction in. respect of suits instituted tho cm 


Appellate Court’s powers — appeal 13 a continuation of the ongnial 
suit, and therefore the powers and duties of both Courts must be to a large extent 


(1) Chmtamonyv Righoonatli 22 C 981 
(1895) , foU ICrishna Chandra Goldar i 
MolicshChandra Salia, 9 C AV N 534 (1905) 
(list Knahna t Ganesh 20 B 201, 203 , 
Tasadduqv Ilayat un Nissa 25A 2b0(1903), 
Kannian t> Forbea 1 CaL L J 27 \ (lOOo) 

(2) Gulab I\.um\ar v Tliakur Das 21 A 
404 (1902) 

(3) Mumtaim t Raaulan 23 A. 304, 3G7 
(RK)1) In an earlj ca'ic however where a 


Court g4TO loavo to suo as a pauper, a 
previous application having been refused, 
the suit was dismissed on appeal Bishessur 
Singh t Alulicssur Bahsh, S D N AV 1864, 
vol ii p 180 

(4) Sco also Sankali v Aftirlidhar, 12 A 
200 (1890), BaHbai i Ganesh 27 B 162, 
187. 183 (1902), in which tbo order was held 
not to have affected the deemon 
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tl <• MHjO TllUl tl 0 .\j hu JHIWfU &l If^ I.U tliP AH fTi (1) 

ami rctJiTi(J) of IliC jhifit ami n.rmuianlujii vt aj'jk-aI. t‘ r nitl.driwal (1) 
( f ti c fijit in<i "id iitmn of j (f ) l«» IJ »• apj>cal , {?ip i r fr rf i cr of (I p {• 

in3tt< r of I’lp mil in 1 nj jx-^l to nhitration , ('») tl e aliatcmrnt of tlio aju-c \1 , (0) 
1 *.^ cnmrni . (7) nl ‘UI uIk'h of whrro imiiVp.f*') w'jm'\tion and tinl 


(II riiTHnJ r ( lltsttfWC' u«j -r >» 
r, '10, '.^1 (1 1^1) 1* »rj-M'hiin*' Skrrnlj*. 

*. a \\ N 271. 271 (I »*') K'o *U> Um 
M ujir.ljap Mujwul, 19 11 ->11 Do7(l‘‘*l). 
‘“’ijam OunJ r lunl M l’»nk, '• (X 

r I*. < ‘S (|v>\3), Dl.am Ham r lUta,:)ial>i 
‘*1 aha. 22 CX f '2 (I'-'j). ^‘hanima r 
(1»(najj.a, 20 'L 407 (ISOJ. Ktid >ta;a i 
I'anfliu. 17 ^L ls7(l'''n) 

(2) ahi lullah r Kanhaja T^l 2-*> \ 171. 

170 F 11 (l'‘'2) (oarrmlitig ISinl*lti * 
Nan lu. 3 V 430) . ►<<> alio CJiinra saml 
Filial r Kami { a U<U}an. 21 231 . 

Fadioiiit Halil. 4 \ 47d(lA'>2), <7»rltut 
Sah^a 1 JJri; I.a} }VnXa 20 ( 27 Ml*''*). 
Ilagliunalb Oiuan t ''haintK««n 11 

a HI 317 |1'«I3) («hw^iUin^ fr m Kunl.i 
KuUit \cholli, H 1L 4(2 (IIJIH. •‘arala 
SundaM I ‘'anala I’rfisa*!. 2 C I.. I **>2 fall 
(FOI), Dalip ‘‘insli » KunUn Oin^li, 10 

«(1913) 

(3) (jitig* ilim t DaU Ham i U t>2, 91 
(l»^3) , but a I laiiitilT cannot bj- withtlratr 
ingofiuaounfrrowillan 1 with ut (v riniMioii 
annul rigbta created bj tbo ilccrc'O of tho 
(In-t Court Sat>abliainablin t CanUh. 
29 B 13, 1S|1‘X)S) 

(4) Cjanananda t Kruto, 8 C. U \ 401. 
400 (1901} (apart (rom (lio wctioii tfio Court 
has inherent (Kiucni in this respect) Kangit 
t S'^eo Prasad, 2 \ 4S7, 491 (18"0), 
Vasudev t Salubai, 10 B 227,229(1885) 

(3) In re Sangarahngain, 3 M 73 (1880), 
Bliugwan Das t Nund I.all, 13 C 173, 176 
(18^5), Surcsb r \mbica, 18 C 507, 509 
(IS91), SCO also HussooI Bcbc<3 1 Jan AH, 17 
W B 31(1871), as regards tho c/Tect of tills 
section on sect 622 of tbo former Code sco 
Shjama Charan t Prolilad, 8 C W N 390, 
303 (1904) , dissenting from Nourang Singli v 
BadapalSing lOA 8(1887) 

(ij) Gopal Gonesh ti Ramchandra, 20 B 
697, 006, 007 (1902) (death of appellant 
held also that it by no means follow s tliat tho 
right to appeal against a decroo partakes of 
the nature of tho original cause of action — 


dr'an ati n s jil] . I’ rar-an r ‘>ur larj*. 2i'> 
M I »9 (F«*2) (■! >at*i of affrllarl— ♦uit f<ir 
t.al.<t -ajn^c Jli t] B»l tull p \c'f.ang, 
20 II 2n3 (I ••I) fal at^n etil n ily a« rrganls 
mtain ir'jf n ln;’«) , Clifl^munr (>urga 
bat. 27 II 2'*1 (F»‘‘3) [ilrath f f oi/* «i (rlUnl , 
a al rz »ith »h V ca*/* < n aj jral < f »uni 
T.t), <1ant*x*in^p Kl imal hal, 23 B 718, 
721(1' l7|J.Jfalh f f I neaj j«lUrlcaRn' t afecl 
iigl t « f < tlrfT* to I rorrrtl with the a| jcal , 
a' 1 Mia BaX>h r Ma lUrara. 23 \ 22 
ll »a)) lUm *>r«ai. 1 I«amK\r Pandr, 25 .V 
27 (I *'21 Cliinlaman r (lUiigaliAi, 5 Bom 
H It tv <ltv1)], Hun Kunwar i VmU 
iVaaa.) 22 \ 13" 133 (1 M)) fright of apjeal 
tl t aurti'ing agiiii't suriniiig resiKinlcnt, 
lut agaiii'l thrm an I rrj rrscnlitive of 
ilrctaM'd], an I act lU) Chun Icr t Gunga 
DaM.IM* I'Td* t )3I I 171,80 UN 
412. Itenga hrmiraaa t GungaprAkoM, 
3<l If (>7, 08 ( H<00) , Dharanjit I Cliandcsh* 
wv, 1) C U N 501, 500 (1W?){ Joy 
Gorind • Manmotha. 33 C 5S) (1900), 
bus>a Filial i In^akanna Ptllai, 20 3L 520 
(l9UO)(M<ond a] ]itaN] , Muhammad Hu£S.nn 
I KbiuUalo, 10 \ 22 i, 235 (1888) [ascertain 
nient of legal rej resmtatho of deceased. 
Inherent jiowcr] , 'h^amanandi Uajinrain. 
4 < !•. J SO"! '570 (100(1) [nght to appeal 
■uriising against RUrviving respondents], 
Upendra Kumar < Sham I,al Maiidal, l> 
C K f 715 (1907) 8 c, 31 G 1020, 11 

C W K 1100 Madhulmn Das i Nairan 
Das 29 \ 731 (1907) 

(7) /» r« Durga Prasad 22 A 231 (1899) 
[diat Cbffcctor of IfusafTarnagoro t Ifossain 
Ueguin, 18 A 80 (1895)]. In re Sarat 
Cliandcr Singh, 18 1 285 (1806), Raja Ram 

't Jilni OB 101 , Ramji t LUis, 20 B 107 
(1895) moreover 0 WII r 13, has not 
now tho qualifying words “ artsiny out of 
the death, marriage, or tnsohcncy," etc 

(8) Tho decision m Dwarka Nath Biswas i 
Debendra Nath Tagore, 4 G W N 58, 02 
(1899), proceeded on tlio language of tho 
former section, tide post 
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ol imsjoincd suits, (1) sending for and examimiig an Aiiiecu on his report , (2) 
power to award costs against the estate of a deceased plaintiff , (3) poiver to pass 
ail Older under sect 103 of the last Code , (1) and the like An Appellate Court 
has wider powers of remand than under the last Code (o) 

The words of the section confer and iniposo upon an Appellate Court very 
mdo powers, (G) m fact, the same powcis as those of tlic first Court as nearly as 
may be It was, liowoacr, sometimes a question wlicther the general powers 
thus stated in the fir^t part of the section were controlled by the second portion, (7) 
which dealt with tlie death, maniagc and insolvency of parties This portion 
has now been removed to 0 XXII r 13, the object of whicli is to obviate the 
necessity of repeating the provisions of the order so as to make them apphcable 
to appeals, and that ordei is itself stated in widci terms, being no longer limited 
to proceedings aiising out of the death, mamage oi insolvency of parties to 
an appeal (8) The amended section, disencumbered of the portion referred to, 
should now make it clear that the powers of an Appellate Court ore as nearly as 
may be the same as those of the first Court ; that is, while they arc as extensive, 
they are subject to the same limitations (9) This principle has been held to be 
apphcable to all ca^es wbero the Appellate Court bas a plenary, and not merely 
a limited, junsdiction (10) The first sub clause is new, and h&s been inserted 
because it was thought desirable to have m tlic body of the Code a general pro 
vision about the powers of an Appellate Court The second sub clause is taken 
from the first part of sect D82 of the former Code 


>87, 108. The provisions of this Pait relating to appeals from 

Procedure in appeals oiiginal decrees sball, so far as may be, apply 
Irom appellate decrees to appeals — 

and orders. afpellate deoees, and 


(1) Shoroop Chundcr Paul t Matboor 
Molvun, 4 W R 100 (ISCj) , Amcctun i 

12 W S 11; 12 /ISm} 

(2) Sheo Dyal Smgh v Hodgkinsoa, 24 
W R 342(1875), tbouglia Judgoshouldnot 
order a Subor<linate Judge whoso judgment is 
before him on appeal to go and inspect Roy 
SuUani Laloo Ivoocr, 17 W R 300(1872) 

{}) Rajrnonco V Chunder, 8 C 410(1881), 
Lakshmibai v IBallcrislma, 4 B 654 (1880) , 
there 13 now no scope for the doubt expressed 
m the first case 

(4) Sankaia Bbatta v Subraya Bliatta 17 
M L J 430(1907), s c,30M 535 

(5) Gora Chand i Basanta, 15 C L. J 
258, 262 (1911) 

'Q) See Muhammad Husain V Khusbalo, 10 
V 223,233(1888), as to the meaning of the 
term ‘ powers,” seo Kali Krishna Chandra v 
Harihar Cliuckerbutty, 1 B L R 165 (1868) 

(7) See Dwarka Kath Biswas t Debendra 
Hath Tagoro, 4 C W N 58, 02 (1899) , where 
< II this ground it was held that the earlier 
J irt f f this section did not make all the pro 


visions apphcablo to suits applicable also to 
appeals 

/iy Af x Husaini 

Begum, 18 A 80, 88 (189 j), though even 
under the last Code the power might have 
been found in the first part of the section , 
/» re Durga Prasad, 22 A 232 (1899), the 
present rule speaks of a plaintiff including 
‘ an appellant etc instead of “ a plaintiff 
appellant or defendant appellant, etc ,’ hut 
the meaning is the same, as an appellant may 
be a plaintiff or defendant , sec per Mahmood, 
J, inNaram Bas i LaggaRara 7 A 093 009 
(1835) , and seo as to the question of limita 
tion there referred to, Mitra s Limitation, 4lh 
edition, p 1103 

(9) bee in illustration cases cited 
jMMStm and Durga Prasad v Khairati, 1 A 
545 (1878), whero it was held that tho 
Appellate Court should (as well as tho Court 
of first instance) confine itself to docidiut 
matters put in issue by tho parties 

(10) Tej Alai I Papayainnift 22 M L J 
225(1921) 
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( 6 ) fioni oideis nude undei tliib Code oi imdcj any bpecial 
oi local U\\ 111 which a diirereiit proccduie is not 
provided 

“As far as may be"— liieseword3meaii“as far as is tonaistent with 
the prmciplts ou Nvhich appeals from appellate decrees [and orders] are 
idiiuttcd and determined In second appeal the Court cannot go into the 
facts So It ■vvas held that no objection could be taken under sect 567 cf the 
last Code (1) coirtsponding aith the present 0 XLI r 27 So also sect 565 
(now r ^5 cf the same Order) was held not to apply to second appeals (2) So 
\>hile sects 562 and 561 of the last Code were held strictly binding on all 
Courts of first appeal, ciscs frequently occurred m inIucU the Court m second 
appeal remanded cases for reasons not cont<'njplatcd m the formci section (3) 
bo the appellate Court has set aside a decree where there was no proper 
judgment and remanded the case for a decision de uoio,(i) and has made a remand 
where evidence was improperly admitted , (5) and for a finding on an 
issue (6) Where the first Court dismissed a suit on one of the issues, viz that 
of title, observing that it was not neccssar> to decide the other issues, 
one of which was an issue as to hmitation, and the second Court decreed the 
suit by ie>ersmg the finding of tho first Court on the issue of title, but 
omitted to record a finding on the issue of hmitation , the case was remanded 
to tho Lower Appellate Couit for finding* on tho rcmaimog issues (7) And 
though there was no section strictly autbonziug a remand, tho Court was held 
under the circumstances warranted cx debito jusMtw in setting aside tho pro 
ceedings and du:ecting a retrial of the case (8) Sect 587 of tho last Code 
was held to autliouze an apphcetion to bring m a pbintifi respondent in second 
appeals and to extend to such appeals the promions of sects 368 and 
58- of that Code (now 0 XXII r 4, sect 107, 0 XXII r 11) (9) It was, 
however, subsequently held, though the Allahabad and Calcutta ILgh Courts 
dissent, that the reference to sect 583 in the Inmitation Act did not include by 
imphcation second appeals referred to m the section corresponding to this (10) 
This section may be read with sect 582, now 107 ante, 0 3^11 r II, post (II) 


(1) llinJo V Urayao, 7 M. 22 (1883) las to 
tho portion of this dccisioa dcaUog with tho 
treatment of additional ondcnco bj tho Court 
of second ap[>cal, sco Copal Smgb v Jiiakzt 
llai,12C 37(1885)], Sohawani Dalulfand, 
3 4,20 23(18!5G),K.cluiIulacIiirit Cbenda, 
10 'L I57(18Ja) 


(3) Gaoesh Hhikaji t Bhikaji Krishna, 10 
B 398,400(1880), Uabib Bakhsb c Baldeo 
I'rasad, 23 4. 107, TO (1901) 

(4) bhooambar Singh t Lallu Singh, 9 A 
2Jd., Sohawant BaIuNsDd,3 \ 2b(lSS6) 

(5) Wazeer Uir KalDcCoomor II W K 
22s(lSbJ) 


( 0 ) Lalla Bam LaJl v Mohurput Hoy, 21 
W R 62(1873) 

(7) Kailosh Chandra Kundu t Kunja 
Bibari Gosh amr 4C L J Sd(190d) 

(8) Durga Hihal v Vnoraji, 17 \ 23 
(1894), and kco Habib Bakhsh t Baldco 
IVasad, 23A IG7, I'O (I9l)l) 

(9) \ akkalagadda t \ aluzuUa, 28 49S 

(4905) 

(10) Sur>a Filial i» Aryakannu PiUai, 29 
21 529(1900) (lissentcil from in Madhuban 
Das t Narain Das, 29 A, 53o (1907), and 
Upcodra Kumar Chuckerbutty t Sham Lai 
2Iandal, 34C 1020, 11 C W X 100, G 
aii. J 715(1907) 

(11) Sarala Suiidan Dasi r baroda Probad 
bur,2C L.J 002,007(1904) 
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htc. IIU 

Ai’i’LAts 10 iin: Kno ii« C'ou^CIL 
!5) 109 Subject to iutli mlLb as may, fiom time to time, bi 

wiiat appeals iio Ip made by Ilis Majesty m Council legvdwg 
King In Council appeals fiom tlie Couits of British India, and 

to the pioiisioiis liereiiiaftci contained, an appeal shall he to 
//is Majesty in Council — 

{a) fiom any decree ot final order passed on appeal by i 
High Coiiit 01 by any othei Coiiit of final appellate 
jurisdiction , 

(6) fiom any deciee or filial order passed hy a High Couit 
m the excicisc of oiiginal civil junsdiction , and 
(o) from any deciee oi aider, ivhen the case, as hereinafter 
provided, is ccitified to be a fit one for appeal to 
Ills Majesty m Council. 

)8j 110 In each of the cases mentioned m clauses (a) and 

Value ot subject- (h) of section 100, the amount or value of 
nittee. the subject-matter of the smt in the Court of 

first instance must be ten thousand rupees oi upnaids, and the 
amount oi value of the subjecl-mattei in dispute ou appeal to Hu 
Majesty lu Council must be the same sum oi upwards, 

or the decree oi final oidei must invoK e, dnectly oi mchiectlj, 
some claim or question to oi respecting propeity of like amount 
01 value, 

and wheie the decree or final ordei appealed from affirms 
the decision of the Court immediately below the Court passing 
such deciee oi final order, the appeal must involve some sub 
stantial question of law-. 


Ill Notwithstandmg anything contained m section lOh 
. , , no appeal shall he to His Majesty m Council— 

r oi cer appea from the decree or Older of one Judge 

of a High Court established under the Indian Hifi 
Courts Act, 1801, or of one Judge of a Division Court, 
or of two or more Judges of such High Court, or of 
a Division Court constituted by two or more Judges 
of such High Court, wJteie such Judges are equall) 
divided 111 opinion, and do not amount m number to 
a majority of the whole of the Judges of the High Couit 
at the time being , oi 

(6) fiom any deciee /lom which under section 102 no sicond 
appeal lies 
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112. (i) Notliiiig coiitamed t» this Code shall be deemed — 
(a) to bar the full and unqualified exercise 
of//wMajcsty’spleasuieinreceiving 
or lejecting appeals to His Majesty in Council, oi 
otheiwise howsoever, or 

{b) to interfere with any rules made by the Judicial* Com- 
mittee of the Privy Council, and for the time being 
m force, for the presentation of appeals to Ilis Jlajesty 
in Council, or their conduct before the said Judicial 
Committee. 

(j) Nothing herein contained apphes to any matter of criminal 
or adiniralty or vice-adnuxalty jurisdiction, or to appeals from 
orders and decrees of Prize Courts. 

Appeal to His Majesty in Council. — ^This matter is dealt with both 
m the abo^c sections and m 0 XLV The piovisions are substantially the 
same as m the last Code Sects 613-615 of that Code have not been rc'cnacted, 
and n. 4 and 0 of 0 XLV. arc new. 

In tho Common Law of England must bo found the origin of the jurisdic- 
tion of tho Sovcieign m Council, but the Statute Law has lecogmzed and 
aflmned such junsdictioa In 1726, by a charter granted by George I , an 
appeal lay m the case of tho Mayors’ Courts to tho Governor or President m 
Council and in important cases (i) to tho King m Council Tho appeal to 
tho Privy Council from tho Court of Sudder Dewany Adawlut (which the High 
Court on its appellate side represents) was granted by 21 Geo III c 70. 
Tho power to admit an appeal was first conferred upon the Sudder Dewany 
Adawlut by Reg. XVI of 1797, sect 2 (2) In 1833 the Judicial Committee . 
of the Privy Council was created, (3) and by orders of Her ilajesty in Council 
of the 10th April, 1838, passed in pursuance of 3 and 4 William IV c 41, certain 
restnctions were placed upon the exercise of the power of the Sudder 
Dewany Adawlut to admit an appeal Tho practice of the Calcutta High Court 
m the admission of appeals has been regulated by rules of the Court made by 
tho Sudder Dewany Adawlut on the 17th December, 1838, and by the High 
Court on the 30th July, 1870 (4) The Charter Act of 1861 (24 and 25 Vict. 
c. 104) substituted the High Courts of Calcutta, Madras, and Bombay for the 
Supremo Courts established under the Charters of 1774, ISOO, and 1823 
respectn ely Tho Rules now in force ha% e been issued under the pow ers ^ ested 
m tho High Court by 24 and 25 Yict c 104, sect 13, bj^tho Letters, 
Patent of the High Court, 1865, and by tho Code of Civil Pi-ocedurc These 
Rules cauic into forct'from 1st July, 1891 (5) The right of appeal to tho Kingm 


(1) Ilbcrt'ti GoiLrnmcnt of India, 2ad Ed. 
V 32 . 

(2) la tho m&ttir of tho Pcttttoa of Eeds 
Hosmoo, 1 C. 411(1STG) 

(3) Saflord and ^VhecIcr’s Prny Council 
Practice, 450. 


(4) In tho matter of tho Petition of Eeda 
Bossem. 1 C 444 (1S76) 

(5) Bcichamber's Rules and Orders, Appel, 
late Side Rules, Introductory Rule, also ft. 
I.Ch II,r.Tm,Pt II.CLIV.ctc. 
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Council now rests ou oUuso 39 of tho Letters Pitciit of 18G5, rt id with sects lOJ 
und 110 of this Code, and 0 XLV (1) 'IJiough appeals from the Hi^'h Courts 
in India aio regulated by positive Statute, >tt the Sovereign in Council possesses 
by virtue of the Iloyal Prerogative u clear appcll itc jurisdiction over the judg 
ments of all Courts of Justice established in any of the British dominions bejond 
the seas, and notwithstanding the express statutory rights of appeal from the 
decisions of tlie High Courts, it h vs been repe itcdly held that, notwithstandiDg 
the statutes which prescribe tho time and mode of vppcaling and the hmits m 
point of amount, tho power o! tho Sovereign in Council to entertain petitions 
for leave to appeal where the conditions imposed by the Statute have not been I 
complied with, rernams m full foice The jurisdiction was exercised in 1S62 | 

111 an appeal from Oudh, where there was no positive Statute law, Begulation j 
or Ordei in Council applicable to the idimssion of appeals from tlie Court of the 
Judicial Commissioner of Oudh to Her Majesty in Council (2) Thus also it is 
quite discretionary with the Judicial Committee to aduiit an appeal in cases far 
below the appealable aiuount meutioued in the Statutes and long after the 
peiiod prescribed by the Statute for fihng a petition of appeal in India has expned 
bueh petitions have been admitted and have led to rcveisil of tho judgment 
of the Courts below But the High Courts have no power to allow or 
cuteitam a petition for leave to appeal, or to eta) execution or to tahe 
security for costs of an appeal, except strictlj m accordance with the terms 
of the Statute oi with an) order tlio Piiv) Council may make in the particulai 
case (3) Iho Judicial Couunittco act only as advisers to tho Ciown and not 
vs a Couit of Judicature (4) and * humbly recommend’ tbeir conclmions 
to His Majesty But a commission appointed by the Governor Genera 
for the purpose of inquiring into the truth of an imputation •vgainst a ^ 
Chief and of icpoitmg to tlio Governor General m Council how far the 
same was tiue to the best of their judgment and belief was held to be a 
• commission appointed by the Governor General himself foi tho information 
of Ins own imnd in order that he should not act m his pohtical and sovereign ^ 
character otherwise than in accordance with the dictates of justice and eqmt} 
and not in an) sense a Court or if a Court not a Court from which an appea 
lay to His Majesty in Council (5) Nor is theie any appeal to His Majesty m 
Council from the Courts of Assistant Political agents Pohtical agents m Kathia 
war 01 fiom the decision of the Governor of Bombay in Council ( ) 

By the teims of the Chartei (and viso the Code) the appeal given is confine 
to Judicial acts nainel) from deciees and orders though special leave may bn 


(1) Chataprat bingli Dugar t Kbarag 
bingb Lacbmiram P C,40C 085(1^13) 

(2) Salik llam i Vzim -Ui 8 Af I A 
270,2/2 274 (1802) 

(J) SalA Ram i Vzim Ah 8 M I V 
27u 272 (1S02) (uoIl) For right of appeal 
to tho Privy Council m Criminal Cai* s c 
Joy Kis&cn MooLherjeo Petitioner, 1 W B 
P C 12 (18l>2) Gaiigadhai Tilak i Queen 
lmiTc5s .5 I \ 1 8 (1807} « t 22 B 


528 532, Vtaur Singh r R , 18 C L J 
(IdlJ) and Chintamon b Hoh * Lmg Lni 
peror, 18C I* J 110(1908) 

(4) Safford an! Wheelers Ihny Council 
Practice p ] 

(5) In re Maharaja Aladhaiia bmgh 

I A 23J, 241 (1904), sc J2 C 1 4 ^ 
8C W \ 841 

((Jlleui Cliand i Vzaui favkarlal 
C B Jbl,4-0 4.1 (1J05) 
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granted by tUo Privy Council (1) Thus it has been held by tho Privy Council 
that no appeal lies to It under the Land Vcquisition Act {I of 1891) sect 5i, 
since an an aid by tho Uigh Court under that Act is neither a decree under sect 2 
of tins Code nor a decree, final judgment oi order within tho meaning of the 
Letters Patent, but is the last of a scries o£ arbitration proceedings (2) ^Vbero a 
matter has been referred by His Majesty to the Judicial Committee which la 
not strictl} an appealable grievance, tbeir Lordships of the Privy Council maj , 
under the reservations contained m 3 1 Wilhara IV c 11 advise His Majesty 

to grant tho petitioner leave to appeal (3) Special Icaa e to appeal was given m 
a case against an order made by the Judges of the Supreme Court of Madras 
dismissing the Master of that Court from his office for alleged official misconduct, 
because the order was not made m the course of a judicial proceeding (4) But 
in Ex parlG Rohertson (5) it was held that the Judicial Committee have no juris 
diction to take into consideration the propnet) of tho dismissal of a public 
servant, who held his office durmg pleasure unless the matter is expressly 
leferrcd to them by tho Crown Following this case it has been held tint 
the Privy Council have no junsdictiou to grant special leave to appeal against 
an order of the High Court at Calcutta under sect 20, clause (2) of Bong 
lleg V of 1831, dismissing a ^lunsiff for corruption in the exorcise of hn 
functions aa a Judge (0) 

As stated, the King in Council, by virtue of the Rojal Prerogative possesses 
an appellate jurisdiction over the judgment of all Courts of Justice established 
m an> of tho British Douumoos bc\ond the seas, and it is quite discrctionarv 
witli the Judicial Committee to admit aa appeal la cases far below the appeal 
able amount mentioned in the Code, and long after the period prescribed for fihng 
a petition of appeal m India has expired (7) Thus when the High Court in 
India has refused tho ncetssat) certificate, tho aggrieved part) may present i 
petition for tho exercise of tho prerogative right of the Crow n to admit an appeal 
md the Judicial Committee in a fit case, will advise His ^I'^]csty that leave to 
ippeal should be allowed on tbo usual terms as to security In a fit case their 
lordships will advise Hts Majest) to grant(8) an order stajing proceedings 
wlicrc tho High Court in India refused to make such an order on the ground that 
Ibo Code gaao them no jurisdiction over tho subject matter pending an appeal 
not certified by thcmselv cs (9) As a rule m cases uiub r the appcalabh amount 
before special leave is petitioned from Ills Majestv in Council an applicatnin 
should bo made to tho Hiph Court for a ccrtilicati Ihit then c uov»rfheleKH 
V fit one for appeal (10) 

(1) lu re Mmcbia jjcr Lord Brougbatn. 

4 M I \ ..0, .dl(l&l7) 

{J) Ilanguoa lloUtoung Ltd « 

C* 11 itor ll»nK K n, r C , to ts 21 (JJl.) 
all! sro bjiixiid Olh rr SalMtUi lluddiug 
str*« Dov^aUiai Iki i ji 37 11 oO<>(lJ12| 

(3) In re Miarluii rd llrougiiain 

4\UI ^ -2i> -21 (Isf) M 
2 M 1 t 4.S(1M1) 

(4) /nrrMin Lin 

(JUMP ^1 

l« ) lull <• mat Nr f M Lun 1 I Ulu L 


I3\LL \. 343,340(1S"0) 

(7) L^lik lt«ui t Vuiu \li <> 31 I \ 
2*0 2"2(iM>2) !.(■. xtt 112 

(S) UaLiiulL > • furiiir Is I V s j 
(IhiO) !> c 1 I U I - Vlitlar 

BadLa 11 Li I' \ 112 llMl'aiJ 
(a) MuLrtL *1 an Ira r Salt i ,.Lan 27 1 
I 4 (Is rj) » ( 2' I \ 2*>l , 4 I 

\t N 31 

(I *) Moil Cl-arvl a i an. a 1 ra»-a>l 
291 V. 40(1 ol) 
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Special leave, by the Privy Council, when granted. — The Pm-) 
Council will not advise Hia Slajcsty to exercise this prerogative and to give 
special leave to appeal unless there is some substantial question of law of general 
inteiest involved (1) Tlio petition for spccnl leave to aiipeal is nob by 
way of appeal from tlio decision of tho Court, but it is presented for an 
exercise of the prciogativo right of tho Crown to admit an appeal Although 
it 13 not an appeal, it is perhaps a more convenient proceeding than an appeal 
because tho Privy Council can then grant leave on any otlicr ground, if other 
ground appears for tho indulgence that is sought, and if it finds that, m a ca'e 
in which tho appeal la claimed as of right, the Court below has refused 
tlic certificate for a reason which ippcara to them to be an unsound reason, 
then they will adviso His ilajcsty to adiiiit the appeal ( 2 ) The Privy Council 
18 not bound by the provisions of the Code. Tlius where in an appeal to it by 
0110 of the defendants, it set aside a decree of tho High Court and restored 
that of tlic first Court, and it appeared from the wording of the decree of the 
Privy Council that the dofcndaiits generally w ere entitled to have the benefit 
of tho decree, held that the defendants generally were entitled to tho benefit 
of tho decree thougli there was no common ground sucli as is referred to m 
tho Code (3) 

Special leave without requiring further security — ^^Vhe^e the High 
Court passed a separate decree on a cross appeal, identical m terms with those 
of the deoreo passed on appeal in the same suit, and granted leave to appeal 
m one and refused it in the other, tlicir lordships granted special leave without 
requiring further security than had already been taken by tho High Court (4) 

Leave to appeal, granted without authority — special leave 
granted —An objection that an appeal has come before the Judicial Com 
mittee witliout proper authority, viz that the leave to appeal should not hs^c 
been given, ought to bo taken at tbe earbest moment, for the obvious reason 
that the great expense of piepaiing for tho hearing is thereby saved, which 
is uselessly incurred if, when the objection is ultimately taken, the Privy Counci 
feel obliged to yaeld to it, but it is clearly competent to the Judicial Committee 
to hear such an objection at any stage of the appeal, and it is not unfrequently 
heard when the appeal is called on and before tho arguments on the merits hav c 
commenced (5) 

Special leave to appeal — contents of the petition — Such a petition 
should contain a full statement of the facts and legal grounds showmg that 
there is a substantial case on tho merits, and a point of law involved proper 
to be determined by the Privy Council Thus, where the statements contained 
m the petition were of a too general character to enable the Pnvy Council to 
judge of ^e propriety of granting the special leave prayed for, their lordship® 


( 1 ) Moti Chand V Ganga Prasad, 29 I A W R 280 (1870) 

10,42 (1001), 8 c , 24 A 174, 6 C W N (4) Maliaramad Ilaani ud dm v Najilo” 
302,304 , 4 Bom L. R 139 23 f A 167(1890), a c,19A 95 

(2) Ralumblioy i liirncr, 15 B 155,168 (5) Gajadliur Persliad j Widows of rmsH 

(1890) All Bc^ lOB J R 231,223(1875) 

(3) LucUtueeput i IvUoobuniuBsa, 14 
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ordered that the petition phould lie either diMiiissod, ^sith hhort) to present 
another petition, or stand o\cr to amend tlio petition (!) If a scnoim 
qvicstum of law is inaoKed in the appeal, special Ua\c v.ill ho granted hj the 
I’naj Council, though leaao had been refused hj tlio High Court (J) bpcenl 
ka\L has been refused in the following cases — morel) hccausc the Judge had 
omitted to record anj reason while granting i rcaiow, whicli ho should hnac 
done , (3) and where the High Court dismissed an appeal as barred by 
limitation, the ludicial Commiltcc not being sitisfad (hat the refusal of the 
High Court to admit the appeal out of lime was wrong (1) 

Rescission of special leave to appeal — ^\hc^e there is an omission 
of an} material fiefs, whether it arises from improper intention on the part 
of the petitioner or whether it anses from accident or neghgcncc, still the effect 
13 just the simo if the Court has been induced to make an order which, if the 
facts were full} before it, it would not, or might not, has chccii induced to make (5) 
So an Order in Council made upon an ex parie ipphcation granting special leas c 
to appeal upon an allegation as to the aalue of the property in dispute was 
rescinded, where there were omissions m the petition of proceedings m the suit, 
which showed tho true \aluo of the property Generally an Order in Council 
obtained upon an ex parte petition, which omits to state tlie true facts, will be' 
discharged with cost^ but if there has been laches in appl}ing to discharge tho 
order on tho part of the re.^pondent no costs will bo given (G) Where special 
leave to appeal is granted upon a petition in which material niibstatcmcnts are 
made, objections should bo taken b} tho respondent by a prebimnary motion to 
rescind tho leave to appeal, or at any rate before the hearing of tho appeal, when 
called on, has been entered on \\ here it is not clear that the material misstate 
meuts in tho petition had been made with an intention to deceive, and tho 
objection to the appeal is taken at a late stage of the hearing, the Judicial 
Committee may dechno to dismiss tho appeal, but rcluso the appellant 
the co»ts of thoappeal Butif their LordshipsaresatisGcd that the misstatements 
were intentionally made to deceive them, they will, oven at a late stage, dismiss 
the appeal (7) 

Ro-wers of Higli Court alter admission —The question has arisen 
and been answered affirmatively whether the High Court after tho admission 
of an appeal to the Privy Council, has anj further autliont) in the suit, and 
competence to do any judicial act relating to it Thus on the death of a party 
on the record of an appeal pending before the Privy Council, evidence must be 
given m the Court from wlncli the appeal has been preferred of the repre'^entativo 
character of the person or persons bj or against whom revivor la sought The 


(1) Gorce Slonec v Juggat India, 11 M I 
A (180C) 

(2) Gooneshar t Gonesli Das 3 C W N 
ccxxxvm (1809) 

(3) Shankar Buksli t Balwant Singh 27 
I V. 70 (1899) 8 c,4C W N 203 

(4) Ram Naram t Parenesvvar 30 C 309 
(1902) 


(d) Vloliun Lai Sookul t Bibco Dosa, 8 
MIA 193 (1861), i>er Lord Kingsdown 
p 195 Amcena Kbatoor t Radha Benode 
Misscr 7 M I A 201, 263 (1859) 

(6) Ibid SCO also Mussoorio Bank i 
Raynor 4A 500,503(1882), s c,9I V 70 

(7) Ram Sabuk v Karamco, 14 B I R 
(P 0)394,406(1874), s c,23\\ R 113 
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Court below should gi\c its own opinion as to who arc the parties who should 
be substituted upon the record, and should make and ■'end a certificate 
or statement on whicli thtir Lordships can act (1) Wien only the petition 
for leave to appeal Ins been filed and before it is allowed, the Iligh Court 
lias jurisdiction to entertain applications relating to the appeal (2) Further, 
if tlic appellant Ins taken no steps towards prosecuting the appeal, the 
petition of appeal nn) he struck oil the file bj the High Court (3) The 
Judicial Committee }n\e no jurisdiction to entertain any application m an 
appeal until the petition of appeal is lodged there, though tlie transcript lias 
been registered in the Council ofiicc(l) If after the adim'-sion of the appeal 
no steps arc taken by the appellant within reasonable time, the Judicial Com* 
mittcc, upon a certificate of tlic Registrar of the High Court that no further 
proceedmgs haa c been taken after the adiiit'^sion of the appeal, will dismiss it (o) 
It was considered that an appeal to the Privy Council ha\ mg once been admitted, 
whether properly or erroneousi}, the High Court had no further jurisdiction to 
review its order and declare the appeal rejected (6) But in a later case Prinsep J . 
lield that an order grantmg lca\e to appeal to tlie Privy Council was open to 
review (7) And an order refusmg leave to appeal to the Privy Council can he 
reviewed bj the Court which made it (8) 

Rehearing of appeal by the Pnvy Council —It is unquestionablj 
the strict rule, and ought to be distinctly understood as such, that no cause 
m the Privy Council can be reheard, and that an order once made, that is a 
report submitted to His Hajesty and adopted, by being made an Order m 
Council, IS final, and cannot be altered The same is the case of the judgments 
of the House of Lords, that is, of the Court of Parliament, or of the 
Kmg m Parliament as it is sometimes expressed, the onlj other supreme 
tribunal ^Vhate\er, therefore, has been really determined in these Courts 
must stand, there being no power of rehearing for the purpose of changing 
the judgment pronounced Nevertlielcss, if by misprision in embodying the 
judgments, errors have been introduced, these Courts possess, bj Common 
Law, the same power which the Courts of Record and Statute haa e of rcctif} 
mg the mistakes which haae crept m It is impossible to doubt that the 
indulgence extended in such cases, is mainl} owing to the natural desire 
prevailing to prevent irremediable injustice being done by a Court of the 
last resort, where by some accident, without any blame, the part} has not 


(1) Haidar All v Tassadduk Rasul 16 C 
184(1888) 

(2) Hurro Soondcry v Kistoniuth, Fulton 
10 (1842) 

(3) Gobardhan t ^lam IJibi, 6 B L R j6 
(1870), Tlial oor Kapilnath V Tb© Govern 
ment, 1 C 142 (1870) 

(4) Gungadhur i Radhamonpy, 0 Moo 
1> C 411 (1855) 

(5) Rabutty Dassee t Radhananth, 6 
M I A 316(1850) 

(0) Vmecrunm>>«a i indurjeet, 6W R 9" 


(1866) 

(7) Gopinath Birbar v Goluck Cbundcr, 
16 0 292 (1884) [this case on tho interprcta 
tion of substantial question of law apjicais 
to be oveiTulDd by the Pnvy Council case] 
Tulsi Peraaud Bhakt t Bcnayeic Misser, 
23 I A 102 (1894) , 8 c , 23 a 918 , Sukal 
buttiw BabuLal,28C 190,193(1900). » c, 
5 C W N 

(8) Nand Ivjshorc r Ram Golani, 39 C 
1037(1912), IOC W N 1089 
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been heard, and an order has been inadvertently made as if the part) lias been 
heard Under the peculiar circumstances of this case their Lordships 
recommended the restoration of the appeal dismissed ex parte (1) Eaen 
before report, whilst the decision of the Board is not )et res judxcaia, great 
caution lias been obsetaed m pcrmittmg the rehearing of appeals (2) After 
the respondent has had notice of a pendmg appeal, ho is not entitled to further 
notice that the record has been transmitted or that the appeal is set down for 
hearmg, and ho cannot ask for a relieanng of the appeal on the ground that 
he had no such notice (3) The unusual mdulgcncc of recommending a 
re hearing of an appeal to IIis Majest) ought never to be granted except under 
ver) special circumstances, and only avberc tlic cz ■paric hearing has not been 
occasioned by any default m tlic party applying for a re hearing (4) An Order 
in Council rescinding a previous Order m Council, granting special leave to appeal, 
may bo discharged and the appeal restored (5) ^Uso an appeal dismissed for 
want of pioseoution (under Rule 5 of the Order m Council of 1853) has been 
restored on explanation of delay incurred and on conditions as to costs and 
security to bo given in England (6) 

Appeals from decision given on second appeal — In an appeal to 
the Privy Council from a decree of the High Court made on a second appeal, 
the hearing before their Lordships must be based upon the matenals which wore 
open to the High Court, and the findings of the Subordinate Judge on matters 
not involving questions of law must bo taken as conclusive, (7) and in such cases 
the findings of fact by tiic first Court are bmdmg on the Judicial Committee (8) 

Concurrent judgments on fact— The Judicial Committee avill not 
interfere with concurrent judgments of the Courts below on pure matters of 
fact, (9) unless very definite and explicit grounds for that interference are 


(1) Rajendernaramv DijaiGovmd, 1 Moo 
I A 117, 120, 131, 142 (1830), per Lord 
Brougham 

(2) VonLata Naraemha v Court of Words 
Ur A 155, ISSdSSd), 8 c, 10 3L 7J, 78, 
Yarlagadda Durga v Mallikarujuna, |4 M 
439 (1891) 

(3) Lalta Pershad v Azzizuddin, 24 I A 
49 (1890), 8 0,19 \ 209, Surnomojee t 
Slioshco 3 I 0 U 1 CO, 12 I \ 257 (ISOS) 

(4) Ra]endcr Naram t Bijai GotiimI, I 
Miio P C. 117 (1S3C), Surnomojre 1 
bhoAheo MoLLcc, 12 I t 207(l8GS) 

(5) Mohun Lall v Dibeo Dasj, 8 Moo I A 
402 , 497 (ISOl), SCO lb , at p 193 

(0) Uabiabai r Mabomod Ismad, 24 I \ 
12S a. C.21 B 723(1897) 

(7) LacbmcsvrarSingb t 3Ianowar Hosscid, 
19 0. 253 2G0 (1891) , a. c . 19 I A 48. 53 
I uchmanSingbr Puna, 1QG753,755(1S99) 
K. a, iq I t 125, SCO Pcstonji Modi r 
Queen Insurance Coj , 25 B. 332, 33i» (1^00) 


(8) Anangamanjari V Iripura Soondari, 14 
I A 101, 110 (1887), B c, 14 C 740, at 
p 748. Munnalalv Gairaj, 17C 240(1889), 
Durga Cboudbraiii i Jauahir, 18 C 23 
(1890) 

(9) Mounglba Hujeen V Moung Panlvjo, 

27 1 A 100(1900). 8 c,28C 1 4 C W 

V 808, DbaramCbandt Bhawani Misrans. 
25C 189.191(1837), a, c 24 I A 183, 
IC W N 097, Bircawar i Sbib Cliandtr, 

19 L V, 101 (1892) , s c , 19 C 452 401 , 
Ram 2«arain i Bhim Ganjhu, 3 C W 
249 (1893), Sundaxabnga baami r Rama 
Svami, 26 I A 55. 57 (1899). « c , 22 
M 515. Han Hart UmanParsbad 141 \ 

7 (1886) 6 c 14 G 29o Krubnan i 

budcTi 12 M 512(lSa9) UamLolc 31(h(|| 
Husam 17 C 8^2 (l&JU), \rgbar lUza t 
MehdiHosscia 20 C 5G0. 572 (1892) , s r, 

20 I A 33, 47, Parbati Dasi r Baikunta 
Nath. P C , 10 C L. J 1.9 (1913) 
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a‘5signe(l,(l) *'*nd it is satisfied that there is mibcarnage of justice or tlic Molation 
of any principle of haa or procedure (2) But avhero there arc concurrent findings 
of facts and tlieio is no subatantial question of liar in I'^suc, tlicir Lordships, 
in Older to see hoaa far tlie Courts lin\o concurred in tlicir aicaa of the facts, aaall 
evaminc precisely aaliat tlieir findings are (3) ^\Jicrc the Courts m India haae 
come to a certain conclusion on a certain issue, tint is a fact aalncli, considering 
the ad\ autages tlic Judges in India generally posses-i, of forming a correct opinion 
of the probabilit) of a certain transaction, and m ^ome ca«es of the credit due 
to the a\ ituc's, affoids a strong presumption m faa our of the cortcctuc s of their 
decisions, yet tliat circumstance docs not and ouglit not, to rclieae the Judicial 
Committee, the Court of last report, from the dut> of cMmming the avhole 
eaideiico and forming for itself an ojuuion on the avhole case (1) But the dut} 
of a Court of ultimate apjical is to judge from the evidence and not to infer from 
probabilities (5) In a rcccut case where in a mortgage deed a fictitious entry 
had been made (avhich if correct would liavc brought it avithm the juri«dictioa 
of the Calcutta High Court), and there was no evidence that there was an error 
it was held b) the Privy Council that concurrent findings of error were not 
findings of fact, since a decision that tlicrc is no evidence to support a finding 
IS a decision of law (6) 

The Judicial Coimmttco has refused to depart from tlie rule as to cou 
current findmgs of fact, morclj because the Higli Court lias admitted documents 
tendered by the appellant which the first Court had rejected (7) It cannot 
detract from the weight of concurrent findings of fact, that difiercnt Courts 
in amving at tlic same result upon the same evidence, ha\ e not been influenced 
by precisely tlie same considerations A difference of opinion to that extent 
IS only calculated to suggest that the evidence, whatever view bo taken of it, 
must necessarily lead to one and the same inference, and there will be no 
interference by the Privy Council m such cases (8) WTiere no question of 
law, either as to the constniction of documents or any other point, arisen on 
the judgment of the High Court, and there arc concurrent findmgs of the two 
Courts below on the oral and documentary evidence submitted to them, their 
Lordships will not entertam an appeal (9) IVlien the question is not one ol 
construction of one or more deeds, which would be a question of law, but is 


(1) Moung Tha Huyeen i aioung Pan 
Xyo, 27 1 A 100 (1900), a c , 28 C 1, 4 
C W N SOS 

(2) Ram Snmati v Ivhajendra Nara>an, 
31 I V 127, 131 (1904), s c , 31 C 871, 
9 C JT 74 , yiudhoo Soodun t Soroop 
cUuiiJer,4ai I A 431(1849), s c 7W R 
P C 73 , aieka VcnLataramayja \ppa/ow 
t Shri Raja Parthasaratliy Apparow, 17 
C W \ 1222, P c (1913) 

(3) AsgUat Roza t Melidi Hossem, 20 
C 500, 572 (1892), s c , 20 I A 38. 
40 

(4) Mudlioo Soodun i Saroop Chuadcr, 
4 ai I \ 431, 433 (1819), Musadeo 
^lahome I Cazeem t Mcerza All>, 0 3L I V 


27, 49 (1854), Cliundcr Moneo t Munmo 
Uince 8M I A 477,489(1801), Tayammaul 
V Saschachalla, 10 M I A 429(1S65) 

(5) Wise V Sunduloomssa, 11 M I A 177 
(1SG7) 

(0) Harendra Lai v Han Dasi Lcbi, P t. , 
19C L J 484(1914) 

(7) Hurn Bhusan v Upendra Lai, 23 I A 
97, 100(1895), 8 c, 24 C 1 
(S) Ndmoni Singh v lijrtichundcr, 20 C- 
847,852(1893), s c 20 I A 95 
(9) Toolscy Pirsaud v Benayck, 23 I A 
102, 104 (1890), s c,23C 918, see also 
Sokulbutti ^ Babulal JIandar, 28 C 190 
(1901), 8 c,5C W N 455 
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1 question as to the effect to be gi\cu to decrees, leases and other documents 
as evidence of eertam facta {eg that of adoption and its consequences), the 
concurrent findings against tlic fadum of the adoption will not be disturbed 
merely because the evidence latgelj consisted of loa'^cs and other wTitten 
documents (1) 

The well knoivn rule of the Judicial Committee not to disturb concurrent 
findmgs of fact b) the lower Courts, unless thej arc shown to be erroneous, is 
none the less applicable, althougli the Courts may not have taken precisely 
the same mow of the weight to be attached to each particular item of evidence. 
Thus their Lordships declined to disturb such findmg where one Court relied 
on the oral and the other on the documentary evidence (2) In boundary cases 
the appellant must come prepared to show clearly where the decree appealed 
from IS wrong, and what other course is right , it is msufllcient to raise doubts 
as to the correctness of the decision (3) 

It has been recently held that the provTsions as to concurrent findings on 
fact would be misconstrued if the Judges m India were by implication subjected 
to the dut} of malung them narratiac of circumstances minutely cvhaustne, 
under the penalty of bemg presumed to ha\c o\erlooked elementary considera- 
tions (1) 

The Judicial Committee will not, ou the ground that there was some im- 
perfection in the pleadings set a«idc the decree of a High Court, when the 
High Court were right on the merits of the case (5) Nor will their Lordships 
allow any now point to be taken for the first time m the Privy Council (G) 

Reversal of decree on preliminary question entry into merits — 
In Pischer v ICamaLa NaicKcr (7) it was arranged, m the commencement of the 
argument, with the consent of the counsel on both sides, that if their Lordships 
should bo of opinion that the decision of the Court below could not bo sustained 
ou the grounds on which it had been based, tbc} sliould proceed to consider 
the whole case on its merits, and finally dispose of it .Ind their Lordships, 
being of opinion that tho decision could not be sustamed on the grounds on 
whicli it had been based, considered the whole case on its merits and dismissed 
tJic appeal \rithciit cost*? saving that is the} dtsmi^^scd the appeal on wioWj 
different grounds from those relied on by the Court below the dismis«al should 
bo without costs 

Costs — Mlicn a cause is remanded by the Pn\j Council and the mis 
carnage of tho suit was occasioned by the manner m winch the issue was framed 


(1) I ucliman Lai i Kaulij-a Lai, 22 1 \ 
51,53(lSaJ), 8 c, ’2C GJ9, 018 

(2) Anugra Nuram t Hanuman Sahai, 
30 r 303, 303 (1^1’), s. c. 30 1 A. 41 . 
7 C. W N 225 

(3) Uajeaomar Ua> r Gobind Cbandrr 
101 L 140. 147(lS02), 8.c,lJC 071 

(4) Mirusjjjadr llaur Ui,30l \ laC 
(1012), 10 a M A' SsO. 14 Bvm L. U 
1015. 


(.>) Gunga Fcrrhad r Moharani Bil i, 
121 V 47,51(1334) 

(6) bundaraliosa Suami t Ilamasvaini, 

20 I \ 55. 5- (1309) 6 c 22 51 5J0; 

banibkuaatU t burjauom, 24 I V 191 
(1397). a. c.. 2.> C 137. 1 C. N 04 J, 
IiuamOaDdi r Kauiaksaaii Periliad, 31 C 
1003, 1017 (1391) , c., 21 L ^ 113. 

(7) S1LI L170, 133. ls9(l3CO). 
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by the Judge, tlic costs of qipcal should he directed to bo costs m the cause (1) 
111 the case (2) cited their Lordships, while reiinnding tlic case, ordered that if 
the respondent failed to appear in the High Court, or if the appeal should be 
decided against liim, the respondent sliould pay tlio appellant’s costs of the appeal 
m England, and the costs (if an}) paid under the decree of tlic High Court were 
to be repaid to him Wien an appeal is heard cx parte m the absence of the 
respondent and it is dismissed, tlic respondent is entitled to costs up to, and 
mcludmg the lodgment of his printed ca^e, and also to tlie costs of appearance 
for applymg for the same (3) 


Pauper appeal — In an early case (4) leave to appeal m forma pauperis 
was granted on an application to the High Court on an unstamped paper, but 
certified bj counsel that there was reasonable ground of appeal It has been 
lecently held that the High Court cannot entertain an application for leave to 
appeal to the Priv} Council in forma jtaupens and to be exonerated from deposit 
mg the respondent’s costs and the usual fees (5) ’Ilic question whether it is 
necessary to apply for leave to prosecute an appeal m forma pauperis m England 
although the Courts m India admitted such an appeal, was referred to m ^fuiini 
Earn V Sheo Churn (6) 

Appeal pending, effect on rights of owner — The pendency of an 
appeal to England does not put the part} who subject to that appeal is the 
owner of an estate under a legal disability to bring a suit m that character against 
third parties (7) 


Decree — This term is defined in sect 2 (2) and under that definition a 
decree may be cither prebminary or final The distinction between the two 
IS pomted out m the explanation to that section Under sect 97, parties 
aggrieved by preliminar) decrees arc required to appeal therefrom Sect 594 
of the last Code ran as follows * decree tticludes also judgment ami otder (o) 
Decree now includes a final order Clauses (a) and (6) of sect 595 of the last 


Code spoke of “fnal decrees Sect 109 now speaks of any decree or 


final 


order Apparenth then, an appeal will lie from a decree wluch nia) be 
either final or prelimmax) and from an order which is final This is m 
accordance with previous decisions A final decree was always appealable 
And the Privy Council held that ‘ final for this purpose did not mean the last 


(1) Rajah Saheb Perhlad Sem v Run 
Bahadoor 12 SL I A 289 (1809) 

(2) Kaleo Pershad v Binda Lall 12 
MIA 343,349(1809) 

(1) Sambhu Nath v Surjamani 24 I A 
1 )1 (1897) 8 c , 25 C 187 189 , 1 C W N 
04J 

(4) In re Jowad Vli S W R 48 (1867) 
riiw order was mado on condition that the 
usual security for costs was to bo gircn and 
tho costs of translation deposited 

(5) Jagadanan I i Rajendra 17 C L J 
381 (1012) 


(6) 4M I A 114 136(1840) 

(7) Rajah Saheb Perhlad Sem v Budhoo 
Smgh 12 M I A 27i> 342 (1SC9) s c 
2 B L R (P c) 111 142 2 W R (r C) 
6 20 

(8) It has been held that thereforo tl o 

provision m sect 588 of tho last Code did not 
restrict tho provision m sect 599 that an 
appeal might be brought to tho Ring 1 1 
Council from a final order Krishna Prasad 
V 3lotichand 40 I A 140 1" C I J 573 

(1013) 17 0 W N 037 
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(lartc but a lU^rct dtlcrmuiuig tigbls luull>, bucli is i jinluum ir) ditxu 
(stablu>liiiig the Inbihty tu account iml duL-cting accounts to be tikcn (I) 
111 the ca-^c cited it Mas md that, to decide Mhctlicr a decree is linil or 
not, the Court should look at what wan the rcil question before* the Court 
when the decree was nude \\licrc the plaiutilT alleged that the defendant was 
iccountablc to huii upon sc\eril clamus, ntid the dcfindnnt alleged thithc had 
got legal defences to c\er} one of those claims and that he Mas not account ihle 
it all, and the Court held tint the legal defences put forM ml Mere aalid is t<i 
^oIuc of the chuus, and as to others of the claims the) Mere in\alid and 
therefore the defendant muat account, and pis-cd a decree for iceount, buch 
I decree directing accounts Mas held to be a “filial'’ decree under the list 
Code (2) “ It IS true,” said Lord IfobhoU'C, “ that the decree th it m is made 
does not declare lu terms the liability of the defendant, bnt it directs iccounth 
to be taken mIucIi he Mas contending ought not to he taken at all, and it must 
be held that the decree contains Mithm itself in a'^'^crtiou that, if a balance is 
found aganut the defendant on tho'^c accounts, the defendant is bound to pa) 
it Therefore the form of the decree is c\ictK as if it aflinncd the liabilit) 
of the defend lut tu pa) somctliuig on each one of thc-^c claims, if oiilv the nrith*- 
metical result of the account “hould be uorked out against him Xom that 
question of lubilit) Mas the sole question m dispute at tiic hearing of the cau«i‘, 
ind it is the cardinal point of the buits The iritliinctical result is oul) a coiisc 
qucnco of tlic liahilita fhc real question m i«suc uas the Iiabilit), and that 
Iijb been determined b\ this decree, agauut the defendant in such n mo) that ui 
this suit It IS final The Court can never go back again upon this decree so as to 
say that, though the result of the account may be against the defendant, still 
the defendant 18 not liable to payan)*thing That is finall) determmed agaimt 
him, and therefore in their Lordships’ mcm the decree is a final one veithm the 
mcamng of the Code ( 3 ) 

Xa order of remand, Mhcrc the first Court has disposed of a suit on a pre- 
Imiuury point, is not a final, but an interlocutor) decree ( 4 ) But where a 
remand was made under the wrong section and the order of the High Court 
decided a cardinal issue m the suit, which could never, while the decision stood, 
be disjiuted again, there was held to be a final decree^ notwrthstandmg that 
there might be inquiries yet to be made in disposmg of the suit, cj where the 
High Court, reversmg the decree of the first Court held that a valid bequest 


(1) Ilalutnblioy v lurncr, I \ 0 7 
e c, 15B 155(1800) 

(i) Bahinibhoy t lurncr, 15 B 155 109 
(1800). s c, IS I C cf Abell SIm t 
Cassirao C B 2CO (1882) Isbiargar t 
Caudasama, 8 B 518 (1884) 

(3) Rahmibboy t Turner, 18 I \ 0 7 
(1800), 8 c, 15 B 155 See also baiyid 
Muzbar llos!>cm t Bodba Bibi, 22 I A 1 
(1804), a c, 17 A 112, IIG, Hafiz \bdul 
t IlariRa],22 V 405 407(1000), Sbantaram 
i Jamsctji, 4 Buhl L R 212 (I 


(4) Mabant Isbiargar Budbgar t CaQili 
sauia Vmarsaog, 8 B 548, 551 (1884) , 
Habib un ousa t Muaauar un nissa, 25 A 
C29, C30 (1003), borbes t Aioccroomssa, 
10 AI I A. 340, 3u9 (18C6) . s c , 1 Suth P 
L 021, 027, Tuunarayana t Gopalasami, 
13 3L 349 (1889), Tussuduk Rasul t 
Farzaad Hasain 2 C ^ ccci (1898), 
Vhmadt Gobind 33 V 391(1911), Krishna 
Chandra t Ram Naiain, 18 C L J 124 
(191J) 
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wass juade by a will and icniandcd the c ibe for the trnl of otljtr issues (1) ^Vliere 
the High Court aflirmed tlio liability of the appelKut, which could never ho ques 
tioucd again and w as the c irdinal point m the suit, (2) an appeal was held to he (3) 
^Vliorc a candidate at an cviinmation for plcadership was cironeouely declared 
by a notification in the Government Gizcttc to be qualified for admission as a 
vakil of the High Court, but when the mistake was found out the notification 
was cancelled, on application for leave to appeal, J/cId that Chapter XLV of the 
last Code had no application, and that the matter was not one m which the 
High Court was concerned to give or refuse leave to appeal (4) Where, 
after the admission of an appeal to the Privy Council, the Court below 
passed a judgment on review m the same case, which judgment was sent 
up and notified to the Council, and put on record m the appeal case, 
it was held open to the Judicial Committee to pass judgment on 
the appeal, without prejudice to the subsequent judgment which was 
passed on review (5) 


Final order.— As regards orders made prior to decree which are only so 
many steps towards the ultimate decree, tlicy may bo styled prelumnary or 
interlocutory, and m this sense not final By final order is apparently meant an 
order which terminates the proceedings m favour of one of the parties (6) In 
the case cited, Harkby, J , said “ I do not know any meaning to the word 
‘ final ' which can be applied to orders made subsequent to decree ” Sed qu 
Such an order cannot, it is true, possess finality m the sense in which that term 
18 opposed to orders which are steps towards the decree, for the decree has 
cx hy^pothesi been made, but the order may be final as terminating the particular 
proceedings in which it is made, and the final character of such orders is recognized 
insect 2 with reference to matters determmed xmder sect i7,ante{l) It has 
been held that the question of finality must be determined with reference to the 
precise relation in which it stands to the proceedings before the Court (8) it 
IS not always easy to distinguish between what is a final and what is an interlocu 
tory order The Court of Appeal (m England) has not attempted to give an 
exhaustive definition, and the Legislature m the Judicature Act, 1875, sect 1 
has not given such a definition (9) Sect 2, clause (2), Exphnatiou, of this Code, 
says that a decree is final when the adjudication completely disposes of the suit 
“ No order, judgment, or other proceeding,’* says Brett, L J ,(10) “can be 


(1) lluzhar Hosseui v Badlia Bibi, 17 A 
(1 0 ) 112, 116 (1894) But see Baij Nath 
t Soban Bibi, J1 A 545 (1909) 

(2) Rdbunbhoy Habibboy V lurncr, 15B 
155 (1890) , s c , 18 I A 5 , cf Abca Sha t 
Caflsirao, 6 B 260 (1882) 

(3) bco Habib un nissa v. ilunnar ud 
iu!.ba,25 A 029,030 (HOJ) 

(4) In tbe matter of tbo petition of 
Sukbnanclan Lai, 0 A 163 (1884) 

(o) loondun Suigb v BoLhnaram, 1 I A 
312, 315 (1874) 

(0) Jagessur Sahai i 3Iuracbo Ivocr, 1 C 


L R 354, 358 (1877) 

(7) Sco Ram Taruk v Mosabebab, 0 C 
N 216 (1901) 

(8) Hansh t Nawab Bahadur of 31°^ 
aJudabad,13C L J 088(1912), 15C W N 
879, Secretary of State V B I S N Coy, 
13C L J 00(1911) 

(9) Lewis V WiUiams,31Ch D 623 
par Clutty J , p 627 

(10) Standard Discount Co i La Grange, 
3 C 1* D 07, 71 (1877) , s c , 47 L J C P 
3, cf White V Witt, o Ch D 58 J 
(1877) 



I’Alil Vli 
bEC 112 


APPEALS. 


U7 


winch docs not .it once ailcct the status of the partics> for winclievci side the 
decision luiy be given , so that if it is given for tlie plaintiff it is conclusive 
igainst the defendant, and if it is given for the defendant it is conclusive against 
the plaintiff” “I conceive,” sajs Rj, LJ, “that an order is final only 
where it is made upon an application or other proceeding which must, whether 
such application or other proceeding ^il or succccdi determine the action 
Conversel}, I think that an order is * interlocuforj ’ where it cannot be affirmed 
that m cither event the action will be determined ” When any further step 
IS necessary to perfect an order (1) or judgment, it is not final but interlocutory (2) 
A judgment may be either final, or preliminary, or intcr]ocutor>, the difference 
between them being that a final judgment determmes the whole cause or suit, 
and a prclmmiary or interlocutorj judgment determines onlj a part of it, Icav mg 
other matters to bfi dcterinmed (3) An order dismissing a petition, presented 
under the Indian Compames Act (Act XII of 1895) for confirmation of the 


Judge, and directing that the proceedings be remitted to the Court of the BuV 
ordinate Judge, and that the application presented to that Court may bo dis- 
posed of, IS not a final order, (5) nor is an order refusing to appoint a Hcceivcr m 
a suit (6) An order of a High Court settmg aside an order of a lower Court 
refusing to set aside an ex parte decree is a purely interlocutory and not a final 
ordcr,(7) and so is an order rejecting an application for stay of execution of a 
decree under appeal (8) .iVn order under the Rules and Orders merely refusing to 
rc open a Registrar s report is not final, (0) nor is an order deciding oulj that tht 
Kcspoudeiit should be at liberty to sue m formn jHiupc/a (10) But an order of 
the High Court based on the ground that the plaint docs not disclose au> cause 
of actionagainst the defendant is a final order within thi mcamngof this clause ,(11) 
and so is an order setting aside the decision of a low cr Court as to the rcspoctiv c 
shares of the parties to a partnership suit and directing fresh accounts to be 


(1) Salamao t \tadncr, 1 Q 13 73J, 730 
(1S91), 8 c,WL.J Q 15 024, Ot L. 1 

3J W It (Log) 517 

(2) Collins v 1 ftddingtou, 5 Q B D Jo», 
3TU (IfebOj.i'cr Bafcgalla^, L.J 

(3) The Justices ot iLo I\aco for Calcutta 
t llioOncntalGasComjianj.SB L, U 433, 
40J(l872).iJcrCouch,Cj,andMarkbj,J , 
cf. Italuuillio> I Xurucr, J 5 B. 

« c., ISL L C J J B 153 (JiOOJ 

(4) Bombay Burma lYaamg Co. r Dorabji, 
5 Bom L. IC 3ts (l**OJ) , a. c, 27 B 415 

(5) ralAdbani Uadha pTasad, 2 C 1*5,07 
(1675) 

(6) Chundi Butt i I'uJxaanutiJ, .2 t 
'.s, '130 (1535) 

(7) 2Ui Iladha lussca f CviUxtor of 


Jauapoic, 5C Jv 153, 357 (JouO) , s t 
2J A 220 and tbo lucro fact tUat the lligli 
Court apporcatly on the assuni] tion that it 
was such an order ituM icrti£<.d the suih 
iicacj of tlio amount ancJ saJuc u{ thi sujt, 
camiot make aj jicalabU an irdir whiih docs 
Dot fulhi the slatutorj cundjtioiis 

(b) Srvmvasa i Kesho I’rosad, 13 c L. J 
Krr*2ma Chandra ( Itam 'Varaju, 
ISC L. J 324 (r&13) 

(9) Itoyal Insufanco (X* t \Lhoy Coocur 
Butt 6C U N 41 (J dl) 

(30) Ijakaa *u3e,b » GopjJ Ch. 2»cr-gj, s 
C ^ dJo (1304). 

(11) lfar,sh r Nawab Bahadur of Moor 
ahidalud, 13C' L.J C55(1 j 13), 35C.t\ N 
i>rA 
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taken (1) 'llie diamLs&al oi lu appeal to the Privy Council for uant of 
piosecutiou IS not <v final order witbm the me ming of Art 1T9, Sch II of 
flic Lmutation Act (2) 


Appeal under Letters Patent not falling within the Code — 
Whcie, by an Order m Council, a case was remitted to thelligh Court with a 
direction to take an account between the parties on certain pnnciples, and it 
was fuitlier oideicd that if, on tho taking of the accounts, aujtliing should he 
found due to tho plaintiff, a decree bliould be made in his favour, and if nothing 
should be found due to him tho smt would he dismissed, and when the case 
tame back to the High Court, a Division Bench took tho accounts and 
made a decree against tlio defendants , held that sects 595, 596 of the 
foimci Code did nob apjily to such a case, but a right of appeal to His 
Majesty m Council might be successfully tlaiuicd imder clause 39 of the Letteis 
Patent, tho amount in dispute being over Rs 10,000, because it was a final 
decree of a Division Court of the Higb Court from which an appeal did not he 
to the High Court under clause 10 of the Letters Patent The expre^-sion 
Division Court ” in sect 39 (it was hold) did not apply only to a Division Court 
bitting on tho original side (3) 

“ Passed on, appeal.” — This does not mean the same thing as any order 
passed in the ei^crcise of appellate jiuisdiction So an ordei .ejecting an apphea 
tion to loview a judgment passed on appeal is not an oider made on appeal 
which an appeal lies to the Privy Council (4) Nor is an order icjecting an 
application to amend a decice , (5) nor is an older refusing to admit an appea 
presented beyond the prescribed period (6) Two essential elements to he cod- 
sideted in deciding whether an oidcr is one passed m appeal are whether tW 
relationship of a Superior and an Inferior Court exists, and whether the Superi'’^ 
Comt possesses the power to review, aflum or modify the d'^c’sions ( 
order passed by tho High Court m the exercise of its revisioual junsdictio 
sect 116 or its powei of superintendence under sect 15 of the High Cou 
of 1851 is made or passed on 'ippcal within the ineamng of this clause (S' |2 


“ Or by any other Court of final appellate jurisdiction.”— ^'1' 
example, fiom the final order of a District ^Judge, when there is no appi, 
the High Court (9) ^ 


(1) D\?ail»ar Haji Mahomed, 15 C W N 
GO (1910) 

(2) Batuk Nath v Mt j^Iuiuii Dcj, P C , 19 
C L J 574 (1114), and see Abdul Majid t 
JawahirLal.P C,19C L J G20(1911)(BOch 
an order m Counc 1 is not an order atlirmmg a 
decree) 

(3) Guru Prasanno Laluri i Jotmdra 
Mohun Lahin, 32 C 903 (1905), s c, 9 
OWN GOO 

(4) Bajah Enact Hossem t Botvshun 
Jehau 10 W K (1 B ) 1 (1808), 'jouda 
luoncc Babbeu i Maliatab Chand, b W 11 


Misc 102 {18CC) J 

(0) Sunder kooi u Chaudeshuar Proj\ 
JO C 079 (1903) I 

(C) Kassondas i t angabai, 9 Bom L \ 
COG (1907) , 32 B 108 

(7) Harish i Na\\ab Bahadur of Moor 
Bludabad, 13 C L J G38, 16 0 W N S?? 
(1911) 

(8) llarish v Nauab Bahadur of Moor 

ahidabad, iupra ,,, 

(9) Saadatmand Ivhau i Phul Kuar, -o 
I V no (1898). s 0,20 A 412,410 
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“ lu the cxcrciso of original civil jurisdiction.’ — riiirc ji no right 
of apiKal from decree made hy Iho High Court m tlic exercise of ongin.il 
juiisdictioi), if an a^ipcal irill he to the High Court itself under clause 10 , but 
there M aiiiiKt ap[)cal from a dt cue made iii (ho exercise of original jurudiction 
by a DiM-iou Hcucli of two Judges Ihcrc is iio appc.il, under cHu^c 10 of the 
Letters I’atcnt, to the l’n\y Council from an interlocutor) judgment or order 
of a Judge of the High QouzKcj an order for iiuin-ctiuii of documents), until sucli 
judgment or order has been subjected to an ajijH-al to t!it» High Court, under 
cbusc 15 of the Letters I’atcnl, except in thoic ci^es, in «!jic!i, bj reason of the 
number of the Judges who ln\c made such order, an ajijical under clause 15 la 
gi\cn dirtctl) to the l*n\y Council (1) There is no ajij'c il agnnst the decision 
of a High Court pas ed on .ipjieal from an uuard of comjieiisatiuti made b) the 
Court to which i leferencc h'ldbecn nude under sect IS of the Laud Acijuisitiou 
Act, for such, a decision i» an aw ird (J) 


“Any dccrco or order, when the casa ia certifled." — ihc certificate 
is gi\cn under 0 XLVl r J that the ease is “ otherwise’ ’’ u fit one for ajipeal 
iliis proMsion IS intended to meet sjiccial eases where the j>omt in dispute 
IS of iiuporta ■ . . > (5) In uU eases below the 

appealable .... . * to the High Court for such 

V ecrtificatc, -n • • » leave from the I’n') Council 

Itself (1) This clause includes eases where it caimot be said th.it tliu uiuuunt 
ur value of the subject-matter of the suit is Ks 10,0t)U or upwards or that tlio 
amount or value of the dispute on appeal is of that sum or upwards, (5) uhiro 
thu amount or value of the subject-matter of the suit m the Court of first instance 
IS below Rs 10,000, but the amount or value of the dispute on appeal isRs 10,000 
or upwards (fi) and where thu matter m disjmto is under the ajipealablo value 
"^Whero the certificate of the ILgb Court simply said, “ Let a certihcatc bo granted 
tic ii this is a fit case for appeal to llis Majesty m Council, and let the usual notices 
ofuii. ucd,” It was held to have been given pursuant to sect 505 (c) and the latter 
inJKiutivc of sect 000 of the former Code (7) The discretion vested in the 
ilaru't by this clause should be sparingly uscd(lj) This clause is not to be 
rpteted as rostneted to “ final orders ”(9) 


“ Pit one.”— ihus an older, rejecting a petition for eunfiiuiatiuii of 
alteration in Memorandum of Association iirescnted under the Indian Cum- 
\ uics Act (XII of 1895) on tbo ground that no such resolution as requned 


(1) bonbai 1 Altmcdlliai Uabibbai, 9 
^iJom IL C R 398. 400 (1872) 

K (2) Special OSlcer Salsctto Buildiag biles 
r t Pasabhai, 17 C W N 42l (1913) 

I ^ (3) Batiorst Frasad t Ivashi Krishna, 28 
I I A 11, 13 (1000), SruuTasa t Kesho 
' Prasad, 13C L J G31, 68Q (1911) 

(4) Moti Cliand t Ganga Prasad, 29 I A 
40, 42 (1901) 

('>) BombayBiirma IVadingCu t Dorab)i, 
3 Bom L. H 348 (1903) 8ccab>u Banana 
Piasadt Kashi Iu'isbua,221 A 11,13(1000), 


8 c , 23 A 227 

(0) Amar Chaud v fahoshi, 31 C 305, 3Ub, 
309 (1903), Moti Chand t Gauga Prasad, 
29 1 A 40 42 (1901) , s c , 21 A. 174 , G 
C VV N 362 

(7) Webb V Macplarson, 31 C 57. 74 
(1903) , a c , SO I A 238 , Amar Chandra t 
Shoshi, 31 C 305, 310 (1903) But cf 
lassaduq Rasul v Kashi Ram, 25 A 109 
(1902) , 30 I A. 35 

(8) Srinivasa t Kosho Prasad, supra 

(9) Ib 
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by law had been passed, can be certified to be a fit case on the ground that the 
financial and commercial position of the Company may bo seriously affected by 
the questions at issue, and also that it is of great importance to Indian Com- 
pames generally that their rights should bo precisely defined on this pomt 
The value of the question at issue between the parties, in such a case, is one to 
which it is impossible to give a numerical expression (1) No appeal hes from the 
judgment of one Judge of the High Court, or of one Judge of a Division Court, 
or of two or more Judges of the High Court, where they arc equally di\ided m 
opmion (sect 111) But m any such case an appeal should bo made in the first 
instance to a Division Bench of the High Court under clause 15 of the Charter, 
before an appeal can bo preferred to His Majesty in Council (2) The question 
whether an appheant had established that substantial loss might lesult to him if 
execution was not stayed pending the hearing of the appeal presented to the High 
Court 13 not a question which would justify a special ceitificate of fitness under 
this clause (3) Sections 17 and 18 of the Provincial Insolvency Act (HI of 
1907) do not interfere with any right of appeal to the Pnvy Councih(4) 

Conditions imposed on nght of appeal (Sect 110). — ^This section 
lequires that m order to give a right of appeal there must bo in dispute cither 
diieotly or indirectly an amount of Bs 10,000 If the decree affirms the Court 
below, another condition is aSiriacd, namely that the appeal must mvolve some 
substantial question of law The presence of such a question does not give a 
right of appeal, when the value is below the mark The requirement of it restricts 
the nght when the higher decree affirms the lowci (5) "When it is laid down that 
the decree must involve, directly or indirectly, some claim or question to or 
respecting property of Rs 10,000 in value or upwards, the lefcrence is to suits 
m existence and not to suits tn gremio fulun (C) The reason for fixing the 
minimum appealable value is based on the principle of not allowing the 
litigants, who have not succeeded m the High Courts, to be harassed by further 
appeals, when theic is nothing at stake but small amounts of money (7) to 
meet special cases, not satisiying the conditions mentioned in sect 110, such iw 
instance as those in which the pomt m dispute is not measurable by money, 
though it may be of great pubhc or private importance, an appeal may be 
gianted under sect 109, clause (c), when the High Court certifies that the case 


(1) Jiomhay Burma TradiagCorporalioav 
Dorabji, 5 Bom L 11 348 (1903), per 
Jculuns, CJ , 8 c , 27 B 115 

(2) Sri Gndliariji Maliaraj i Purusliotum, 
10 0 814 , 817 (1884) Tor cases prior to 
sect 0, let \I of lS7i, SCO In re Court of 
Wards, 7 B L R 730, 734 (1871), Surno 
inojeo t Lucbmiput, BLR Sup m>! CJ4 
(1807), and Lcelanund bingli t LucLmc'^sut 

Singh, IJ M I \ 490, 193, 490 (18i0) [ono 
Judso of Ui^h Court mucarrying ja gning 
cUect to decree of Prny Council] 

(3) Srinnasa t Ivcslio l*rdsaJ, 13 C L J 
OSI, ObO (1011) 


(4) Ciiattraput Dugar t Kharaj biDgli, 
17C W N 752(1013), 17C L J 547. 

(5) Banarsi Prasad i Kashi lu'ishna, 23 
I A 11, 13 (1000), 3 c, 23 A 227, 5 
C W N 193 See also Radlia Krishna t 
Rai Krishna Chand, 5 C W K 639 (1901). 
B c,23 \ 415, 281 t 182 184 Hu'cu 
bhoyi Ihmcdhhoy, 20 B 319, 32o (1301) 

(G) Hauuinan Prasad i Bhngnati Prosad 
24 A 230, 233 (1992), Moofti Alohumniud 
UbdooUav Moolichand, 1 ALI A 303(1837) 

(7) Banarsi Prasad i Kaslu Krishna, 23 
A. 227, 232 (1900), s c , -S I \ 11 , darto 
V Brajeudra, 13 C W N 1127(1999) 
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13 fit for appeal “ otherwise,” that is wlien not meeting the couditiona of sect. 
100 (1) The mere assent of the respondent to an appeal cannot give to the 
appellant a nght of appeal which the Code does not allow nor can it sustain a 
certificate which is obviously erroneous (3) The defendant mil not be allowed to 
mako a new case based on grounds which were not urged in the Courts in India 
nor specified in the petition to the High Court for leave to appeal nor suggested 
in the reasons contained in the case for the appellant (3) 

“The amount or value.” — The section incorporates the provisions of 
the Privy Council Appeals Act of 1874 (4) This does not mean the value as 
estimated for the payment of stamp duty, but the real or market value The 
stamp duties imposed for fiscal purposes ate calculated on a certain rule fixed 
by law, but the right of appeal depends on tho value, which is a matter of fact (5) 
Tho words “ The value of the subject-matter in the Court of first instance ” 
do not in any nay affect tho right of appeal when the real value of 
tho subject matter is Bs 10,000 (6) The Court has only to look at the value 
of tho question at issue in tho htigation (7) As regards the Court of first instance 
tho section speaks of tho value of the subject-matter of tho sun, and as regards 
tho appeal to tho Privy Council of tho matter in dispute There is a distmction 
betn een tho two , (8) what is such matter depends on tho facts of each case (9) 
“ And” in tho first clause of sect 110 means “and” and not “or ” Thus wheio 
tho value of tho subject matter of tbe smt in the Court of first instance was 
below Ka 10,000, held by the Privy Council that this section did not appi), 
for tho case must comply with both conditions to justify tbe admission of on 


(1) Baoarsi Prasad v Kashi Krishna. 23 
A 231 (1000), Moti Cband t Gauga Prasad, 
21 A 174, 178 (IDOl) , s c , 2 J I A. 40 

(2) Basarai I’rasad t Kashi l^rlshQa, 28 
I \ 11, 14 , 8 c , 23 A 127 , G C W N 103 
( 1000 ) 

(3) Soul Ram V KauhayaLal, 17C W N 
005(1013). 17 C L J 488 (P C) 

(l) i'lchajco r bnaganii, 10 SI 237, 230 
(1800) 

(5) Slohuu Lall boakal t Lihco Da&s, 7 SL 
1 V 42S(1SG0), Gaurmooy llcbia f Kbaja 
Abdul Guori}, 8 S( 1 A 2o8(!80O), Bal u 
J/:Lr3j Ro^ i Kaiihja Smgli, 1 I \ J17, 
120 (1871) fi-cc Vlanohar Gam h t Bewa 
lUm Charaii Das, 2 B 210, 2-0 (1877), 
Chand t Hern (.hand. 4 B 5iG, G27 
(IS^O), liiianal Bcgam t BhajanLall.S \ 
43S, 415 (l88(j}, ^^hc^o tho distinctioii 
bctni-cu xaluatiuu for purjUM. of Court fees 
anl jurisdiction rc*j*cetucii is poiutcd out) 
bca llarihar iVasad bingh i bb^atn Lai 
biiijjh, 40 V 015 (1013) (case cannot be 
\ ilucJ at dilKntil amounts fir jurisdiction 
and Court and Slohcndra bandar r 


Pinabandiiu. 19 C L J 15 (1013), as to 
valuation for Court fees, see llonictt Tcriot 
Kcir (m tlio goods of), 18 C L J 308 (1913) 

(0) Pechajeo f Snogami, 15 M 237, 230 
(1890), llari ilohun Vhsscr t Surendra 
Aaram bmgb, 31 C 301 (1003) [smt for 
{irrpctua] injunctjun, >aluo fixed for Court 
fees may bo shown to ho under real valucj 

(7) YjoasKooerp ilussaraut Lutscefa, 18 
U R 21 (1672) [ri^bt of urjgattuiiJ 

( 8 ) Vo Ifilmat \li i Mali un ni'«a, 12 \ 

506, 509 (18S0), Lala Bhugiiat bahay i 
PashuiKtli Aath Bose, 10 C M % 5C1, 580 
(1900) III Mussamut Vmcciu Khatuoo < 
ItadhalKtivd dlisscr, 7 Moo I \ TOl (185J; 
the Prii^ touned ajij«.ar to La\t Lild undi r 
the old ordtr that tho >aluo ot the mat tir cf 
di«j>ute m related to the w Uuk mat Ur 

maoUtd in the smt Onorooji Chuiidi.r 
MooLLrrj^'C * IVrtab C bunder Paul, 0 W IL 
Vine 4 (ivy.) 

( 0 ) '-to lluseolho^ r thmedbho^, -o B 
ax'* 323 (1 ‘Jl), whtro tho mey/ao onli and 
not iLc corj us u.vs htlj to Le la dispalc. 
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appeal (1) To dctormiDO the value the decree is to bo looked at as it aSects 
the interests of the party prejudiced by it. Where tlic detriment to the party 
seeking relief is estimated at less than Rs 10,000, the amount of the matter in 
dispute in appeal is not of the prescribed value (2) In suits for partition the 
value 13 that amount of the whole estate which it is sought to partition, and not 
merely of the particular share which one of the parties may claim (3) The 
value of mesne profits subsequent to suit is to bo taken into consideration in 
calculating the appealable value (i) In actions of tort whcio the damages are 
at large it is not easy to define the value (5) In a smt to enforce a mortgage 
secuiity the value is the amount claimed if such amount falls short of the ^alue 
of the mortgaged property, but it is the value of the property if this is exceeded 
by the amount duo under the mortgage (6) Where the appeal is from the whole 
decree, and the decree has given an amount, including interest up to the 
date of the decree, which exceeds Rs 10,000, it is clear that the matter 
which IS in dispute m the appeal must exceed tho sum of Rs 10,000 , for the 
question to bo tiled upon the appeal must bo whether the decree is or is not right. 
i c whotliei the decree baa or has not properly oidcrcd pay ment of a sum exceed 
uig Rs 10,000 Where, therefore, at the date of tho judgment, the sum which 
IS iccovGiablo IS an amount (mcluding mtcicst) exceeding Rs 10,000, them is 
an appeal to tho Privy Council But interest accruing subsequent to the date 
of tho dccieo cannot be added bj the High Couils in estimating the appealatlc 
viluc, and it is a question for the discretion of tho Judicial Committee, whether 
such interest should be added or not (7) But tho costs of a suit are no 
part of the subject matter m dispute, and cannot be used for the pu^oso 
of estimating the appealable value, if they wero allowed to bo added to 
tho principal sum claimed, it would be m the power of e^e^y Utigant, 


(1) Jloti Chand i Ganga ft-asad, 29 I 

10, 11 (1901) , s c , G C W N 362, , 2l 

\ 171, but cf Ram liirpal i Rupkuar, 
2 V 032, 03S (1881) 

(2) Do isilva V Rc Silva, 6 Bom L B 403 
(1004) [smt bceluug declaration of title to 
piopcity lalucd Rs 12,000 , relief sought by 
cstablibluncnt of title to undivided third 
bliaio (\aluo 4000) and a partition on that 
basis Mith mesne profits] 

(3) Lala Bbugwat Sahay v Pashupati 
Nath Bose, 10 0 W N 5G4 (1906) . s c , 3 
C L J 257 , but seo De bilva v D© Sil\a, C 
Bom L R 402(1904), Motibhaiv HariDas, 
22 B 315 (1896), and Nebu Goundan v 
Kumaraiclu Goundan, 20 31. 289 (1896) 
[this last suit, liOHCier, did not in>ol\e a 
„cncral partition] 

(1) Ralglcish t Damodar Narain Chon 
dhrj,23C 1280(1900), 3Iohedctn Hadjcir 
i Pitchcy \ C 193 (1893), Gooroo Da>.s t 
OhoLim MuHlih, Alarsh 24 (1862), seo 


ILramul Huq t Wiltie, 33 0 803 (190®) 
where damages claimed, but not asceitiifle 
were considered in determining tho appeal 
ablo aaluo 

(5) S>cc Anirita Nath Mittcr t Abhoy 
Chundoi Ghosh, 9 C W N 3.0 (lOO-jJ 
[bbcl] whero it avas hi!d that the plamti 
cannot ensure an appeal to tho Privy Couuti 
by merely placing his damages at a 
cicntly high figure . 

(0) Bciioy V Kamalapoti, 13 0 B J ^ 

(1911) ^ . 

(7) Gooroo Prosad IClioond t Jugs'* 
Chandra (18G0), b c,3 W R P C 
8 31. I A ICO, 168, ICJ, Rurga ‘ 
Ramauath, 8 31 I A 203. 264 (1800). 
hlutusaiMuy Jaga\cra i Vcncataswar^. 
10 31 I V 313, 320 (ISGj) Brindabuu 
Dutti Bcharcc,2lW R 442(18.5), Aaud 
Kithorc t Ram Golaiu, 10 (' B 
( 1012 ) 
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1>J swelling t]jc co^ls, to bring any suit up to tbo 'ippcaliblc \ahic(l) 
If % ccrlificalo be grintctl or Ica\o to appeal giscn bj the proper Court 
m India in a matter in winch the} baao no junsdiction, tlio Juibcnl 
Committee svill dismiss the appeal aa incompetent Hut if an appeal is com* 
potently made, and it appears to their Lordships after argument, or is admitted 
at the Dar, tint the greater part of it must fail, it is the constant ])ract ice of tlicir 
Lordships to gi\e relief m respect of the portion in winch the appellant 
succeeds, notwithstanding tint tho subject matter of tint portion of tlic appeal 
iinj bo less than tho prescribed limit Tims nhero a certificate was gi\cn in 
tho presence of the parties that tho aalue of the matter in dispute on appeal 
exceeded Rs 10,000, but the appellant's counsel, being satisfied that the appeal 
rould not succeed aa to tho whole demand, had b> Ins printed cose and at the Bar, 
confined Ins argument to the question of a sum below Rs 10,000 , held by tho 
Privy Council lint tho value of the subject matter on appeal was not reduced 
below Rs 10,000 (d) It was held in tho case of a largo number of suits 
tried together and dealt with m ono judgment tint inasmuch as although, 
if each raso were taken stparatclj, the value was below RslOOOO, yet 
if taken colloctivcl} tho aggregate readied that amount and the 
eases were all dependent upon the same judgment leave to appeal 
should be giv cu (1) 

Or the decree must involve “directly or indirectly —It is not 
enough that tho question decided bv such decree is a question of title which 
may possibly aficet the title of persons not parties to the decree, to property 
not tho 6ubjcet*mattcr of the suit m which the decree was passed and 
concerning the title to winch property there is no litigation pending (4) 
In a recent ease, however, where the value had been over Rs 10,000 in the 
Court of first instance and loss than that sum on appeal to tho Pnv} Council, 
but tho decision bj the Privy Council would mvolto the vahdity of an award 
concenung larger sums it was held that a certificate should be granted and that 
it was not necessary that a dispute respecting other propertj to a value of raoio 
tlian Rs 10 000 should be pending at tho time of tho application (0) As to 
whether such a claim is or is not luvoKed must depend on the circumstances 
of each case , (0) as to the consolidation of suits, see 0 XL^^ r 4 

“ Affirms the decision ' — ^The question has arisen whether these words 
m the last clause of sect 110 are limited to a mere afErmance of the decree of 

(1) Durga Dass v Uaiuanatli 8 VL I \ 181 (1882) Mt Altman t Mt Ilasiba 1 

202 204 (1800) NiImadLab t Bjsliumbor C W V 93 (1897) Anaiida Cl an Ira 

13 M r A 85 103 (1809) e c , 3 11 L R t Broughton OB L R 423 (1872) 

-7 (G) Sco Dalglcish t Damodar ^arain 

(2) Kalka Singh i Parasaram 22 I \ Chowdhry 33 C 1280 1289 (1900) In re 

CS, "3 ’*4 (1694) 8 0 22 C 434 Khwaja Muhammad Yusuf ISA 190(1890) 

(3) Dconaram Singh i Gum Singh 34 C Bhagviat Sahai t Pashupati fsath Bose 1 

400 (1907) t W X 5G4 500 (1900) [but see Do Siha 

(1) Hanumau Prasad 1 Bhaguati Prasa I t Do SUia G Bom I R 401 400 (1901), 
24 A 230,238(1902) ALman « HasilKi 1 C W N fvxxvm 

(o) Sn Kishan Lai t Ivashmiro 3^ A 445 (]$97) 

(1911), Mnclarhnci Tx-claire, 15 Mro P C 
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tlio Court below Can a “ decision ” be said to bo afiirmed when, altliougli the 
“ decree ” is upheld, the High Court in its judgment disagrees ivitli the findings 
of the fact of the Court below ^ There is no definition of the word 
“decision” m the Code, but tbis word means the decision of a suit by 
the Court, or the decree, and not tbo “ judgment,” t c the statement of the 
grounds on which the Couit makes a decree Thus, when a decision is 
affirmed it is not necessary that the Appellate Court should not only affirm 
the decree made by the Court below, but should also affirm the grounds of fact 
upon which that judgment was passed Where an Appellate Couit dis 
missed an appeal, but the reasons given by it in respect of some matters of 
fact were not the same as given by the lower Court, it was held by the 
Piivy Council that the decree of the lower Court had been affirmed by the 
Appellate Court The words “decision of the Court” m this section mean 
the decree and not the judgment (1) A petitioner for leave to appeal claimed 
Rs 77,000 odd as the valui of the land taken under land acquisition proceed 
mgs The Collector assessed the value at Rs 28,287 , the Judge upheld the 
Collector’s award On appeal to the High Court {valuing the appeal at 
Rs 49,000 and odd, % e the difference between tbe Collector’s award and the 
amount claimed) the High Court allowed the petitioner an additional sum of 
Rs 7000 On an appUcation for leave to appeal it was held that tbo decree was 
a decree of affirmance of the first Court’s decree, and there being no substantial 
question of law, leave was refused In giving judgment the Court said, “ No 
doubt, in one sense it may be said that this Court did not affirm the decision 
of the Court below But we must look to the substance of the case What is 
the decree from which the present applicant now desires to appeal 1 o the Privy 
Council '2 He desires to appeal only against the decision of this Court 
BO far as it affirmed the decision of the Court below , nothing else This 
seems to be, in substance, as far as the subject matter of appeal goes a 
decree of affirmance If the decree of this Court had been properly drawn, it 
would have dismissed the appeal except to the extent that the additional sum 
was given (2) 

“Substantial question of law”— In the first place it must appear 
that the question is one of law (3) It does not follow that because it would 
be such a question in England it is so here Thus according to Enghah la^ 
it 13 for the Judge and not for the jury to determine what is reasonable and 
probable cause in an action fox malicious prosecution The jury finds tbe facts , 


(1) Tassadiiq Rasul Klian v Kaslii Ram, 
30 1 A 35 39(1002) a c , 25 A 109 114 
7 C W N 177 , 5 Bom L B 100 procti 
cally overrufing A'^hgliar Reza t Hjder 
Reza, 10 C 287, 209 (1889) Sco also 
Thompson i Calcutta Tramwajs Co, 21 
C 523 025(1894), BcniRaii Bam Lai ban 
20 A 307 (1898) , In rt Vishuambhar, 
20 B G99 (189a), Sundarbibi t BtSDcshar 
9 A 93 (ISSG) In Banho Ball t Jagat 
Latam 23 \ 94, 97 (1900), Uus ciucstjon 


^vas raised, but it was not necessary 
decide it Banga t Pul ai, 13 C L J 
(1910) 

(2) Sree Nath Ray w Sccictarj of State 
for India, 8 C W N 294(1904) 

(3) Sco as to this limitation In re Tcdii 
Hosscin, 1 C 431 (1890) uhicb uas held not 
vitro tires of tbo Indian legi&laturo o.b a 
curtaibiicnt of clause 39 of the Ijcttcrs 
Patent 
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tho Juilgc draws Iho proper mfcrcnco from tho Undings of tlio ]uiy In lliat 
sense tho question is a question of law Hut where the enso is tried williout n 
jury thcro is really nothing hut a question of fact, and a question of fact to ho 
determined hy ono aud tho &amo jicraon ^\'Ilcro tho Coiirta in India como to 
tho same fmding about the existence or non existence of rcosonnhle and pro* 
hahlo cause there is a concurrent finding on a question of fact, and no certificate, 
under sect. COO ccrti{}ing that tho appeal inaohes a substantial question of 
law, should ho gi\cn (1) \M)cro no question of law, either as to construction 
of documents or aii) other point, arises on the judgment of the High Court, 
aid there arc concurrent findings ou the oral and documentary caidcncc, no 
appeal \nll ho entertained (2) Ulicrc tho order nllouing Icaac to appeal ran, 
"There seems to ho a point of law, which, however, docs not appear to have 
been argued here," tho appeal was dismissed as the leave was granted contrary 
to tho provisions of tho Code (3) Tho question of law involved must be a 
" substantial" (1) one, which in the ease cited was suggested to mean a 
question of great public or private importance (5) \\lietlicr, however, the 
question IS " substantial ’ or not must depend upon the circumstances of each 
ease, and tho reported decisions nro of value only as illustrations of tho appli- 
cation of the general principle The construction of a deed of Ilcbanama was 
held to bo such a question (0) Hut the rejection of an application for admission 
of additional evidence in tiio Appellate Court is not (7) Tho High Court has 
refused an appeal upon a mcro question of practice sucli ns an order for 
inspection of documents (8) Lastly if then, is a point of law which is also 
"substantial ’ it must bo '* \niohcd ’ in the appeal The word ‘involve" 
implies a considerable degree of ucccs«ity It docs not mean that in certain 
contingencies a question of law might possibly arise The practice of the 
Privy Council is not to mterfero with concurrent findings of fact of tho Courts 
below (9) If tho High Court is right m holding that there arc concurrent findings 
ot fact the mfercnco is tliat tho Privy Council will dcclino to go behind 
those findings No doubt it was held by Pontifex, J (10) that tho 


(1) Pcstonji Modi t Queen InsurancoCo, 
25 B 332 336 (1900) Sco also Harisb v 
Nisliikanta 23 C 501 503(1901) Ramajya 
V Sivoyya 21 3L 519 5o3(1900) 

(2) Toolsoy Persaud v Bcnayck Misscr, 
231 A 102 105 (1896) b e 210 918 In 
tlio matter of tho Petition of Feda Hossc n 
1 C 431, 411 (1876) Xirbhai Dass v Ram 
Kuar 16 A 271 (1891) Sukalbutti Man 
dram t Babu Lai Mandar 28 C 190 191 
(1901) , B c 5 C V\ N 45o But concur 
rent findings llia^ fhcro is no oTidenco aie 
Iccisions of law llarcndri Lai v Uari Dasi 
Debi.P o ,19 C L. J 484(1914) 

(3) Ivaruppanani v Srmivas 25 M 21> 
(1901) 8 c , G C W N 24 4 Bom I R 
248 

(4) In re V isliwambhar Pando 20 B G99, 


703 (1895) 

(5) Sbuja Vb i Ram Kuar 20 A 118 
(1897) , llaauman Prasad v Bhagwati 
Prasad 21 A. 23G 233 (1002) 

(0) Abman o Hosiba I C W N lxxxxiii 
(1897) 

(7) In tbo goods of Prom Chand Moonslieo 
Upendra v Gopal 21 C 481 4S0 (1894) in 
wbicb it was also held that tho costs of a 
rejected apjhcation for leave to appeal to 
Privy Council should not bo included m the 
costs of tho appeal already dealt with 

(8) bonbai v Abmodbhat 9 Bom II C R 
303 401 (1872) 

(9) Chiman Lai t Han Chand, P C>, 18 
C L J 71 (1913) 

(10) In Moran t Mittu Bibcc, 2 C 228 
(18-C) 
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questions of law relened to weio not limited to questions an&injT out of tlie 
facts concurrently found by tlio Courts below, lhat mow was subsequently 
accepted by Gaitli, C J and Pnnsep, J,(l) but it seems ivith some doubt 
riiis view was accepted by Ranadc, J , (2) though Jardinc, J , refrained from 
expressing any opinion on the point But when once it is borne m mmd that 
the last paragraph of sect 110 has reference to the practice of the Pnvy 
Council, it is impossible to say that a question which only anscs if the concunent 
finebngs of fact of the Courts in India arc (Lsregarded, a question which never 
can arise so long as the Privy Council maintains those concurrent dndiugs of 
fact, 13 a substantial question of law, which the appeal to the Pnvy Council 
“ involves ” (3) Where a discretion is vested in a Court the Pnvy Council 
will not allow an appeal against the exercise of that discretion, no appeal 
against a mere decicc as to costs (1) 


(1) Gopmatli liirbar v (loluck Cl)uiiii(.r 
Bhose, 10 C 293, 295 (1884), note 

(2) In re Visliwarabhar I'arnLt, 20 B C91) 
(1895) 

(3) Danko Lall v Jagat Narain, 23 A. 94, 
')S (1900) Further m Sukilbutli Mandrani 
J DabuUl Mandar, 2S C 100, 193 (1900), it 
was licld that Gopmatli Btrbar t (loluck 


Cliundir Bhose, supra, must be taken to ha^c 
Uen oicrnilcd by tho Privj Council m TnUi 
Pershad Bhakt t Bcuayck Misser, 23 C 918 
(1800), ^Itka Venkatararaajya -ipparow i 
Sbri Baja ParthasaratUy Apparow, P C, H 
OWN 1223 (191 1) 

(4) Kcemeo Date t Juclmian Pas, '> 

It P C 59 (1837) 
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REI'ERENCE, REVIEW AED REVISION 


113 Subject to such conditions and limitations as may he [s.e 
Reference to High -prescribed, any Court may state a case and 
Court. refer the same for the opinion of the High 

Court, and the High Court may malui such otdei thejcon as it 
fJiinls fit. 

Reference — See notes to 0 XLVI r 1 


114 Subject as aforesaid, any person considering himself [* ' 
aggrieved — 

(a) by a decree or order from which an 
appeal is allowed by tins Code, but from winch no 
appeal has been preferred, 

(6) by a decree oi order from wJucli no appeal is allowed 
by this Code, oi 

(c) by a decision on a icfcrcucc from a Couit of Small Causes, 
may apply for a ^evle^v of judgment to the Court which pa'ised 
tlie decree or made the Older, and the Court may male such oulci 
thereon as it tlnnlsfit 


Application for review of judgment — S inp for the words in italics 
tins section corresponds with a portion of sect 376 of Act VII of 1859 as modified 
by a portion of sect G23ofActX of 1877 lnAct^^lI of 1859 the clauses (o), 
{b), and (c) ran “ bj a decree of a Court of ortgtnal jurisdictiou from vhich no 
appeal shall liaic been prtfcTfcd to a Supreme Court or bg a decree of a District 
C I url in appeal from tchicJi no appet.1 shall hate been admUted hj tic SudJer Court 
or by a decree cftle Sudder Court from uhtch ett) er no appeal may haic been pre 
ferred to Her Majesty in Council, or an appeal haxtny been prefi rrei no proceedings 
m the suit hate been Iransinittcd to Her Majesty m Council Their present form 
was gi\en by tlie Code of 1S77 saie that b> the present ■section tJic words “by 
thfsCode ’ ha%e been substituted for *hertbj and ' dea ion'* hr ‘"judgtrn t ” 
1 ho ronninmg words m it dies irc new 
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The terms of this section are repeated in 0. XLVil. r. 1, vrlicre the remairdt: 
of sect. 623 of the Codes of 1877 and 188*2 is given. Order substantullj 

contains the provisions of the Chapter on re%*iew of judgment in the Codes cf 
1S77 and 1SS2. See notes to 0. XLYII., p’ost. 


•3 115. The High Court mav* call for the record of any 

Rcpision ic/iic7t has been decided hj anjf Court suhcrduiaii 

to such High Court and in which no appeal 
thereto, and if s»c7i subordinate Court appears — 

(a) to have exercised a jurisdiction not vested in it bv 
law, or 

(h) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, 

the High Court may mahe such order in the case as it thinks fit. 


Revision. — The renslonal po«*cr has b«n held to he not an 
power, but oao conferred by statute; and that while a power cf supc* 
iutendcuce is given to the High Courts over all Courts, the rcvisional 
in the case of each branch of jxirisdiction is the creation of separate p** 
distinct legislation.(l) JurlsdicUon has been generally divided into oripy* 
(whether ordinary or c.vtraordinary) and appeUate jurisdiction. 
views have been held upon the question whether the power of revision 
this section, .and of .supctiutcDdcnce under clause 15 of the High Courts Act. 
24 & 25 Met. c. 104, comes or does not come under the head of appellate jur***' 
diction. (*2) In the former view, the capital distinction is between 
diction which is original, aud jurisdiction which is not original, irresp«:t^’^* 
the circumstances and conditions in which the latter is to be exercised. Apr«’ 
WiVi's vn -a watiL'l.y ol Iotwa — ^ 3.5- bi. 

is commonly known .as appeal, levbion, or supcriatendfnce.(3) In the 
view, appeal, revision, .and superintendence, thouch distinct from ong^-* 
juris<iiction, come under different hc-ids of jurisdictions — viz, appfilbtt. 
rcvision.lI, .and superintending (4) The Code of 1859 gave the Courts 


(1) Salig Rim r. Raraji Lai, 2S A. .>5}. 006 
{l‘‘« 0 i>), and tlicrcfore, on tlio lattor ground, it 
\raa held that the High Coart could not, m 
the cxcrciv of onralnal rcTiMonal powers, 
iulcrfcro with a sanction to prosecute given 
by the CimI Cmrt; Mazhar Ha.san v. Said 
liasan, ni A. 3S(IOOS). 

(2) Sec juderarnts of roll Rcnch in Chap- 

pan r. Mi>idin, 22 5L GS and *eo 

Shrw IVos-vl llungshidhur r. R.am Chnnder 
Haribus.4l C .32.1(1013). 

(.3) Chipp,.n r. Muidi.!. per .^uL-a- 

iiiania .Vyy.vr.d , at pp. bO-sl. 

( t) Ih . pfr Uaa ics. J , at p 5 v.»;~and see 


Sarat Chandra r. Broj'o Lai, 30 G. 

OSS (1003). “ ReTi.sional jurisdiction of 
Court is not necessarily a part of its 


pa- SaJf, .T, j t c., 7 a W. -V. ■* 

also liecn hfld that a power of revis-on - 
n.at an incidr nt of appellate powers, but, o 
the eontrary, ran only be everobsed 
there no appeal : Khoja Shirj‘ 

Calain, 20 R. In') (1^'‘*>). See tvi-J, r.oie 
••Apival” 


r*fcrMII 
tu. Hi 


rr.nni.Nci, nuir.w .\M) ni.M'.iov. 


rcMMOnal poucr». lU c'atiM I") < { 1) c C« ut4 Act^ 21 • j ^ tct c. lOi, 

ul.ich pv*. ci on Au(^»l G, 1^1. of the ll>r:h CooftA \f\udi ncio 
I'lrrfifur to be r#linikbc4 under t’ at Act «fic gircn a power of 6U|*cr* 
jntfnUnrc o\er ill Coat-* tuljftl to thtii apj^elhlo jmi'dictioin The 
IVc^ulcnn High Couila w«o int ta'abltlKil tinlil the j'^uo of tleir 
rir*^t Letter* IMeiit m lto2; but before that ilite, Art XXIff of 1601, 
uliulj was pa? V 1 on Augu»l22l'» of that Jr ir, pile in feet 35 ^'owcriof icii«jon 
m a \(r) reslnrlcl foim to the ^^^^dcr Court bnilcr that Act, the 
bjdJrr Court jUJghl nil for the irronl of any cue 4hcuifd on apy^ol 
rn wlurh no fvirthrr apjx al h) if the bulK»rdinatc Court, on heanng the opj>cil, 
appealed to laic cxrrciKd a jurudiction rU ^f^lcd m rt bj hw When, 
therefore, the High CourU itrro rMibhahed, among the power* icsted 
in rt were those of rcunon p\«n to the bud^lor Court under feet 35 of 
the Act of 16G1, which is the bv>^is of the present auction (1) The power of 
rci isiun was thii* limited to eaac* decided on appeal where the lowtr Court bad 
cicceded it* Jun^dlctlQ^ (2) 

The question ll cn arose ft* to the nitmoof the jnnsshction gii cn b) claurc 13 
of ibe High Court* Act It iro* held b^ a I ull Hench of the Allahabad 
Higli Court that the Ixttcr* Patent confcnctf no powtr* of iciroion, 
that rn such inaltcri the High Court bad onli fuch powers a* the Sudder 
Court had, and that the power of ** supenntcndrnco ’ conferred b) the 
High Courts Act gaio the Court no rcnoornl power no j>ower to lotcr/iro 
with or set aside tlio judiciat proceeding* of a bubordinato Court, but 
that clau^ 10 confcnnl on the High Court admimstnlnc authority nnd 
not ]udicial power* (3) In a subsequent riill Bench of the same Court (f) 
the Judge* s,ud that the) would pitUr not to use tlio terms “ adnmustratiio 
authority" or "judicial power*," or "judicnl superintendence,’ as without 
giiing cxhausliio definitions of the words which it might fail to do the Court 
might by using tlicm lead to future ditncuft) and (Iiat each case must 
ho considered os it arose That the authonlj of the High Courts under this 
clause 13 not incrcl) admimstrauve, appear* from a decision of tlio I’nvy Council 
appxouDg the judgment of tho Calcutta High Court, which, holding that 
it could interfere with orders passed without juiisdiction, bta>cd pro 
cecdings on one order and quash^ onoUicr{5) There has been no doubt 
a di«mclmation, and rightly, on the part of sonio Judges to ngullj define what 
they can or cannot, do by way ol their power* of Bupermtendonce, 


(1) Sco Cliappan v MoiUin, CS, at 

p 0S(189S), ami Shew Proud BungshKlbur 
V lUm Giundcr Uoribux, 41 C 323 (1913) 
and Vosuderad t Sankaran, 22 Ij. T CO 
(1011) 

(2) Whilst tho Act of 1801 dealt with 
excess of jurisdiction, tho present Code ex 
tends equally to a refusal of jurisdiction by a 
Court through a nnsconccption of its »utho 
nty Shiva Nathaji v Joma Kashinath, 7 1) 
at p 352 

(3) Tej Ram t Ilarsukh, I V 101, 104 


(1875), I B , SCO Chaj pan t Koidin, 22 M 
03. at p 09 (lb lb) 

(4) Muhammad bulaiman t 1 atiina, 9 A 
lot, lOO(lSSC) 

(0) Nihuoni Singh t Taranath Mockerjee, 
9a20a.297.209(1882),P 0 , nndseocascs 
Cited past ami sco Gobuid i Kuaja, 10 
C L.J 107,413(l909)(clausol5oftholligh 
Courts Act authorizes fbo Ihgh CVjurt io 
roTiso orders of subordinato Courts), Shew 
Prosad Bungahidhur i Ram Chunder 
Honbux, tupra 
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wliicli have been said to be very wide (1) Certain limitations have, however 
been laid down which will otdinsmly govern the Courts, there being a residue 
of undefined ]urisdiction to which the Court may have recourse in cases of aa 
unusual character (2) 

Sect 622 of the Code of 1877 was the same as that of the last Code, except 
that the words “ or to have acted t» the exercise of its jurisdiction illegally, or 
material irregulariiy," were not in it It thus extended the power of rewsioD, 
which was no longer himted to cases decided on appeal, and which might 
be exercised not only where the Court exceeded its jurischction but declined 
a jurisdiction which was vested m it Lastly, by sect 92 of Act XII 
of 1879, the words italicised were added , smee when the section retained 
the same form A** regards the amendments now effected, which are of an un 
impoitant character, tide post 

As regards the Charter Act, it has been held that the High Conit 
will interfere where the Court has wrongly dechned jurisdiction, (3) or has 
exceeded its jurisdiction, (4) that is in the first two contingencies mentioned 
111 this section If, however, the Court has junsdictiou it will not (ordmatily 
at least) interfere merely becai so the order passed m such jurisdiction is erroneous 
either in law or fact (5) An erroneous decision by a Court having jurisdictjcn 
can only properly be corrected by appeal, and if the right of appeal 
does not oast the same results which an appeal would give cannot be arrnt<J 
at indirectly (G) While these rules are of general appbcation m cases of an 
ordinary cbaractei there i<» a residue of jurisdiction which the Courts 
have left undefined So where the Court had juiisdiction to entertain a 
but passed a decree therein which was contrary to law and was incapable of 


(1) /n « Suldeshwar Boral, 4 C W N 30, 
38 (1899) In re Madlio Ram, 21 A ISl, at 
p 182 (1809) , Alohunt Bhagwan v Kbettcr 

advisedly and widely lelt tins power un 
limited, it IS not desirable to limit it by 
any bard and last rule, but a party s claim to 
interference is very much weakened when Uo 
Jias anotlier lemedy provided for liitn hy lawj 

(2) Vxde •post 

(3) Seo cases collected in editor s note to 
dc] Ram f Haisukb, 1 A. at p 101 In re 
Gobmd Koomar Ciiowdbry, B L B (F B ) 
714 (18G7) , l7t re Matlira Parsbad 1 A 290 
(187C) , In re Lukbykant Bose, 1 C iSo, at 
p 182 (1873), BamLallv Janki Mabatoon, 
4 C L R 14 (1879) , Girdbari Siogb v 
Kurdco Jfarain, J I A 2'’0, 238 (187G) 
[refusal to confirm, salel And see Hobendra 
Suudnrv Dinabaudbu, 19C L J 15(1913), 
jurisdiciioa nluKd bv iniilakcn relum of 
plaint 

(4) 'Nibnom Siiigb v raranatb Moolcerjcc, 

J < 295 207, 2)9 (1882) P C , In re 

IiiLhjUnt Uo>-» 1 C ISO atp I82(1S7'5), 


Bam LaU v Janbi Mabatoon, 4 C L B 
(1879) in tbo case In re Siddeshnar Bora) 
4 C 1\ N 30 (1899) tho Court passed an 

•acdsts v.'A'iiweAi ^^T^y wrvdini* ■a'a/itbiii'nthant 
)unsdictit>n , and Beo cases cited m editor s 
note to Tej Ram v Horsul b, 1 A at p I04 
(o) Tej Ram i Harsukb 1 A, 101 
In re Cbunder IVath Sen, 2 C 293 (18/G)« 
Mubammad Sulaiman v Fatima, 9 A 194 
(188G) /» re Lukbykant Bose 1 ^ 1^*^ 


claims or acts beyond its jurisdiction], I’'' 


loj Ram V Harsul b I A at p 104 
( 6 ) Sco Vcnkubai v Laksbman, 12 B 017 
(1887} [clause 15 does not givo a iigbt 0 
apx>cal where none exists at law] , /« re 
CosU, B L R (I B) 432 (1805), « 

Jiikhykant Boic, 1 C 180 (1875) 
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execution, tho ILgU Court interfered to set matters right (1) Generally, 
the High Court will direct a Subordinate Court to do its duty oi to abstain 
from taking action in matters of winch it has no cognizance (2) It will 
direct it to do that ^Yhlcb is legal , and concct that which is illegal in its pro 
ceedmgs (3) and will correct abuse of powers by n Subordinate Court {4) 

From the above review of the case law it will appear that to a largo extent 
clause 15 and this section cover common ground In neither case will these 
extraordinary powers be exercised wbero matters can be corrected by appeal 
In neither case (in that of the Charter ordinarily at least) will the Court interfere 
m such a way as to give a party the benefit of an appeal when the 
law sajs that ho is not to have one In both cases the Court will inter 
fero where jurisdiction is concerned Tho section apphes also expressly 
to cases of illegal exercise of jurisdiction and matenal irregularity It will 
therefoio be, as regards judicial matters, only necessary to lesort to the 
Chatter Act in cases in which the revisional powers giv cn by the Civ il and Cnmmal 
Procedure Codes do not apply , (5) or where it is doubtful (6) whether 
they do apply bj reason of the nature of the proceedings sought to 
bo corrected , (7) or where the order passed in pioceedmgs which considered 
apart from the matter complained of are subject to the ordinary revisional 
powers is of a very peculiar character (8) or in eases where the admimstiativc 
authority of the High Court is ie<jmrcd to be invoked Courts in the ezciciso 
of superintending powers will not ordinarily interfere except in capes of grave 
and otherwise incparablo injustice (9) 

Ji3 regards other £cvi'>ional juiisdivtions, the Bombay High Court has intci 
ieied under Beg 11 of 1827 (Bom ) (10) Sect 25 of tho Provincial Small Cause 
Courts Act (i'X of 1887) provides that the High Court for the purpose of satis 
iying itself that a decree or order made on any case decided by a Court of Small 
Causes was accordvig to laio (11) may call for the ease and pass such order with 
respect thereto as it thinks fit In a recent case in the Calcutta High Court 
where an application (under sect 41 of the Presidency Small Cause Courts Act) 
for the recovery of the possession of immoveable property bad been refused on 


(J) tbduUab v Solaru 18 A. 4 (1895), 
ulicro tlio Court described tbo circumstances 
of tbo ease as extraordinary 

(2) Icj Bam v Harsukb 1 A. 101 (1875), 
Mubammad Sulaiman v latuna 9 \ 104 
(18S6) 

(3) /lire Gobind koomar Chowdbry D L 
R {F B ) 714 (1SG7) 

(4) /n re Siddcsbuar Borol 4 C W N 36 
(lb09) 

(o) boo In re Madbo Ram SI 18J at 
p 182(1899) wbero It was bcid that tbo case 
Mas not a criminal proceeding and did not 
fall under this section. 

(C) In re biddesUwor Bora) t C VV N 
3ii (1899) wbero it was left undecilcd 
m 1 ctl r tins section oj plied. 

(7) bco /n re Sladho Pam tujra 


(8} Bco Vbdullab v Salaru, 18 A 1 (JSDo) 

(9) Ismalji i ilacleod 31 B 138 (1906) 
Amjad All ( Ali Uussam 15 C W N JSb 
(1910) Chandi i Kripal C W k 682 
(1911) • 

(10) Girdborlal i> Lallu Jagjuan 20 B 50 
(1894), but SCO repeabng Act \IJ of 1S7J 

(11) That IS to SCO whether tbero has been 
a material nusappbcation or misapprehension 
of law or material error m procedure lilu 
liammad Bakar i Babal Singh, 13 A. 277 
(ISOO), but see per Fulton J inBaiJasoda 
t Bamansba 23 B 334 (1893) at p. 310 As 
to erroneous decision of fact sco Bai Jasoda 
t Bamansba 23 B 331 (1S9S) at p 338 
Turner x Jagmohan Smgb, 2 \ L. J 297 
(t90o) wbero tbo Court interfered. 
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the ^louud that the lelationship of landlord and tenant h id not been cstabhehed, 
and it had been held by a single Judge sitlang on the Original Side that (assuming 
that this refusal was erroneous) the High Court was not justified m interfering 
under this section, it was held on appeal that the High Court had a right of 
revision and that this order was a judgment (1) It is generally agreed that this 
provision gives no nght of appeal either on law or fact , (2) that tho exercise 
of the power given is discretionary,(3) and that the High Court will be slow 
to interfere when substantial justice has been done, though technically the 
plaintiff or defendant may ha\e a legitimate ground of attach or defence (4) 
It IS also established that there is no rule that a Court cannot act under sect 25, 
except in cases m which it might act under the present section (5) The High 
Court’s power of interfering m revision conferred by the Provuncial Small Cause 
Court Act IS wider than the power conferred by the present section (6) The 
Allahabad High Court has, however m se\ eral cases considered that the discretion 
to be exercised under sect 25 should be ordinanl) guided by the same considera 
tions as those which governed the application of this section (7) though a Judge 
IS not absolutely bound to refuse any appheation under sect 25, which could 
not be admitted under tho present section (8) The Bombay High Court ho" 
evei, has held that tho provisions of the present section do not afford a safe 
guide for tho exercise of juii«diction under the Provincial Small Cause Court 
Act, smeo the wording of the two sections is wholly diflcrent that of the Small 
Cause Court Act being of the widest description and conferring the most ample 
discretion on the High Court, whilst this section ought to be construed in a 
restricted and limited sense (9) IVhat the order should bo where the Court 
determines to interfere must depend entirely on the circumstances of tho case (10) 
Sect 4S of the Guardians and Wards Act is subject to the provisions of this 
section (11) 

As to analogous remedies m Enghsh law, see case noted below (12) 


(1) Shew ProsaJ Bungaliidhur v Ram 
Cliunder Haribux, 41 C 323 (1913) 

(2) Muhammad Bakar v Balial Smgh, 
13 A 277 (18^0) , Poona ilumvipably v 
KamjJ, 21 B 250, 264 (1895) 

(3) Muhammad Bakar v Bahai Singh, 
supra, Poona Municipahtyv Ramji, wpro 

(4) Poona Municipahty v Ramji 

atp 255, Muhammad Dakar i Bahai Singh, 


Kliuhaii, Ih ^ 4"G 


supra 

(5) Sarman Lai ; 

A T T 

(6) Turner v Jaguiohan bmgh , A sj J 
'’07 (1905), McCarron V WcIti, 27 A 192 
(1004) Sco Show l^rosad Bungshidhur t 
Kam Chundcr Harihux 41 C 323 

(7) Sarman Lai t Khuhan, 10 \ 4 0 
(1&94> [tho Court added before thodeemon 
of tho Privy Council m Aimr Hossan t bbeo 
BaUh supral, Baghu ^atU v Oflicwl 
Liquidator, 15 A 13J (1803) . Sarman Lai i 
KhuUn, 17 A 4-2 (1805) m which laefc two 


caeca as m tho next tho Court lefusod to 
mtcr/cro on tho ground that the lower Court 
had erred u 2 )on tho question of limitation 

(8) Vias Bam v Balia Bam, 21 A 89 
(1898) 

(9) Poona Municipality V Hamji,2lB -jO 
(1895) , and seo Bai Jasoda v Bamansha, 23 
B 334(1898) 

(10) Bai Jasoda i Bamansha 23 B 334 
(1898) at] 340 where tho Court, instead of 
xenuttmg tho coso for a new trial reversed 
tho docrco dismissing tho suit and passed a 
dccxco for the plaiutid sco Beliram t 
irdcshir 27 B 5G3 (1003), at p o74 

(11) hiOgardas \ acliraj i 4nandrao Bhai, 
9 Bom L. R 195 (1907) [and an order niotlo 
under that Act can bo altered, rcsciudcd, ol 
Bet aside, e c 31 B 590J, Scctharamfl 
Bhagaratar i \cnkata^irj, 17 M L J UO 
(1907) 

(12) bhiva ’\alhaji t Joma Kaah uath, 7 
B 311 (1883), at i» 3oJ 
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High Court. — ^TIio power oi roM'-ioii under tins section belougb to tin- 
High Court onl) , it being intended that it should bo cxerci’^cd m correction only 
of such errors as wero not open to nppcal, and uithiii certain specihed limits (1) 
Under tho Charter Act the Chief Justice dctcmimes wli it Judges aliall constitute 
Benches to bear suits and applications (2) 

“May call for." — ^Tho section gucs di cretionary power to tho High 
Court to luterfeio or not (3) In tho case cited below, (4) Sir iVrnold Mhitc, 
C J , stating that ho " would bo glad to find some mode of escape," } ct con- 
sidered that if ho was satisfied that the Court of first instance or Court of Appeal 
had exercised a jurisdiction not acated m it law, ho was bound to mterfcrc 
and exercisQ the powers conferred by tho section This, howcitx, it is sub- 
mitted, 18 not so The word “«iay” goicms the whole section, and indicates 
a discretion whether the ground upon which inlctfercnco is sought is ono of juris- 
diction or illegality, or materia! irregulanlj , and tho concluding words are, 
that the Court may pass such order as it thmLs fit So wlicro an order was 
passed without jurisdiction, but no objection was taken before tho District 
Court, the High Court dcclmcd to interfere, as if it were to set aside tho order 
of the District Court it would ha\o tho effect of placmg the opposite partj in 
the position of being obliged to brmg a suit to establish tho n^ht w hich he clamicd, 
though tho period within which he was entitled to brmg that suit had elapsed , 
in other words, it would be placmg bun under an obligition to bring a suit that 
litmH facie would be barred under the Limitation Act (5) So al <‘0 in an earlier 
case tho Calcutta High Court obsericd as follows — “ Now, as tho order of tho 
Judge in this matter, although passed without juii diction, was really a right 
order, and had merely the effect of getting rid of tho decision of tho first 
Court, which was wrong, wc think wo oiiglit not to make any order in 
this case ’ (0) 

A fortxon the same freedom exists as regards lUcgahtics and inegularitics 
So tho High Court, in tho under mentioned case, (7) dcclmcd, under the circum- 
stances, to interfere, ea cn though the orders complamcd of w ere made irrcgularl} 
Thus a ^unsif granted a review on a ground on which it was held it could not 
legally have been granted llis order in review, howeier, had tho effect of 
making the decree v right, instead oi a wiong decree The District Judge 
allowed an appeal from that order on grounds which, liavmg regard to sect C29 

(1) Raghuuatli Das t) Raj Kumar, 7 \ SaLina Bibi 3 t 417 (ISSl) at p 132 per 

2"0, at 1 281 (1884) Strasght J 

(2) Ramadlim v btubalat, 37 t 714 (5) Dajoram JOojnaii t Coiardlianilas 

(1910), but SCO Haladhar Maitit Choj'tonna Dajoram, 28 13 458 (1001) bco also ha 
Maiti, 30 C 5S3 (1003) [tx;i~uion of order of tbeka t Abdul Mb IS 13 419 (1S03) at p 
I*rc&tdcncy Small Causo Court] and sco 452, where, houc\cr it uas said that tho 
U t Har Rrasad Das, 40 C. 477 (i B ) appheant was not inthout bis remedy by 
(1013) suit 

(3) lluhammaii \aiiaulhh t Ihsanul (0) BhojTub Chuadcr t ttajedumusiS 
lah Ivhan, 14 A 220 (lb92) at p 232, Khatoon, 0 C L. R 234, 23i> (IS&O) 

Cooko r Lquitablo Coal Co S C W h C2I (7) In re Basharat th 21 C 133 (ISOO) , 
(1004), at J) 024 , Sbl^a Nathaji t Joma and sco Ramrao i Ralaji, 20 B C30 (1805), 
Kashmath, 7 B 341 (1883) whero tho Court declined to further tho 

(4) Ramasamy Chcltiar t Orr, 26 31. 1“6, execution of an urcjular decree 
178, 170 (1002) , and sco Sarnam Icawn v 
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of tlic last Code, were, it was held, not open to hun On application for revision 
of this Appellate order, it was held that the proper course ^va 3 to set aside onl) 
the District J udgo’s order, and to le‘i\ c standing the order of the ilunsif granting 
a review, which oider, though wrong in principle, was, it appeared, right in its 
results (1) In an application under this section, tlie eitraordinary jurisdiction 

15 invoked, and the Court must be on its guard against its being abused, merelj' 
because the loner Court has fallen into formal error (2) Again, the Court does 
not mterfere if the result of any irregularity on the part of the lover Court has 
been to promote the justice of ^e case (3) In shoit, it is this justice of the case 
and not any mere technicality which will influence the Court’s interference 
It has been held that the Court cannot interfere under this section on the ground 
that an order is ine\pedicnl (I) Assuming tliat the section applies, the Cowt is 
not bound to act under it in every case (5) 

As the power is a discretionary one, the Coiut may refuse to mterfeic where 
theic has been laches or delay m moving the Court,(6) inasmuch as delay, unless 
explained, is evidence of absence of real injur}' and ground for complamt, and 
may, where it is considerable, prejudice the position of the opposing party, and 
if by Ins laches a part} has failed to avail hnnself of other remedies open to him, 
ho has no claim to invoke the extiaordinaiy jurisdiction of the Court The 
Court will, in all cases, regaid its exercise of the extraordmary jurisdiction as 
discretional, and subject to considerations of the importance of the particular 
case, or of the principle involved m it, of delay on tJie pait of an applicant, and 
of his merits with respect to the case m which the mterference of the Court la 
sought (7) 

The Court w ill not, as a rule, interfere m reviaion with an exercise of discretion* 
though It may not approve of it (8) It was held that even if a party were not 
entitled to appeal to have a decree agai©!>t him set aside, the error of the lower 
Court could be corrected under this section by a direction to exercise the dis 
Dictionary powers given by sect 554 of the last Code ( 9 ) 

(1) Abdul Sadiq v Abdul Aziz, 21 A 153 uiontb&J, Subba>a t YeUamaia, S 
(lb98) (1885), at 1* 133 fwhero the petitioner bud 

(t) Jfaua Bayaji v Paudurang Vasuilrv, 9 not taken tJio proper bteps m tlie Diitric-t 
1> 97(1884), at p 99, i cr West, J So also in CourtJ, Shi^a Aatbaji t Joma Kashinatb, 
c\ccutioa proceedings tlie Court will look at 7 B 311 (1883) In Balmakund t Slice 

tbo Bubstauco of tlie transaction, and wiUnot Jatan, 0 125 (1882), tbe potitioncr isaS 

bo disposed to set them aside upon mere lield not fairly cliargciblo witblaclics Bunn^ 
technical grounds when they find them to be Lai v Seth Cowsji, 25 P R 1914 
substantially right Narayanasami r Natesa, (7) Shiva Nathap i Joinalvashiiialh,! B 

16 U 424 (1892), at p 428 341 (1883), F B , Vfaharajah of Burdwau v 

(3) Cooko V E<iuit»blo Coal Co, 8 C. W \purba B-nshna Roy, loC W if 8<2(19il) 

N 021, 024 (1904) But bco Brvjabala t (8) Vasude%at Chinnasaim, 7 iL 584, 580 
Gurudas.SC L J 293 (1900), and Gopal i (1884), Bai Beckon t Lalchand Jnandas, 
iN'otobar, IOC W 1029(1912) 19 B 790, 793 (1894), Ka}acha»J 

(4) PcUUotio£IvowalSingh,34^k393<1012) ehandr Sultan Kalumbai, IS B 347 (1893). 

(5) Ram Singh t Salig Ram, 28 A. 84, at In re Venkateswara, 10 AL 98 (ISSO), 

p 80(1905) gamma! t Cluana Vcnkatommal, 0 2-' 

(0) Durga lYasad i Shco Charan, I \ 154 (J8S3) , Ramanatlian t Aiiantliaiiarayana, 

(1881) (in v,Ijn.Ji tbo t ourt rc/o^cd U> inUr 3311 41 J {iOVJ) 

fill 111 rc Ltiiig a Ucl of marly bcxcntciu (9) Scabudii i Kiisliniii, 8 '!• 19- (ISSJ) 
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riic llijjh Court can intorfcra under this section of its own motion, and 
without an apjdication made to it bj a part} to the suit (1) ItcMsional power 
has been exercised on the application of a pre emptor m regard to a sale , (2) 
of a Collector m regard to an order under sect 412 of the last Code , (3) and on 
the report of a District Judge (4) But the High Court will not interfere on a 
reference b} the Collector with a Mamlatdar’s decision in a possessor} suit Tlie 
aggric\ed party can himself apply to the Court (5) 

Any case " — The matter must be a cml one, and also one in which there 
lb no remedy by wa} of appeal Mahmood, J, was of opinion that the word 
should be understood iii its broadest and most ordinary sense, including all 
adjudications which might constitute the subject of appeal or roMSion (6) It 
has, howeacr, been a matter of dispute whether the section applies to inter- 
locutory orders when there is an appeal from the final decree The Calcutta 
High Court has held that there is nothing in this section winch prevents the 
High Court from setting aside an interlocutor} order, and that the w ord “ case ” 
18 wide enough to include such an order, and the words “ records of any case ” 
include so much of the proceedings m any suit as relate to an interlocutory 
order (7) The Bombay, (8) iVllahabad,(9) and Madras (10) High Courts answer 
the question in the negative, and m a recent case in the Calcutta High Court 
the question has been considered doubtful (11) 

It ma} be that the word “ case ” is wide enough to include an interlocutory 
order, but it must be controlled by due regard to the purpose with which this 
section was framed, which was to enable the party to a suit to get a decision 
or order of a lower Court rectified where there would otherwise be no remed} 
It IS on this ground, therefore, that it has been held that an application under 
this section cannot be entortatoed m the case of those interlocutory orders 
against which, though no immediate appeal lies a remedy is supplied by sect 


(1) Andrew \ntbony v Dupont, 4 3L 217 
(18S1) , Golam lilahammsd t Saroda Mohan, 
4 C W N 095 (1900) [dist, Mahomed 
Toyezt Goluck Das, 7 C L R 191(1880)], 
Puran^Ialv JsnkiFershad,2SC GS0(I901) 

8 c,CC W N 114, Secretary of Mate t 
Jillo, 21 t 133 (1899), Dell Das v Ejar 
Husain, 28 A 72 (1905), Baikanfa t 
Satu 38 C 421 (1911) 

(2) Bishcshar Kuar i Han Singh 5 A. 42 
(1882) 

(3) Collector of Ivanora t Knshnappa 
Hedge, 15 B 77, 78 (1890) , diss from. In re 
Secretary of State 2C I U 401 (1876) 

(4) Andrew Anthony i Dupont, tupra 

(5) Fandu t Bha\du 21 B 806 (1896), 
and BOO \ ora Isaballi i Dandbhsj, 14 B 371 
(1889) 

(C) Chattarpal Singh i Raja Ram, 7 A 
COl (1885) 

(7) Dhapi V Ram Fershad, 14 C. 7bS 
(1887) , hut see Onirao Mirza r ^fary Jons, 


12 C L. B 148 (1882) 

(8) SloliIaJ Kashibai i Nana, 18 B 35 
(1892), Damodar I Raghunath, 20 B 571 
(1902) 

(9) Harsaran t Muhammad Rata, 4 A 91 
(1881) [rejection of apphcatioa to appeal as 
pauper, and Muhammad Ayah v Aluhammad 
Mobmud 32 A 623(1910), but sco Chattar 
pal Singh V Raja Ram, 7 A GCl (1885)], 
Chattar Singh i GangaSahai 5A 203(1883) 
[order setting aside award] , Farid Ahmad t 
Dulart Bibi, 0 A 233 (1884) [order transfer 
ring smt] sco Raghunath Das t Itaj 
Kumar, 7 A. 270 (18Si) Surta t Ganga, 
7 \ 411 (1885), per Oldfield, J [order 
amendmg decree], hut sco judgment of 
Mahmood, J, in Chattarpal Singh t Raja 
Ram 7A.661(18So) 

(10) In re Nizam of Hyderabad, 9 5L 250 
(1SS6) 

(11) Cbandi t Knpal, 15 C W N C92 
(1911) 

2 If 
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the appeal agaiLst the final decree (1) 

nf iw **“ under thw section, proceedings under Reg 

of 1800 xehting to foreclosure . (2) adjudications under sect dSi of tLe last 
Code, (3) an order under sect 336 of tlie same Code, tbougl, provisionally 
final, (I) an order under the Bombay Hereditary Offlees Aet,(0) an ordti 
under sect o of the Religions Endowments Act, (6) an order under sect 
19 j of the Code of Criminal Procedure , (7) a lunacj matter (8) TOietbcr 
an order under the former sect 310 a was subject to appeal or revision 
depended on tbe ciromustances ol each particular case (9) A decision under 
sect o of the Court ices Act is not a decision m a case witliiu the meaning of 
this section (10) The matter of amendmg a decree docs not by itself 
constitute a case,” but forms part of the proceedings in the smt m which 
the decree is made (11) On the same principle, viz the order being of an inter 
looutory character only, the High Coart has refused to deal with an order relating 
to an award, (13) though m other cases relating to aw ards it has mterfered (13) It 
has been held that an order passed under tbe Legal Practitioners Act is not a 
ormunal proceeding, nor one within the powers of cml revision (H) Semik, 
that It was the mtention of tbe Legislituro that the Court wliioli originally heard 
a case should be the Court to decide whether an application to review its former 
judgment should, or should not, be granted, and where that Court rejects such 
an application, its decision should not be open cither to appeal or to revasion by 
a liiglior Court (15) lu a recent Pull Bench decision o£ tbe Calcutta High Court, 
the ease of an oider passed by a Civil or Revenue Court under soot 476 of the 
Cruninal Procedure Code was considered, and it was held that scot 139 of the 
Criminal Procedure Code did not apply, and that tin. High Court could exercise 


(1) Motilal Kashibai t Nma, 18 B 35 
(1892) 

(2) Kazan Lai t> Klicm Rai, 3 A 570 
(1881) , folL m Naucl Ram » Bliopai bln^li, 
34 A 592 (1912) 

(3) Chattarpal Singh v Raja Ram, 7 A 

I 01 (1885) , Muliammail Hussain v Ajudliia 
I’rasad, 10 A 407 (1883), Debo Das v 
MohuntRam,2C W N 474 (1898), Goi>al 
Chanclrat Bigoo Mistry, 8 C W N <0(1903) 

(4) Sheoraj Singh v Bannari Das, 0 A 
172(1884) 

(5) Collector ol Thana i BLasLai Afaha 
dev, 8 B 204 (1884) 

(6) Gopala Ayyar v Arunachcllam CUclty, 
20 IL 85(1002) 

(7) Bern i Sarju 33 A 612 (1911), 
llamadhm t Scwbalak, 37 C 7)4 (1910) 
(a Ci\il Court nctmj, unlcr Sect 105 o{ ilio 
Cruninal Code is not exorcising Criminal 
Jurisdiction) 

(8) In re Baaharat \li 24 C 133 (l&JO) 
[nil tlio merits tlio Court ri filled to iiiftrfirc] 


(9) Kcdar Nath ? Uma Charan 0 C W 
N 67(1900) 

(10) Balharan Rai V Gobmd Nath J2 \ 
129,157(1800) per Edge, CJ 

(11) RaghnnathDiai Raj Kumar,? \ 270 
(1884) Surta V Ganga, 7 V 411 (1885) jcr 
Oldfield J , contra Vahmood, J , who Jicll 
the Order to bo a separate a Ijurhcation and so 
Capable of revision 

(12) Clialtar Suighw GangaSahai,6 V 293 
(1883), Damodar Triinbak i Ragliunath 
ttan 20 B 551 (1902) 

(13) Vugardin v Moidm C JL 414 (1882) , 
Dagdusa Idakchand V BuklianGoMnd 9B 
82 (1834), Mana \ikraina t> Malliclicrr} 
Kristnan 3^1 CS(1880), Catiga Charan < 
Sarti ^^andal, G C W N 014(1901) 

(U) In Tc Madho Ham, 21 A 181 (1899) 

In In re Biddcshwar Boral, 4 C W N JO 
(1899), tUo point was left uiidccido 1 
(15) Itam Lai t Ratnn Ini, 20 \ 072 
( 1001 ) 
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tlio powers \c3tcd m it bj this section and bj sect. 1C of tlio High Courts Act, 
and that the Bench exercising Criminal jQn<:diction could not (as such) deal with 
tlio matter on revision, but could be specially authorized to do so by the Cliief 
Justice under sect 11 of the High Courts An application under this 

section to set aside an award is incompetent (2) A decision of a Subordinate 
Court on a question of a iluation determining the amount of a Court fee is, not 
withstanding its declared finalitj , subject toreaision under this section, and sect 
5, Reg II of 1827 (3) Proceedings under sect 206ofthoformcrCodctcrminatcd 
111 an order, and could tlius be dealt with in revision (4) Sect 1C3 of Act X of 
1859 docs not preclude revision by the High Court of an order of a Collector, 
which IS final wathm the mcanmg of that section (15) An application to a Judge 
of a Presidency Small Cause Court for sanction to prosecute a plaintiff for making 
a false claim m a suit before him is a case within the meaning of this section (C) 

“ In which no appeal lies.” — ^The Court cannot act under this section 
where there is an appeal, (7) cacn where the petitioner has to m\oLe the pr^ 
visions of sect 5 of the Limitation Act (8) The reason of the rule is that there 
is another and more complete romodj It is a matter of dispute whether in the 
case of interlocutor) orders, against which there is no immediate appeal, the 
Court can interfere under tins section, seciog that a remed) is supplied by sect 
105, which provides that such orders maj be made a ground of objection m the 
appeal against the final decree In such eases it is said the appeal is merely 
deferred (9) In a recent case it lias been doubted whetlicr interlocutor) orders 
come within the scope of this section (10) 

On the same principle it has been held that the Court will not exercise its 
rovisional jurisdiction so long as there is any other remedy open to the petitioner, 
VIZ by regular suit or otherwise (11) Probably it is more correct to say that 


(1) U V H&t Ptasad Dm, 40 C 477 T B 
(1913), Nali Rrosad Chatterjeo t Bliuban 
Jloliim, 8 0 W N -3 (1903) , R t Gopal 
Barick 34 C 42 (1900) 

(2) Gbulam Jilam t Muhammad Ahnied, 
CC W N 220(1901) 

(3) Vithfll ICrishna v Balknshoa Janar 
dasSflOB G10(18SG) F B DutscoBalharan 
Rail Cobinl>alh, 12A 129(1890) I B, 
and SCO Omrao Mirza t Mary Jones 12 CL 
R 148 (1882) 

(4) Bai Shri \ aktuba t Agarsangir 9 Bom 
L R 547 (1007) 

(5) Mohant Gobind Ramanuja Das t 
Lakhun Panda, 11 C W N 112 (190G) 

(0) Ramadbm v Sowbalak, 37 C 714 
( 1010 ) 

(7) Raynor v Mussoone Bank 7 A 081 
(188o), RamKristot 'NaikTara 12 0 L.R 
449 (1SS3), dist m Mohant Gobind Rama* 
nuja V Lakhun Panda 11 G M N 112 
(1000), I^azar Husain t Kesri Mai, 12 A 
531 (1S90), Sah Man t Kanagasabapatbi 
1C 'L 20 (1892), Omrao Mirza t Mary 


Jones, 12 C L. R 146 (1832) , Gulab Rai v 
Mangli La), 7 A 42(1884), Rahimai Kojial 
Rai 14 A 520 (1892), Tirupati Raju i 
Visram Raju 20 ^1 155 (1890) , Balilco Doa 
V Gobind Shankar 7 A 914 (1885) per 
Tyncll J (the grounds upon uliich Pethc 
ram s. C J . ludgmcnfc pror.ccdeii do not ap 
pear], Williams t Brown, 8 A 108(1880) 
but SCO Nand Ram t Bhopal, 31 A. 592 
(1912) Ila«san All Sliah t Salig Ram, 
125 P R (1892) 

(8) Vuvanathan CLctti v Ramanathan 
ChcUi 24 M &4C (1901) 

(9) See note to Case, supra, p 4Co 

(10) Chandi i l^ipal, 15 0 W K CS2 
(1911) 

(11) Guise 1 - Jaisraj 15 A 405 (1803) 
[tbohcodnotohasbccDBaid to bo misleading 
seoDcbiDast EjazHusam 28A 72(190o)], 
Ksishinath Sakharam t Kana, 21 B 731 
(189') Sbeo Prasad v Kastura Kuar, 10 A 
119, 122 (1S8“) [m which proper remedy was 
held to bo an ap^bcation under s 103, or a 
suit under e. 2S3 of the former Code] , 
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iheie is no 'ibsohitc nilo in the nutter such is exists m the jiroliibition relating 
to appeahble cases , uul that while the Court ^nll lu general discourage applica 
tions under this section wlitn some other remedy Ins been prouded, the exercise 
of the rcvisional powers is discretionary according to tlie circumstances of the 
particular cast la some cases justice, therefore, maj require the Courts 
interference (1) 

Sect 588 (now 104) by enacting that the orders passed under it shall be 
fiinl only bars appeals from these orders, but docs not intend to bar any inter 
ference with them by rension (2) 

In some cases, where an appeal was preferred but no appeal la}, the Court 
has dealt witli the case as though an application has been originally made to 
It under this section and allowed the appeal to be treated as an apphcation 
under it (3) Converseh , a ci\j1 rcnsional petition has been treated as an appeal 
on the Couit fee being paid (4) It seems reasonable that appellants <]ioul(l 
be permitted to rel^ on the provisions of this section without puttmg them to 
tJ?L expense of making a separate application to get the benefit of it (5) Some 
Tudges Iiowe\cr, take a stricter and more formal view of the matter, and 
require a separate and distinct application to be made (6) It is as well, 
therefore in eases of doubt whctlier an appeal lies to file concurrently (7) 
both an appeal and an application under this eoction to be Jicaid and disposed 
of together 

Court — riiis must be understood in its oidmarv legal sense as “a place 


bunder Das v Mansa Itaiu, 7 \ 407 (1834) 
Venlsataraman v Malialmgayjau 9 iL 60b 
(1880), Ilagliu Natli v Rai Cliatraput, 1 
OWN 033 (1897) Subbajav \cllamnia, 
9 M 130, 133 (1885) , Rainrao v Babaji 20 
B 030 (1895) Isnialji v Maclcod 31 B 138 
140 (1900) 

(1) Debi Das i Ljaz Husain 28 A 272 
(1905) Shi\a Nathaji i Jooia Kasbmatlj 
7B 341 (1883), F B [m wLich it was sai I 
tliat tlie (question ilid not admit of a preci«» 
categorical reply) , Gbulaiu Sbabbir t 
Dwarka Prasad IS A 103, 168 (lb95) [lo 
which tho Court interfered under this section 
It being doubtful arhether a suit would LeJ, 
Golam Uabaminad t Saroda ^lohan 4 C U 
N 1 < 15,098 (1900)(ill which it washeldtbat 
there was 110 reason un Icr the circonisfanccs 
why the petitioner sboull be driren lo a 
regular suit], liruchittonibala CJicIti i 
beshaj'jangar, 4 M 3s3 at p 384 (1881) 
Balmakund t Jatan Lai G \ 13o (1882) at 
p 128, per Stuart C J , Sreo Krit-J na t 
Chantlook Chand, 32 if 334(1908) 

(2) Mathura \ath i TJnie«li Chandra 1 
C W N f_0(1897),atp C3I 

(J) ^Vniianialai Chetti i iluthulinga 
IMIai ( M II t Jl 3C0 (Jb"l) (ill whieli 


the petition of special appeal was given eflcct 
to as a petition under s. 35 of Act \2IIL of 
1801), Bhoyrub Cbunder v Wajcdunnisss 
KLatoon.CaLR 234(1380), Vtnkatainma 
t Chi ngalrayappa 7 JL 5o5, ooO (1884) 
Dayarais Jagjiran i Govardbandas 23 13 
468 at p 400 (1904) , Godu Ram v Suraj 
Mai 27 A 480 (1904) Seetharama Bliaga 
Tatar w Venkatagiri 17IM.L J 199(1907) 
Merali \ israni t Sheriff Dowji 3C B 10 
10- (1911) 

(4) Sndharan SoniayajipaJ V puramalhan 
Somayajipad 23 3L 101 (1899), 'enka 
taiama v Cbcngolsayappa, 7 M. 5^^ 

(IbS4) [where tho application was presented 
os an appeal then amended and rcecircd 
ns an application under tins section, anl 
ultimately it bemg held that an 
lay treated as an aj peal) 

J t 

P i 

not consider the ca'.e ouo for inlcrfennco 
under this section 

(fl) Sco Gauga Charan t Sa*ti ilandal, 6 
CM N 014 115(1901) 

(7) boo Sudenlhoo 2»aram i Col in la 
\alh OC M N 01 ,09(1 K) ) 
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Aslicre justice is judicnlly ministered” A District Ke^iatrar is therefore not 
a Court, and the High Court caunot revise his jirocecdings (1) 

“ Suboidinate.” — The Court rtieixed to m tlio words “If tlie Court" 
of the former section was a Court other than the High Court The section 
therefore did not apply to a case where the order of which review was sought 
was made by the High Court (2) ItappIicstosubordinatcCourtsas the amended 
section now makes clear The High Court has jurisdiction under this section 
o\ er tho Presidency Small Cause Courts, and applications can he dealt with by 
a specially constituted Dench, (3) or, according to the existing rule in the Calcutta 
High Court, by a smgle Judge sitting on the Origmal Side (4) This section 
applies to a jl^mlatdar’s Court in Bombay , (6) and a Court actmg under the 
DcLkan ^Vgnculturists Belief Act , (C) and the Court of the Bcsidcnt at Aden 
m the exercise of his civil jurisdiction under the Aden Act (7) 

A decision midcr sect 5 of the Court Fees ^Vet is not, it has been held,(8) 
tho decision of a Court withm the mcanmg of this section District Judge 
actmg under sect 23 of the Bombay District ilumcipal Act Amendment Act 
(II of 1884) IS not a “Court” under this section, and the H^ g h Court has 
therefore no jurisdiction to revise his order refusing to set aside an election (9) 
Neither is a Collector actmg under sect 11 of the Land Acquisition Act “ a 
Court ” (10) This section docs not apply to a llcvcnue Court in 5Iadras,(ll) or 
m the North-West Provinces (12) The High Court at Bombay under clause 29 
of the Council Order rclatmg to Zanzibar of the year 1897 has power of revision 
over all tho Cml Courts of Zanzibar (13) 

Jurisdiction — The word “jurisdiction’ is used m two different senses 
it may either mean what is ordinarily understood by the term “ jurisdiction ” 
~-that IS, jurisdiction local, pecuniary, personal, or with reference to the subject- 
matter of a suit , (14) or it may mean the legal authority of a Court to do certam 
thmgs, to make a particular order m a case over which it has jurisdiction m the 


(1) Manav&la v Kumorappa, 30 VL 320 
(1007) , 17 M L. J 313 S C 

(2) In re Premji Trikumdas 17 iJ 514 
(1893) 

(3) Itamadlim t SewbaUl,, 37 C 714 
(1910), and SCO Bangiab Naidu V Buugiab, 
31 M. 490 (1908) 

(4) Sarat Chandra v Ilrujo Lai, 30 C. 9S6 
(1903), 8 c,7C. W N 843 

(5) Scol^anabaja}! I’anduraug \ osudev, 

9 B 97 (1884) , Pursbottaui t ^lahadu 
14 Bom L K 947 (1912) 37 B 14 

Ka&birani i llujaram, 35 B 487 (1911) 

(C) bco Ciurubasaya v Cltanmalappa 19 11 
280 (1891) , I^kshman Babaji t llaiuilian 
dra,23B 321 (1898) , lla^achandMajacIiautl 
V bultan Kahimbai, 18 B 347 (1893) 

(7) ItbiDibai t Vlariam, 34 B 2Q7 (1909) 

(8) BalLaraa Bai t Gobmd 2sath, 12 \ 
12J, atp 157, per Ldgt, C.J 

(9) Balaji bakliaraiu t Meuonji Nowro)i 
21 B 273(1835) 


(10) British India Steam Navigation Cu 
v Secretary of State for India, 38 C 230 
(1910), 15C W N 87 

(11) \gI1i Penja i Moidm Badsha, 0 M 
333 (1880), Appandai t Suhaii Joishi, 1C 
M. 451 (1892) , \enkatanarasimhat Suranna, 
17 3L 298 (1893), having regard to tho pro 
visions of B 4 of tho Code 

(12) }(am Dayal v Ramadluu 12 A 198 
(1890) 

(13) 3lcrali \n>raui v bhcriU Dcwji 30 
D 105(1911) bu) conlrt Khoja Shivji v 
llasiiam Oulaui, 20 B 4SU (IbJo) 

(14) Klohcsh ChunJer t Jahiruddi UloUali, 
j C W N 503 512 (iJOl) Har 1‘rasad i 
JafarAli 7 V 347 3o0 (1885) , Lhan Singh 
t UasantSmgh, 8 L 519, 529 (18SC) , bbeo 
Prasad t Kastura Kuar, 10 A. 119, 121, 122 
(1887), Vmitrav Isrishna i BalLrishna 
Gancafa, 1! B 483, at pp 491, 492 (1887) , 
anil 8t>o SuLh l,al i Tara Cband, 2 C L. J 
211. 244 [1905] 
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*ci)5Q stated So if a Court has jurislictioii to deal \Mth ao appeal lu the former 
'•ense, it is oul) lu tho I Uttr tenge tint au trroutous order of reiuaud h\ an Appel 
life Court call be treitcd in order i\itliout jurisdiction (1) It was held w 
tho CT'o first cited th it the word "jurisdiction " is used m the former 'cmo w 
boct 57S of the former Code (now 99) lu <oiuc ci'^cs it has been liUd tUit the 
(criu IS Ubcd lU both ‘'ciisco lu the pre cut section (2) In other ca«ts it has been 
slid that tile woixl jurisdiction ** is ULcd ui the fir&t mentioned sense and rchrs 
to the forum for the institution of i suit (3) It would probably tend to cIcarnL^^s 
III the law if the word were used m the inrrow and more ordunr} sen ?,(■!) 
though, IS his been pomted out, (5) the extent to winch the rcatnmts attaching 
to the mode of c-xcrciso of jurisdiction should be included in the conception of 
the jurisdiction itself la i qutatioii of meet} upon which there has been con-ider 
abfo difference of judicial opinion A Judge cannot assume as a matter of law 
that winch lu fict has no existence m law, ind »o give huiisclf jurisdiction Hi 
ciimot, b}* wrongly detormuung a quo tiou, gi\c himself jurndiction, and the 
High Courtmi} thub inquire whether such qucation i* rigUtl} otwrongU decided (6) 
On the primiplc onmm rite acta, the Court will not presume that a Judge 
has acted without jurisdiction (7) Indeed, it has on the contxar} bceu said* 
that unless the facta from which want of juri«dict30D on the part of a Subordmitc 
Court may bo inferred arc p itcul upon the face of the records tho High Court will 

not mterftro mtc^'l■'lon (S) The High Court ina} interfere where the lower Court 
appears to ha^o exercised a jurisdiction not \cstcd m it b} law, (9) or to haic 


(!) Mohesh Cbunder i Jaluruddi MoUab, 

0 C W N 509, 51 J (loot), and sco Hat 
Prtoad t Juiw Ui, 7 Jlo, 350 (Ibbj), 
Dban Suigb i Daaaut Soigh, & K 519, 5^9 
(ISso), \mritra' Ivrislma t Batkriahna 
Gaticsb, 11 B iad, at pp 491, 403 (15.S7) 

(3) liar Prasad t Jafar Ui, 7 V. 315 
(Isso) , Dbau Suigb i Basaiit Suigb, S A 
ol9{lSsij} i<r llabuood, J , seocaacscitcd 
^ost , and Alohunt Bbag^Tan i l\hv.tt<T Mom, 

1 C W X 617 (IsOu), at IX o34, wbere it was 
•aid that osecss of, and failure to exercise, 
jurisdiction included applying to a c-xso a 
mode of proccdufi not appbcaLlo to it or 
refusing to apjl} to it a mode of prondurc 
applicablo to it 

(J) Uoas AlUoU t Pitawbar Das, 
oua (1003), at 530, i>cr Bamxjix J , 
■\Ianisba Erab i birab Koja, ll M. -30 
(Vb 5 > 7 ), at pp ~7, 331, M ^lyw, J , 
p. 333, i v Brandt, J 

(4) sc*. Shew IVosa I BuiigJndliur i Ram 
QiunUr llanbnx, 41 G. 332 (1913) 

(,) Sulb Lit I Tara Chanb 3 C. L. J 

.3s, 314 (lV)o) 

(i) Manisba LraU r. biiali Kt\a 11 iL 

3- t (1 s»7), at 1 1 \ 333, t”3, .31, an I to wbiW 

jufiMh ti niHilcclined, \ ulivauatb boiitil 

t 1 imbliat, 15 B 14s, mi (li, V> L 


Subordinate Judge bas refused to cxcri.».o » 
jurisdiciiou wbiclt, if bo ii wto»? is by law 
vested m lum, and we can eikawiue his order 
to see if bo la right m hi» refusal J 

(7) ShfO Prasad i Kastura h-uar, 10 !• 
119{IS;»7) 

(S) 31iljr Ui t ilubainmad HuscQ, It ^ 
413(1893) 

(9) In re Suljaa Oatagar, B L. P* (P ^ ) 
ojl (1SG6) [• c. wbero tbo Court exerci'=ca * 
jurisdiction wbeii it bas none, or exceeds it 
wUeu it baa Jurisdiction], Birj Mobito t Rai 

Uiua. 30 a 8, a (1893) [ordix stttmg aijdo 
'jole under Code] , LakJimana i ^a 3 uuubu, 
9 V 143 (l8a4) [order setting asilc cx«u 
lion sale, though no mjury proud] , BliojTub 
Cbunder i WajcJuiu-^aa, o C. B- B. 334 
(l880) [bcaruig aj jxsal wbero none] » Krist'^ 
Indcri Roopinc*., U \\ R, \ctX., «>l»(l8i>6) 


Bu^ i \unJo LaJ, 14 C 331 (lJ>87) [I>«.tS» 1 
rcu4iic> let, jxjiuxtoBctaiilcsal a.l741» 
Lai Jlobuti V Jageiilra Cbunder, l4 C. u3t> 
(l8s7jLid.]f SJuclds t Wilkiasoa, 9 4. 3Jd 
[ 1 »ns 7 j [deerxt! uluro no ct»Ji.iic\), Mdul 
l^luman r KuUi Mimed, 10 '!• o* (l‘'“’i'l 
[ rdet to tabu iiiMiitorj under let M\- of 
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failed to exercise a lunsdictioii so \c8tcd,{l) Courts sometimes underrating 


ISll, after parties referred to regular auit] , 
Gossam Money v Gour I’crsliad, 11 C 140 
(1S34) [order restraining execution {tending 
apiKal], Ivunliained t Chathu, 9 M 137 
(ISSC) [no juiLsdiction to order refund under 
s 315], Dagilusa lilakchand v Bukhan 
Govml, 9 B 82 (ISSl) [order filing nuard, 
arbitrators without authority, deal with 
costs], Dhapi t Ram Pershad, 14 C 763 
(1887) [no jurisdiction under a 136 unless a 
134 complied with], Muhammad Husam v 
Ajoodhia Prasad, IQ A 407, 470 (1S8S) [order 
uuders 407], Luist Luu, 12 ]3i>(l38S) 

[order setting asiilo order undu a 494] , 
Sadasookt Ranna} ja, 10 M 96(I89j),Saa 
soont Hurry Bas Bhukut, St C 455(1896), 
s c , 1 C W N 41 [Small Catiso Court , new 
trial], Giddayya v Jagannatba, 21 M 363 
(1897) [reversal by District Munsd of dccrco 
of ^ lUago Munaif] , 2IanoiuoUim CUaudburam 
V Nara Naram, 4 C W N xxui (1899) [set 
tingasidadccrcewluch was not c£ parte] Ma 
homed HamiduUa t iohurennissa Bibi, So C 
155, 108 (1897) [id.], Ningapat Doaaiia,21 
B 585 (1890) [decree passed by Karkuii in 
possessory suit] . Luchmun Smgh u Sham 
fihete SiQgh, 2 I A 53 (1374) [application 
for roTicw] , Raja Har Naram v Cbaudhram 
Bhagwant.lSI A 55, a c, 13 A 300(1891) 
[invalidity of award when not made within 
time dxed by Court] , Chinaya v Gangava, 
21 B 775 (ISOO) [order in execution for ouster 
of person not party to suit] , Bhau v Dade, 
21 B 777 (1890) [Alamlatdar, decree by, 
remedy as between jomt owners], Babaji 
Ramjiv BabajiDcv]i,23 B 47 (1897) [Mam 
latdar no juiisdictiou to determine questions 
between riparian proprietors], Laksbman 
Babajiv Ramchandra Parashrani, 23 B 321 
(1893) [Dekkan Agriculturists Rehef Vet. 
jurisdiction of Siiccial Judge] , Muhammad 
Yusuf V Abdul Rahman, 10 I A 101 (1889) 
[setting aside non appealable judgment] , 
HaaariLalv KbciuRai, 3A 576,579(1881) 
[order dispossessing mortgagee] , Ivahnak 
shjaGhosali ^lafakshar Hossam, 28 C 177 
(IJOO), a c,5C W N 1J2 [order ameiidmg 
decree], Puran Mai t Janki Ftrsbad, 23 C. 
680, 083 (1901) [order of Court taking over 
management of I ropcrtics] , s c,0C W. N 
114, Golam ^lahammad t Saroda Mohan, 4 
C W N C95, 097 (1900) [issuo of euccessivo 
writs of possession without inquiry] , Ualad 


harMaitiv CliO}toiina Maiti,30 C 588(1003} 
[jurisdiction of Registrar Small Causo Court] , 
Diwrahbai t Sadasbndas, 24 B 310 (1809), 
a c , 1 Bom. L R. 830 [incompetent rcfcrcnco 
under 8 CIOa] , Krishnasanu Fanmkondar 
t> Muthu ICrulma Paundcondar, 24 M 304 
(1900) [appointment of curator , omission to 
take cMdcnco before making order] , Rama 
aamy Clicltiar i Orr, 20 5L 170 (1902) [smt 
brought on ordinary bido of Court, though 
inaintamablo on Small Causo side] , Amrita 
Lai Kolay v Nibaran Chandra, 31 C 340 
(1901), 8 c, 8 C W N 240 [Jurisdiction 
see, titlo to tmmovcablo property] , 
Dayaram I Go\ardbandas, 28 B 458(1004) 
border passed without jurisdiction in csccu 
tioii], Uamanadhan Chetty v Narayanan 
Chclty, 27 M. C02, 007 (1901) [decision of 
ronow (Ktition during pendency of appeal] , 
Gauga Charan v Sasti Mandal, GOWN 
614(1901), Corporation of Calcutta V Cohoiit 
6C N 480 (1901) [Jurisdiction of Small 
Causo Court to declaro old valuations to bo 
still m force] , I\loiiomobtai Chaudhurani v 
Kara Narayan 4 C W N 456 (1800) [no 
jurisdiction to set asido ex parte dccrco of 
Superior Court] , Sliaokorbhai Khojabhai v 
Somabhai Ranclihodbhai, 3 Bom L R 120 
{19(K}) [Judge deciding Small Causo Court 
suit under ordinary jurisdiction] , Peary 
Mohim Gbosaul v Harran Cliundcr, 11 C 
2CI (1885) [S C C , trespass to immoveablo 
property Court held to ba\e jurisdiction] , 
Sainam Tcwari v Sakma Bibi 3 A 417 
(1881) [decisions of both Courts without 
jurisdiction] , Yule £.• Co v Tilahomed Hos 
sain 24 C 120 (1890) [rcfcrcnco by P S S C 
under s 09 of its Act, and a GIT of Code , 
liberty gnen to withdraw smt after disposal 
of rcfcrcnco instead of entering judgment for 
dMcndants] Uorananda Banerjee v Ananta 
Dasi, 9 C W N 492 (1901) [s 153. Bengal 
Tenancy Act] , 3Icnat All i Amdar Ab, 
UC W N 605, 007 (1005) [amended dccre"] , 
Janokey Nath Guha i Brojolal Guha, 33 C 
757, 770 (1000) [no appeal, no jurisdiction to 
refuse filin g of award] , Bai bhri ^ aktuba t 
kgarsangji, 0 Bom. L. R 517 (1907) , s c , 31 
B 417 [order passed under a 200 making 
additions to the decree] , Baikanta r Sita, 
33 0.421(1911) 

(1) Gobin Prasad r Chaudar Sekbar, 0 A 
186 (1SS7) [declining to bear suit on merits] , 
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their powerb, aud the llj^h Court is tilled upon to cuhrge their too narrow 
views (1) If cl Court allows an application or decrees a suit which is in fact 
tune barred, without considering whether it was so or not, it can he said to haic 
failed to exercise a jurisdiction \ csted m it by I iw, so as to bring the matter withm 
the scope oi this section But this cannot ho said of a Court merely hecause 
it has omitted to consider cz projpno nwtu the question whether a litigant was 
entitled to proceed out of time by reason of some special provision of law, when 
such a question had not been raised by him or on his behalf (2) The High Court 
can interfere under this section when the Court below refused to exercise the 
jurisdiction \GSted iii it by icason of an erroneous interpretation of a provision 
of the Code (3) 

Ramjiwau Stale Chand Slal, 7 A- 227 (1SS4) Vizagapatam i Abdul Kharun, 21 SL 113 


[refusing jurisdiction on ground suit triablo by 
District CouftJ , Dadauii Kuor e Dinii Roi, 
3 A 111 (1SS6) [erroneous tiqw of lus juris 
diction taken by Mun&if , return of plaint] , 
Mobendra Sundarv Dinabaudhu, 19C L J 
15 (1013) (return of plaint), VisUiauatU 
Govindt Eambbat, 15 11 148 (1300) (return 
of plaint on ground suit gorerued by s 
530] , 2(ana Vikrauia t Mallicbury, 3 M. 63 
(1880) [refusal to 81 q award] , Birj Moliuu v 
Rai Uma, 20 C 8, 11 (1892) . a c . 10 1 A 154 
[refusal to oontirui execution sale] , followed 
in li&dbasjam Ksr v Dinobu&dliooDi>iras, 
ISO L J 533 (1913) , Navalchaud Nemeband 
t AmiohandTalaLcband.lSB 734(lS03)[re 
jcction of application for execution] , Amar 
ebaudt Jaiaba,21B 738 (1886) [Mimlatdar 
erroneously bolding ho could not rccciro a suit 
against heirs] , Kammathi i Mangappa, 16 
M. 454 (1892) [Judge dccbuing to entertain 
appbcatiouforleaTO to sue lu fonnapavpens, 
erroneously supposing a succession ccrtilicato 
Mas necessary] , Shamrai Pandoji t Niloji 
Raniaj], 10 B 200 (1SS5) [refusal to enter 
tarn appbcation for execution] , Benodo Mo 
him t Sharat Chunder, 3 G 837, 841 (1882) 
[appbcation for roinaal of suit], Kama v 
Kunji, 9 M 375 (ISSO) [jurisdiction held to 
bo declined, tho I-cgal Practitioners 4ct being 
no bar to suit], Subbaji Kau t. brttu\asa 
Rau, 2 M 201 (ISsO) (jurisdiction to refuse 
to confirm cxccutiou sale declined] , facshailri 
i Krishnan, S M 192 (1S34) [dircttion to 
oxurciso power giicn bj s 544], Muijsainut 
Jamecia i Luebmun PanJaj, 1 C L. R 71 
(1S79) [refusal to mvestigato claim inado in 
execution], Jogodanund Singh * 4inrith 
Lai, 22 C 707 (F B ) (1895) [refusal lo 'ct 
aside sale uiuUr •• JlOa], Nathubliai t 
aiulehand i ^alla Balu. 19 B 514 (1S91) 

Ir. f.t fFAnt r-<ci riilionl . Lolllttur of 


(1897) [fadure to cxcrciso jurisdiction in con 
sequeuco of misconstruction of s 412} , Ma 
Iiabir Singh t Bchari Lai, 13 A. 320, 323 
(1891) [refusal to hear and deteruiuio 
appeal], Gerindra Kumar V RajcswariRoy, 
27 C 5 (1809) [order refusing to amend pro 
bate] , Raghunath Charan t bhamo Kocri, 31 
C 344 (1903) [refusal to hear appeal], 
Gobuid I’rasad t Chandar Sekhar, 9 4. 486 
(1887), at p 492 [‘Tho Judgo failed fo 
cxerciso his jurndiction, and probably acted 
with material irregularity in dismissing this 
suit on tho ground that tho reprcsentatires of 
iL C had not been made a party,” per Edge, 
CJ], ^ishvanathGonudi Rambhat, 15^ 
148 (1890) [returning plaint upon erroneous 
construction of s 539], Vishnu i Bam 
Chandra, 9 Bom. L R 03b (1907) [rejecting 
complaint under s. 328] , Zamnan t Fateh 
.<\L, 32 C 146 (1904) [refusing to auept 
plamt] , Ganesh Singh v Kashi Singh, 23 4 
021 (1906) [arbitration failuro of Court to 
decide as to \ahdity of icfcrcnco] , ITilhs i 
Jawad Husain, 29 A 4G3 (1907) [refu«;al to 
hear application for roviow] , *Uvbar Khan i 
Muhammad Ah Khan, 31 A CIO (1909). 
Ramdoyal i Upendra Nath, 17 G W N 
(1912) [Specific Rehef Act , refusal to 
grant rehef to jilamtiff found to ho m 
possession intlun six months], Kartic > 
Gorachaiid, 17 C L J 593 (1912) [omitting 
to deal with merits of an apjjcal] 

(1) bhiaa Isatliaji i Joma " 

11 at jaj (1883) [the section now citends 
to refusal of jurisdiction by a Court through 
a miscoiiccptiou of its authdntyj 

(2) Panchu ^fandal i Sheikh Isaf, 17 
OWN 607(1913) 

(3) Maharaja of Biu-dw m » Ajwrha, U 
G L J .0) (1911) 
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Illegality — The first i^art of the section down to the words “so tested" 
deals with jurisdiction llio rcinamdcr assumes the existence of jurisdiction, 
but deals with the mode in ^vhich such junsdiction is exercised A question 
may arise .whether a Court m the exercise of the jurisdiction it possesses has 
acted according to law. Such a question relates not to the existence of juris- 
diction, but to the exercise of it in cither an illegal or irregular manner (1) This 
distinction has not al\va}s been preserved, it being m some earlier cases considered 
erroneously that the Pnvy Council had decided (2) that only questions relatmg 
to the jurudiction of the Court can be entertamed under this section (3) This 
opimou, however, is not tenable, since it practically treats the additional words 
added to the section in 1879 as supeifiuons or unnecessarily introduced (4) All 
that the Privy Council case really decides is that this section docs not give a 
right of appeal on questions of law or fact, and that where the Subordinate 
Court has junsdiction, the High Court can only mterfero where that Court 
has acted illegally and with matenal uregulanty in the exercise of such 
jurisdiction {5} 

A Court cannot mtcrfcrc under this section simply upon the ground that 
there has been an erroneous decision upon a question of law^ or fact (6) A Court 
that has decided a amt over which it had jurisdiction cannot, only on the ground 
that it has arrived at a wrong decision, be said to have exercised its jurisdiction 
illegally or with material uregulanty (7) Any other view would impose on the 


(1) Soo Sukh Lai v Tara ChanU, 2 C L. 
J 241, 245 (1905) 

(2) In tmir Ilassan v Shco Baksli, 11 C C 
(1884) 

(3) 3Iagm Ram v Jwia X.aU, 7 A. 330, at 

338 (18S5), F B , Badanu Kuar t Bma 
Itai, 8 A 11. at p 113, per Betheram, CJ 
** the questions to which s. 022 applies, aro 
questions of jurisdiction only , ” Narayana 
sami V Natesa, 10 424, at p 423 (1392) 

[“ tho error of procedure must bo such as to 
havo led to tho assumption of a jurisdiction, 
etc , ’ per M. Aiyar, J ] , Mamsha Eradi v 
SijahKoya, 11 JL220,atpp 229,230(1887), 
per IL Aiyar J, "tho words ‘act illegally,' 
etc , apply to thoso eases only in which there 
la an error in tho procedure by reason of 
which tho Subordinato Court concludes that 
ithaa.orhasuot, jurisdiction. Thisdictnm 
was, howe^c^, subsequently withdrawn by 
the learned judgo in Xristnamma NaiJu t 
Ciiaj a Isaidu, 17 M. 410, at p 414 (1893) 

(4) Kiistnamma Naidu e Chapa Xaidu, 17 
M 110, 414 (1893), and cases Mohunt 
Bhoguttu V Ivhelter Mom, 1 C W Iv 617 
(1800), at p. 025, Lnat Mondul v Baloram 
Dey, 3 C W \ at p. 503 (1899) 

(5) SowBuxt ShibChundcr, 13 C. (I8S6), 
atp 230. and SCO Mohunt Bhagu am Khet 
ter Mom, 1 C. M \ 017 (1890), at p 624. 


(0) It has, however, recently been held 
by the Madras High Court that when an 
AppeUato Court erroneously (that is, by 
an error of Law) decided that tho Court of 
the first iQstsnco had or had not jurisdiction 
to entertain a smt, tho Qigb Court could set 
aside Ibo order under this section on tho 
double ground of cxcrciso of jurisdiction and 
lUcgabty Vuppuluri v bcetaramochandra, 
24 3L L J 112 (1913) [Aiyar, J, dissenting] 
(7) Amir Ilassan i Shco Baksh, 11 
L A 237, 8 c, 11 C C (1884), dist m 
Pott Canning ImproTcmcnt Co , Ltd. v 
Roson Ah, 17 C W N 100 (1912) , Jlagni 
Bam p Jiwa Lai, 7 A 330 (1885) Sunder 
Dasv MansaRam 7 A 407(1884), Chattar 
pal Smgh t Raja Ram, 7 A COl (1885) , 
Badami Kuar v Bina Itai, 8 A 111 (1880) , 
Muhammad Husain v Ajudhia Prasad, 10 
A 407, 471 (1888) Uori Bbikaji v Karo 
Aislivanath, 9 B 432 (1885), Jivraji t 
Fragji 10 HL 51 (18SG), Vcnkubai v 
LaLshman Aenkuba, 12 B 017 (1887), 
Krishna Alohiiuv Kcdarnath Cbuckcrbutty, 

15 G 448 (ISSS) Karayanasami v Xatesa, 

16 iL 424, 420 (1692), bnat Mondul t 
Baloram Dej, 3 a W X 581, 583, 5S5 
(1899), Corporation of Calcutta t Bhupati 
Roy, 26 C. 74 (1893), Mathura Xath t 
UiQCS Chandra, 1 C. W N 620 (ibJ7), 
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Couit tho duties of a Couit of Appeal Mere errors of law and fact can only 
be corrected by appeal Such is a wrong decision on a question of res judicata (1) 
or limitation, (2) or a merely erroneous construction of tho provisions of an Act (3) 
or a decision as to tho iindmissibibty of a document m evidence, (4) or the mis 
construction of a document, (5) or a decision that a person i\as not a legal repre 
seutativo withm tho meaning of sect 17, ante (G) Where a Judgo ha\mg both 
Small Cause and ordinary jurisdiction transferred to his filo as ordinary Judge 
a suit filed m his Court as a Small Cause Court smt, it was held that there was 
not a material irregularity, and that as liis decree decided a question of tdlo to 
immov cable property, tho High Court could not interfere under its extraordinary 
jurisdiction, for since this decico could not have been passed m a Small Cause 
Court, it was nob final (7) 

The mere fact of a Court having come to a wrong decision oven on a point 
of law 13 not auflicieut to constitute an lUegility or irregulanty , (8) that is, 
an erroneous decision is not ttsd/nny ground for revision Tho Privy Council 
ha\ 0 thus excluded one class of cases, but it is still left open to consider m what 


Kagbu JTath i> Rai Chatrapuf, 1 Cl W N 
C33 (1S97) , Sotieli CUuadcr Laliury t NU 
comul Lahiry, 11 0 4S (1884) , GopiKocnv 
Gopi Lai, 21 C <99 (1804), Cor^ioratton oi 
Calcutta V Cohen, 0 C N 480 (1001), 
Cooko t Equitable Coal Co , b C W N 021, 
024(1004), Ross Alstom Pitambor Das, 35 
A 500, 523 (1003), per Bancrjco.J , Parasu 
rama Ayyar v Scsbier, 27 M 504 (1003) , 
Kali Cboran t> Sarat CUuiidcr, 30 C 397 
(1903) , s 0 , 7 0 \\ K 545 , Ram Lai t 
Ratan Lai, 2(3 A 572 (1004) , Joseph v Salt 
Company, 17 IL 371 (1803) [tutstako concern 
ing^ principles of i iluatiouj , Qu<vre whether 
following eases did not raiso points of lair 
only Ivirparam t Modia, 19 B 135(1894), 
Court of Wards i Dormobngu, 8 2 

(1$S4) , Pitiiubar Das v Jainbusar Mumci 
pality, 17 B 510 (1892), Ross Alston t 
Pitambar, 25 \ 509 (1903), Patel KUibJiai 
V Ilargovan Mausukb, IJ B 133 (IS94) , 
Maulvi Muhammad v Syed Ilusam 3 A 203 
(ISSO), Ram Lai i Ratan Lai, 26 A. C72 
(1904) [order rejectmg application for 
roviow], dist , ^Vllll8 V Jawad Husam, 29 A 
408(1907). RaraSmgbt SaligRam, 28A 
84 ( 1905 ) 

(1) Han Bhikaji w Nato Vi6li\auatb, 9 B 
432(lSSo), Amntrav Krishna i Balknsbna 
Gancsb, 11 B. 4SS, 492 (18S7) 

(2) Sundar Smgh t Dorn Shankar, 20 A- 
78 (1S9<) . \mritra\ Ivrishna t Balkrlshna 
Ganesh, IIB tss,''>,Hl887) , AuundaLoU 
. Dcbcmlri LaU, 2 C>tt N cccxixu 
(18J’<), Itamgupal t Joliariu%lb^'l*t.C,i 173 -• 


(J912), but SCO Kadflsh i Bissouath, 1 
a W N G7 (189G), Har Prasad v JbShs 
Ah, 7 A 345 (1885), Pitambar Das t 
Jambusar Mumcipaht}, 17 B 510 (1S92) 

(3) RabbabaKbanumv NoorjchanBegnuii 
13 C 90 (1880) , but whero it nas held that 
tho ease did not fall \nthin a section at oU it 
Mas held that tho Court had declined jun* 
diction iu conscqucnco of a misconstruction 
Collector of Vmagapatain v Abdul IJiariin, 
21 M :]3(1S9;,. and EM Rama I L.nnji. » 
M 375 (1880), and as to construction of 
decree, "Mauln Muhammad v Syed Husain, 
3 A 203(1880) 

(4) Sladhavrav GanesJipant t Gulabbbai 
LaUubhai,23B 177(1898), but seo Fattch 
chand Harchand y. lusan, IS B 014 (1893), 
where there wa8ro\ ision of on order oicluding 
a document for want of stamp, and Guruuath 

Shruuras v Chenbasappa, IS B 745 (1S93), 
admitting a docuuicut though uuri-gislcrcil 
But SCO Benod v Ram Sorup, 10 0 W N 
1015 (1012) 

(5) Dasruth Rai i Shcodin Rai, 10 ^ 
(1^93) 

(0) Ganga Charaii Bhuttaebarjeo t Sosbi 
Bbushan Roy, 32 C 572 (1J05) 

(7) Han Balu Gaolvauad t Ganialroo 
Lakhurjirao Gockanad, JS B 190 (1913) 

(8) Kristnamma Naidu i Chapa NaiJu 17 
M 410 (1893). at p. 412, bhibh ^a^am 
Mookerjeo V Boikuntlia Nath Isar, 1 
aw N 8 j 7 (1007), Narojanti. Nogindas, 

30 41 113, 115 (laOai) Seo 1 nat Momlul e 

V. J 0 N 581 (1899) 
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other cases the cUubo may be applicable (1) 'Ihiaisatiutstiouof difficulty, upon 
which there has been cousidcrablo conflict of opimon There may be a decision 
which 13 erroneous, but not illegal or materially irregular (2) It i3 not alwaj s easy 
to draw a clear hno botu con an illegal exercise of junsdiction and a mistake of 
law (3) A distinction has been drawn between an irregular act and ancnoncous 
decision (1) but the distmctiou is, ordinarily at least, of little use, as the illegal or 
irregular act is generally preceded by, and based upon, an erroneous decision 
It 13 not difficult to gi\o examples of extreme eases The difficulty exists 
as to those falling ^vlthm these limits Thus, a Nvrong decision based upon an 
erroneous construction of sect 11 that a suit is not barred by res^udxcata is no 
ground for revision, (b) but a Judge would act illegally who, while adnutting 
that a case fell within the section, held that as the former decision was erroneous, 
ho would on this ground dcteriniuo’tbo point again , (6) or if ho directed, con- 
trary to the provisions of sect 60, that m execution of a decree the tools 
of a judgment debtor he sold (7) So it has been held that this part of the section 
contemplates a perverse decision on a question of law or procedure— that is a 
decision involving a conscious dopatturo from some rules of law or procedure (8) 
The Calcutta High Court has gone further, and held that while acting 
with ** matenal uregulanhj” implies only the committing of an error of pro- 
cedure, acting “ xHcgalbj ” does not mean the same thing for Courts may commit 
gross and palpable errors other than those of procedure which would justify 
it being said that they had acted ** tlUgalhj , ” and that this part of the section 
was intended to authorize the High Courts to interfere and correct gross and 
palpable errors of Subordinate Courts, so as to prevent gross injustice in non- 
appealablo cases , and thatitwisadviscdlyozpressedmmdefinitelanguage from 
the difficulty of defining exactly the classes of cases which may stand m need of such 
cxtraocdinaryinteifcicnce Iuthisview,tbequestionwhctheianycasccomesundcr 
the clause has to be determined with reference to the grossness and palpablencss of 
the error complained of, and to the gravity of the injustice resulting from it (9) 
Coming to the particular apphcation oL the section, the following eases 
have been expressly held, or may perhaps be considered to have been held, 
to come under the heading of acfmg "tUcgally " — the rule of adjudication 
being that a Judge shah decide, secundum alirgata et probata a Judge was held 

(1) Kristuanmia haidu V Chapa tfaidu, at there v^ould ha^o been a faduro to exercise 

p 41S , and seo Mobunt Bhagwan t Kbetler junadtctioa , but what he ui lact did was to 
iloni, 1 C. W N C17 (1890), at p C2C 1 ut an cironeous construction on that section- 

(2) liar Prasad v Jafar All, 7 t 345 (7) Badanu Ivuar t Dinu Ilai, 8 A. Ill 

(1885), at p 351 (1880), at p 115, tide post 

(3) Sew Box V Slub Chundcr, 13 C. at 230 (8) Krutnamma Isaidu t Chapa Naidu, 17 

(1886), Bobo Paa D Mohunt Bam, 2 C. W 410(1893), F B , but see as to this case, 
N 474 (1893), at p 477 ilohuntBhagaani Khettcr Horn, 1 C. W N 

(4) £nat Alondulv Daloram Dc},3C W 617 (189G), at p C25 

N 581 (1899), at p 5S5, jjcr Banerjee, J (9) Mohunt Bhaguan t Klietter Mom, 1 

(5) Videante,j> 474 C W B 017(1890) atp 020 (Dannerjeo and 

(0) liar Prasad t Jafar 41i, 7 A 34,* Gordon, JJ). Mathura 2satb v Umes 

(1885), at p 351 I ide post, and see Chandra, 1 C. W N 020(1897), ^erBanerjee, 
Rabbaba Ixhanum t Noorjehan Begnm, J , lUgUuBatliv BaiChatraput, 1 C. W.N 
13 C 00, at p 93 (1880), where it was said G33 (1897), per Bancr]cc, J , contra, per 
that li the Subordinate Judge had held that Maclean, C J , m hnat Mondul i Baloram 
s ddliaduoapibcatioalomtcrilcadccauiU Bey,3C \Y X 5S1 (ISOO), at i*. 5S3 
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to have acted illegally in laising a question of the execution of an instrument 
when execution was admitted , (1) the appointment of arbitrators against consent 
of one of the parties, the order of rcdeicnce to them, their award, and the decree 
passed thereon , (2) entertaining an apphcation to set aside an ex parte decree 
after the time allowed by the law of limitation , (3) or setting aside an ex parte 
decree without notice to the plaintiff , (4) admittmg that a matter was htigated 
under the circumstancea described in sect 11, ante, but holding that the former 
decision was erroneous, and on this ground determining it agam , (5) admittmg 
that a claim could have been made part of a smt formerly tned, but holdmg 
that the circumstances were auch as rendered it ineqmtable to apply the pro 
visions of 0 II r 2, post, and allowing a plaintifi to sue , (6) a Judge, professing 
to act under sect 206 of the last Code, saying that “ dismissed ” means “ decreed,” 
and thus altering the whole nature of the decree under the colour of amending 
it , (7) a Judge reviewing, m disregard of the provisions of sect 624 of the same 
Code, a judgment of lus predecessor , (8) a Judge, before whom witnesses 
aie produced, dismissing tho claim without hearing them, on the ground that 
the plamtiS'a story is obviously xmtrue , (9) Judge refusmg to give effect by 
amending decree to his predecessor’s decretal order, (10) refusing summonses, (11) 
passing a decree where there is no evidence at all or admission to support it, (12) 
the Judge addressmg himself to matters entirely foreign to the inquiry he bad 
to make, (13) erroneously holdmg that a particular Act or section of it is apphcable 
to the case, and that by reason of that Act or section the smt does not at all he, (14) 
not permittmg a plaintiff m a smt brought upon two hundis to adduce evidence 
of payment otherwise than by the hundis , (15) excluding from evidence a docu 
ment because not stamped , (16) admittmg a document in evidence though 
unregistered, (17) allowmg a tenant to dispute his landlord’s title, (18) 


(1) Gorakh Babaji t) VitbalNarayan, 11 B 
436 (1887) 

(2) Pugardin v Moidm 6]^L 114 (1882),b«Id 
also to constitute a case of materialuregulanty 

(3) Har Prasad v Jafar Ab, 7 A 345 
(1885) [sed qu whether m this case there was 
uot merely an error of law in construing art 
164 of the Limitation Act, and whether same 
criticism does not apply to Davies, J, judg 
ment in Knstnamma Naidu v Chapa Naadu, 
17 JL at p 421 (1893)3 

(4) Subbiah v Dilawar IQian, 24 M L J 
482 (1913) 

(5) Har Prasad i Jafar Ah, 7 A 345 
(1885), at p 351, j cr Mahmood, J , who held 
it, as well as tlio next four cases, to bo cases 
both of illegality and material uiegularity 

(0) Ib 

(7) lb , at 1 Jo2 [the case leftircd to is 
■burta t Ganga, 7 A. 411 (1885)1 

(8) Ib (9) lb 

(10) Balmakund y JatanLall UA 125,210 
(lSb2), held also to bo juaterjal irregularity 

(11) Ivajj \hniad i Kaji Mahamail, 9 B 
3U8 (ISbl) 


(12) Shields w WUkmson.OA 398,409,i>er 
Broadhurst, J , Edge, C J , considered tho 
case to be one of absence of jurisdiction , and 
see Dlamsha Eradi v Siyah Koya, 11 I’ 
232 (1887) , Bissessur Das v Johann Snndt, 
10 C W N 14 (1905) 

(13) Debo Das t Mohunt Ram, 2 C W N 
474, 478, 479 (1898) , foU , Gopal Chandra t 
Bigoo Mistry, 8 C W N 70 (1903) [paupei 
apphcation] 

(14) Jugobundhu Pattuck t Jadu Ghose 
15 C 47, 50 (1887), held also to bo material 
irregularity , foil in Shn Vishvambhar t 
Shn Vasudev, 10 B 708 (1892), m which 
conversely tho Judge enoneously held hun 
self bound to make the order complained of 

(15) Chenbasapa laksliman Ramchati 
ra,18B 369, 372 (1893) 

(10) hatohcliand flarchuiicl i Ivisau, H h 
bl4 (1893), sed qu , see p 474, n (4), 

(17) Guruuath Slmuiias t Chi-«basapi>-i, 

18 B 745(1893), 4cd ju . sic last note 

(18) PutclKiIabhai i Hargovan Jfansul b 

19 B 133 (1891), «cJy«, wlatlar tlii^ 
not merel/ a mistake of law 
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ilirectmg, contrary to the provisions of sect 266 of the last Code, that m execu- 
tion of a decree the toob of a judgment debtor be sold , (1) making an 
order without hearing the party’s pleader , (2) A suing B for some property 
and the Court giving a decree to 0, who was not a party to the suit , (3) the 
adoption of a procedure different from that provided by law, and such as to 
cause matenal injury to the suitor, the application of a section of the Code 
to a case to which it does not apply , (4) holding wrongly, and contrary to 
autlionty, that there is a cause of action , (5) refusing to make a person a party 
to a proceeding, (6) a Judge or assessor heanag » case who has an interest in 
it , (7) Appellate Court qucstiomng, contrary to the express provisions of the 
Statute, the admissibihty of document improperly stamped, but admitted in 
evidence by Court of first instance, (8) attaching under a personal decree trust 
property , (9) non suiting a pbmtiff, such a procedure not being permitted by 
the Code , (10) decree in pauper suit omitting to order plaintiff to pay Court fees 
when suit dismissed ,(11) omitting to state a case under sect 69 of the Presidencj 
SmallCourt Act, (13) a District Judge revokiDg a sanction granted by aSubordinatc 
Court on the ground that * a sanction could not be granted to a third party ”(13) 
Irregularity. — -lust as m the reported cases, questions of xllegabty are 
mi\cd up %\ith those of jurisdiction, so it is not easy alwajs to distinguish “ ille~ 
giiltly'* from “material xrrcgulanUj ’ In fict as will hasc been seen from 
tbo notes to the last paragraph, the Courts have often spoken of the same act 
as being both un illcgahty and irregularity A distmction has been drawn 
lictwctn cases iii which a Judge oout^ to do something which a Statute 
enacts shall he done, and cavs in which a Judge does something whirl) a Statute 
sa)s shall not bo done In the former case, the omission may not amount to 
more than an irnguUnt) iii procedure In the latter, the doing of the pro 
hihited thing is ultra tirc^ and illegal and without jurisdiction (14) using the 
latter term m its broadest sense It bai been said also that material “ irrrju- 
loTity ” implies only the coinmittmg of an error of procedure, whilat acting 
" xllcQalhj" means something more (10) One thing is clear, namclj, that an 
irrogulant) is something less than an illegabty, and before the Court will mterftre 

(IJ RA<J«rtii Auor t Rai, It A. Ji) irrrguiant^ , /ol/onrJ 'n Rrucaci Naram 

at ji 115, fcr fatraigbt, J , aad jxr t Dulhin GiQcU, IS C 1,. J til J (1913), 
Malimoi^ J 111 DliAU bingh t Uuantbingh but RftbbaLa Kbanum « Noorjflian 
8 V '>)9(l^Sl>) alii. '■JJ, anJjwrTrculyAD, Ilrguai 13 t tWdiVl) 

J. m S.W Hu* t Miib CLundir, 13 C 225 (7) KIiaj-bItaU i Co!li<tor <f 

ftt t» 231 JiIh uord fo<.u UiouM Poona S H 553 (1V>1), Swamira^i « 

U' lo(l» ] loUcitor of Dharuar 17 11 SWIlNi.') 

(2) Cbalrai'aiu t twalalimm* is M, (is) s|j,aai IS ‘37 (I"j3) 

227 (is II) (J) In Tt ‘'laM 2S C 57I (1 «Jl) 

(3) S'* Hux I ''hib ( liuii l< r 13 t 225, (lO) \a*udri»r ( hinnaMnu 7 ut 

,.30(lSM) I*. 5v> (ls>l). 

(4) lb., couxiibn-l alM> a) tote (U) (.*2ifctor of Kaaara r lUialLal.lail 

a maloTial imguUnti (1SJ3). 

(5) lU** U»toa I IMaabaf Da#, 23 {l2)bcaLanuaalriIui.u*anjA'il2L.Si9.^). 

.*'1. 52l(lA>3). uLcUmt M LtW b> (13) RaaPraaaJiI*J*(iafc),3:C13(l><^) 

HAi*crj«, J, a)Ura, tbrif uaanot AO (|«) r Sbrodjj J2 

.rTurofU* ASlOd^sJ). F 11. 

lO KUltraiuim Daki r sLiaiua C^um. {fj Mcii-tt HLa^aa r Kbrinr 1 

211 oMI'*!). 1 1 Iw n.*t<-n4l C. W N i J7 (D • 1 ow. jv 4 W. 
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it must be shown to be material — tliat is, an irregulanty -which has prejudicially 
affected the merits of the case 

Certain cases of what Ins been held to be material irregularity will be found 
noted m tho ooninientary on ** acting illegally Other reported cases are — 
determining an issue which docs not really arise m the case, and basing the 
decision on such determination , (1) omissions or errors of procedure m the 
investigation of a matter, such as the omission to comply with the procedure 
prescribed by sect 3 of Act XIX of 1811, relative to curators , (2) entertaining 
and granting an apphcation under scot 108 of the last Code, without notice 
to tho other side, in contravention of tho directions of sect 109 of the same 
Code , (3) dctcrmimiig a suit upon an issue which was not one on which the 
dispute between tho paitica could be properly adjudicated upon , (4) treating 
delivery of summons by post to a pcison who was not shown to have been the 
defendant as good seivicc , (5) Judge and Assessors sitting to determine amount 
of compensation to bo awarded under Land Acquisition Act, and refusing to 
take into consideration any of the matters prescribed by sect 24 of that Act, 
or improperly taking into consideration any of tho matters proliibitcd by scot 
25 thoicof , (6) Appellate Court disposing of a smt on a point taken by itself 
in appeal without affording tho parties an opportunity of proving what was 
necessary to meet that point, or deciding the suit -without bearing tho parties 
at all , (7) where evidence has been improperly taken , (8) appointment of a 
curator under Act XIX of 1841 w’thout holding inqmry undoi sect 3 of that 
Act , (9) grant of leave under sect 18 of the Religious Endowments Act on an 
unverified petition not presented m Court, (10) in contravention of sect 629, 
nowO XLVIl r 7, entertaminganappcalhoman order admittmgareview, (II) 
going into a fresh point on a now trial the materials necessary for its decision 
not being before tho Court , (12) wrongly holding as regards service, and there 
upon passing cs •paiie decree , (13) refusing to draw up a prehimnaty decree in 


(1) Vcnkubai i Veiikaji Anaji 12 B 617 
(1887) 

(2) Papitiwna v Collector of Godavari 12 
M 341, 344, 347 (1880) 

(3) Badaini Kuar v Dmu Rai, 8 A HI 
(1880), at p 115, jJcr Straight, J , and per 
Malimood, J, vn Bhan faingU t Basant 
Singh, 8 A 510, at p 520(1880) 

(4) Budrappa v Harsingrao, 20 B 213 
(1904) 

(5) Jvgannath Bralhbhaw t Sassooo, 18 
B 000(1893) 

(0) Joseph V Salt Company, 371 (1802), 
but as to a imstako concerning the principles 
ol yaluation, ib 

(7) ICnstnamma J»aiilu t Chapa ^aidu, 
17 vr 410 (1893), at p. 421, per Baras, J 
[tho re'll of tho Bench, however, agreed m 
dismibsing tho petition] , as to tho la&t iw>int, 
bt-o Chakra Pam t Varahalanima, IS SL 227 
(1891), vvhero tho Court interfered, an ortlcc 
having l«en passed without hearing Mo 


party a pleader So also where a party has 
not been permitted to adduce ovidonco 
Chctibasappa v Lakvhman Raracliandrv, 18 
B 309 at p 372 (1803) 

(8) Shiva Nathaji 1 Joma Ivaslunath, 7 B 
341 (1883), at p 357 

(9) Ivrifthnaeami Paniukondar i JEuthu 
Inshna PvnmJ ondar 24 M 304 (1000), per 
Shephard J, /Vrnold White CJ, holding 
tliat tho Judgo acted without jurisdiction or 
with material irregularity 

(10) Amdoo JIujan v Vluharamad Danid, 
24 U GS5 (1001) 

(11) Abdul Sadiqi Abdul tziz, 2lA 152, 
154(1898), as however, it was held tliat the 
District Ju Igc had no power to set asido tho 
order, gu whether (ho iiucstion was not ouo of 
jurisdiction 

(12) ItallLi Pariuanau iJcwraj, 13 B f’t2 
(l&SJ) 

(13) Abraham PiIIii i JHnan Sindli, 20 
3L32l{100r) 
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accordance with tlic findings , (1) onlcnng the amount deposited to he returned 
to the transferee of a non transfcmblo occupmc) holding , (2) failing to decide 
an issue ivhich became necessary b> the rc\<rsal of the decision of other issues 
by the first Court , (3) an order for consolidation of suits which is erroneous in 
principle and will lead to irremediable mischief, (!) allowing withdrawal of 
suit under 0 XXIII r 1, with lca\e to filo a fresh suit on the same cause of 
action after the defendant had oblamcd a decree in his fa^our; (G) interfcicnce 
by a Collector, under sect 23 of the Mamlatdar’s Court Act, with the findings on 
fact of a Mimlatdar which aro on then face legal and regular.(G) It has been 
held that failmc of a lower Appellate Court to frame and try the requisite issue 
under 0 XLI r 25 may, under certain circumstances, be a material irregu- 
larity (7) But the mere fact that a lower Court erroneously refused to allow 
aincudmcnt of a plaint is not ground for interference (8) 

“May pass such order.” — ^Tho words cmplojcd indicate very wado 
powers, and tho Court may do or direct anything to be done winch it considers 
called for under tho circumstances The actual order will, however, be con- 
trolled by these latter (9) Where the decision of a Court of first instance, 
or of both such Court and tho Appellate Court, .are without jurisdiction, 
tho Court has set asido both decisions and returned the plaint for presen- 
tation in the proper Court (10) In such a case tlicrc has been no tnal, 
and tho High Court will not uiidcrtabo the functions of a Court before which 
tho casa should liavc, but has never, gone Wlicro want of juiisdiction is 
alleged as regards tho Appellate Court only, if the latter Court exceeds its juris- 
diction, tho High Court may set aside that portion of the order which 
was in excess of jurisdiction, and if tho Appellate Court bad not jurisdiction 
at all, It may set aside the decision altogether, and may refer tho appeal to the 
Court which had jurisdiction, even if it were too late to prefer a fresh appeal 
to that Court (11) But if tho original order was non appealable, the Court, 
in setting aside tho decision on appeal of a Court not possessed of juris- 
diction, will not enter into tho question of the merits in order to deter- 
mine if the first order was correct or not (12) It has been held that tho 
Court may at least pass an} order which it might be authorized to pass on second 
appeal (13) The question, however, whether the High Court, m dealing w ith a case 
under this section, can examine the evidence and itself investigate the facta is 
the object of conflict In some coses it has done so ,(14) m others not (15) 

(11) /»«Subjan Ostagar, R L R (P R ) 
3Gl (18<i0) 

(12) In re Docowti K.azi, B L R (F B ) 
517(1I>(>0} 

(13) Mauln Mubammad t Sjed Husaui, 3 
A. 203 (1880), P B . Har Prasad v Jafar 
Ab, 7 A. 345 (1885), at p. 340 

(14) Kadasb Cbaadra v BiSbonath Para- 
manic, 1 C W N 67 (1896), Shields t. 
WilLinson. 9 V 303 (1887), and see Mauln 
Muhammad i Sjed Husain, 3 A 203(1860), 
at p 204, per Stuart, C J , Sarnam Towan 
t Sakma Bibi, 3 A 417 (1831), at p 410, 
per Stuart, C. J 

(15) Ramrao i Babaji, 20 B 630, at p 632 


(1) Sidbanatli v Gancsli, 14 Bum. L U 
016(1912), 37 B GO 

(2) Nalamt Fulmani.lOC L J 388(1912) 

(3) SibuSautu Nitai,15C L J 114(1911) 

(4) Kab Cbaran t Surja Kumar, 17 
OWN 526(1912) 

(5) Eknatb t Banoji, 35 B 261 (IBII) 

(6) Ivasbiramv Bajiram, 35B 437(1911) 

(7) Ramjas t India General Nawgation 
Railway Co, IOC W \ 424(1911) 

(S) \ cnkata&ubbiah t SeshacbcUum, 22 
ALL. J 130(1011) 

(0) See Sarnam Tew an t Sakina Bibi, 3 A 
417(1831), at p. 420 
(10) Ib 
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it must be shown to be material — that w, an irrogulanty which has prejudicially 
affected the merits of the case 

Certain, cases of what has been held to be material irregularity will be found 
noted in the commentary on “ acting illegally ” Other reported cases arc — 
determining an issuo which docs not really arise in the case, and basing the 
decision on such determination , (1) omissions or errors of procedure in the 
investigation of a matter, such as the omission to comply with the procedure 
prescribed by sect 3 of Act XIX of 1811, relative to curators , (2) entertaining 
and granting an apphcation undei sect 108 of the last Code, without notice 
to the other side, in contravention of the directions of sect 109 of the same 
Code , (3) determining a suit upon an issuo which was not one on which the 
dispute between the parties could be properly adjudicated upon , (4) treating 
dohvery of summons by post to a poison who was not shown to have been the 
defendant as good service , (5) Judge and Assessors sitting to dctcnnine amount 
of compensation to bo awarded under Land Acquisition Act, and refusing to 
take into consideration any of the matters presciibed by sect 2i of that Act, 
or improperly tabng into consideration any of the matters prohibited by sect 
2Q theieof , (0) Appellate Court disposing of a suit on a point taken by itself 
in appeal without affording the parties an opportunity of proving what was 
necessary to meet that point, or deciding the suit witlioiit hearing the parties 
at all , (T) where evidence hae been improperly taken , (6) appointment of a 
curator under Act XIX of 1841 without holding inquiry undei sect 3 of that 
Act , (9) grant of leave under sect 18 of the Rchgious Endowments Act on an 
unverified petition not presented m Court, (10) in contravention of sect 629, 
nowO XLVH r 7, entertaimnganappeaUiomanordci admittingareviow, (11) 
going into a fresh point on a new trial, the materials necessary for its decision 
not being before tho Court , (12) wrongly holding as regards service, and there 
upon passing cx faiie decree , (13) refusing to draw up i prehnunary decree in 


(1) Vcnkubai tt Veiikaji Anaji J2 B C17 
(1887) 

(2) Papatnina v Collector of C 0 ila\ari 12 
M 341, 344, 347 (1889) 

(3) Badaini Kuar v Dmu Bai, S A 111 
(1880), -vt p 115, ptr Straiglit, J , and ycr 
Alalimood, J, in Plian Singb i Bosani 
SmgU.SA 619 at p 529(18SG) 

(4) Rudrappa v Narsingrao, 29 B 213 
(1004) 

(5) Jagannath Brakkbbau t Saasoon, 18 
B COG (1893) 

(6) Joseph V Salt Company 371 (1892), 
but as to a mistake concerning tlie principles 
of valuation, ib 

(7) Knstnamma Raidu i Chapa Naidu, 
17 31 410 (1893), at p. 421, per Davies, J 
[tho rest of tho Bench, Louovcr, agreed m 
disnilssing tbo potitioii) , as to the lost point, 
hco Chakra Pani v Varahalanima, 13 M. 237 
(18*11) wlvire Vlw Const inVesIostd, an wWs 
liaiit .K been passed witlioiit licaring tho 


party 3 j leader So also where a party has 
nob been permitted to adduce oMtlcncc 
Chenbasappa v Lakshman Rimcliandri 13 
B 369 atp 372 (1893) 

(8) Shiva Nathaji V Jomv Ivasliuiatli, 7 
341 (1883) at p 357 

(9) Rnshnasami Pannikondar t Aliithu 
kmhiia Pannikondar, 24 SL 3i>4 (1000), pc 
Shephard J, Arnold White, CJ, holding 
that the Judge acted uithout jurisdiction or 
nith material irregularity 

(10) Amdoo Mujan t Muhammad Davud, 
24 JL CSC (1001) 

(11) Abdul Sadiqt Abdul Aziz, 21 A 153, 
154 (1898) , 08 , lioweier, it was held that tho 
Distnct Judge had no power to set aside the 
order, whether t lie question was not ouo of 
jurisdiction 

(12) Rolht Parmanan I JowTftJ, 13 B Gt- 
(1SS9) 

(13) AlicaUaiu PilUi i Pinall Smith, -J 
il 324 (190r) 
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accordance \vitli the funlmga , (1) ordering the amount deposited to Le returned 
to the transferee of a non transferable occupancy-bolding ; (2) failing to decide 
an issue wbicU became necessary by the reversal of the decision of other issues 
by the first Court , (3) an order for consolidation of suits which is erioneous in 
principle and will lead to irremediable mischief , (4) allowing wthdrawal of 
suit under 0 XXI TT r 1, ^ith lca\c to file a fresh suit on the same cause of 
action after the defendant had obtamed a decree in Ins favour , (C) mterfeiencc 
by a Collector, under sect 23 of the ilamlatdar’s Court Act, with tlic findings on 
fact of a Slaralatdar which are on then face legal and rcgular.(O) It has been 
held that failuie of a lower Appellate Court to frame and try the rcqmsite issue 
under 0 XLI. r 25 may, under certain circumstances, he a material irregu- 
larity (7) But the mere fact that a lower Court erroneously refused to allow 
amendment of a plaint is not ground for interference (8) 

“May pass such, order." — ^Thc words employed indicate very wido 
powers, and the Couit may do or direct anything to be done which it considers 
called for under the circumstances The actual order wiU, however, be con- 
trolled by these latter (0) Wlioro the decision of a Court of first instance, 
or of both such Court and the Appellate Coiut, are without jurisdiction, 
the Couit has set asido both decisions and leturncd the plaint for prescu- 
tation in the proper Court (10) In such a case there has been no trial, 
and the High Court will not undertake the functions of a Court before which 
the cass should have, but has never, gone Where want of jurisdiction is 
alleged as regards the Appellate Court only, if the latter Court exceeds its juris- 
diction, the High Court may set aside that portion of the order which 
was in excess of jurisdiction , and if the Appellate Court had not jurisdiction 
at all, It may set aside the decision altogether, and may refer the appeal to the 
Court winch had jurisdiction, even if it were too late to prefer a fresh appeal 
to that Court (11) But if the original order was non appealable, the Court, 
in setting aside the decision on appeal of a Court not possessed of juris- 
diction, will not enter into tlio question of the merits m order to deter- 
mine if the first order was correct or not (12) It has been held that the 
Court may at least pass anj order winch it might be authorized to pass on second 
ippcal (13) The question, however, whether the Iligii Court, in dealing with a case 
under tins section, can examine the evidence and itself investigate the facts is 
the object of conflict In some cases it lias done so ,(U) m others not (15) 

(1) Sidlianath t Gancsb, 14 Roni. I„ U (|l) /nirSubjan 0^ta5a^, 15 L H (F 11) 

••10(1912), 37 B 00 351 (1800) 

(2) Nalami Fulinani,15C.L J 388(1912) (12) In re Docowri Kan B K H (F B) 

(3) SibuSautt Nit4i,15C L.J 114(1911) 517(1800) 

(4) Kali Choran t Sur)» Kumar, 17 (J3) Mauln 'luhammaJ i S^cd Ilu^ain 3 

C. W X 520 (1912) \ 203 (ISiO), F B liar Frasa*! r Jafar 

(5) Eknatli i Raiioji, 35 B 2Gl (1911) All 7 V. 345(1885) at jx 319 

(0) Kashirami Rajnam.SoB 487(1911) (14) Kailasli thaudra t Bih-oiuIIj IWa 

(1) Ramjas t Inlia Giacral ^a^igalnn manic 1 O U '' •>< (l8.A>). IsLiild* i 

Railwaj Co, loC W \ 424 ( 1911 ) V\illiu»ou. 0 V 3m(1»s 7). an 1 ko iUulri 

(8) VcnLalasubbiAli i SsUailulluin, 22 MuWuma*U ‘'j*.,! IIu»ain 3 L 2u3 (l8t><J). 

M K J 130(1911) at jx 201 , ijtuart, CLJ , fcAinam Tcuan 

(J) 'v'o '^arnam Tiwani ''akina BiIh 3 V i Sakma Bila. 3 V. 417 (18^1), at jx 41J, 

417(lsal) at p. 43<l Ktuatt, C.J 

(lo) ILx (15) Itanirao r Babaji, 22 U. C5x), at {x 032 
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jurisdiction, or to examine witnesses, except where the Couil 
shall have in the exercise of the power conferred by its chartei 
authorized him so to do, or to mteifere with the po^er of th( 
High Court to make rules coiicermng advocates, vakils and 
attorneys 

Who may address Court — ^This section corresponds ^itli that in tin 
former Codes (1) 


] 


.1 


120. (7) The followmg ftovisions shall not apply to the 
Provisions not appiic- High Court in the exeicise of its oiigincal 
ofwnil "viforSveiTt jurisdiction, namely, sections lb, U 

jurisdiction aild 


( •*) Nothing m this Code shall extend oi apply to any Judge 
of a High Court m the exercise of jurisdiction as an Insohent 
Court 


Original jurisdiction — See note to sect fl7, ante, and to Preamble It 
has been held that in this section tlio ^ord “ ordinary has been omitted hefoie 
“ OTigmal civil jurisdiction ” (2) 

Insolvency. — The words in the Code of 1877 were slightly different, but 
their meaning uas the same (3) The Insolvency Court has nothing to do with 
the procedure to bo followed in the execution of a judgment entered up under 
sect 86 of the Insolvent Act The execution itself is a proceeding of the High 
Court and sect 049 of the last Code applied (4) 


(1) See In re Pleaders of tho High Court, 853 (1910) 

8 11 105, at p 134(1883) /»« A Valois (3) /» r« Bhug\rarulas Kurjivan, 8B 

Apihcation, 37 C 853 (1910) at p 520 (1884) 

(2) In re A Valnlfl Application, 17 C (4) lb 
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121 The rules iU the First Schedule shall haic effect as if 
Edict oj tutes in Fust eiwctcd iH tlic hodij oj ihis Code until annulled 
Schedule or altered in accordance u\th (he jnousions of 


this Part. 


122 


I j // > '<j» t 

High Courts established undci~J}n>-lndi(in JIig}t~Coi(rls[ct.$, 


Power of certain High 
Courts to make rules 


■ici, ItiLJ, and the Chief Courts of the Punjab 
and Loner Burma, may, from time to lime 
after jireiious publication, male rules regulating their oxen pio- 
cedure and the procedure of Ciul Coints subject to their supci- 
intcndcncc, and mag by such rules annul, alter oi add to all or 
any of the rules m the First Schcdide 


123 (/) A Committee, to he called the Rule Committee, shall 

fi I n nf Rule constituted at each of the (onus of Calcutta, 
Coimuttccs°ii>eciiain Madras, Bombay, Allahabad, Lalioie and 
Piovinces Rangoon 

( ') Each such Committee shall consist of the JoUoning persons, 
namely — 

(a) three Judges of the High Court established at the town at 
which such Committee is constituted, one of ivliom at 
least has sened as a District Judge or (in the Punjab 
or Burma) a Divisional Judge for three years, 

(h) a barrister practising %n that Court, 

(c) an adiocate {not being a hamster) or lahl or pleader 
enrolled in that Court, 

{d) a Judge of a Civil Court subordinate to the High Court, 
and 

(e) in the towns of Calcutta, Madias and Bombay, an 
attorney 
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( ?) The memhejs of each such Committee shall he appointed by 
the Chief Justice o? Chief JudgCj who shall also nominate one of 
thciT nnmher to he 'president 

Piovided that, if the Chief Justice oi Chief Judge elects to he 
himself a member of a Committee, the numhei of other Judges 
appointed to he members shall he tuo, and the Chief Justice or Chef 
J udge shall he the Piesident of the Committee 

( j) Each mcmhei of any such Committee shall hold office for 
such penod as may he piescrihed hy the Chief Justice or Chef 
Judge in this behalf , and wlicncier any memhci letius, lesigns, 
dies or ceases to leside in the province in which the Committee iias 
constituted oi becomes incapable of acting as a member of the 
Committee, the said Chief Justice oi Chef Judge may appoint 
another person to he a member iw hs stead 

(J) Theie shall be a Secretary to each such Committee, uho 
shall he appointed by the Chef Justice r t t ^ ^ v 

lecene such remuneiatwn as may he pioi 
“ Gou^ioi-GehSrab-rrir Council oi hy thc^ r 
* case may he-' 

124 Eieiy Pule Committee shall make a lepoit to the Hugh 
ConnHittee to iepait Couit established at the (own at which it is con 

to High Cotiit stitutcd Oil any proposal to annul, altei or add to 

the rules in the Fust Schedule oi to maJ e new i ules, and hefoiemabng 
any rules under section 1^^ the High Court shall tale such lepo/t 
into consideration 

125 High Couits, otha than the Courts specified seclion 

power of other High may exercisc the powers confeacd by that 

Courts to ma he ules section lit sucli mamic) and subject to siich 
c^^ondiiions as thv G%ier^lo§ Goiieial iiiXIxmuciLniay dcieimine 
^ Provided that any such High Cowt may, aftei preiious puU^ 

cation, make a rule extending within the local limits of its jini’^didion 
any rules nhch hai e been made hy any othei High Couit 

126 Rules made undu the foicgoing provisions shall lx 

Rules subject to suhjcct to the ptciious sanctwii of the followiwj 

sanction authorities, namely — 

(a) if the rule is made hy a High Couit established under the 
Indian High Courts Act JSOI to the sanction of tin 
authority prescribed by section I > of that Act for ruU'> 
made under that section , 

(/>) if the rule is made hy any other High Court, to the wnctnm 
of the Local Goitniment 
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127. Rules 60 made and sanctioned shall he 'published in the 

„ , , ^ , Gazette of India or in the local official Gazette, 

u icattoii ofru es. shall frovi the date of 

publication oi from such other date as may he specified hate the 
same foicc and effect, within the local limits of the jurisdiction of 
the High Court which made them, as if they had been contained in 
the First Schedule. 

128. {!) Such rules shall be not inconsistent with the piO' 
Matters for which visions in thc hodij of tJiis Code, hut, subject 

rules may prouide thereto, may provide for any matteis relating to 

the procedure of Civil Courts 

[2) In particular, and without piejudicc to the generality of 
the powers conferred by subsection (1), such lules may provide foi 
all or any of the following matters, namely — 

(а) the service of summonses, notices and other 'processes by 

post or ui any other manner either generally or m any 
specified areas, and the proof of such service , 

(б) the maintenance and custody, while under attachment, of 

live stock and other moveable propeity, the fees payable 
for such maintenance and custody, the sale of such live- 
stock and property and the proceeds of such sale , 

(c) piocedurc in suns by way of counter-claim, and the 
valuation of such suits fo) the purposes of jurisdiction , 

((/) piocedurc in garnishee and charging orders either in 
addition to, or in substitution fo), the attachment and 
sale of debts , 

(c) procedure where the defendant claims to be entitled to con 
iribution or indemnity oiei against any person whethci 
a party to the suit or not , 

(/) summauj proceduic— 

(i) in suits in which the plaintiff seeks only to iccoier a . 
debt or liquidated demand in money payable by the 
defendant, with or without interest, arising — 
on a contiact express or implied , oi 
on an enactment where thc sum sought to he 
• recovered is a fixed sum of money or in thc 
nature of a debt other than a penalty , or 
on a guarantee where thc claim against the prin- 
cipal IS in respect of a debt or a liquidated 
demand only , or 
on a iru^t , or 

(u) 2 H suits for thc recovery of immoicahlc property, with or 
inthoul a claim for rent or mcsnc profits, by a 
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landloid against a tenant uhoseterm lias cxiur^d or las 
heen dnhj deiermined hy notice to qiutj or has hccom 
liable to forfeiture Jor non-payment of rent, or aganut 
peisons claiming under i>ucli tenant ; 

(^) procedure by icay of originating summons ; 

[h) consolidation of suits, appeals and other proceedings ; 

(0 delegation to any Jiegislrar Piolhonoiary or Jlankr or 
other official of the Court of any judicial, quasl-judicial 
and non-judicial duties; and 

( ;) all forms, regtoters, bools, entries and accounts which mj 
he necessary or desirable for the /ra«5ac/iou of the hdsiucss 
of Cnil Couits. 


It Ijaa been held that in tlaa section w<? h'i%e legislative recognition that 
such suits as were inatntainablo m respect of debt* at the time of the Common 
Law Procedure Act, lSo2, are still maintamablc in this country (J) 


129. Xot’SMtliutaudujg ajuj-thiu" ui tius Code, any Higli 
Court established under the Indian Sigh 
HigTccjHs Courts Act It'Ol msy make sucli rules uct 

ivia os to iiieir original ijicoiiobteiit With the Letters Patent eotjb- 
civii procidare. Uslung it to regulate Its own procedure ui 

tire exercise of its origmal cm! jurtdiction as it sliall tliint lit, 
and nothing herein contained ohall affici the lahdity of any such 
rules in force at the commencement of this Code. 


130 A Higli Court not established under the Indian High 
Courts Act, I '^r /, may \nth the prenouo 
Co^ons'toLiSi’tnieJin sanction of the Local Government, make, 
to matters other than ^yjth respect to auN matter other than pi^' 
procedure ccduTc auy Tule Mhich am High Court =o 

Citabhshed nughr, imder tectiou 15 of that Act m*ike ^\^^h 
respect to any such matter for anv part of the territories under 
jts juriidiction ■\\luch is not included 'Within the hunt* of a 
Pre^sideucy-to^ni. 


131. Rules Vtadc in accordance udh section 1 or sictm 
IJO shall be pubh^hed in the Gazette of India 

Publication of ivIls a.i.~ ,r.0^s^,nl n •. .-,0 th,^ r/iM' 


or 111 the local official Gazette, the cm 
may be, and shall /roiii the date of publication or fiom such oth 
date as may ho specified have the force of lau 


Rules.— Till c sections effect the ino^t luiport'iuf diiTinucc bit«unthe 
prf^nt and the li=t Code Under the law a* it forincrl} ^tooJ High Couif» 


(1) r IL -Hil Cu. r I>ba5»*nJ*». 31 U 1 O (l'«, •) 


I’Aiir \ 

.sru ni. 


UULI S. 
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It ill powir lo nnkc iiiKs to roguhlo the proc^'dnru of tlic ongiii'tl (sale of tlio 
Court, atul High Courts and Cliuf Courts Ind iKiwrr to make rules to regulate 
the ^irocciluro of Courts Bubordiiialc to tht-in , but iicitlitr High Courts 
nor Chief Courts could make rules to regulate an} matters which were dealt 
with b} the Co>lc of CimI Procedure, nor could the} iti an} wu} nficct the jiro- 
Msious of that Code Tho povcor which tS giMii to tliu High Court in 
Engliiid and other countries was dciucd to the High Courts in India, 
witli tlie result tint there could bo no elasticity in uniters of procedure 
wliicli fell wilhm the ambit of tlic Coile, aud that defects id the existing practice 
could onl) l>o remedied, when discoxetcd, b) the dilatory process of 
legislation 

This may haic been proper at the tiiiio the Code was first cn ictcd, but it 
lias been rightly considered tint there is uo reason nowndn}8 for dcu}ing to 
the High Courts the power to rtgulato these nimor matters of procedure, a 
^lowcc which they etc (at uiote couiiictcnt to cvccciso than tho Lcgielatutc 
In tho present Code, therefore, the Legislature has enlarged the rule-making 
powers of tho High Courts and Chief Courts, and vested in them tho authority 
to mako changes in luiiiur matters of procedure llns is done by placing the 
sections of tlio Code relating to tbeso matters m the first Schedule, and giving 
to tho High Courts and Chief Courts power to 'ar} or amend tho rules in the 
Sohcdulo, or to make additional rules on matters winch are specified in tho 
Code Tho result follows, that tho rules m tho Schedule provido a procedure 
for tho present, but that that procedure can be altered at an} time, and from 
tiruo to time as seems fit to the Courts It bos been thought dc&irablo that in 
exercising these wider powers the Courts should Iiavo the advico of represen* 
tativcs of tho two branches of tho legal profession, and accordingly it has been 
provided that rules should only be made after taking the opinion of a Rule 
Conmuttco composed of three Judges of tho High Court, a Judge of a sub* 
ordinate Civil Court, and of three other members appointed by tho respective 
Chief Justices or Chief Judges, one representing tho Bar, tho other tho Vakils 
or Pleaders, and tho third tho attorne}8 It was believed that a Standing 
Committee of tins kind would bo of great value Provision has been made for 
the appointment of a permanent Secretary to conduct the routine work of tho 
Committee, and, as is hoped, to assist in drafting rules fur them 

The division between matters which should be dealt with in the Act and 
matters which should be left to ruica is not easy to dctermiuo on any 
logical basis 

Mattcis which affect more than one province, and matteis in which it is 
essential that there should be uiufoTmity m off provinces, have been kept in 
tho Act minor matters have been relegated to tho Schedule But between 
these two classes there are many matters as to which opinions may differ whether 
they arc proper subjects for rules or not It w probably impossible to devise 
an arrangement which would disarm all criticism , but that adopted in the 
Code 13 the best that presented itself at present It may be said against this 
innovation that it will create divergence of practice between the various pro- 
vinces and that this will cause confusion The answer which has been given 
13 that tho divergence will be only m minor matters and that even m this 
divergence there may be advantages The conditions and requiicments of 
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jnoviuted ilifitx ^'re.xtly. A rule of proctduic winch m.i) be projicr lu Calcutta 
uiay be cutitely luavpropnatc in lUn Punjab It is desirable that the general 
jirmcijilts of jirocoduro should be imiforiu all o\cr India, but no harm can result 
from a divergence in the practice in Judges* Chanibcrti, or in the particular form 
of pi lints or interrogatories. 

ft miij also bo objected that the jilaii of putting some of the proMsioiis 
iclUing to any puticuLir subject m the Act and others m rules will lead to 
confusion Tins is an obj’ection which .ijiphcs to all rules made under statutori 
authority ; but it is oue winch it is hoped will ha\c httio force in this particul ir 
ease as soou as practitioners ha\e become fimihar with the altered sjstcm 
The rules suggested m the Schedule to the draft will be found to dopait 
to no icry considerable c\tcnt from the last Code, though inipoitant amend- 
ments hive been made The subjects of counterclaim and ganu'^hee orders 
which were included m (he earlier Bill, ha\e been omitted from the Schedule 
Tlicy raibo ([uestioiis ou which there was . ■ 1 

on which the requirements of diffcicnt p . • . . ■ > 

tliereforo been thouglit better not to make • ^ ^ , 

linlui, but to leave it to the Courts of each province to introduce them b) rules 
if thought advia.ablo Power is given m the rule making *>1011011 for these pur* 
jioaos IVitli sect 122, compare first paragraph of sect 602 of last Code, with sect 
128,0.111 r G, and with sects 120-131, the second, third, and fourth paragraphs 
lespccti'cl) of sect 052 of the last Code Hew rules published siuco the date 
of tlio list edition arc colhctcxl m the Apjieudiv 

High Court rules. — ^The»e sections correspond w ith certain modific itioiis 
with the bccoud, third, and fourth p.aragraplis of sect C52 of the lust Code. 
Tlio second paragraph of that section was .added by sect 03, Act Vll of 188S» 
.uid the hat two parigraplis by sect 2, Act XUl of 1805 Pules made and 
published under this section have the force of law Hence, it was held lh»t 
w here an ipphcation for execution v\as not accompanied b} a copy of tlie decree 
cd ‘wlncVi c'o.waVvwi ‘iias iwdA vwA. wa a 

in ud of execution within the meaning of the Limitation Act (1) 'Ihc rule 
mubt not, however, bo ttUra v»r«,(3) and no rule, it was held, could add to or 
modify the conditions and limitations of the law lud down m the Limitation 
Act (3) It h vs been recently said by a Full Bench of the Madras High Court 
fliat, until buch new Kuhs arc made, it is piobable that tlio Uules made under 
the list Code should bo considered .is in foicefi) As icgards paragraph U) 
of sect 65J aud the High Courts, see sect 122, aulc. 

(!) bvlabbiw I Itniuchamlra, *> Bom. buUaui\libhu*lrj, J7B 57J{lUl-’)(0 XU 
I i{.3yl(iyOJ) *■ lOUocs not omil> III Bombaj) 

(J) lujam than 1 bci.hrt» i, Ib M J3C (1) ChuiuUlJctlnbh-w t Dahvablmi 
(15>9V) btX) Lvlitishwarbingh « Uanu'6h»#r likli, U lloin. L. lU 1I3S (1007) 

'jmi.b, 31 0. OJI (l'>07) For an (1) In re I>»i.lrict Vtunsif of iiruiallur. 

iruUiico of V High Court Uulo iliftinns from F Jl,J7M 17 (I'JH) 
tho Code, «K?o Uohram Jung NawaV* * H*l* 
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132 (1) Women who, according to the customs aud [s. 

EMmptlon ol certain manners of the conntiy, ought not to he com- 

women Irom personal pelled to appear in public shall be exempt 
appearance. personal appearance in Comt 

(2) Nothing Ueiem contained shall be deemed to exempt 
such women from arrest m execution of civil process in any case 
in which the arrest of women is not prohibited by this Code 

Women — Tins is the only section which deals \yjth the eaomptioii of 
women (1) from personal appearance in Court The privilege is limited to tlit 
class of persons described m the section, and cannot bo claimed by all women 
of rank (2) It has been designed for the protection ol jiurdanashin The words 
“ who according to," etc , were held not to apply to a case of a Parsi widow, 
who alleged that according to Farsi customs she could not leave hci house fui 
two years after her husband’s death, the custom being of a ^ar^lug and un- 
certain character (3) But a Court, independently of the section, would always 
have regard to such circumstances as were put forward in that case (mz the 
alleged custom, age, and health of the appbeant, and her desire to leave the 
jurisdiction) as an excuse for non attendance (4) Sec notes to 0 XVIII r 4 
andO XXVI r 1 

133 (/) The Local Go\eriimcut may, by notificatiou m the [*. 

Exemption of other locol ofBcial Gazcttc, cxeuipt fiom personal 

appearance m Court any person whose ranh, 
in the opimon of such Government, entitles him to the 
privilege of eveiuptiou 


(1) \n uncuLrrKMl girl of tuch'o jears was 
licU to bo too adraannl ta ago to allow of aoj 
of tho imniumUcs of childhood Idauiatb v 
Mourta, 11.375(1875) Vatocxamiaa 
tion m house, Kco ib., and Suit 39 of 1903, 
C U C. , Dhara Suudari t Suruti Bala, J»th 


Jol> 1901 

(2) Daria r ^LddlctoD, SU ll.2&2(1807) 

(3) Buttomji t Banoobai, 14 B 5S( 

W Ih. 
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(-2) The names and residences of the persons so exempted 
shall, from time to time, be forwarded to the High Court b} 
the Local Government and a hsfc of such persons shall be kept 
in such Court, and a hst of such persons as reside within the 
local linnts of the jurisdiction of each Court subordinate to the 
High Court shall be kept in such subordinate Court. 

(3) Where any person so exempted claims the privilege of 
such exemption, and it is consequently necessary to exainme 
him by commission, he shall pay the costs of that commission, 
unless the party reqmnng his evidence pays such costs. 


Exemption from appearance — ^Act VIII of 1859, sects 22, 23 Tie 
exemption is absolute, and not limited .to cases in which the patty claiming 
it has been summoned by the opposite party A Rajah instituted a suit under 
Act X of 1859 through an agent appointed jn that behalf The Deputy 
Collector, not being satisfied with the information which the agent 
could give, adjourned the heanng to a subsequent day, and required the 
personal appearance of the Rajah The Rajah claimed to bo exempted , but 
the Deputy Collector refused the apphcation, and dismissed the case It was 
held that the Rajah was not bound to attend, and the suit was UTongly 
dismissed (1) 

134 The provisions of sections J7, J7 and 50 shall apphj, 
Arrest other than m SO far as may he, to all persons auested under 
execution of decree Codc^ 


] 135 (I) No Judge, Magistmte or other judicial officer 

Exemption from arrest shall be hable to arrest under civil process 
under civil process wlulo gomg to, presiding in, or returmcg 
from, his Court 

{2) "Where any matter is pending before a tribunal 
having jurisdiction therein, or behcvmg in good faith that it has 
such jurisdiction, the parties thereto, their pleaders, mukhtars, 
revenue-agents and lecogiuzed agents, and their -witnesses acting 
m obedience to a summons, shall be exempt from arrest under 
cml process ot/ici than process 'issued hy suchUihunalfoi contempt 
of Cowt vhile gomg to or attending such tribunal for the 
purpose of such matter, and \\hih returning from such tribunal 
(J) Nothing m subsection (d) shall enable a judgment debtor 
to claim exemption from arrest under an order fot immediate 
execution or where such judgment debtor attends to slmv cause ulnj 
he should not be committed to prison in execution of a decree. 

(I) Jog^ut Iiidcr I SoirjtooBiar Clio«dlin-o MnrsJi. GJ7 
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Exemption from arrest. — ^The piiviicge is not that of tlio person 
mentioned and for Ins personal benefit, but of the Court, and lo conferred for 
the purpose of ensuring the duo a dminis tration of justice (1) A case not 
governed by tins section must be determined upon the principles of English 
law, on which this section rests (2) The vaUdity of a commitment by a 
Court of inferior junsdiction can be inquired into, and if it be found that a 
person was, when committed by such Court, entitled to privilege from 
arrest he will be released (3) Where plamtiff, a resident of Eengal, ^ent 
to Madras on the 24tb October to attend a case which, however, was 
adjourned for seven weeks on the 27th October, and while waiting in 
Madras for the smt to come on was arrested on the 10th November, he was 
directed to be leleascd (4) In a smt under Chapter XXXI X of the last 
Code (see now Order XXXVII), when the defendant is not allowed to 
defend without leave, a defendant appearing m Court for that purpose is 
privileged (5) If there is uo bona ftdes on the part of that person that his 
attendance is reqmrcd he has no privilege (6) The privilege being that of 
the Court, he cannot, when arrested for contempt, claim privilege (7) The 
privilege attaches only when going to, or attending, or returning from a 
tribunal Therefore, where an insolvent who was wrongly imprisoned was 
arrested on his release from jail, it was held that he could not claim 
privilege (8) 

"Tribunal” is a comprehensive term intended to cover Criminal as well 
as Revenue and Civil Courts , (0) Insolvency Courts , (10) and arbitrators (11) 
The words of the section are now as under the last Code not "from arrat under 
the Code,” but from arrest “ under ctvil process ” (12) 

136. (i) \Vlierc an application is made that any person ts- 
„ ^ ,, shall be arrested or that any property shall ho 

Procedura where person ..ii i . 

to be arrested or property attached under any provision of this Code not 
‘s outside relating to the execution of decrees, and such 
person lesides or such pioperty is situate 
outside the local linuts of the jurisdiction of the Court to uhich 
the apphcalion is made, the Couit may, in its discretion, issue 
a warrant of arrest or inalvc an older of attachment, and scud 


(1) Joliii t Corlcr, 4 U ]„ H . 0 C J tH). 
'll (IsTU) W uoma Churn t KJ. U B nit 
Vpiv 13 (lS75) , Samarapuri t Parr} 13 M 
150, 15S (IS^J), VrJihhirji Pram)i i 
kal}anDa». 3’ 

(2) In re Soumilra Xath, 5 C lOO lUs 
(1S7D) 

(3) In TC OmriLo Lall IX}, 1 0. 7s (1S75J 
In ft Jui^siur Ko\, 5 C. n It. 170 (1^7*1) 

(4) 7n re sna Bux, 4 ^L 317 (l'<9l) 

(5) In re ScKWtidrs Xath, 5 C. 10u{l87 *) 
(o) Wuuma Cliurn r Tril, 14 B L. It 

•Vlp. 13(l!>75), 

(7) John r Carter, 4 B L. It, O C. J ‘O 


(IS70) 

(S) ^aioorapuri t Parr}, IJ il lv,<J 

(J) It t Ilwftth Nath 4 V. »7, 2'J(lS5l) 
In re Oboj Churn MtxLcrjt^, J Ta}L & LcU, 
J3t (ISOl) a perauD u-u Lild ] rivili^i-d who 
uaa amkU-d imnudLiUly a{ti r Las acquittal 
1)0 a cLur^i oI landtmi^iijur 

(10) Sainorij uri r Purry, 13 iL 1 Ai, 159 
(Iss*) 

(11) In rt Jueo ^^ur l.o}, 5 C L. it 17U 
(IsTO) 

(li) S..«p. f llurathhath, 4.V. d'llSsl). 
Tlus K-ctiCQ « aa ga>ltlfd hy &. 7, Vet V I. 
cf l•‘»i 


494 


THE CODE or Civil. PROCEDURE. 


Past XI 
SEa DO 


party to suck cause, suimnon to its assistance, in such manner as 
it may direct or as may be prescribed, two competent assessors , 
and such assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attend- 
ance, to be paid by such of the parties as the Court may direct 
or as may be pi escribed. 


141 The proccduie ptoiided tn ibis Code in legaid to suits 
Mtellaneoe, picked- shaU be followed, as far as it ““ ^e ^ 
mgs. applicable, m .all proceedings in any Court oi 

civil jmisdiction. 

Procedure for miscellaneous proceedings.— The ohject of tto 
section which corresponds mth soot 38, Act XXIII of 1861, ,s m maU spphe 
able to proceedings other than suits and appeals the procedme, sc far 
as It IS applioable, which is adopted la suits and appeals Ja apFJ . 
howoaor, IS a substantive right and not a mere matter oi 

.a..* -"n 

“the hSdS not onS“ rul 
"^dwasiiiapplicablc^p— ^ 

proceediag^) 

) W 11 111 (1SI3)_. SuigaiTa ,„tordmat" Csurt] , BnjpU . 

\ n C 10 (1S7J) [applicability of 8 JIW ^ 


\<\ Tt 433 (ISSj) [foil. Jung ' 

wfadcfftos.il il 0 C07. 209 (1909)], 

ppf alb >. 1’-* Natl. . 

„I Slalc, n. C. 31 (ISSS), teS !«■ , 

,lo,s It cmiwiicc any Court to imolo tto 
;fsdct.oa of«no.l.crComt na.no.Iara . 
Kittappa, 30 31 10(1911} 

( 3 ) al.iiaktli. I hubtanianya, 11 

ff^a’l'^rcLw! Web..u,hr..O 

f.flfl.‘fvL-UFaUraI»,17.1><>» 
(Isai), B c , 23 I 1 I* , T \ i-a 

(-.1 In ra Ilaratankar ft.sa.l, I ' 
(1070) (Btay o( csccmion] . Caja l’rtrtl“* r 


\ n C lu (IS,J) LappiiK»u.o.j - 
Coda d 1659] , Scetal Pershad « 

Kmcem. 5 1 H C 1« (1S73) [and “( • 
119 otsamo Coda], Syad Dcslia.i . 
lvl.od.ja 8W B 01(1807) (and of « “ 

aamo CoJo] . lialaji KanoIioiUas > Uota”". 
UalKilJaam SB OSO ()S8)) [and of f -o ° 
COdo 01 )877], bit] 2 a)a)^)inu . , 

S ai 513 (1831) (Iransfcr of clana rays 
oodcra 331), Lakl.ia. Cbai. 1 . 1“'' J'jj 
7 ,\. 313 (1883) [ai p)icabditl of aa. 98 
to a caao ..hero a j^l.l.oa a-king for accon y 
lorcoalavaaBliockoltl. -'a'S'll"*' 
j.wa. !0 n 133 (ISSO) [apj l.coblil J 
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Sir, I4I 
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All ^ucli coses 1“ lJi®7 procccil upon the groujid tlmt lhj3 ecction of 

tho last Code was apiilicahlo to execution procccdnigs, inu&t be consuloied both 
as o\crtulcd by the I’riNj Council and sui>cr';cdc(l by the Amendment of 1892 
introducing the Ksplauatiun Under the Code, aa it stood after the introduction 
o{ the Explanation to s lOT ot the last Code, this section does not applj to 
execution proceedings (1) The Amending Act, VI of 1892, by making this 
section inapplicable in proceedings for the execution of decrees, depnaed the 
Ci\il Courts of the power to apply by analogy to proceedings for tho execution 
of decrees, tho procedure specifically proscribed for proceedings in suits at a 
stage prior to decree, and limited the procedure which could be applied under 
tho Code in proceedings for execution to the procedure which i** expressly, 
as in Chapter XIX of the last Code, or h) implicaiion, prescribed for proceed- 
ings for execution, or at tho execution stage of a suit (2) The explanation has 
UQV\ been omitted, but presumably the law remains tho same (9) It has recently 
been held by the Calcutta High Court that tho explanation was only omitted 
because it had been rendered superfluous by the decision of the Pn\y Council 
in Thakur Prasad v Fakir ullah (i) 

Clmptcr XIX of tho last Code did not, liowevtr, contain a complete 
procedure for proceedings m execution (5) and where tins was tho case the 
matter might haao been disposed of under the inlicrcnt power of tlio Court (G) 
Thus It was held that a Court had inherent power, if not conferred bj statute, 
to dismi’^s an application for execution when tho applicant fails through his 
own laches to put the Court in a position to proceed with his application , as 
also to proceed forthwith to decide an application for execution of a decree 
on the materials before it, when tune has been granted to a part} to perform 
an} act necessary for the further progress of the application, and tint 


1U2 anil loa to irocixidmg taken liiKlcr 
s 3ri]. Kefayat t Ram Smgb 7 \ 3o9 
(ISSo) [s 374 111 Id ap(Lcab]o to ap|lica(ion 
lor c\ccutioii, but aco now e 175 a], 
iakaiuddm v Odicial Trustee 10 C 53S 
(1&S4] [s G21 held apibcablo to a decision 
nndcr s 244] Gaur aioban v Tarachand 
JB L R App 17 (1809), Rajpalt Choora 
mun 4 \ H C R lO (18i2) [appbcabibty 
of s 110 ot the Codo of 1859 (99 of present 
Code) to execution proceedings] Bisscssur 
Bhugut V Murli Sahu, 9 C 163 (1882) 
[applicabibty of s 97, ai te] , Sbeo Prasad 

V Ivastura Kuar, 10 A 119 (1887) [ap 
\bcabibty of e 103, ante], Kalco Knsto 

V ilahomed Kader, 12 W R 428 ()SC9) 
[s llflof Code of 1859 , order for rcbearing] , 
barju Prasad i Sita Ram, 10 A. 71 (1887) 
[g C47 makes ss 373, 3i4 spphcablo to 
proceedings m execution of a decree] 

(1) Thakur Prasad t Fakirullab 17 A 
100(1894), g c,22I 4 44 DbonkalSingh 
I. I'hakkar Singh, 15 A 84 (1893), Bunko 


Dcliary i Nil Madliub, 16 C 035 (1801) , 
Ilajrat Akramnissa i \aliuliiissa 18 B 42 J 
(1893), RuraMali Kuria 1894 P R No 
02 Tbo ca«c of Tukaram v Ivhandu, 20 B 
541 (1895), 13 not against thi3 Mcw as tho 
decision proceeds upon tho ground of tho 
Courts’ inherent poiiee in a matter of tbia 
Lind A Bimilar view of tho section uaa 
taken in m early case In re Jodoo Jlcncp 
Do«scc llW R 494 (1669) 

(2) Dhonkal Smgb v Phakkar Singb, 15 
A 84, at p 93 (1893), per Sir John Edge, 
C J 

(3) See Asim i> Raj Mohan, 13 C L J 532 
(1910), tho procedure laid down for suits is 
not appbcablo in its entirety to execution 
proceedings 

(4) Han Charan Gboso t Manmatha Nath 
Sen, 41 C 1 (1913) 

(5) Dbonka Singh i Phakkar Singh, 15 
A 84(1893), at p 94 

(6) Ib , at p 95 
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«l«onof tl;= appellate decree of reversal 

inl.ew ‘.tatutory poaer conferred on ,t, an 

inherent (2) pc,«er m this renpect It .a both its ryht and duty to prei cnt 

reatfc t ‘’Trl injustice and therefore to order the 

restitution of the thing iinproperl} taken, and generally to restore the partj to 
the position he would haie occupied but for its erroneous order since reieised 
ihe Codes, subsequent to that of 1859, provided for restitution, and the cases 
under them extended the operation of the words of the Statute as defined in 
the present amended section The first clause of the section has been re-cast 
so as to brmg it mto closer confornut 3 with the existmg practice, and the second 
uause has been added 


It IS immaterial whether the erroneous action of the Court was due to 
cairjmg mto effect a WTong decree or whether it was due to execution proceed 
mgs wrongly conceived for the purpose of carrymg out a right decree In 
either case the Court, upon the error bemg ascertained, is bound, so far as it 
can, to place the aggrieicd patty back m his original position, and to talc 
means not merely to restore to him the property of which he had been wrongly 
deprived, but also to giro him compensation for such loss as he had therebj 
sustamod It is competent to the Court m the course of the execution pro 
eoodings to affoid the aggrieved patty this remedy m full (3) llliero a 
chuuaut under the former section elected to put forward his claim to 
mesne profits in execution proceedmgs, and the claim was dismissed and ho 
acquiesced m the dismissal and did not appeal, the order of dismissal was 
held a bat to further proceedmgs m respect of the same claim, so long as it 
remamed unre%ersed (4) 

The High Court of Calcutta has power under clause 15 of the Charter to 
order the Court of first instance to enforce restitution of the amount realized 
from the defendant in excess of the amount allowed b} the Court of Appeal, and 
also to execute that part of the decree which awarded costs to the defendant (o) 

ihe High Court made an order dismissing in application for leave to 
ippeal to the Privy Council with costs —Held, that though there was no 
section in the Code directly applicable to the case, yet b} analogy to this 


(1) Cases cited fwat Dorasami i Annasami, 23 iL 306 (ISJO), 

(2) Kodgert Coinptoirdrscompte,7Moo LatiKooert SobaJra 2 C L II 75 (1378), 

1* C N S 31-t (1871), Sliama Fersbad v VenLatesh t Goimdrao, 21 13 5j (133*>)» 

Hurro Ptrshad, 10 AL I A. 203, 211, 212 lIuLum Cbandt KamTlanand,33C 027,011, 
(iSCo), ilookoond Lai t llabomcd Jaun 14 912(10Ov»), Dmesh Prasad t Sankar CJiauJ 

C 484, 4SG (lt>37) , Vasudov t Narajan 24 burj, 2 C L J 537 (1204), Shiam faunclar 

AL 241, 344 (1000), Bahantraoi Sadruddm, Lai v Ivaisar Zaaiam Pegam, 29 L 1^3 
13 B 4 Sj, 1S8(1&87), m rc Baj Ivissen, B L. (190C), Bern Jladho t i‘raa Singb, 15 
B,F B KuL 005, 007 (1606) , RoJumtsintb C L. J 187(1011) 

V lladduig, 21 C 240, 342 (1802), Sham (3) Buljcct Gosoiu t Bcuat Gosiui 22 U 

biiiidar V Ivaisar, 20 142 (1006) , Dmesb It 4.1>> (1674) ^>2^ ^ ^41^ * SLafitrau) 

V Sanlar, 2C L. J 537(1004), Baja bin^b Aj^ar, 9 AI «00(l660) 

< Kooldip, 21 C 06j, 0J4 (1624) , CuOio t (1) bnaatb t Ban] Battaii, 2i A 3ul, 2o2 
Karbari Bawat, 22 C oOl, 501 (l6Jj) , Krdir (1902) 

I Lu^aMu^LC 20 W B 12(1&72), Ilamila l<LUtion of Goimd Koufiiar, 

t Bbudau .0 W B -38 (1872), Hurro B L. K , I B Bui 71 i (1607). 

Cbjudcri bbooroodlioiiL-c 0\A B 102(1668), 
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section the propa Court to c:£ccutc tlio order us to coata was tlie lower 
Court (1) 

The section was held applicable by analogy to proceedings before Courts 
of Revenue (2) It has been held that the pimciplo of this section cannot be 
extended to tho case of a decree which has been set aside under sect 108 of the 
last Code (now represented by 0 IX r 13), for such a decree cannot be revived 
by any subsequent proceeding (3) 

“Decree.” — The former section provided for restitution to which a party 
was entitled under a decree passed tn appeal under Chapter XLI of the last Code 
It was held therefore not to apply where the benefit claimed was not granted 
in an appeal, but in a review setting aside the decree of the Appellate Court 
itself (4) But m such a case the Court might, in the exercise of its inherent 
power, or treating the application as one for execution of tho decree passed 
on review, order restitution (5) Nor on the same grounds did the section 
apply where tho decree under which the benefit was sought was an order of 
the Privy Council, (6) though tho principle embodied in it did (7) The 
qualifying words "passed in an appeal under thxs Chapter” have been now 
omitted But it has been held that this section onl) apphes to a ca»o where 
a party is entitled to a benefit bj way of restitution or otherwise under a 
decree passed in an appeal (8) Tho decree to be executed is the final decree 
whctlier tint decree rev erscs, modifies, or affirms the decree of the low er Court (9) 

“ Varied or reversed.”— -\s tothe legal effect of such variance or reversal, 
hco first paragraph 

Jlonoy recovered under a decree or judgment cannot bt recovered back 
whilst the decree or judgment under which it was recovered remains m force, 
but this rule of law rests upon this ground, that the original decree or judg* 
ment must bo taken to bo subsisting and valid until it has been reversed or 
superseded by some ulterior proceeding If it has been so reversed or 
superseded the money recovered under it ought certainly to be refunded TIic 
true question in such casts is, whether the decree or judgment under whicli 
the money was originally recovered has been revcr«cd or suspended (10) Tho 
siiptrsth'ion to wJiich their Lordships of the Privy Council were referring in 
this case must bo a superseding b> a decree of a Court w Inch had competent juris 
diction to reverse the deerto under which tht iiiont) had been paid if it had bttu 


(I) Cbuiidcr ben r V\ aziil iinnivvt 
Ivhalun, 31 C SW) (11*07), 11 C W N 8^0 

(J) Masih ulUh Kliaa i Slajid uu ixi»ta, 
JO A llJflUOJ) 

(3) Naud.i:i r Jagdio, II C. \\ X 

1S3 (I'^OJ) 

(I) CuUi. ilor uf Vlcirut I Kulka IVasaJ, Js 
A 005. 00" (IJOo) 

(3) lU 

(o) bAlll llu&^m I LillU i'iOaad, 2ll \ 
13>. 11J(1SJ;) 

(7) IIiUd Ha-h t llibuu ilbudbuu M 
\\ II. .13b(ls73} , 

W 11.411, 412(lsut), as to cAocOu-J cf 
IVitj CouiiuId>.-uixs, SIM 0 XLIV r 13. 


(1) tiirdliui Li) ( KLushali lUiii 31 V 
SCI (I'MO), I'ca^ Nuruia i KauuLliu 
binsli 31 \ 531 (I» (,)(1[<0J) 

(9) Kxutu t llan-fidA Cauiit II VL I \ 
1C3 4s9 lJO(lv7J), Maboiiiiuaii bnUmaii 
t Jlulukiuma'l \ &r KLaii 1 1 t 2'>7 3*3 
(ISSx) . Naui.bAad i VctUii. I'J 11 333 
(ISJl), \Ulul mhiiusu I 'Villa, 23 U 3<», 
300 (ls.K>*, Maiuti KruuAti c 

ISM. 1*0 17l(lsal) Nsurst j IIai I LaIiI, 
13 Ljillixjl) MtJ'.hsiii r Kaci Ilatu, 
A* V. 1 *3 

(10) '•JuR^A PirkLiJ r Kunu iQ 

'LL 1.303,311.213. *.i,3U ILI'.C.ll. 
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(6) for the reUitiihoA of ait^ }** 0 ]jertj taJen tn txeciition oj 
a decree, or 

(c) for the ‘payment of any money, or for the fuljilmei t of 
any condition im}jOstd on any per on under an 
order of the Court in any stiit or in any proceeding 
consequent thereon, 

tile decree or order may be executed agnuat Imii, to tlie extent 
to which, he has rendered hiimelf personally hable, m the manner 
herein proiided for the execution of deer tt' aiid ‘:uch persOn shall 
for the purposes of appeal, he deemed a party inthiii the meaning of 
section }< 

Provided that such notice in writing a* the Court m each 
C'i'ie thmka «5iifficieut his been given to the ^erv 


Execution against surety — aectioa cc'ie ijonds with 'ect 204 of 
\ct YIII of l«?o9, e that the portions m itilics were ilded bv the present 
Code and the last clause added bv sec* 2o3 of Vi.t X cf 1''77 Bv the latter 
Vet the sectioa was imuted to sureties who had becouie hable befo e tie 
passing of a decree m an original ^uit Tnat hnutanon has been leniovid 
by the present Code 

The section apphes to sureties m re pect of apphcatious fo* arrest and 
attachment before judgment under sec*'v [0 XXX^TU r J] and 4^4 
V\V \TTT r 6] (I) It does not prc\ent a sur^tv bein<’ sued on fus bond bnt 
gives an additional remedy against bun (2} V sui».*^\ obje^tmg to his 
liabiUty being enforced under this section on the j^^ound he became 
liable after the decree should object under sKt 27o [0 XXI r o*] and not 
under sect 311 [0 \XI r <»0](3) bnder the Code of 15-77 and by 
which the operation of this ection onl\ adtciod uietie who hid become hable 
before the passing of a decree in an onmnal xut it wis ht’d that this provL.ion 
did not apply to persons becoiuiu- ur«.tus ift<.r dt.cree 14) sUi.h as where 
after decree its terms wire \ancd and provision mi b for it^ j .iTuiiit bv in tal 
meuts and for the payment of a portion of whi h i axi.ti ln.au.v halk und r 
sect 214 of VctVHI of 1 &j 9 (o) but th titdidapph ro a d«,cr«.t. of thePC anl 
sureties for the costs of appeal, (6) a. aLo sur^tits for tl pLifiruncci of am 
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<50001111 appcil was filed (1) llio Calcutta If C ori{,imlIj held that sureties 
fur costs of appeal came withm the section (2) but subscijucntl) that 
execution could not issue under this proaision against sureties for costs of 
appeal , (3) or against sureties after decree under sect D45 [0 XLI r 5],(1) 
or against sureties under sect 540 [0 XLI r C] , (5) but it could where au ex 
parte decree was set aside on condition the defendant found a surety for an) 
amount subsequent!) decreed and another decree was passed after giMng of 
sccuritj (6) and the Uuutation meant “ before the dccrco m the original suit ” 
which had not been made, but which would bo made if the litigation proceeded 
and for the performance of which tbo surety became bablc (6) The remoaal of 
these words of limitation and tho inclusion of paragraph (&) now extend the 
operation of this clause to proceedings alter decree Sec also notes to last 
ccction, ‘ Security for restitution ” 

For tho performance of any decree ” — A surety pending partition 
by a bond undertaking to produce certain bonds m case the defendant failed 
to do so or to pay the amount mentioned therein is not bablo for tho performance 
of tho decree, and his hahibty cannot be enforced in execution (7) 

“May bo executed ”—-Tbc mode of enforcing payment is it has been 
held, by summary process m execution and not by separate suit (8) Likewise 
in eases of «ccurity for costs pending appeal fO) The decree against the judgment 
debtor docs not impose a joint babibty on tbo judgment^debtor and surety so 
as to enable tbo decree holder to take advantage of appbcations for execution 
against the judgment debtor atone to save limitation (]0) Under this section 
the Court cannot declare a forfeiture m favour of the Government for the 
security money should be paid to the decree bolder (11) 

“ Extent to which he has rendered himself personally liable — 
A surety for the performance of a decree of tbo Court of fir<5t instance cannot 
have bis babibty increased by the decree of the Appellate Court though it 
may be reduced thciebj His babibty is not affected by a staj of execution 
being granted (13) If he made himself hable for the repayment of tbo 
principal sum awarded in a land acquisition ease lie cannot be made liable for 
interest and costs (13) 

‘ Notice — It IS immaterial whether the notice is given by the Court 
which passed tho decree or by the Court to which it is sent for execution (14) 


(1) UardcoDaov 7aniaii 8 A C39(1886) 

(2) Chundcr Kant t ItamCoomar 3C L 
Jl COS (1878) 

(3) Kadlia Persbad v Fliul]uri 12 C 402 
(1885) KahCbaranv Palgobmd ICC 497 
(1888) 

(4) Tokban Sing i Udwant Singb 2S C 
25 (1804) 

(5) Surjoo Das t Dalmakund 23 C 212 
(189o) 

(C) Sonatun SLab t Dmo Natb, 2G C 222 
(1898) 3 C W N 228 

(■) Narayanamma j Kamay^a 22 31 268 
(1803) 

(8) Kiisaji t \cnayak 23 B 478 (iS9S) 


but 8eo Abdul Ivadir t Hurroo 3Iobun 0 N 
W P H C 2G1 (1874) where it was held 
that tho former section dd not present a 
suit. And SCO as to execution Waman z 
Kan 31 B 128 (lOOG) 

(9) Abdul Wahod t Farecdoonnessa IG C 
323 (1889) [this decision was after tho amen I 
ment of s 549 by Act VII of 18S8] 

(10) Xarajanv Timmaja 31 B 60(190G) 

(11) Basantdal v Cheddu 39 C 1048 
(1912) ICC W N C&4 

(12) Sulcman t Shirram 12 B 71 (1837) 

(13) Ka<saji v Vinayak 23 B 478 (1893) 

(14) Laksbmishankar v Uaghumal 29 B 
29 (loot) 
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Limitation — Previous applications for execution against the judgment 
debtor will not take an application against tlie surety out of limitation, Ait 
179 of Shed II of the Limitation Act not being applicable (1) 

Appeal — An appeal, it has been held, lay from an order enforcing a claim 
against a surety under the former section (2) 

146. Save as otherwise ^provided hy tins Code or hy any law 
Pioceediiigs by or for the time being in force, where any proceeding 
against repiesentatiues 5 g taken OT ap]^ication made hy or against 

any person, then the proceeding may he talen or the application mag 
he made by or against any peison claiming undo Inm. 


Representatives — ^It ought to have been hardly necessary to enact this 
section But it appears to be necessary to meet cases such as that which held 
that because sect 108 of the last Code did not expressly refer to a legal repie 
sentative he could not take the benefit of that section (3) 

147. In all suits to tvineh any person undo disability is a 
Consent or agreement V^^ty any cmxsoit or agreement as to any pro- 
by persons under dis ceediiig shall, if givoi oT made with the esrpress 
leave of the Court hy the next friend or guaidian 
for the suit, hate the same force and effect as if such person were 
under no disability and had given such consent or made such 
agreement 


148 IVhere any petiod is fixed or granted hy the Court for 
^ the doing of any act mesenhed oi allowed hy 

naigemen of me Code, the Comt may, in its discretion, 

fiom time to time, enlarge such peiiod, even though the period 
originally fixed or granted may have expired 


Enlargement of time — In examining the provisions of the Bill, the 
attention of the Select Committee was directed to a number of clauses in whicli 
power was given to the Court to fix » period or to give or allow time for the 
performance of any act by a party On tlio strength of the facts underlying 
reported decisions, the clauses were expanded to make it clear, m some cases 
that the period or time may be extended, and in others that this pov-cr of 
extension may be exercised even though the original period of time has e\p)rcd 
The Committee were of opinion that uniformity m this matter ^as of jmpoitmcc, 
because it might not impossibly be argued that the express confci ment of thc'JC 
powers in certain cases negate es them by necessary implicntioii m others 'Ihis 
difficulty has been sought to ho removed by the general enactment contamed m 

(1) Narajan Gaupatbhat I » 8 81 , faulomnn v Sluvram, 12 II 71 (I8S7)^^ 

Horn I.. R 807 (1 JOG) , J1 C 50 (*> IVasad t SukLrani. 21 A -< » 

(2) nJiorco Lai Jha t Shoo Naram, 8 W II (1899) , d sb from m Canada lYosa.I Hoy i 

21 (18r7), Aklioot Ramannh i Ahmed Muh ^a^ft•n Mukerjeo _9G33{ItOI) 

1 ofj.'t. I'i W H ’■IS (1871), 7 R L. It 
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the present section The principle embodied m this section was acted upon under 
the last Code in several cases , as under sect 519 of that Code (1) (now 
0 XLI r 10) and under sect 54 where leave was obtained to amend plaint 
within a certain time (2) This section js the Ic^slativc recogmtion of the rule 
laid down in those cases (3) It cannot be taken to give a Court power to 
interfere with or modify its decree after an appeal has been filed against it (4) 
This section applies to cases in which the time fijced by the Code for doing some 
act 18 extended, but not to the extension of the time fixed by a mortgage decree 
for the pa} ment of a prior mortgage (5) Under it the Court can extend the time 
for malang an award, although the time has already expired (C) It has been 
recently held that this section does not entitle the Court to extend the time for 
paj ment of purchase money in pic cjnption cases ond that an order under it 
13 not a decree under sect 2 nor appealable under sect 104(7) But in another 
recent case m the Allahabad High Court where an appUcation to set aside a 
decree had been granted on the condition of payment of a sum of money as 
damages by a certain date, and this condition had not been fulfilled, and tbo 
Court had then held that it had no jurisdwtion to extend the time for such 
payment and had thcicfore proceeded to disallow the apphcation to set aside 
the decree, it was hold on appeal that an appeal lay from tins order, and that the 
lower Court had such jurisdiction (8) 

149 . Where tjic uhole ot any part of any fee prescribed for 5 
Pooler to make up aivj document hj the law for the time being tn ^ 
defeiency of court fees relating to cowlfccs has not been paid, 

the Court may, tn its discretion, at any stage, allow the person, by 
whom such fee ts payable, to pay the whole or part, as the case may 
he, of such couit-fce; and upon such payment the document, tn 
respect of which such fee ts payable, shall haic the same force and 
effect as if such fee had been fmd tn the first instance 

Court fee — Sect 582 v of the former Code whieli this section replaces, 
i\as added 1)} Act Y1 oi settling a mailer m respect ol which the case 
law was in conflict (9) It was applied in the last mentioned case which was 
held to come citlier under sect 5 of the Limitation Vet or tins section (KO 

(]) Juinnabai i >1 11 17J Nepal Itai, 14 .\. (1&9J) 

(lsj7), lJulriNaramt fc>l,co Kotr 1" 1 \ (b) Joganuth baUi t K&iuta IVamJ 

1,1,4, a c , 17 C. 51J, Sll (IbsJ) Ll^adlija SO t. 77 (lJl3) , 

(J) Uhaguan Dis Pugla t Haji tlintJ. t>urAnjan bmgli r Itaia llAba] (1 J13) 

1C 11 2o0 (9) "mx} Durga CbofAa t IXikhuram, C. 

(3) A>mr Ilouam t Itabu Nanak, 14 ilia (IsM), Laklu Naram p KirtiLa., 

C^W X bSi(lOlO) C.I. J 133(1913) 

(4) rarmaiiAii 1 i Kni'aamJLu, 37 C 51b (10) VrJ «a to atam)* 1 

(1 * 0 '). nuTJuTAiiJuj of Clana{l>a e Ha* 

( ) H< t s n^li • Jika Ham 14 V Ins liunatLa 15 M. . J (IbJl), 1 an'iOtAin Lai r 
(1 Ui) I.w.L«A*n Das, J t. 1^2 (l»vo), Na_^l 

(< ) ''i il ki A I 3b C. (till) Uir MaLozud Ka&bo, 11 It H.511(1S>9). 

(7) ''oranjan '■irgh i Ham l^aLal Lai, 33 rou/a HilkAr..n Hai r GormJ Xatb li t. 

\ ’b3 iljl3), iLAtnsi.al.u -5 Hahijaa , i;j(l-«»j). 
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same oi iiudei any ot/ier enactment herehj repealed shall, so fai as 
they are consistent with tins Code, Tiate the saMe joice and ejfect 
as if they had been respectively published, made, appointed, filed, 
prescribed, framed and confened under ths Code and by th 
autlioniij empowered thereby in such behalf {!) 

3,^ 158. In eiery enactment or notification passed or issued 

a.] Reference to Code of comineucenient of this Code in uhd 

Civu Procediiio and reference is made to or to any Chapter o) 
menis enact- section of Act VIII. of 1859 OP any Code of 

Cml Procedure or any Act amending the same 
or any other enactment hereby repealed, such reference shall, so 
far as may be piacticable, be taken to he made to this Code oi to 
its coriesponding Part, Oideu section oi rule. 

Repeal — llie ordinary rule of construction of Statutes gi\ es them a future 
operation only, unless the legislative intent appears clear fromtbeir terms tliat 
they are to have a ictiospectivc operation This presumption against letio 
spectivo operation does not, however, exist m the case of enactments rclatmg 
to pioceduie, including pleadings, piactice, and evidence In fact, the general 
pnnciple is that alterations in procedure are always retrospective in elect 
and apply to pending proceedings unless there be a declared intention to tlic 
contrary or good reason against it When the effect of an enactment is to 
take away a ught, then it does not pnina facie apply to existing rights, but 
when It deals with procedure only, pnma facie, it applies to all actions pending 
as well as future (2) There is, however, a distinction between “ relief " and the 
inode or procedure for obtaining such rehef The “rehef " remains unaffected 
by a change of piocedurc (3) The intention to take awaj a ^cstcd right 
(including a right of suit) is not to be imputed to the Legislature unless it is 
expressed m unequivocal terms (4) 


(1) Jt was pointed out m District 'Munsif 
of Tiru'allur {in re) (F B ), 37 U. 17 (1914), 
tliat this 18 aa cuibluig (and not a reiwalmtJ 
section 

(2) /« ic Bhigwaudaa Ilurjiian, 8 B 511, 

518, 523 (1S31) , Hajrat \Utaiiini3^ » 

^ aliulnibsa, 13 B J2J(1S03), Gungaram i 
I’unaiiiclnnd, 31 B S2J (189C), ^cda^alli 
Nasariali i JlaDo^imna, 27 IL 533 (190J), 
C, 11 L J 310, Bliobo Sundari « 
lUUial ChuDder. 12 C os3 (IbSO) llio rulo 
waa concisely staled by lloUoway, J, lU 
Moms t S uabamurtlu, 0 31 IL C 11 120 
(1871) as follow 8 Ki 5 ,Iit 8 already acquired 
fcliall not Ixs ailccUd b^ tlio retroaction ol 
t new I»w UoUs as to procedure ore an 
LXL<[lioic licUw us to tho acquuatiuii of 


But, aa tlicro j omted out tlio practieil dilli 
cully lies m tlio apj hcation of tbo pnncii lo 
and m diatiuguishing Lclwetn material and 
proccssual laws Sco also Hul m Cbaud, U 

(3) Per IVciel^an, J , m Bhobo 8onJai» 
t llaklial Cliuudcr, 13 C uaJ(lb8'j) 

(4) CopcswarPul v JibanClinii Irutbaii Ir 
b n.lJC L J 5ia(lJ14), follow 
mssiuncr of i’ublio hoiks v Lifeun, 1 ^ 
355 (1903) . Uistuij.uiab ng Lida faoni 

iv nliuj^ I il, 10 I \ 71 (IJlJ), 

aisl Munjl oori Bibi 0 -Iktl VibuiuJ I" 

C L J Jiy (JJIJ) 


THE SCHEDULES 
Till-: MUST ricuj:DULi!: 


OUDKll i. 

PuTlics lo Smls. 

1. iUl poisons nuvy be joined ih one i>uit ns plamtills in [■ 
v,bo may be Joiocd as " boin any Tight to relief in rcsfccl of or arising 

piaiatios. out of (he same act or transadion or senes of 

acts or transadions is alleged to exist, whether jointly, severally 
or in the alternative, uJierc, if such 'persons brought separate suits, 
any common question of law or fact uould arise. 

2. Where it aiypcars to the Court that any gennder of plaintiffs 

Power of Court to embarrass or delay the trial of the suit, 

order separate trials (he Courl may put the plaintiffs to their election 
or order separate trials or make such other order as may he 
expedient. • 

3. All peibons may he jomed os defendantb against ivhoiii [s 
Who iray be joined as uny light to rehef in lespect of or arising out of 

defendants. fJiQ same act or transaction or series of acts or 

transactions is alleged to exist, whether jointly, bc\eraUy or in 
the alternative, where if separate suits were brought against such 
persons any co»t?«on question of law or fact uould anse. 

Scope of the English and Indian rules — becta 20-3J of the last Code 
were first incorporated m xVet X of 1877 from tlic ^ anous rules of Order XVI , 
framed under the Supreme Court of Judicature Act, 1873 Sect 2G ■was sub 
stantially the same wth Itule 1 of the Order, as it stood at the time of the enact- 
ment of the Code, r\ith tho exception that that rule did not contain the words 
“ tn respect of the saine cause of aclton ” Iho rule was construed very broadiv 
m tho earlier cases, and held to justify a joinder of plaintiffs ha\ing distinct 
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caubcb of action, (1) and seeking wholly distinct reliefs, and not to import an) 
limitation on tho power of joinder (2) It was gradually narrowed in its appbca 
tion, and m Hannay v Sniurthwajte,(3) Lord Boi\en observed tbat it 
was not “ the intention of this rule to allow writs to be issued under 
which any number of plaintiffs might join any numbei of causes of action 
or that a writ should be like an ommbus travelling on a certain route 
into which any number of persons may get as passengers for the journey ’ It 
was thus first restricted to cases in which relief was claimed in respect of the same 
subject matter, “ as Order XVI dealing ivith parties, assumes an ascertained 
subject matter,” (4) a principle recognized here in Haramom Dassi v Han 
Churn Chowdhry (5) In accordance with this view, it was held in a number 
of cases that where tho causes of action were separate and distinct they could not 
bo joined in one action (6) 

Tho Enghsh rule (7) was then altered in October, 1896, the alteration 
icstnctmg it to cases m which the right to relief, alleged to exist, was “ in nsjiccl 
of or arisxnj out of the same transaction or senes of transactions," and wheie, if the 
persons joined brought sepaiate actions, “any common question oflaio or fad 
loonld arise" Power also was cxpiessly given in at to the Couits to “order 
separate trials, oi make such other ordoi as may be expedient, ’ ‘ if upon the 
ipphcatiou of any defendant it shall appear that such joindci may embaira^s 
01 delay the tnal of the action ’ 

Ihe picseut English rule was therefoic in widely diffcient terms from 
bCcfc 25 of the last Code A limited liberty of joining plaintiffs with 
separate causes of action is given The natuic of the hnutation is plain upon 
the face of the rule It was not thereby intended to allow any number of 


(i) Booth t Briscoe 2 Q B D 496, 
Hukm Chand, a P C 369 

Gort V Rowaey, 17 Q. B D 633, per 
UUcr. UB 
(3) 2 Q B 422 (1833) 

(1) bauth t Ilichacdbun 4 0 P P 113 
(5) 22 C 833(1SJ5), Hukm Chand t P C 
JU'J, 370 

(b) bmurtliwaito Hannay, A. C 4J1 
(1831) [eiitccn persons, nine shippcis, and 
seven consignees under v arious bills of fading, 
bued shipowners for short delivery]. Carter 
V Kioby, 2 Q B 113 (1890) [fifty persons, 
rclatiecs of as many mmcib drowned by 
flooding of a imne, brought action for 
mobgciicc], P A 0 S N Co t Jbuno 
Kyinia, A C 061 (1895) [sixty two jx-iwina, 
or grouj 8 of j^rbons, sued for damages by 
reason of collision between two bbipsj, 
IVddio V lejlc, 2 I It .65 (1990) [libel m 
fcamo 'Xorda and in bamo document, but of 
■ lUTcrint i>cr3ons] In thtso cases tho *>uils 
Miro held not luaiutaiaablo under O 16 , 
r 1, itb it fetuud inur toiUamcndmcnt iho 
U«V ease WU4 ikcidcd alUr the aniiudoKnt, 


but Was under tho Irish rule, which is lO tho 
samo terms as the old Eaghsh rule 
(7) Is m tho following terms — til 
I>crbons may bo joined m one «c<ioa as plain 
tills in whom any right to rchof ui respect 
of, or arising out of, tlio samo transaction 
scrica of transactions, is alleged to eM'>t 
whether jointly, sc\ orally, or in tho altcrna 
ti\o, where if such persons brought separalo 
actions any common question of law or faet 
would arise , provided that if upon fho apph 
cation of any dofcndant it shall apicar that 
suchjoiu Icr may delay or embarrass tin. 
of the action, tho Court or a JudeO may order 
acpaiato trials or mako aucli other ordtr 
may bo expedient, and judgment niaj ho 
giicn for such one or more of tho plainlilfs 
may bo found to bo entitled to jt-hcl, forsut i 
rebel as ho or they may bo tntith 1 to, wd 
out any amendment But tho dcfcmianl 
though unsuccessful, shall bo cntilleJ to iuJ 
costs occasioned hy t>o Joiiuag any isTrson 
who shall not bo found cutilh I li* 
unli^ tho Court or a Ju Igo in di»i>o u » 
tho costa bUoU othirwisu duccU 
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different plaintiffs to join m one action any numbei of btpaiatc and diffcicnt 
causes of action, but it \\a.s intended meiely to effect a modiffcation of the old 
rule by which a limited bberty of joining plaintiffs with separate causes of 
action should be conferied The conditions arc, firstly, that the right to relief 
alleged to cMst m each plaintiff should be in respect of, oi anse out of, the same 
tiansactiou , and secondly, that there should be a common question of fact or 
law(l) \Vhere, honever, there «erc in effect tno plamtiffi. and two causes of 
action not arising out of the same transaction, the case was held not to be within 
the present rule (2) 

From the foregoing it will appear that the English rule nas widei (hm 
that laid doivu m sect 26 of the Code of 1882, i\hich might gencnll) be sud 
to ha\e represented the views commonly entertained bj the Eiiglidi Coiirtb 
m the middle period betwetn the first promulgation of tlit rule and 
it-i amendment m 1896 l\hilc it is sufficient under the English rule that 
the right to relief should arise out of the «ame tiaiisaction, the Court bung 
given a control over the exercise of such right, the right of joinder given by 
that section was only in respect of the same cause of aclxon a right which was 
otili further limited by certam decisions owing to the interpretation placed 
upon the terms “couse of action’ as to which, see post The use of 
the term “couse of oefion” in the last Code gave rise to difficulty (tide post) , 
the phrase therefore has been omitted and r 1 has been made to conc&pond 
With the present English rule as regards plaintiffs It is m substantially thu 
simo terms as 0 XVI r 1 down to the words ’tiould arise” The 
portion m the English rule from ' prouded that ’ to “expedient” has been 
substantially embodied in r 2 and in 0 11 r 6 pcet, and the 2 >ortiou as to 
judgment being given is embodied in 0 I r 1 The second paragrajih of 
sect 26 of the last Code has not been rc enacted, as to which see notes to 0 I 
r 1 Rule 3 dealing with defendants corresponding with sect 28 of the 
last Code has been modified to bring it in conformitj with r I The result 
IS an extension of the right of joinder m confornntj Mitli the Eugli‘«U law, tlio 
decisions under which will be applicable to this rule The belcct Com 
uuttee said, " It is hoped that the multiplicity of smts will be further cuxtaikd 
by the new provisions we have inserted to remove IinutationH which 
wo regard is needlc&s on the coiupreUcusivenc'-s of a smt, and by tin, 
wider powers of amendment vested id the Courts An adequate check (tcc 
I 2) IS provided by the power of a Court to inlcrfert where c/iibim^'nicat m 
likely to result 

“ persons — This and the followmg ruica deal oulv with the joinder 
of jiartics, and have no reference to the joinder of camca of action boct J1 
of the hst Code, which provided that nothmg in the section should be deemed 

(1) U(w^xralt)cs of Oxford and Csmlindgo decided U-fun? tlie rulo w»s alurcd iuii.t now 
( Gill U It. (1SJ9) Ch. 1> 33, at pp. 69. CO bocvosidired uUb nfmneu to tho Alteration. 
lUo Lditors of tho Annual Practice, 1903, m Iho rule Uax Lcen laid to kai'o untouched 
their notes to tlmruloconM Icr that Ihocase* the {vacticc m \dnur«lt^ of allov mg joinder 
utod at p. 4s'. n. 1, though not withm tho of paxtii* in colhsiofl, aaliage, and vagta 
old rule, would bo held probably to 1)0 witLm actmiu The Marveh*! Suchtt, 1S90, P ^33. 
llio new rule, subject to tho control i/ the (2) blrouj r Law'On, L. K d B II 
Lourt Other caac« citel la tho V. P 

12 U 
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c-aubcs of action, (1) and seeking wholly distinct rehefs, and not to import an) 
limitation on the power of joinder (2) It was gradually narrowed in its applica 
tion, and m Hannay u Smurtliwaitcdll) Lord Boi\cn obsci^cd that it 
^^as not “the intention of tins rule to allow ^v^ts to be issued under 
which any number of plaintiffs might join any number of causes of action, 
or tliat a ■writ should bo like an ommbus travelling on a certain route 
into which any number of persons may get as passengers for the journey” It 
was thus first lestnctcd to eases in which relief was claimed in respect of the same 
subject-matter, “as Order XVI dealing with parties, assumes an ascertained 
subject matter,” (1) a principle rccogmzcd hero in Haramoni Dassi i' Han 
Chum Chowdhry (5) In accordance with this view, it was held in a number 
of cases that where the causes of action were separate and distinct they could not 
be joined in one action (G) 

The English rule (7) was then altcicd m October, 1896, the alteration 
icstricting it to cases in which the right to rchef, alleged to exist, was “ tnnspccl 
of or arisinj out of the same transaction or senes of transactions^ and whcic, if the 
persons joined brought sepaiatc actions, “any common quation of law or fad 
mnld arise ” Power also was expressly given in it to the Courts to “order 
separate trials, oi make such other ordci us may be expedient,” “if upon the 
ipphcation of any defendant it shall appear that such joinder may cmbairass 
01 dchy the tiial of the action ” 

The picscnt English rule was thcrefoie in widely diffcitnt teiius from 
sect 26 of the last Code A hmitcd hbeit> of joining plaintiffs with 
bopuruto causes of action is given The natuic of the limitation is plain upon 
the face of the rule It was not thereby intended to allow any number of 


(1) Eooth t Briscoe, 3 Q B D 496, 
Hukm Chand, C P 0 309 

(3) Gort V Rownoj, 17 Q B D QZi, per 
Ls,licr, SLK 

(3) 3 Q B 123 (I8JJ) 

(4) Smith i; Rjcliardson, 4 C 1’ 1> 113 

(5) 33C 833(1835), HukiaChiml t i’ C 
309, 370 

(0) femurthivaatc t Hannay, A C 494 
(1894) [sixteen persons, nine shippers, and 
scTcn consignees, under \ariousbiIl8pf lading, 
sued slupowncis for short dehveryj. Carter 
V Rigby, 2 Q B 113 (1896) [fifty pereonS, 
rclatiics of as iiiany miners drowned by 
flooding of a mine, brought action for 
ncgbgcncc] , P iS.. 0 S N Co v isuno 
Kyuna, A. C 001 (IS95) [sixty two persons, 
or groups of iicrsons, sued for damages by 
reason of collision betireca two ships], 
Pcddio t L.jlc, 2 I B 365 (1900) (hbel ax 
same vVords and in same document, but of 
different iicrsons] In these cases tbo sluts 
wtro held not luanitaiuablo under O 16, 
r 1 as It stood prior to its amcndincnt liio 
luvt ease was decided after the amendment. 


but was under tho Irish rule, which is m the 
same terms as the old Enghsh rule 
(7) Is in tho foUoinng terms — ^ 
]>crsoji8 may bo joined m one criioa as pB'*' 
(ills in whom any right to rchef m respect 

of or arising out of, the same transaction or 

senes of transactions, is allcgcil to 
whether jointly, severally, or in tho altcrna 
ti%o, where if such persons brought separate 
octiodb any common question of law or Wt 

would arise, provided that if upon the app 

cation of any defendant it shall appear I 


rchef as ho or they may bo entitled to, «i 
out any amendment But tho defen aii , 
though unsucress/ul, shall bo cntitleu to 
costs occasioned by so joinmg an> pcrsoi^ 
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diSercnt pUintills to ]om m one action any uumbci of bcpaiatc and diilcicQt 
caubes of action, but it i\as intended meicly to effect a modification of the old 
rule by winch a hunted hberty of joining plaintiffs wth separate causes of 
action should be confcried The Londitions are, firstly, that the right to relief 
alleged to c\ibt m each plamtiff should be in respect of, or arise out of, the same 
transaction , and secondly, that there should be a common question of fact or 
law (1) Where, however, there were in effect two plaintiffs and two causes of 
action not arising out of the same transaction, the case w as held not to be within 
the present rule (3) 

From the foregoing it will appear that the Engljali rule was wider thin 
that laid down m sect 36 of the Code of 1882, which might gencrallj be bud 
to have represented the views eommonl) entertained by the Engli'sli Courtb 
lu the middle period between the first promulgation of the rule and 
its amendment in 1890 INhile it is bufBcicnt under the English rule that 
the right to relief should arise out of the ®auie transaction, the Court being 
given a control over the exercise of such right, the right of joindei given by 
that section was only in respect of the same cause of aclxon, a right which was 
otill further limited by certain decisions owing to the interpretation placed 
upon the terms “cause of action,' as to whicli see post liie use of 
the term “ cause of action ” in the last Code gave rise to difficulty (tufe post) , 
the phrase therefore has been omitted and i 1 lias boon made to coiiespoud 
with the present English rule as regards plaintiffs It is in substantial!} the 
tamo terms as 0 XVI t 1 down to the words “«ow?d arise” The 
portion in the English rule from ‘proiidcd that ’ to "expedient" has been 
substantially embodied lu i 3 and m 0 II r (> )n?it, and the portion as to 
judgment bemg given is embodied m 0 I r 1 llic second paragraph of 
bcct 26 of the last Code has not been re enacted, as to which sec notes to 0 I 
r I Kulc 3 dealing with defendants corresponding with sect 28 of the 
last Code has been modified to bring it in conformit) witli r 1 The lesult 
13 an extension of the right of joinder m conformit} witli the Euj,lish law, the 
decisions under which will be applicable to this rule The belect Com 
imttee said, “ It is hoped that the multiplicit} of suits will bo furthtr curtailed 
by the new provisions we have inserted to remove limitations which 
wo regard as needless on the comprehensiveness of a smt and bj the 
wider powers of amendment vested in the Courts ’ ^Vn adequate check (tee 
1 2) IS provided b) the power of a Court to intcrfcri, where cmbirra''-ment is 
liLel} to result 

“Persons” — This and tbt following rules deal oul\ with the joinder 
of parties, and have no reference to the joinder of cames of action beet 31 
of the list Code, which provided that notfamg in the section should be deemed 

(1) Usu\>.rbilics ot Ovtord tvwd C&mbndg» decided ixluie theivdvj w&s allcred iuu.t now 
t Gill L. It (1SJ9) Ch. D 53, at rp> CO Locuosidcml wUlinfmDco to tlioolttration. 
ibo Editors o{ tUo Annual Pr&cticc, 1905, m Xlio rule Las been held to Lai'o untouched 
tbeir notes to tlusrulo cooiader that the coses tbe practice in \dnuraltj of alloning joindir 
oitod at p. 139, lu J, though not within tha of paitu-s m colhaion, saliagi., and wsgis 
oldrulo would ho held probaUjr to ho within scUons Ihe Man.<lud huchet, IS <0, P 1133 
tlio new rule, subject to tho eoalxol of iLo (3) btruud r LawMJa, L. IL J tj. B II 
Court Other cases citcl u tho V, P 

2e 
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arrScctrotl:oTa^rT“‘“'‘’“‘‘“‘“'^ 

With the jomder of causerof e ohr° “““ ° 

cm sue and ho Iiahle plaintiffs or defendants, every person 

presurposes tl . rl 1 ““I’ “ P“‘>’ Coi wl.ol 

panies tL w ■ r/, “y Vrov,s^ons as to ,vho may be 

L arounds^ nr 1°' Provisions enacted 

ease°of the i , ‘^»”'™“re or policy, and, in the 

Ldc of soL “r ' refer generallj only to the 

rTht o Zi 1 'I ”■='* “ Praaary 

him a sloZT liccn violated in such a manner as to giie 

P men Z ‘ “*5' brmg a smt as plaintiff agamst any 

isked (1) against whom an older for enforcement of that right is 

dmvifZ'r “,'‘“P“““- ‘ira Common Law Courts were rigidly tied 

eael, S,d “r“i“B betueen exactly the same parties upon 

C or Z r r'V’*' They could give a judgment for A agait 

a°nro/ give relief of one sort against 0 

and of ano her sort agamst D and E Nor conld they g» o relief of one tad 
to A and of another lund to B, or of one kind to A and B jomtly and another 
lit plaintiffs, if more than one, had to bo jomtly entitled 

til r bablo, with respect to mery single Zttcr upon 
which the Court was asked to adjudicate In Chancery, on the other hand, 
the course was to deal with the controiersy or transaction formmg the subject 
matter of the action as a irtolo, and endeavour to do complete justice to it 
and for that object the Court insisted on ail the parties interested m 
the subject matter being brought before it (2) The Chancery Eule has 
now been adopted as a general one by both English and Indian Courts 
See r 10, clause (-) post The same person cannot however, bo both 
plamtiil and defendant m a suit unless he appears upon the record m 
different capacities (3) ^ 


“ person to sue, the right must ho a ical and existing 
one (4) The legal interest must be existing at the date of the institution of 
the smt , (j) which must be brought by the peison who at the date of the suit, 
leprcsents, so far as its subject mattei is concerned the person with whom 
the ongiMl transaction took place (6) BTidc tiio interest may he fatuie 
It must be a present and existing one at the tune of the smt Hcicly 
an expectation of the possibility of a future event which, if it occurs, 
may give birth to an interest," is not such an interest as will give a right of 


(1) Sco Hukm Chand, CPC 350 ctscj, 
whoro tlio subject is more fully dis^ussciL 

(2) Wilaon s Judicaturo Acts 2nd cd. 
notes on O XVI r 1 

(J) bo It has been held that n suit in the 
nanio of a lirm can bo inaiiitamc I by or 
a^ainiet oni of its mcmbcia in a cajacity 
dilltrviit 10 that of pailncr Prtiuji Ludlia i 


Doaaa Doongcree^ 10 B 358, 301 (ISSG) 

(I) Bibce ramaoonmssa v ^^oojjuluionco 
Dossco, 20 W R 72 (1873) 

(5) lyyappati Rama LaUbmamma, 13if 
549 (1S90) 

(6) Goasaui Gunga t Babco Baa*, 

\\ K 118(1870) 
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fcuU (1) The ii(.ht mu&t hwo como into cxi tcncc bcfoic the d'lto o{ the buit, 
anJ therefore \ rc.il owner's di'.cKuncr, m'wle m his ilepo'’ition in a suit, Ins been 
held not fcuthcicnt to gi\c a phintiil i rij.ht to inuntain a suit (J) 'ilic pliintifl 
must hale a ■iub^nting: uiu«c of action at the time of the institution of the suit, 
and he cannot tahe ndiantigc of cicnts that haio happened sub cquentlj (3) 
V suit bj n person in rc‘'pi'cl of an act bj wliicli he niaj ncicr bo 
mjuriousl} Qiloctcd ut nil is premature (f) Lcaimft such general con* 
sidcnlions, it nnj bo stated that the question ns to whctlicr there is 
a right to rdaf m an) ease, and ns to the person in whom tliat rioht 
13 \c«l<xl, and against whom it luj be clauiicd and the nature of the relief, 
arc questions of substantiio law, and not part of tlic law of procedure, which 
ma} restrict or cacu cxtmguifh such a rioht, but cannot create or extend it (5) 
This nutter therefore dois nut como withm the scope of this Comincntarj, 
and will not be dealt arith b) it (6) The rules relating to parties laid down by 
the Code refer not so much to the persons who ma) bo parties as to their joinder 
Is to defendant**, ttdc p<}‘t 

“May be joined" — This section, under the Code of 18S2, was held to 
be an enabling one, allowing a number of pbmtiils witli the same right to relief 
to join m one suit instead of bringing separate suits It did not sa) that all 
pcreoQs must bo joined as plamliifs when they had the some cause of action 
agnnst tho defendant (7) The present section is equall) enabling There is 
a distinction between a joint right and a right cnjo)cd m common with others 
111 tho first case it may be necessary for all persons jointly interested to bo 
joined as parties, and if the) are not jomed tho suit may be bad for misjoinder (8) 
\\Ticro a person buca under a power of attorney, the principal s name should 
appear as plamtid (0) It %vas held that Act X of 1850 allowed suits to bo 
instituted by zemindars m their own names by their authorized agents, but the 
agent has no right to institute the suit m his own name The zemindar s name 
should appear on tho record as the pbmtilf (10) It has been held the managmg 
members of a ^Iitakshara joint fainil) can sue without making the other members 


(1) Davu V Angel, 4 D F 3. J &31 

(2) Hori Gobind Adlukaii t Aklioy 
KunzAr ^ozumdar, 10 C. 3d 

(3) Budli Sicgn V Kiradbaiaii Itoy, 2 
C L. J 431, 438 (lOOoJ 

(4) Blukdareo Singh i Kubca I’rosad, 15 
W B 100(1871) 

(3) Hukm Chand, C P C 3o3 

(C)Ib,atpp 3o3-307 tlu: following eub 
]ccts are discussed — p 3o3 Bight to rebel 
of worshippers, p 353 Bight of suit of 
person for slander of lus relations , p 357 
Bight of suit m respect of i roperty bailed or 
leased, p 3o8 Suit by assignee of c/ose in 
action , p 358 Bight of suit by transferee 
of property not in transferors possession, 
p 301 When agent may sue on behalf of 
I ruicipal , p 303 Suits by Co sharers A 
utiuilicr of eases on these and other jioints 


Will also ho found m tho notes to s 2G of 

0 Jvincaly s Cir Pr Code to whieh rcftrcnco 
may be made 

(7) Baiju Lai Parbatia v Bulak Lai 
Pathuk 24 C 38o 368(1807) As a general 
rule bouotcr all the parties interested in tlio 
subject matter of a siut should bo joined 
m it whether as plaintiKs or defendants 
Bajendronatb Dutt t Shaih 51ahonicd Lai S 

1 A.atp 112(1881) 

(8) Baiju Lai i Bulak Lai, supra, at 
p 390, this diilcrcnco between common and 
joint interest is the basis of the distinction 
between necessary and proper parties Sco 
Hukm Chand, a P C 307, 308 

(9) Choonce Sookul % Hur Pershad, 1 \ 
II C B 277 (1SC9) 

(10) Ladlco Pershad i Gunga P rshad, 1 
A H C R 59 (1872). 
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of the joint famil)' co jilamtiffa (1) Where the plaintiff has assigned hia rights 
during the pendency of the suit it is irregular to substitute for his name that of 
tile purchaser , but it is an irregularity which can be cured by the consent 
of the defendant (2) In a amt by or against unincorporated partnerships, the 
names of all the partners had tobegivcu This is the rule of the old Common 
Law, according to A\luch a partnership is not a distmct legal entitj entitled to 
sue or be sued in the firm name as a corporation In India, the only departure 
from it rccogni 2 cd Mas in regard to colorations or incorporated compames 
authorized to sue or bo sued in the name of some officer thereof, under sect 435 
of the last Code See now 0 XXIX r 1 (3) A firm thus could not sue or bo 
sued without the names of all the members of the firm being giv cn in the plamt (4) 
See nou 0 XXX 

The question uliethcr and m what circumstances a benimidar is com 
potent to mamtain a suit m lii» oun name and without the beneficial oisncr 
bemg a party to the siut (5) has been discussed in a numbei of rulmgs m the 
various High Courts, and in regard to it a considerable conflict of authorit) 
preaails In tho«c c ises, uhich appio\c(6) the right of the benamidar «o 

(1) Ivisbcn Pershad t Har Narmn, J8 L A fendant held cstopiiedj , Earn Bhurosco t 

15(iyil) Bisse^sur, IS W R 454 (187J) [benanudar 

(2) Beer Clumdcr » Sliaikli lumcezood tau sue for land , defendant could not rat c 
dicn 12^\ 11 87(lb00) s c,JB L 11 2lt 

(3) S 435 of last Code tsco Caoiiaii t . 

K^lasli, 25W R 117 (1870) 

(4) Pulin Behan t \\atson, B L B 1 B authority to suo reajudiea/a foil , Shangar* 

004 000 (1808}, GungaDutti Dabcc Das t linstnan, 15 M 207 (1891)], 

25 W 11 118(1876) SconowO AXX. Kisboro v Ahmad 4ta 18 A 60 (189^) 

(5) If tho real owner be co plaiuttff there is, f becamidar may suo for land , consent pro 
of course, no objection In Kally Prosonno sumed, adTcrso decision res jwfiwta]* 

V Dxuoiiatb 11 B L R 56 64(1873) it was Bhola Persbad v Ram Lall, 24 C 34,36 
held that tho real owner should ha\c bceu (1800) [suit to enforce mortgage , cannot be 
CO plaintiff InbitaNathv Xobin Chunder, held that a suit by a benamidar can so 

5 C L R 102 (1879), it was said that tho extend to property instituted, though it may 

Court ought to direct that tho beneficial bo iiartially defective, assignees of owner 
owner bo made a party and ought not to wero added under s 32, after institution of 
dismiss the suit suit] , Sachitanauda v llaloram, 24 C b44 

(G) Doo d TillucL i Hurry Dey, 3Iort (1897) [suit for foreclosuro and possession of 
249 (suit on bond) [see Gopeckristo Gosain land may bo brought by benamidar, suit 

V Gungapersad Gosain, G JI I A 63 72 should not bo dismissed because beneficial 

(1854), the Supremo Court distioguishiDg owner not added as a party — cstopi>clJ» 
betucen legal and cqmtablo title allowed the folloiml lu Chowdhury Kirtibas Das c 
benamidar, that 13 tho party in whoso name Gopal Jn, 19 C L J 193 (1913), 

tho title deed Mas, to sue See Mohendra Ravji t Mahadov, 22 B 0/2 (1S9V 1“ 
Vatht Kali Proshad, 30 C atp 272(1902)], benami certified purchaser can sue lO lus 

Bhaishankar V Haruallabb, 1 B II C R own name men when tbo true owners name 

20(18G3)[po&sc6S0ry6Uitforland, hcldgood is disclosed, /cr Rauadc, J], Bijjamma i 
if consent of owner could bo shown]. Pro Vcnfcataramayj a 21M 30(lS90Ibcna^<l^» 
suniio Coomar v Gooroo Churn, 3 \\ R 159 paieo, or holder of note may sue], DfS“ 
(ISGo) [suit for declaration of right lo land, v Balrant, 22 B 820 (1897) 1®“’ 
real owner should sue , hut benamidar may redemption, benamidar may maintams ^ 
sue us trustee if no objection], Srccnath in his ow n pamo] , YalJlaim Umrao,- 
\ag o Chundernath, 17 W R 192 (1872) 3K> (1899) [benamidar morlgugic 

[amt for poascasion after foreclosure, do prciious cases roiicwc 1] 
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•sue, the iiplit li'i'i belli biEcJ pirllj on the ficl tint he Ja the tnnafcrco 
uimcil m tlic rrgi*tcrcil instrument constituting the tranafir, nn<I on the 
pnnciplo lint a contnet nn be enforced by the jnrtiia ulio ln\c entered into 
It, partly on the ground tint the dcfcndint is cstoppol from raising the 
question, and parti} on the mow tint the Iicmniidar must be presumed to be 
suing on bclnU of the bcneficiil owner, or, to put the same idea into other 
words, lint the suit la really brought by the bcncficnl owner through, and m 
the name of, the bcnamidar On the other hatiil, tho«o rulings which are 
ad\ci>c (1) to the right of tlic tienainidar to sue are iininl) based ou the ground 
lint a suit cannot be iiLamtaincd b} an> person who fails to proac, if his title 
18 challenged, that he has a real interest of his own in the subject- 
matter of the suit (2) Id some eases it scciiifl to haao been held that there is 
a distinction between suits on bonds and the lihc and suits for immoacablo 
propert) m that in the fonner case a bcnamidar nuy, and m the latter may 
not, sue (3) Hut cacn in this the caecs aro not uniform (1) iVs to bcnamidar 
defendants, see and as to adding a bcnamidar as a party, r 10, post. 
0 XXXI contains pro\i«ion3 relating to suits concerning properly vested in 
trustees The qucsliou has arisen m this countr} gencrallj with reference 


(1) Mchcrooiuwa i Ilur Churn lioje, 10 
W U 2SO(I8GS)tfiuit{ordixl/iriitioaoftitlo 
to land, hrld, a bcnamidar hu no right to 
inaiiitain a suit m a Cud Court lor propertj 
m which ho has no hcncftcal interest), 
Fuzcclun Siheo t Omdsh Bihce, 11 B L. It. 
CO, n. (IbOS) [suit lor i>osscssion hy bcnamidar 
dumisecd] , KaUy I’rosonno t Dmonath 
MulhcL, 11 B L. It C(3, 01 (1873) [suit to 
baio saio set aside] , Bibco Tamaooamssa t 
tVoojjulmoncc,20W It 72 (1873) [suit should 
La brought by real And not colourablo owner) , 
Bhoobuiicssar t Juggcssurco, 23 W It. 413 
(1874) [suit lor money on bond not maintain 
able], Judoo Nath t Girija Bhoosun, 23 
W Jt 41C (1873) [suit on bond, if plaiotiff 
not real bolder suit must bo dismissed] , Sita 
Uatbt Nobm Chundcr, 5 0 1*11 102(1879) 
[suit lor I osscssion ol land secured by mort 
gago , Couit was not prepared to say that 
bcnamidar could suo in lus own name] , Ilari 
Oobind i AUioy Kumar 10 C 304 (1889) 
[suit for land . held, plaintilT as bcnamidar 
could not Buo an 1 that neither tho disclaimer 
of tho real owner nor tho fact that ho was 
a party to the suit made any diQerence] 
Timmalajappa i Swami Nashar, 18 51 469 
(ISOl), Issur Chandra t Gopal Chandra, 25 
0 OS (1897) [a mere bcnamidar cannot mam 
tain a suit for ejectment, bo haring neither 
title to nor possession of tho property], 
llaroda Sundari i Dino Bandhu 25 CL 874 
(JS99>. * c.TC W N 12 [i lenamwlar 


has no right to suo lor recei cry of possession 
of immoscallo proixrt}] tlohondra Xalh 
t> Kah Prosbad 30 C.2C5 (1903) [tbo same], 
Cbionan t ItamachaniJra, 15 54 (1891) 

(tho Court pointed out that uLeo tho esceu 
tioo ol a document is prored, further 
ondcnco is not requued to show that tho 
transfcrco baa talcn tbo interest which tho 
document purports to convey, it is not 
necessary to ] roto oa against a third person 
that tbo consideration passed, but dis 
missed tbo appeal on ita appearing that tbo 
plaintiB had no interest] 

(2) Yod Ram i Umrao Singh, 21 A 380, 
381 (1899) As toalieration bj bcrainidar , 
consent of true owner , equitable riglits of 
purchaser sco Sarju Farsbad t BirBhahiar, 
20 1 A 103 (1890), and as to lond fide 
transfer without notice tlat transferor was 
bcnamidar Mir Mahomed t luslion Mohun, 

22 1 A 129 (1895) a c 22 C 909 

(3) Mohciidra Natli v Kah Proshad 30 C 
2C5,at p 2"2 (1902), Ifan Gobind i Ackhoy 
Kumar 10 C 304 (1889), Bijamma t 
Venkatavamayya, 21 M 30 (1897), Sarat 
Chuadcr t Kedar Nath, 2 C W N 2SC 
(1898) [a bcnamidar can sue on a promissory 
note] 

t4) Bhoobuncssar i> Jiiggcssure', 22 W R 
413 (1874), Judoo Nath t Girija Bhoosun, 

23 W R 440(1870) m both of which rases 
the suits were held not to be mamtainabk 
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to suits by a beuanudar, wbo, as already stated, in sojiie cases Las been licB 
not to occupy tho position of a mere namo lender, but a position analogous to 
tliat of a trustee bolding the legal estate 

This rule itself is not obligator} It docs not enact that any persons must 
join as parties It does not even say that all persons uho may bo interested in 
the result of an action must neccssanl} be patties, (1) or that all persons must 
join as plaintiffs when they haac the same cause of action against the defen 
dant (2) Nor is it 1 ud doiin anywhere else in the Code as to who must be joined 
as plaintiffs as distinct from those who may bo so jomed, and though some 
idea may be formed from the provisions of rule 10, jcttliey cannot furnish any 
general rule, as the first clause of the rule is restricted to the c^ao of a lorn 
fide mistake, and the discretion of the Court under the second clause is regulated 
by considcrationa different from those which must regulate tho action of the 
plaintiffs themselves The exact cliaractcr of the right is immaterial (3) there 
bemg no distinction between legal and equitable rights, so far as relief in a 
particular Court is concerned 

R 1 was introduced to prevent a miscarriage of justice from want of parties 
and to enable persons aggrieved by the same act, or liavmg the same 
light to relief, to join in one suit instead of bunging separate suits (4) 
Tho former section was not exhaustive in words, and did not say tUt 
only persons referred to in it might be joined as parties The contrary 
might, no doubt, ha' c been contended for, on the authority of the masmi, 
cxpessxo umus personce est exclusto altenus On the other hand, it was held 
that there were clearly cases not falling within sects 26 and 28 of the 
former Code in which plaintiffs and defendants were and must bo allowed to 
lom m a suit Thus persons having a successive interest were allowed to join 
plaintiffs , (5) and in the case cit^, m a suit by a daughter to set asido her 
mother’s alienation of the property she held as a widow, tho daughters 
son was allowed to join as a co plamlifi, though he could not acquire the property 
m his mother's lifetime And in some cases, persona were allowed to 
]om merely ez abwiianh cautcla Thus a leceivcr of an msdlvcnts es'ia’v^ 
may, affer the insolvent’s death, sue for everything due to his estate, but for 
greater security his executrix may be joined as a plaintiff (6) It is somewhat 
on a similar principle that, as a general rule, unless the policy of insuiarico 
has been legally assigned, and the assignment recognized by tlie insurance 
company or unless there has been an equitable assignment, and it can be shown 
that tho holder of tho policy has given value for it, the company is entitled to 
insist upon the legal representative of tho asaured bemg made a party to the 
suit for the amount due under the policy (7) Wicrc however, there was nus 
joinder of plaintiffs and causes of action it was hold that there was nothing 
to necessitate the dismissal of the suit, but that the party should be put to 
election and the plaint amended (8) 


(IJ Gobind Pcasad v Chandar Sckliar, & 
A 4S0 491 (1887) per Edgo.CJ 

(2) BaijuLalt BulahLal, 25 C 38^(1897) 

(3) Ilutm Cliand CPC 372, 373 

(4) Sco Bai]u T al f Bulak J.al, 2t 0 3S5 
(ISO ) 

('■) >iara>ana i C Iici galainma 10 1 


(6) Bachubai v Shamn, 9 B 03C Cl7 
(1S85) 

(7) Rajimrain v Uiincrsal Lifo Assurntito 
Co, IOC r B 501 (1882) 

(8) Aldnlgo i Barrow, 31 C Gf’ (J W ) 
Sco notes to 0 IF r 3 /'"sl 
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on a similar prmciple, that, as a pobcy of insurance 

has been legally as igned, aiuU*^ by the insuraDCC 

T_. . _,rtW Vii' \ , . 


company, or unle«b ther^ ^ ,o^''‘(vo V' \d jt can be shoTvn 

that the holder of entitled to 


insist upon t 

fnr +1,0 - _«ft ^ nils 


suit for the ‘'-.ow* ^‘‘1 5 

joinder of, o^’’ 






»ioV' 




V\ ' ol » ■I''* A * 

N'*'', .^oO “‘a VV»‘ 


>e put t' 
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.U'ft , 
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,oti '^'x vV^'’ 
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*' In rccpcct of, or arising out of, the aamo act or IrAniactlon.'*— 
Tjio w»>ril)i " in >/l)r rju<4* •/ tuiu r, «<!<• id 1<^1 in l! o 

of I'io C».Ir, -»» from c ri^'*j*n*>iir 2 Kn.lj‘!i lulo. iji Affount f.l 

tU rxlJ< ii** liioiltfip fjKvjilly «ii*i <» t<» t'n' in 1»<»^ th •* 

Ii;;«or(l) in mLk'i luLt urj** iHoaivl t<) p»in in \n Aftion of hl<I, 

Uioivh ly jijint in]i4r) v »!« »}oun Tli«» wi« IirM not lo niitimrsr^ 

tlm joinicf of Fcvfril ril.ini».I« in of irinnin of ■«Uonl5) 

Vnirr iLo la»l' C'*!** t’lo rx^rt ♦'T«<t of iJ>i» tulf, ■»» lin,; on tijp ulrnniy 
of tins “ci i>€ ff (vi* /»." livi m ml to *I<-p<-n I on «)»* »rn‘n in «hifli tliit 
cr^noMon o ts un !rr(>(o<'k] k« u><^] in t}ii» *rr-ti m It im in iln I lonU >t fcn‘o 
laica to iJfDoJo l)jc ron liijon« of the niAinlcn^n**© of an oriion. "liifli v* ncrilly 
comift* of 1 right nnd it* Itr^opb Thu* c\cn riu-p of nrtiun prtjujijx) c/» 
iho cxii>t<ncc of 1 ri,,!it , liut it iiia% I>« tint nn n(tuiMirc.\rh la not 

alwijs n«f(»>ar 5 * to constitute y eiU‘c of net ion In nuno r < c\rn in nctual 
dmul or rifu*al of tho right »* not n(rcs»-iT>% ani) v *uit nu) I*c brought 
fcijiilily on th« lu^l/« of a right Thu.* nnv rK'r>on cntitlnl to .in\ legal 
(luCictcr, or to an^ ruht a* an* ur«»r»cttv, iiuat institute n MUt not only 
agifnist 4iii iii'Joinder «as not allowed loj»rc\«\pn one mt» rcsti'il m ilui\in.’^ 
Jiw ii*ogiutnt of (ho Court, said ** The cause of oclu.' « uii-uloiu'd to both mz 
pir ittack on their ruMdcnce, the time %\hcn the injury coiujihmid of was 
,jT umilted, is one and the tame, and the partus who couimittcd the injur} are 
ijUo the satno in both eases JTo Court is ousted of its jurisdiction by tho form 
ij| this action, and the irrcgularil}, if onj there bi does not injure the 
^rfondants. but is in thur favour, iiiasinuch as (ht) have to defend one 
I ^stcad of two actions , and justice can be done m tho form in which tho suit 
‘us been brought The cause, tho time the place and tho pvrtits charged, 
I being tho same in both instances, the fact that plainlilTs liavo not a joint 
interest in the whole of tho property plundered b\ the defendants is insufficient 
to put tlicm out of Court ” (G) 

Cause of action is essentially different from subject matter, and tho cause 
of iction mentioned m sect 2G in the last Code could not man} ease be identical 
I witli tho subject-matter, tho identity of wlucli was gcncrall} held to be tho 


(1) Ah Strang! Boadon, 11 C C2t (J885J 

(2) llukmChand, G P 0.370 

(3J Bamanuja v Dovanayka, 8 it 361 
(1685) 


(4) Varajlal v Itamdat, 20 B 259 (11X)1) 

(5) ^Udndgo t Barrow, 34 C Cfi2 (1907) 
(G) JugobundUooDuttt Masejk, 1804, W. 

K 81 Sco Hukm Cliand, C P C 379 
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test of tlio application of the corrcspondiDg early lulo of the Englisli 
Supreme Court The rule enacted in that section was narrower or broader 
according as the cause of action was understood m the broad or restricted 
sense above mentioned (1) Thus in the ease (2) to which reference lias 
already been made, Innes, J , observed that if somo such words as “iw resyect 
to a particular subject malter'* stood in place of respect of the same 
cause oj action," the suit might not hfl\e been bad foi misjoinder , but that 
“ looking to tlio language o! sect 26, and that of the latter part of sect 54 
(of tho former Code), as they jointly stand, it appears to us that the Code does 
not authorize the joining of phmtifFs in a suit in respect of distinct causes of 
action, in which tlicy are not interested, and their interests ore not merely 
conflicting but antagonistic ” On tho other band, Tyrrell, J , m pointing out (3) 
tho distinction between the cause of action and the subject matter, observed 
that “the plaintiffs had distinct and separate subject matters of action, to 
wit, their separate shares in tho estate possessed for her life by the mdow m 
alienating the property to N , to tho jeopardy of the future rights of the plamtiffs 
as her reversionary successors to two thirds of the estate,” and that “the 
plaintiffs therefore, though unconnected and separate m respect to the subject 
matters of tho suit, were conveniently and rigbtlj joined in vindicating the one 
interest common to them all, centreing m the mam issue in the case, which 
was simply tho nature and extent of the widow’s dominion over tho estate she 
admittedly possessed ” 

^Vlth a view to meet these various difficulties the Legislature has now 
omitted all leforenco to cause of action, and broadened tho rule of joinder in 
accordance with the procedure of Enghsh Courts as to which vide ante 


“ Jointly ” — Thus where a person sued his brothers for his share of their 
deceased father’s estate but was transported for hfo, his sons were made co 
plaintiffs, on the ground that they would be co owners with their father in the 
ancestral estate , the High Court observung that “ it is true they would be in 
law sufficiently represented by their father, but in fact they might not be 
represented effectually ” (4) 


“ Severally.” — In the Court of Chancery there were many cases in which 
co plaintiffs might severally be entitled to the same rchef and might, before 
the Judicature Act, have been properly joined although their claim was neither ^ 


joint nor alternative (5) 

“In the alternative ’’ — These words apply to cases in which there is a 
doubt as to who is the person entitled to sue upon the cause of action, as m 
the case of a sale to an agent, m which it may be doubtful whether the principal 
or agent should sue, or to cases where parties have different and con 
flicting interests m tho same subject matter, and an act is comnuttca 
which gives the same cause of action to cither party, according to tlie 
eventual determination of the Court as to which of the two is entitled to recovci 


(1) Ilukm Cliand, CPC 373 

(2) LiitgAminal t Vonkafamrnnl, 0 VL 239 
(IbSJ) 

(3) ‘'fo Ilain Singli v Nrtkclctl 


Singh 4 A 2CI (1882) 

(4) Narakka t I^arajana, OW 331 ' 

(5) Smurllniailo i Ifaiinay, \ G « 
(1S94) 
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as m a caso m the plaintiffs -ttere rcspcctivcl} n Rccei\er appointed 

to take possession of and manage a collier} business and other persons 
who were executors of the will of an equitable mortgagee of the colliery. 
They sued for damages for a wrongful levy of execution against the colliery, 
which was a trespass giving rise to a ngbt of action in which the plaintiffs 
were severally or, at all events alt«nativcly interested (1) In a subsequent 
decision, m which this passage was cited, the Court said, with reference to the 
xiew taken m the earlier case a” to the meaning of the term “ cau^e of aclxon ” . 
“ Wo feel, no doubt, that the cases here suggested are among those to which 
the words ‘ in the aUernalxi.c ’ are intended to apply , but wbat we feel some 
didculty in understanding is as to how the principal and agent in the one case, 
and the parties having different and conflicting interests m the other, can be 
said to have the same cause of action, if tbat expression bo taken to include 
tbc facts which constitute the right and its infringement, when the facts 
which constitute their rights must be different ” (2) A plaint was bold not to 
be bad because it prayed for a decree in favour of all the plaintiffs in certain 
allegations, or m the alternative, m favour of one of them, if other allegations 
should bo proved (3) 

Rule 2. Separate trials — Sec notes to 0 II r 6 

Rule 3 Joinder of defendants— The third rule (4) (which [modified 
to meet the amcndincnts made m r 1] corresponds with sect 28 of the last 
Code) 13 now substantially the same as r 4 of 0 XVI of the Rules under the 
Supremo Court of Juicature Act, 1873 The former section differed 
from It in tbat the Indian Legislature had introduced the words “ in respect 
of the same meuter ” The English rule has been construed to embrace cases 
in which the cause of action is not the same (5) but not those in which the 
actions ate based on entirely disconnected acts (6) The terms of the English 
rule were held to be wider and more general than the terms of the 
former section (7) specially as its appbcation was subject to ss 4t, 45 of the 
former Code, dealing with the joinder of distinct causes of action It was 
said with reference to the former Code that the Indian Legislature had in several 
wajs shown that it did not intend to introduce here the wide latitude 
as to the joinder of parties allowed in Enghsh Courts (8) It thus altogether 
omitted to enact any provisions corresponding to rr 48-55 of the Order dealing 
with the third party procedure, and to rr 5 and 7 of the Order the former of 
which provides that "it shall not be necessary that every defendant 


(1) Ling&mmal v. \ ciikaUmmal, 0 VL 239, 
243, 244 (1SS2) 

(2) Haramoui Dassi t llari Churn Chow 
22 C lit p S40 (IhOO) 

(3) LakshmaVka i Nagi llcildi 2S XL 
(1904) 

(4) bco Ilukm Chanil. CPC. 40S 

(з) Child t btcnnmg 5 Ch. D COa 

(и) Sco Muthappa Chetty t MuthuPalam, 
27 XL SO {1903), citing Ilurstall i Beyfus,2e 
Ch U M, sadJlcrr GrtalUc^tcmRailway 


Co (189G). V C. 400, Gower t CouldriJgo 
(1S97) 1 Q B 313 

(7) Mulhappa Cliotty i Muthu Palani, 27 
XL SO (1903) But m Koioun lla&iTi v 
Tallaparagada, 33 XL 39 (1910), it waa held 
that the tost whether accL 23 of tho last 
Oodo applied was not whether tho causes of 
action were the same, hut whether tho relief 
was sought ui the samo matter 

(J») bco 2»ar»ingh Das r Xfangal Dube}, 
5 Latp. lT0(lSa2). 
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test of the application of tlic corresponding early rule of tlie Ecglisli 
Supremo Court The rule enacted in that section was narrower or broader 
according as tho cause of action was understood in the broad or restricted 
sense above mentioned (1) Thus in tho case (2) to which reference lias 
already been made, innes, J , observed that if some such words as “ in rapcct 
to a 'particular subject matter ** stood m place of “in respect of the sane 
cause oj aclxonf tho suit might not have been bad for misjoinder , but iiat 
“ looking to tho language of sect 26, and that of the latter part of sect 54 
(of tho former Code), as they jointly stand, it appears to us that the Code docs 
not authorize tho joining of phmtiifs in a suit in respect of distinct causes of 
action, in winch they are not jiiicrcstcd, and their interests are not merely 
conflicting but antagonistic ’ On tho other band, Tyrrell, J , in pointing out (3) 
tho distinction between the cause of action and tho subject matter, obseiied 
that “the plamtifls had distinct and separate subject matters of action, to 
wit, their separate shares m tho estate possessed for her life by the ividow in 
alienating tho property to N , to tlic jeopardy of the future rights of the plaintiSs 
as her reversionary successors to two thirds of the estate, “ and that 
plaintiffs therefore, though unconnected and separate m respect to the subject 
matters of tho suit, were conveniently and rightly joined in vindicating the one 
interest common to them all, centreing m the mam issue m the case, winch 
was simply the nature and extent of the widow’s dominion over the estate she 
admittedly possessed ” 

With a view to meet these various difBcultics the Legislature has 
omitted all reference to cause of action and broadened the rule of joinder m 
accordance with the procedure of Enghsh Courts as to winch t-ide ante 

“Jointly.” — Thus where a person sued his brothers for his share of then 
deceased father’s estate, but was transported for hfe, his sons were made co 
plaintiffs, on tho ground that they would be co owners with their father in ‘Oe 
ancestral estate , the High Court observing that “ it is true they would he in 
law sufScicntly represented by their father, but in fact they might mf' 
represented effectually ” (4) 

“ Severally.” — In tho Court of Chancery there were many rases m which 
co plaintiffs might severally be entitled to the same rehef and might be ore 
the Judicature Act, have been properly joined although their claim was nei icr ^ 
joint nor alternative (5) 

“ In the alternative ” — These words apply to cases in which there is o 
doubt as to who is the person entitled to sue upon the cause of action, os in 
tlie case ol a sale to an agent, in which it may be doubtful whether tho pnncipo 
or agent should sue or to cases where parties have different an 
dieting interests in tho same subject matter, and an act is comnu ^ 
which gives the same cause of action to either party, according to 
eventual determination of the Court as to winch of the two is entitled to rccov c 

(1) Hukm Chanel C P C 37Q Suigb -1^ 501(1582; noi /i8S3) 

(2) Lingatnmal t Vcnkalamraol fl AL 239 (4) Narakka v Nara^ana OM. . 

(5) Smorthnailo t Ilaiinay, ' 

(3) ‘'fo llnin Scttak v Nakclictl (I8Q4) 



I jMr vhip 
0 I, If I T 


r.MlTUS TO Sf'IT«. 


TiLM 

as Jn a cn^c m wlnolj Ilip ilaiiititTs wrfc lo jccluil^ a lJcc<i\cr njfojnfcd 
(o tilwC |i (vun of ami miiiago i colliri) buf-intfs and oibcr pctfoiis 
who «Tic ci«Hlor8 of llic Will of an cqmlillc mci;(gogce of (he collicij. 
Tlicj* surd for «hm3g«3 ftr a wionpful lc\j of c^c-ctition ngaicst the collicn, 
which was a froiipa'^s pMng ri'C to a right of action in which (lie plaintiffs 
were sc\c-riI/> or, at ail c\cnts '»l(<Tn'»li\oIj interested (1) In a subsequent 
dc<'i‘^ion, m wliich this j a.'^’iaga was ciletl, (ho Court said, with tcfcroncc to the 
\icw taken in the earlier ra'^c a" to the meaning of the term " oni’c • j adwn ” . 

*' U'o feel, no doubt that the cans lure suggeilcd are among those to which 
the words ' in the dhcrnciMc' are intended to applv , lint whit we feel some 
difficult} in understanding is as to how the principal and agent m tlio ouc care 
and the parties haaing different and eonfficting interests in the oflur, can he 
Raid to haao the same cause of action if (hat expre sion bo taken to include 
(ho facts which coruUlutc tho light and its infringement, avhen the facts 
which constitute their rights must be different ”(2) A pLiint was held not lo 
bo had because it prated for a decree m faaour of all the plaintiffs in certain 
allegations, or m (ho alternative, in fivour of one of them, if other allegations 
should ho proved (3) 

Rule 2 Separate lrlnla—Se« notes to 0 II r C 

Rule 3 Joinder of defendants— The third rule (1) (which finodiCod 
to meet the anicadmcuta made in r 1] corrospondi with sect J8 of the last 
Code) 18 now sah§(antiall> the simo as r f of 0 XV7 of the Rules under the 
Supreme Court of Judicature Act 1S73 Tho former section differed 
Icota it in that the Indun Legislature had introduced tho words ‘*tn respect 
of the same imtlcr ’ Tho Enghsli rule has been construed to embrace cases 
in which the cause of action is not the samc(0) but not those m which tho 
actions arc based on entirely disconnected acts (C) Tlio terms of the Enghsh 
rule were held to ho wider and more general than the terms of tho 
former section, (7) specially as its application was subject to ss 41, 45 of tho 
former Code, deahng vTith tho joiiidir of distinct causes of action Jt was 
said with reference to tho former Code that the Indian Legislature had in several 
wa}s shown that it did not intend to introduce here the wide latitude 
as to the joinder of parties allowed m Enghsh Courts (8) It thus altogether 
omitted to enact any provisions corresponding to rr 48-55 of the Order dealing 
with the third party procedure, and to rr 5 and 7 of the Order the former of 
which provides that “it shall not be necessary that ever} defendant 

(1) Lingammal I t cnkatumtnal caLS39, Co (1893) A C 4S0, Gouer t Couldridgo 
213,244(1883) (1897) I Q B 31S 

(3) ITaramoni Dusi t Ilari Cliurn Chou (7) aiutbappa Clictt; t Mutbu Talani 27 
(lliry, 22 C at p 840(1890) AI. 80 (1903) But m Kovouri Basm v 

(3) Laksbrn^kka v Nagi Ueddi 28 hi TaUaparagado 35 M 39 (1910), it was held 

000 (1004) tlut tho tost whether sect 28 of tho last 

(4) See Hukm Cband, CPC. 408 Code appbed was not whether the causes of 

(5) Child V StcnOing 5 Cb D C9o action were the same, hut irhethor tb«j rebel 

(0) See Mulhappa Cbetty v Aluthu Polani, was sought m the same matter 

27 hk 80 (1903), citing Burstall v Beyfu»,2a (8) See Jfarsingb Das v hfangal Dubey, % 
Cb 1> 3o, Saddlcrf Groat l\c8tern Railway 6 \ atp 170(1882) 
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ahall be mteiested aa to ail the rehefa prayed for, or as to every cause 
of action included in any proceeding against him ” English r 7 proncles 
that where the plaintiff is in doubt as to the person from whom be 
13 entitled to redress, he may join two or more defendants, to the intent that 
the question as to which, if an} , of tlie defendants is liable, and to what extent, 
may be determined as between all parties ” These observations are no longer 
applicable The hmiting words ‘Sn resect of the same mailer’* have been 
omitted , the English rr 5 and 7 bavo been incorporated in the present Code 
as rr 5 and 7 of the present Order , and power has been given to promulgate 
further rules The question of tlic joinder of defendants must now be dealt 
ivith on principles substantially the same as those winch govern the English 
Courts in the same matter 

Persons — See notes, p 513, ante In the under-mentioned case,(l) it 
was held that the rules by which the Poona Cantonment Committee was created 
did by implication, though not by express words, create the committee a corpoia 
tion for the purposes of the conservancy of the cantonment It could therefore 
sue, and be sued, in its o\7n name, on contracts entered into m its corporate 
character 

“ May be joined.” — It was held that the provisions (2) of sect 28 also, 
like those of sect 26 of the last Code, were neither imperative (3) and obligatory, 
nor exhaustive The third rule is m the same terms as sect 28 of the Code of 
1882, except as to the omission (which is of importance) of the wokU “ in rested 
of the same maiterf and the introduction of words which bring it mf® 
conformity with r 1 Additional power to make certain ■persons defen 
dants is given expressly by r 6 and there are several other cases in which 
persons may, and in fact must, be joined as co defendants, though "any 
right to relief” is not alleged and cannot be alleged, to exist against them 
Reference may be made to the case of co sharers and others who ought to join 
as CO plaintiffs andintbeirrefusaltojojnassucb,mustbe]oinedasco defendants 
There ore, besides, persons against whom no right to relief exists, or is 
alleged to exist, and against whom no rehef is or can be claimed, but 
who must be joined as co defendants for an effective and final deternnna 
tion of the suit or “ uhose ‘presence before the Court may he necessary m 
order to enable the Court effectually and completely to adjudicate upon and settle all 
the questions iniohcd in the suit,” and whom the Court may on that account, 
implead under r 10, and therefore it must be permissible for the plaintiff to 
implead as defendants in a suit In the case noted (4) the minor brother o 
a person who had entered into a contract was held to be rightly joined as a 
defendant, oven though no decree for specific performance, such as was 
asked against the party to the contract, could be asked against him, the 


(1) Cantonmeat Committoo, Poona v (ISSi) i , M 

Iliijorj., 14 U 280 (1SS9) « Si^aramasundara, 1 » •> 

(2) irukm Cliaiid CPC 100 211 (1S3I) 

(3) IxxUi llollali I Ivolly Dass S C 240 
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whether the contract is of such a nature as to bo binding on him ” 
A leading instance of this necessity of joinder is found in the ease of suits on 
mortgages, in which, on the grounds of equity and good conscience, it has long 
been considered a general rule in England as well as m India, that all the persons 
having an interest in the mortgaged property must be impleaded as parties (1) 
Unbke the right of joint contractecs, when two or more persons make a joint 
promise, the promisee may, in the absence of cypress agreement to the contrary, 
compel any one of such joint promisors to perform the whole of the promise (2) 
Vnd in suits on joint torts the tortfeasors may be sued jointly or separately 
at the option of the plaintiff, as their responsibility has been beld to bo not only 
joint, but scNcral also (3) The distinction between this rule and r 10 is this 
the former refers to the action of a plaintiff at the time of presentation of the 
plamt m joimng in the same smt as defendants, parties against whom the right 
to any reUef is alleged to exist , while the latter refers to the action of the Couit 
at a stage subsequent to the presentation of the plaint m adding a party cither 
vs plaintiff or defendant, whose presence m the opinion of the Court is ncces 
sary (4) 

ihe Code docs not contain any express provision as to who should be con 
sidcrcd necessary parties and what would bo the effect of tlio omission of a 
plaintiff to bring on the record all necessary parties B 13, however b) implica 
tion shows that an objection for want of parties is a valid objection to 
V suit or proceeding , and this section and r 10 by iinphcatiou show who 
are to bo deemed necessary patties Beading this and r 10 together it 
has been held that m order that a party may be considered a necessary party 
defendant, two conditions must be satisfied— that there must he a right 
to some relief against him in respect of the matter in% olv cd m the smt , and 
second, that his presence should be necessary in order to enable the Court cficc* 
tually and completely to adjudicate upon and settle all the questions involved 
m the smt (I) 

In a recent case in the iUlababad lligb Court where mortgagees smug for 
recovery of the whole of the mortgage money by sale of the mortgaged propertj , 
oimttcd by an oversight to implead persons who owned a share in the property 
distinct from the shares owned by the other defendants it was held that oul) 
so much of the claim should bo decreed as related to the latter shares (C) 

It 13 necessary, however to concur in the language of Judge fatory in 
which he states the impossibility of lajmg down an^ rules which shall bo of 
universal appbcatioii to the joinder of parties lu cqmtj observing that 
‘ whether the common formulary bo adopted that all persons materially 

(1) llukni CLanJ C 1* C. 40J llusrulo Goucski Lol p CbaraaSuigb,J5 A 317(1913). 
li&s been enacted in s So of tlio Transfer of (3) Contract Vet s. 43 
l*roiicrt> Vet ISSd Under this rule tbo (3) boo cited in Hukm Cliand, C> P 
(ilaintid ma), but under s. So of tbe Vet C 413. 

cited (now iucor|X)ratod m the Code as (4) bads]anands r tmcsbacsnds, 4 C. U 

0 \A\IV r 1} bo must make jK-rsons of > 4ud, 4l>4 (1SJ9) 

wbo'« bo b&s notice, parties to tbo (o) Dur^a Cboron Sarksr r Jotmdra 

suit V-o Lila burja IVosad r GulsbCband Mobun Tagore 37 C 493, at ( 497(13^9) 
-*7L.7«4 at p. 7o3{l9u0) , bidbciuan I^osid ( 0 ) GancAiLalr Cbaran bis^h, 3o V.3t7 

1 Ubiranpl \arain, lJU L. J 437 (1914), (1913), 17 C VV N ccixxxvu. 
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interested in tho suit, or m tlic subject of tlie suit, ought to be made parties, 
or that all persons materially interested in the object of the smt ought to be 
made parties, we express but a general truth m the application of the doctnae 
Nvhich IS useful and valuable, indeed, as a practical guide, but is still open to 
exceptions and qualifications and limitations, the nature and extent and apphea 
tion of ■which arc not, and cannot independently of judicial decision be alwajs 
clearly defined ”(1) 

In a suit for declaration of right agamst a proprietor of an estate it is 
ncceasary that the proprietor himself be made a party to the suit, not his kai indah 
only \ decree against the latter docs not bind the former The laripdaJi 
may, of course, be retained as a party if it is intended to make a personal 
claim against him (2) jVs regards benamidar plaintiffs, see ante A plamtifi 
13 entitled to a decree agamst a benamidar defendant who has covenanted 
with him for the quiet enjojrroenb of property (3) In a suit for rent, defendant 
pleaded non habihty on the ground that be was a benamidar and that 
the jote belonged to A It was held that the Court was not competent to 

introduce A into the suit, agamst whom no relief had been sought by 
the plaintiff (4) Darpulnidar and SeputnuJar are proper, though not necessary, 
parties (5) lu a suit for pre emption the vendor is not a necessary party (6) 


"Any right to relief.” — It is not necessaiy that the relief to which the 
light 18 alleged to exist should be the same (7) "Whether there is a right to 
relief m any case depends on the principles of the substantive law apphcable, 
and roferenee is made to a few typical cases m the teat book cited (8) In tbo 
under mentioned case, (9) the absent decree holders were held not to bo jncrelj 
parties agamst whom the auction purchaser defendants were entitled to chini 
some indemnity, but persons against whom a right to relief existed in the plaintiff 
if the suit was well founded 


“ In respect of or arising out of the same act or transaction 
See notes, anlv in particroVaT note ondot samolatle undilrienexlptiitigiiphh'it 
one, post 

“Jointly, severally, or in the alternative ’ — The right to lehefm^y 
cviat jointly, seieially, or m the alteraati\c {lOj These latter words refer 


(1) 1 Story. E<1 P C 76 (e) 

(2) Aladlio llao t riiakuc Fcrgljad,4 Agia 
1J7 (1868) 

(3) Somasunclarani i Fischer, 19 M GO 
(la95) 

(4) iloharatico Surno Aloyco t Bykunt 
Chuntler, 25 W R 17 (1870) [defendant 
dead when plamt filed Court cannot hear or 
receive written statement from person not a 

(5) Upenclra t Sheikh Sobhaii 15 C 1 J 
0 (I9U) 

(0) Ilarbuns 1 TotaSahu \ 14(1909) 

(") t ‘'n aramaaundara 19 M 

-11, -lo, .'1I> (Isjl) Iidea le p .>-1 


(8) Hukni Chand CPC 415-418. whcic 
also will be found discussed the question 
to iiow far public officers and Government 
may be made defendants 

(9) Durga Charm Sari ar t Jotind^^ 
Mohan Tagore 27 C 493, 496, 499 (1899) 

(10) For illustrations see notes to innua 

Practice, 1914 Ord X\f r 4 and Hukm 
Chnnd, C P C 418, 419 In the recent case 
of Mnthappa elicit^ t Aluthu Palani ^ 
80 (1903) tho plamtid aas hcl I not entitle 1 
to Buo jointly or in tho alternative But t 
LOSO has not liccn followed in Vijaihuroi « 
biiilbu AIccra, 31 -52 (19oa) 
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prmianlj to ciscs like tho'c of prmcipil debtor and surety m wbich both ire 
liable, but the creditor at his option enforce hi» right against either, 
though not against both Thej are not restricted, lioucaer to tho c eases, 
and find application aKo avhcrc the phmtiff has no option and the liahiht} 
depends on the facts ns the} ina) bo found (1) Thus, lu suits on contracts 
entered into b} an agent and repudiated by the principal, both tho principal 
and the agent ma) be joined as defendants uith a cl iini for relief against them 
111 the altcrnatiac (2) Wlicrc the claim uas to haac a moUirran patta enforced 
as agauist the co "hater grantmg it and the other co sharers \'ho repudiated 
It, and m the altcrnatiae to ha\c the ao/ami paid for the patta returned, it 
aaas held that the suit was m substance to enforce a contract to place the plam 
tifi m po« cs'ion of the land under the patta and to declare his rights to 
It as against all the defendants, and to ask for conipcn. atiou as against the 
defendant granting it and that such alternative clauns might bo allowed 
against one or more of the defendants ( J) In a suit by a purchaser of land for 
arrears of rent agauist the tenant and the vendor, to whom the tenant 
alleged having paid the same, the tnodefendants were held to be properly joined, 
and a decree against the vendor teas sustained on appeal ('!) Tho plaintiil 
in a suit to recover money from certam persons alleged to have borrowed money 
from his agent, is entitled, when the alleged debtors deny the loan to make 
his agent a co defendant and pray for a decree m tho vlteraativo 
against such agent (5) 

Omission of the words ** in respect of tho same matter * ^It was a 
subject of doubt under the Code of 1882 whether the use of the two expressions 
‘cause of aclion" and * same matter” m sects 20 and 28 respectively of that 
Code, was intended to convoy any distinction As already pointed out, r 1 
now omits all reference to cause of action The subject will be found further 
discussed m the notes to 0 II r 3 dealing with the question whether that rule 
is a proviso to this \Vhether the terms be synonymous or tho latter more 
comprehensive than the former it was held that if there were but one cause of 
action the joinder of defendants was justified (6) On the other hand where 
there were separate causes of action against sepaiate sets of defendants it wag 
held that the trial could not proceed (7) The difficulty arose in eases where, 
though there may be strictly different causes of action the joinder was sought 
to be justified on the ground that there was y et * Uie same WMi«cr * as to which 
see 0 II r 3, yosl This raised the question whether assummg that the Utter 
term was more comprehensive than “ cause of action Bcct 28 of the last Code 
(corresponding with rule 3 of this order) was not controlled by the section 
correspondmg with 0 II r 3 yosl , (8) and that was the basis of tho decision m 


(1) HuLm Cliand, op c\< 

(2) BuddreoPossv Hoare SC.1~0(18S2) 

(3) flajclhurv Kalikriatna 8C 9G3(18S2) 

(4) ^ladan Mohua Lai v UoUo^aj, 12 C 
355 (18SQ} 

(5) ilcyapia Clivtti i Perranum Chetb, 
_J M. 50 (ICOo) 


(G) Loke ^ath v Keshab Ham, 13 C 147, 
152(1886] Ishan Chandra i> Bameshvrar, 21 
C 831 (1897) 

(7) Ram Prosad v bachi Passi, C C W N 
S&> (1902) 

(8) Hukm Chaad C P C 122 
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a cafac (1) lu wlucli tlio Punjab Chief Court Iicitl that a suit by a jieison to Eet 
aside the attacbiucnts, made on different dates at the instance of different 
defendants, of ^a^lous sums to ivfucli the plaintiff uas entitled, i\as bad for nus 
joinder of causes of action , as also that an order merely for the distnbu 
tion of assets among scverol persons under sect 295 of the former Code did not 
gn 0 a cause of action to a person considering himself entitled to the assets, and 
that a suit against those persons was not tenable, though it may be that where 
several decree holders combine in getting an order of distribution passed to 
the prejudice of another decree holder who is solely entitled to the money m 
the hands of the Court, the latter is entitled to have the question decided in 
a single jomt suit against the foimcr, as well as to recover the momes severally 
realized by them under the order, as was the case in JTo 90, P R , 1892, and 
in Gowui Prosad v Ram Ratan (2) In Gangabai t Bal,(3) 148 persons 
weic jomed as defendants, and there was held to be no misjoinder, as the 
order which the plamtiff sought to have leveiscd or modified was common to 
all the defendants, and the plamtill’s claim to relief, m so far as that order 
was concerned, existed agamst all the defendants jointly In the under 
mentioned suit (i) the matter was held not to be the same, the matter m the 
one case bemg an alleged breach of contract by on agent of the firm, and m 
tho othei being the right of one partner in the firm as against the other partner 
to have accounts taken and the jiartnership v\ound up 'WTierc a number 
of persons jom fraudulcutlj m combination do some act winch leads 
to plaintifi s ouster from the full enjoyment of his proprietary right, they may 
all be joined in one suit (5) So, also m a suit for damages for assault against 
several poisons, they may all be jomed together, if it was simultaneously 
“made by parties proceedmg together and acting in conjunction ai to tmic» 
place, and assault,” as the assault is in such a case only a single act (6; 
"Where a smt was agamst two defendants umtmg two causes of action, one 
of which was stated to have arisen out of a jomt accoimt of tho defendants, 
and tho other out of a transaction m which defendant No 1 alone was con- 
cerned, It was lield that the right to rehef agamst the defendants quoad the 
second branch of tho claim could not bo said to exist, whether jointly 
severally, or in the alternative, m respect of the same matter, so as to justily 
the joinder m the one siut under the former section (7) A smt (8) against 
one defendant was for specific performance of a contract to sell land and as 
a<^amst another for a declaration that he was not entitled to any charge upon 
t£i,t laml, and Sargent, CJ, held that the relief claimed against the 
defendants could not be said to be m respect of the same matter , the ngn 
to relief agamst one defendant bemg m respect of the non fulfilment of the 
contract , and that agamst the other defendant m respect of a threatened 
disturbance of his possession "Where, on the other hand, both sets o 


(1) Jhamao Lai t faint Lai (1837), P R 
Xo 43 , Hukm Chanel, C P C 422 

(2) 13 C loa (18S0) 

(J) (lS9b}, li P J 1!}». 

(1) Vluthappa Chetty t Muthu Palani, 27 
M &0(lJOJ) 

(o) Gujadbur Pcrsliad t faahcb Bo^, U 


W R 203 (1872) 

(6) Ramcsstir Bhuttacharjeo * 
2<.aram, 14W B 410, Varajial e lUmdat 
jRoin.L. P 878(1301) 

(7) faaiaa VlaJ t Bag Uusam ^ 

2^0 ISO 

(8) Lukiira2><-> i hazuUa, 5B 177 



liRST SnJSD 
0 i,r 4 


PVKTIES TO SUITS. 


529 


crcilitors atticlicil goods which tho phmtift cl'iiincil as his md the plamtifl 
Ind to c»tilili‘'h Ins o^mc^^^np as against both, it was held that the right to 
relief against all the attaching creditors was m respect of the same matter (1) 
The former <^cction was held not t<i permit a tenant to bring a suit to liave it 
dctcrimnal wliicli of two defendants, both of whom claimed rent from him, 
is his hnillord , (2) the High Court ob<cr\ing m the case cited, that “ the plain* 
tills had no cause of action against the second defendant bejond that ho 
demanded rent from them and obtained a decree for that rent,” and “their only 
can've of action against the first defendant was that he had, on some other 
occasion, demanded and rccciacd rent from them,” and "that cannot bo con 
Pidcrcd the * same tiiaUcr within the meaning of the section” In a recent 
case decided under the last Code it was broadl) held that the general principle 
goacmuig the joinder of defendants was, that there must bo a cause of action 
in which all the defendants are more or less interested, although the relief against 
them maj \ ar^ , but that separate causes of action against separate defendants 
quite uDconncctcHl not iiuoKing an> coiumon question of hwr or fact could not 
safely be joined m one action (3) In a recent case under the present Code it 
lias been held that the first condition to be fulfilled before jommg several persons 
as co-dcfeudants is that the right to relief must arise against them all from 
the same act or transaction (or the same series of acts or transactions) 
and the second condition is that some conuuou question of hw or fact would 
arpe agmist tlicm if separate suits were brought (4) 

The Leg,i8laturc recognizing that the words luider discussion Jia\o given 
rise to great diOlcult) have followed the wording of the English rule and omitted 
them I tdc ante and notes to 0 II r 3 


4. Judgment ma} be given without any amendment — 

^ (a) for such one or more of the plaintiffs 

Court may give juag ' _ , - 

merit for or against may be fouiid to be entitled 

one or more of joint to relief, for sucli rchef as he oi 

they may be entitled to , 

(5) agnnst such one or more of the defendants as nu} 
be found to be liable, according to then respective 
liabilities 


“Judgment may be given,” etc — Afiajomdtr of plaintiffs is onl> i 
plea in abatement and rather to the form than the substance of the action 
It ought not tlierefore, if possible, to defeat the action altogether unless the 
defendant has been prejudiced The provision here referred to is obviousl} 
based on the prmciple that the imsjomdei of a party as plaintiff to whom the 
relief claimed could not be awarded whilst there are others to whom it might 


(1) ItagbuDdthv Sarosii, 23 13 2C0(i898) lHookerjce, 4 C. W N aOO (1900) 

(i) Koylaah Cliandra Dutt r G<4iik (3) Sfowji Alonji t Ku\erji Nanaji, 31 13 
Chun.lcr Poddar 2 C W N 61 (1837) Aa 516(1907} 

to tho join lor of the j urchaser of a tennre, (4) Umabai v 13han Balwatit, 34 13 35S, 
ace Sm Jogemaya Dassi t Giremlra Nath 366(1908) 

2 m 
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a case (1) in winch the Punjab Chief Couit held that a auit by a person to Bet 
aside the attachments, made on different dates at the instance of difEeient 
defendants, of various sums to which the plaintiff was entitled, vas bad for nas 
joinder of causes of action, as also that an order merely for the distnbu 
tion of assets among set eral persons under sect 295 of the former Code did not 
give a cause of action to a person considering himself entitled to the assets, and 
that a suit against those persons i\as not tenable, though it may be that nherc 
several decree holders combine in gettmg an order of distribution passed to 
the prejudice of another decree holder ivho is solely entitled to the money m 
the hands of the Court, the latter is entitled to have the question decided m 
a smgle jomt suit against the foimer, as irell as to rcco\er the monies seveiahy 
icalizcd by them under the order, as uas the case m No 90, P R , 1892, and 
in Goun Prosad u Bam Batan(2) In Gangibai v Bal,{3) 148 persons 
weie joined as defendants, and there ivas held to be no misjomder, as the 
order uhich the plamtiff sought to have revciscd or modified uas common to 
all the defendants, and the plamtiff s claim to relief, in so far as that order 
i\aa concerned, existed agamst all the defendants jomtly In the under 
mentioned suit (4) the matter uas held not to be the same, the matter m the 
one case being an alleged breach of contract by an agent of the firm, and m 
the othci being the right of one partner m the firm as ngainst the other partner 
to have accounts taken and the partnership ivound up Where a number 
of poisons jom fiaudulently m combination do some act iihich leads 
to plamtiff s ouster from the full enjoyment of his proprietary right, they may 
all be joined in one suit (5) So, also ui a smt for damages for assault against 
several poisons, they may all be jomed together if it was simultaneously 
“ made by parties proceedmg together and acting in conjunction o'* to tunc 
place, and assault,” as> the assault is in such a case only a smgle act (6/ 
^Vhere a smt was igainst two defendants uniting two causes of action, ono 
of which was stated to have arisen out of a jomt accoimt of the defendants 
and the other out of a transaction in which defendant No 1 alone was con 
cerned, it was held that the right to relief against the defendants quoad the 
second branch of the claim could not be said to exist, whether jointly, 
sc\eraUy, or m the alternative, m respect of the same matter, so as to justi y 
the joinder in the one smt under the former section (7) A suit (8) agains 
one defendant was for specific performance of a contract to sell land and 
agamst another for a declaration that he was not entitled to any charge upon 
that land , and Sargent, 0 J , held that the relief claimed against the tj'O 
defendants could not be said to be in respect of the same matter , the xig 
to relief agamst one defendant bemg m respect of the non fulfilment o ® 
contract , and that agamst the other defendant m respect of a threaten^^ 
disturbance of his possession "Where, on the other hand, both sets 


(1) Jliaman Lai t Sant Lai (1897), P B 
^o 43, IlukmChand C P C 122 

(2) J3 C loj (18SG) 

(3) (ISOS), P P J lOS 

(4) Mulbappa Cbclty t Muthu FalaJU, 27 
M SO (1003) 

(o) Gujadllur IVrsLad e Sabcb 12 


W B 203 (1872) 

(b) Ramessur Bbultacbarjco » 
\aram, 14 W 11 110, Varajial ‘ Pamua ' 
J Bom. L. K 878 (1001) . 

(7) baina Mai t Bag llusain 

(8) Lukuniicy t Fazidla, 5 B 177(1^ ) 
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crcnlitors atticlieil gocnU ^\hlcIl the plauttff chimed as liis and the plaintifl 
Ind to c^tabh^h his ovmcr>hip as against Imtli, it ivis held that the right to 
relief against all the attaching creditors was m respect of the same matter (1) 
llic former section mss held not permit a tenant to bring a suit to have it 
determined avliicli of two defendants, both of mIioiii clauucd rent from him, 
IS Ills hiullord , (2) the High Court obscraing m the ease cited, that “ the plain* 
tiffs had no cause of action against the second dcfcmlant bc}ond that iio 
demanded rent from them and obtained a decree for that rent ’ and “their only 
cau c of action agamst the first defendant was tint he had, on some other 
occasion, demanded and rcccued rent from them," and “that cannot bo con 
sidcred the * savie maUcr within the meaning of the section’ In a recent 
ease decided under the last Code it was hroadl} held that the gcncril principle 
goacrnuig the joinder of defendants \ras, that there must bo a cause of action 
m whicli all the defeudants arc more or less interested, although the relief against 
them maj a ary, but tint separate causes of action against separate defendants 
quite unconncctcHl not iiuohnig anj common question of law or fact could not 
■vifel} be joined m one action (3) In a recent ease under tbc present Code it 
has been held that the first condition to be fulfilled before joining several persons 
as co-defeudants is that the right to relief must arise against them all from 
the same act or transaction (or the same senes of acts or transactions) 
and the second condition is that some common question of law or fact would 
arise against them if s^-parato suits were brought (4) 

The Legislature recognizing that the words under discussion haao given 
rise to great difficult) have followed tbc wording of the English rule and omitted 
them I tdc ante and notes to 0 II r 3 


4. Tiidgment may be given without any ameudment — 

„ ^ (a) for such one or more of the plaintiffs 

ment for or against ns may be fouiid to be entitled 

one or more of joint rehef, for sucli lehef as he oi 

they may be entitled to , 

(b) aguust such one or more of the defendants as iinj 
be found to be liable, according to then respictive 
liabilities 


“Judgment may be given,” etc — Misjoiudtr of plaintiffs is onl) i 
plea ill abatement and rather to the form than the substance of the action 
It ought not tliertfoxe, if possible to defeat the action altogether unless the 
defendant has been prejudiced The provision here referred to is obviouslj 
based on the prmciple that the misjoinder of a party as plaintiff to whom the 
relief claimed could not be awarded whilst there are others to whom it might 


(1) llaghunathv Sarosii 23 B 206(1898) llookerjee, 4 a W \ o90 (1900) 

(2) Koylaah Cliandra Dutt v G<Juk (3) ilowgi Wonji t Ku\er]i Isanaji, 31 B 
Chun ler Poddar 2 C W N 61 (1897) Aa 516(1907) 

lo tho join lor of the j urchaaer of a tenure (4) Umabai v Bl an Bolwant, 34 Jl Z53, 
see Sm Jogeiiisya Dassi t Girendra Nath 366(1908) 
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bo awarded, u a mere defect of form wlucli is not fatal to the action (1) W litre 
a person and the widowed daughter in law of his deceased father sued 
for pre emption as joint co sharers, and the widow was found to be entitled 
only to maintenance and therefore not to Jie a co sharer, it was held that a 
decree could not bo given to the other plaintiff without an amendment of tie 
plaint, and as it uas too late to amend the plaint, the suit uas altogether 
dismissed (2) 

“"Respective liabilities” — TJie liabilities of all tlic defendants need 
not be the same, and there will be no misjoinder if some of the defendants are 
found not to bo liable Thus, if in a suit against six persons for possession of 
a certain share of land and m the altcrnatue for its rent, the fact that only 
one of the defendants is found to be in possession and that a portion of the 
claim for rent is not sustamable against another defendant, is not a ground for 
dismissing the suit altogether for misjomder of defendants (3) An insohent 
and his trustees ha\c been sued together, though their liabilities were not tie 
same (4) It was held tliere ivaa no misjoinder m a suit agamst tiio agents one 
of whom was liable to account for twenty jears and the other jointly hshl® 
with the former for the last two jears of this period (5) The suit, however, 
lias been held to be bad wheie the plamtiff has united different causes of action 
in one suit agamst different defendants who were not jointlj liable m re«pect 
of each and all of such causes of action (0) ^\Tiero the defendants combined 
to keep the plamtiff out of his property it was held tliey were properly jomed (7) 
In the under mentioned case the right to relief, so far as regards the 
first and second sets of defendants, was a right to relief agamst them 
severally but the cause of action arose out of the single subject matter, which 
formed the subject of the plamtiff s original mortgage (8) there is 

no misjoinder of causes, a plaintiff is permitted to bring a single suit 
agamst a number of persons, even though some of them may not be in 
terested in the entire subject matter of the suit (9) Tiie general prmciple 

(7) Oraur Ali v Wojiayet Ali 4 C I 


same conspiracy In Hira Lai Aroiumdar 
V Pfosanno Cliundcr 12 C L P (ISS3) 
tto defendants were held to ha^o tut ono 
defence In Sudlicndhu v Purga P^®' ^ 
C 435 439 (1887) and Ram Rarain Pu'^ 
t Annoda Prosad 14 C 681 (1887) it "aJ 
held that tho defendants had not coinhmc 
and so there was no community of 
In Ram I^ora u Putt v Annoda Irosad 11 
C81 (1837) It was held there was misjonilcr 
of causes of action. 

(8) Bungsco Singh t Soodfst LaU 7 C 
7J9 715(1889) 

(0) Muhainraad Bal sh t Rainlat (1896), 
P B Ro 5 

Rusr ( fur iOa ad 11 \ 33(18SJ) 


(1) Ramanuja v PoTanayaka, 8 DL 301 
365 (1885) , as to misjoinder of plaintiffs and 
causes of action see Varajial t Bamdat JO 
B 259 (1901) 

(2) Karan Singh v Aluhamniad Ismad 7 
A SCO (1885) 

(3) Janokinath i Ramrunjun 4 C 949 
953 (1879) 

(4) Ajudhia Nath v Anant Das, 3 A '’09 
(1881) 

(u) Dogambor 3Iozumdar v Kallynatli 
Roy. 7 C 054. 657, 058 (1881) 

(0) Narsmgh Pas v Hangul Duboy, 6 A 
1‘9(1SS3), foil mBhagwativ Bmdcshn, 6 
A 100, 103 (1883) m which it was pointed 
out that joint interest m tho mam questions 
raised by tho htigation was a condition prccc 
dent to tho join kr of several causes of action 
against SOM ral defendants , expll in Iiidar 
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that the difference of the extent of the defendant’s liabilities docs not 
prc\ent a joinder of them m a suit is specially applicable in cases in which 
sc\cral properties comprised in an estate are alienated to different persons, 
and all such alienees arc allowed to be joined in one suit (1) An un* 
successful defendant may be ordered to pay the costs of the successful 
one (2) 

Costs — The second paragraph of sect 26 of the last Code dealt ivith the 
question of costa The words ‘^entitled to Ins costa," etc, m that section, 
referred to the joining of persons as plaintiffs, as mentioned in the first 
ECntcnco of the section The words in the corresponding English rule 
were held to refer to “ the persons who bring the action, who act by one solicitor, 
and who speak of themselves as the plaintiffs, though they allege that 
each of them has a separate right ” (3) If one or some of the plamtiffs 
are successful, and the other or others unsuccessful, the successful were held 
liable to pay to the defendant the costs of the unsuccessful plaintiff, (4) 
and to recover from the defendant the whole of his general costs of the 
action , (5) Esher, M II , observing m the case cited, that the last sentence 
of the section as to costs applies “as between a plaintiff who lias succeeded 
m the action and a defendant who has failed “ And it is a settled rule of English 
practice that the costs occasioned to the defendant by the joining of the uu 
successful plaintiff may be deducted from those pajabic by the defendant to 
the successful plaintiff (G) The Select Comnuttcc in their report stated that 
they understood that in practice the proi'isiocs of sect 20 of the last Code relating 
to costs was not operatue in the Mofussil, and that part of the section Ins tliLicforc 
not been reproduced 

5 . It shall not he necessary that eicrtj defendant shall he 

Defendant need net be OS to all the relief claimed in any 

interested in all the SUlt aoainsl Ilim 
lelief claimed 

“As to all the relief” — Tins rule, which is new, is tahen from the 
fir&t portion of 0 XVI r Q of the English rules The words * or ns to 

(1) llukiii CJiaiiU, (pc -IJT Sco tlio busbaiid a land, uiadu by tliu uj lou j ni 
Sami Chctti v \iumam, 7 II C, 11 2CO tlio several aliLncca. Though hi GatukLi 
(1S73). Vasudi.\at Ivulcadj.ib ,290(li>73), Lai t Ivliairuti ''ingli tU \ (IS9IJ. 
Aluliomcd c Ivriahuan, 11 IL 106 (ISsC), KaebarChojr Uai Itathurr, 7 U .sJ(lSs3) 
AIkIuI t tjagn, IJ M. 23i Cbufaar m wliich thtrv uaa Lrli to U 

Mall t lULktwadi (ISOQ), P R No 149, each alienation (rtaUHl oa a aejarate 

bboroop Chundcr I Mothoor Mubun, 4 M H cau^ of actiuo. The Utter ean baa 
109(lS(u), Kri&bna Ooiial ( lluny Nalb di&ctoguubrd la Ltnabai c tubal 33 It -Jl 
Dutt. 3o W R. 00 (ISTo), llarauund t (1 >03) 

lYodunno Cbundcr J C To3 (lss3) bo la (J) Cbdl r btcumi,, 11 CU. 1) hi. 

Uban Cban Ira t Uamikvar, _t C. h3l (ISJ7) (3) I> Ilurtnu.ee« t 10 R. I> 13 

{ap|.ro\r.l iii Uinabat t \ ilbal, 33 It 2 j3 (I) lb. 

(1 'O'')). >t «a< Kid titat the rcTTAiouar) (a) Gurt r Ruuue^, 17 Q It. D laiS. 

iieira if a ilmlu tau. lu a »uit tWMl k»ide (o) Lmlrctdla r JoLi.*u3, 10 Cb. 

ibo M'l.aralc abcDalioiu cf M\cral j>anil> t>f ^Hl , llubcj Cl.aQJ, G. P C. SsO 
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e^e^y cause of action mclutltU” winch appear in tJie Enclish rule have been 
omitted 

6. Tlie plamtifE may, at his option, join as parties to the 
Joinder ol parties liable same suit ali or any of the persons severally, 
on same conttaci. Or jointly and severally, liable on any one 

contract, including paities to bills of exchange, biindis and 
promissory notes. 

Joinder of parties m. same contract. — This rule, which corresponds 
with sect 29 of the last Code, is the same as r 6 of 0 16 of the English rules 
except that the word ‘^hiindis ” has been added It is a modification of tie 
general principle which required that wherever more than one person 
Was liable to contribution to the plamtifi’s demands, they should all 
be made parties to the suit (1) The word “contract” is, however, to 
be construed strictly, and a liability to account imder a will is not a 
habvlit) under a contract (2) In Baldeo Prasad v Gnsh Chundar,(3) the 
endorsee of a cheque sued the endorser for a duplicate or the amount of the 
cheque said to have been lost and the High Court ordered the plamt to be 
returned so tint tie drawer might be joined as a defendant , but this was on 
the ground that a duplicate cheque could not be given by the endorser without 
the CO operation of the drawer The rule is merely an enabling one, and 
does not prevent the joinder in any case in which it would otherwise be proper 
Thus It has been held that the drawer and the acceptor of a bill of e\changfi 
may bo joined as co defendants in a suit brought by the holder (1) ^Vhea tun 
out of three defendants liable for a joint debt had promised to pa} separafeb 
It w vs lield that the suit could proceed against them onlv^ (5) 


7. Where the fJainhff is tn doiibt as to the 'poson fion^ ulion^ 
When plaintiff tn entitled to obtain ledress, he may ]om tiio 

doubt from whom le 01 more defendants in order that the quesliou 
dress is to be sought which of the defendants is liable, and to 

what extent, may be detei mined as betiieen all paities 


“Is in doubt” — This rule which is new, is taken from 0 16, r 7 of 
the English rules with some slight verbal modifications It lias been held under 
tint rule tint while alternative relief of different lands may bo given 
alternative defendant'?, ( 6 ) it docs not enable a plaintiff to bring scparitc cau'c? 


(1) (1905), Ann Proc 157 

(2) femitb I Ulea, 2 Cb 349 (189i) ta 
to the effect of tins section, and a 13 o( the 
l^ntrnct \ct, sco Muhammad VsLan t 
Hadho Bom 22 A 007. OIO (lOCK)) 

( Ij 2 A. 751 (1V>0) 


(4) Pcstonjeo » Vlirza Vfahoincd, 3 C 5lJ 
(1878) 

(5) UhugaLuth Ihokur i vrailhuh Bmto 
Sett, 23 C 553 (1S9<5) 

(b) Honduras rtc, Co v Ix'fcvTt, - I * 
J) 007, Massoi t lIoin<'s, 21 Q B H 
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of action agauibt different persons m one action (1) llic costs of a successful 
defendant sued in the altcrnatiac maj be ordered to be pud by tlio unsuccessful 
CO defendant (2) 

8. (1) ^V^lerG there are uumcrous ‘persons having the same 

One person may sue or Interest ill one suit, one or moie of such persons 
defend on beiiaif of all la may, mth the permission of the Court, sue 
same Interest. sued, or may defend, in such smfc, on 

behalf of or foi the benefit of all persons so interested But the 
Court shall m such case give, at the plaintiff’s eicpense, notice 
of the institution of the smfc to all such persons either by personal 
service or, where from the number of persons or any othei cause 
such service is not reasonably practicable, by pubhc advertisement, 
as the Court m each case may direct 

(^) Any person on whose behalf or for whose benefit a suit 
is instituted or defended under sub rule {!) may apply to tin. 
Court to bo made a party to such smt. 

Scope of Indian and Engbsh rule —It m a general rule that ill 
penous intcicdtcd ought to be made parties to a suit howsocici mimcrous they 
may bo, so that tho Court may be enabled to do complete justice bj docidmg 
upon and settling the rights of all persons mterested and that the orders of 
tho Court may bo safely executed by those who are compelled to obey them, 
and future litigations may be prevented, also that a person who ought to bt, 
but IS not, a party to a proceeding is not ordinarily bound by any decree or 
order passed tberem This rule }ields to the exigencies of particular casts, 
ind there arc mcU established qualifications to it, such as the poMtr of the Court 
under this rule to make a representatne order (3) 

Tins rule, «hich corresponds with sect 30 and a portion of I'Ctt 32 of tlit 
last Code, (4) is the same as the Englioh r 9 of 0 16, except that m the present 
rule the word “ suit is substituted for ‘cause of matter and it is here necessary 
to obtam permission of the Court for suing also, while under the English rule 
tho permission is required only for defending a smt on behalf of others The 
second sentence also has been added (5) The effect of the statutory rule is 
merely to give Lcgislatiac sanction to the practice which long prevailed in the 
Eqmty Courts of England The great nsk from abatement, and tbo lucon 
vcnicaco and the expense involved m a great number of persojjs being parties, 
led those Courts to recognize the representative sj stem as it was not inconsistent 
with general prmciplcs that cextam judicial proccedmgs taken bv or against, 

(1) Thompsoa t LonJon City Co 1 p l,07(l&S3) wbicb states oao of the grounds 
Q 11 SSt (ISOd), IVanLcnburg t Great on which the section is based. 

Horseless Car Co , 1 Q B 512(1900) (4) HuLm Chand, C P C 431 

(2) Sanderson < BI3 th etc. 2KB 533 (o) Sco os to these amendments of tho 

C. X. (1903) 1-n^liRh rule, observations of Noms, J, in 

(3) Chudosoma bursangji < Partapaonj Oriental Banh Corporation i Gobind La]] 
Khengarji -S B. 209 (1903) , t v,5B L.It boal.JC O0i>, 007 (IsW) 

JJ7 l>c« also lUra Lai r Blioirun 3 L at 
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d select uuinbei as re 2 )icsonting a largo class might, if fairly and honestly con 
ducted, bmd or benefit tlie wliolo class (1) 

In the first place, the rule docs not constitute but presuppo'es the existence 
oi a iiglit to sue, avithout winch it can find no application (2) The rule deals 
with procedure oiil}', and does not affect substantue rights (3) In the under 
mentioned case,(l) Shephard, J , referring to the case of Jan All v Earn h^ath,(5) 
observed that “it seems to ii'x\o been considered that the granting of leaie 
under the section uould have made up for the insufficiency of interest dis 
closed in the plaint,” but added that “ with great deference, that view appears 
to bo mcorrect ” 

Nextly, assuming that a right of suit exists under the substantive law, tbe 
lule IS merely an enabbug one, allowing a suit to be instituted under certain 
circumstances by some of the persons interested on behalf of all (6) Beverley, J , 
observed, in the case first cited, that “ there are no words in the section to the 
effect that where persons have the same interest in a suit they are debarred 
from suing either jointly or severaUy unless they obtain the permission of the 
Court to sue on behalf of all the persons similarly interested/’ the 
section does not forbid them from suing m their own right , it merely says that 
if they desire to sue on behalf of others, they must obtain the permission of 
the Court ” Ameer Ah, J , after observing that “that section is an enabling 
section, and must bo road lu conjunction with Explanation V to sect 13 
(corresponding with sect U), said “The effect of sect SO, therefore 
to my mind is that unless such permission is obtained by the person suing or 
defending the suit, his action has no binding effect upon the persons whom ho 
chooses to represent Where there is a joint right it may be necessary for s 
persons jointly interested to be joined as parties, and if they are not joine 
the smt may be bad for misjoinder In order to prevent the record from being 
unnecessarily encumbered by many names, sect 30 allows one or more persons 
having a joint interest to suo or defend with the authorization or pernussion o 
the Court on behalf of all The section, in fact, embodies a rule of convenience 
based on reason and good policy but in my opimon it was not intenaea 
take away, nor does it take away any light It seems to mo that scot 30 do 
not give any warrant for the contention that because a pe'^son has a right m 
common with others he may not mamtain an action for the establishment or 

defead 


enforcement of Ins own right There is no obbgation on him to sue or 


on behalf of others , and if he docs not seek any relief on behalf of those who 
liave an interest in common with Inin or to bind them by his acliou, there 
nothing m the section or in any other law to debar him from maintaining t 
action Even if ho were to brmg a smt on behalf of himself and the others > 
may chooso to go on with the action on his own behalf, and would be cntit e 


(I) Jenkins t Robertson, 1 II L So H7 

(J) Vnundrav Bhikaji t Shankar Paji, 7 
II 323(1&S3) 

(J) Srimra-a Ciiariar t Ragliara Cbaruir, 
.J M at p J1 (1897) 

(1) Ib 7 M I J 11 281 JJ if ntp JJ 
(lbJ7) 


(6) 8 C 32, at p 41 

(0) Baiju Lai t Bulak Lai, 24 C 3So, ^ 
(1S97) Tho Rule la pernussoo and net 
prohibitive Snunasa Chnnar « Raghava 
Cbanar, 23 if 28, J1 (ISO?), ' 

Ivuhan 22 A 281 (IJIO) 
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tu do &o, i{ Ilf* iiiikcn the Qcccsc^rj aiurndiiiciilii ilic Kngli'h cu (.5 011 liic 
point- arc cullictcd in Datiicll s ClianccT) l*iactic<‘,(l) and (end to fliow that 
the pUintUi, i( he hat a ri^ht >n hnn«cU to bring an action, or the d(.fi.ndant, 
d he Las a nglit in huiiscU to defend an action, it entitled to sue or tu defend 
in " 10 ) H 1 ) ho cho(j.'-« 1 without niahing any jK-rAoa a patty to tho action or to 
tho defence, ^<> long as the effect rciu'iint confined to hiinsclf " (2) As to 
execution, see the case cited below , (3) ami at to public clianty suits, (t) notes 
to wets '.*2 anvl03. oi.tf 

“ NumcroUB.” — Tlicrc it no absolute rule as to Mint number it ill Lc con* 
siddcd sutBcicnt, tliuu^h in tho ease mentioned (j) tncnl^ persons mcio not 
considered sufBcicntl} numerous A quc4tion as to the applicabilit), hoiicicr, 
of the rule has arisen uhere tho parties arc iiunicruus Tins rule, as already 
obscried, deals with procedure unl> and docs nut confer substantiio rights of 
suit Under the ordinary rule of (ho substantiio law no action is mamtaiii* 
able by a private individual for an mfringcmcnt of the rights of tho general 
public, unless bo has Euficred special damage (G) As thi^ rule presupposes a 
right to sue it gives none where there is othcrviiso none llns rule docs not 
therefore allow one or mote persons to sue on behalf of the general pubhc (7) 
In the COSO therefore of an mfringcmcnt of a right of the public at 1 irge no suit 
will bo under this section, or at all, unless on proof of special dam tge, in which 
ease either one person sues in respect of Ins individual n^ht, and the rule docs 
not appl^i or if ho should sue ou behalf of others similar!) spcctall) injured, 
ho sues ou their behalf and not on behalf of tho general public (ti) In tho 
ease citcd(OI It was held that a suit could not be brought on behalf ol a portton(lO) 
of tho general pubhc, sucli as tho Hindu communit), as tho entire Hindu 
commumty vras incapable of asccrtaiumcut, and that the words "numerous 
parties” (in the former section) meant partu-s capable of being ascer* 
tamed, as "seems clear from a reference to the provisions for service of 
notice upon all such parlies " (ll) No doubt the rule is often applied where 
tho parties though numerous can bo dciiDitcIy ascertained, as in tho case of 

(1) P 215, 5tb cd. (4) Pudno Das Mukim v CItoom Lai 

(2) Tho Bamo Tiow W&3 taken by Shephard, Joburry, 33 C 7S9 (lOOG) 

J, m Snmv&Ba Choriar t Uagha^B Choriar, (5) llunaon t StcwarJson J Ha 530, and 
23 2L 28, 32 (1897), where it was pcuitcd out notes ou ' I'criui&6iou. 

that tbero was an indiTidual right to suo, and (0) Adamson i Arumugam, 0 VI 4G3, 4G0 

that if tho courso presenbod by this Role (188G) , Loacioii Vssociation of bbipownors t 
was not followed in a caso such as that dealt London and India Docks, 3 Cli D (1892), at 
with, tho only conscqucnco was that the pp 257, 270, and next note 
judgment did not bind the persons whoso (7) Monmotho Nath Dost llarish Giandra 
names were not on tho record. Inl^hdssv Das, 33 C 905, b c,10C W N bC7(I90G) 
__Gor Porjaram, 15 B 309, 319 (1890), and (8 Ib 

Tanudin v Pandu, 18 B C99 (1893), tho (9) Sajedur Raja t Baidjanalh Deb, 20 

corresponding section was held to be in C 397 (1892) 

appbcablo, as tho plamtiils sued for them (10) Sco Monmotho Nath Das t IlansU 

Bchcs, and it was not a caso of persons soing Clhandra Das, 33 C 905, s c.IOC W N 
on behalf of a class 8C7 (lOOG) 

(3) Sadagopachari t Krishnamachari, 12 (H) Sajedur Raja t Baidjaualh Deb, 

51 350 (1889) supra 
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creditors, (1) legatees, (2) members of a samaIta}/},{3} debenture holders, bond 
holders, club, and the like (4) The rule, however, is not limited to such cases 
Ihc decision of the Madras High Court, (6) winch was cited in the Calcutta 
ca3e,{6) 13 not an authority for the principle Hid down by the latter Tlie 
Hindu community, (7) no more than the Mahomedan conimumt},(8) is not 
tho general public but only a particular portion, though it may be a large one 
of tho population of this countr} , which consists of various races and creeds (9) 
Neatly, the observation of the Madras High Court that the section is “rather 
designed to allow one or more persons to represent a class having special 
interests,” seems to show that the decision m the Calcutta case is mconect 
even according to the Aladras decision which it approved (10) Further, the 
provisions of the rule as to advertisement appear to have been overlooked 
and, lastly, other decisions are not consistent with it One or more persons 
have been allowed to represent classes of the general public havmg special 
interests, though they cannot sue on behalf of the whole general pubhc So 
suits have been allowed by one or more persons on behalf of others of a sect,(ll) 
caste,(12) worshippers at a mosque, (13) parishioners of a church, (14) fellow 
villagers, (ID) or class of villagers (16) All these cases arc suits on behalf of a 
defined class, though that class is composed of a more or less “ indefinite number 
of persons ” (17) Thus in one of the cases cited (18) two Brahmins were per 
mittcd to sue to enforce a trust for tho benefit of Brahmins generally! ot 
whatever kind or sect or place In many if not in all of these cases if tbc 
matter is looked at strictly, it cannot be said that all the parties are capable of 
being ascertained so that a notice might if required, be served on each and all 
of thorn An inquiry made for such a purpose would have no abiding ^ 
While it was being made, and after it had been made its subject matter would 


(1) OriLDtal Bank t Gobiad Lail Seal 9 
C 604(1883), SCI MamckaTcIti f Arbutbnot 
1 JL 208 (1882) 

(2) Gccrccballa Dabcc t C^uodcr Ivant, 
n C 213 (1885) 

(3) Cbcnnuv Krishnan, 25 iL 399(1901) 

(4) Ann Pr 1900, notes to Ord XVI r 9 

(5) Adamson t Arumugan 9 M 463 
(1886) 

(0) Sajedur Raja t Baidyanath Deb, 20 
C 397 (1892) 

(7) ilonmotho Nath Das i Haribh 
Chandra Das, 33 C 905 , s c , 10 C W N 
b07 (1900) 

(8) Jawahra t Akbar Husain, 7 A at p 
182 , Ram Chandra i All Muhammad, 35 A 
197 (1913) 

(9) ‘MonmotholsathDast Harish CJiandra 
Das, IOC W N 867(1900), a c, 33 C 905 

(10) Ganaipali I^cr a Ilmdu and Vlahom 
ifiLilan i,fnJovrmciifs, ctlxsxii. 

(11) Srinivasa Cliariar t Raghav v Cltanar, 

. i M -8 (1S97) , Dhunj ut 8inj,li « Rutbli 


Nalb,2lC 180(1893) Maharaj Bahadur t 
Parcsli Nath, 31 C 839, (1904), Pa, 

barat Rajaratnam, 11 M. 57(1890) , Baldco 
Bharthiw Bir Gor, 22 A 269(1900) 

(12) Ganapati Ay^an t Savxthri Amma » 
21 M 10 (1897) Monmotha Nath Das t 
Harish Chandra Das IOC W N 8G7{I90y 

(13) Jan 3 U 1 V Ram Nath Mundal 8 G 3. 
(1881) 

(14) Pernandea t Rodriguez, 21 B 

, ,, M 

(15) Uaradhono Da&s t RamdojalRai - 
C 181 n (1800) , Kalu Ivabir t Jan Mcali 
29 C 100 (1901) , llianahat i Mumappa S 
U 496 409 (1885) 

(10) Ahmedbhoy Ilabibhoy t 
Alukund 19 B 391 (1891) , Bliundal randa 
t Pandal Pyg 12 B 221 (1887) 

(17) To use tho language ol tl 0 Court m 
Snmvasa Chanar 1 Ragliava Charmr, 22 
28, 30 (18J7) 

(18) G-ina]>.iti \»an » ’'mlhii \iu"> b 
21 M {0(]8»7) 
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coustantlj be liable to change, owing to deaths and births, new arrivals and 
departures of the members of tho class on whose behalf the suit was sought to 
bo instituted The limitation of this rule, therefore, to eases where tho parties 
can be ascertained has been dissented from in a case in which it ^as held that 
the Satchari caste of Chatra was a defined class of the general public and that 
tho suit had been properly instituted under the former section, whether all 
tho members of such caste were or were not capable of being so accurately 
ascertained as that notices could, if required, be served on each and all of 
them (1) 

To sum up, no suit can be brought on behalf of the general pubbe A 
suit may lie on behalf of a class of the general public having special interests, 
though that class may consist of a more or less mdefimte number of persons , 
as also on behalf of numerous parties who can, in the strict sense, be 
accurately ascertained, as m the ease of a suit by a legatee on behalf of all other 
legatees 

" Persons ” — “ Patties ” was the word used originally in tho corresponding 
rule of tho Enghsh law, but it has smee been altered to “ymons” In 
Oriental Bank Corporation v Gobind Lall Seal, (2) it^vas contended, without 
success, that tho word “ parties ” did not mean persons in the position of 
creditors, but **onIy parties necessary to the suit snthout whoso presence on 
the record tho suit would be defective , ” and Norris J , observed that tho 
word “parties'* meant persons, and *‘tbat the provisions would be unm* 
tclhgiblo unless the word received that meamng In accordance ivith ibis 
decision the word “persons’^ has been substituted for the word ” parties 
in tho former Code as being the more appropriate eitprcssion As a result of 
the representative system enacted m this rule, tho parties represented by another, 
though interested, will not be parties to the suit, (3) but they can apply to bo 
made parties , and if any person thinks that be is not properly represented by 
the plamtiS, as holding different views from his, he should apply to ho made 
a party personally (I) It has been held that it is undesirable that individual 
creditors should bo added as parties lo an admimstration smt, unless they can 
show strong reason to tliink that the person who has filed the suit on their behalf 
IS not conducting it properly (5) Though the effect of an order under this rule 
13 that tho parties, who have obtained permission to sue as representatives, 
have tho conduct of the suit on behalf of all those they purport to represent , 

} ct if any person is dissatisfied with the conduct of tho suit or deems that ho is 
not properly represented, it is open to him to make an apphcation to secure his 
views being properly represented and if necessary to take the conduct of the suit 
out of tho hands of those who by the permission of the Court represent him (0) 


(I) MoDiuvtho Nath Das i llansh 
Lliaudra Das, 10 C. N su7 (lOOO) . c., 
JJ C. 003. 

(-’) 0 C. COJ, 600 (IbiKj) 

(J) Tx'alhlc} t Mctiulrcw >ng 
W ^ Joi 


(4) ttatsoQ t Ca\e, 17 CL D iu.lrascr 
I Cooper, 21 CL. D 718. 

(5| tassonji r {.smailLLai, 34 Ji 
(1909). 

(6) DLuucootcrbLai i tdtocatc Central, 
I Buto. L. II. 713 (1 Sj9) 
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A represented i)ason slipuld not be made a party simjdy for the security of tlie 
defendant’s costs, as the Court may order security for them otherwise (1) 
“Same interest.”— 'Iho Tvord ‘‘interest” in the corresponding Engh't 
lulo was formerly held to denote “ beneficial proprietary mtereat,” (2) But it 
has been more recently held that tlio rule is not confined to such cases, and 
tliat, given a common interest and a common grievance, a representative suit is 
in order if the relief sought is m its nature beneficial to all whom the plaintiS 
proposed to represent (3) In the first of the cases last cited, it was held that 
the plaintiffs had a common right, which was invaded by a common cncnij, 
and that they were entitled to join in attacking the common enemy in respect 
of the common right, although viler se they might have different rights 
The identity of interest m a suit depends directly on the identity of the 
relief sought and only indirectly on the nght on the basis of which the 
rehef is sought Tho rule is therefore independent of the joint, common, or 
several character of tho right sought to be enforced, except so far aa that 
character may determine tho nature of tho relief sought "WTiether a right is 
“ joint,” or ” common ” or ** several,” tho rule is equally applicable or not 
applicable according aa the rcbef sought is, or is not, the same in any of 
those cases (4) Where there is a joint right all interested must sue, or some 
one or more may sue on behalf of tho rest 'Where the right is common 
or several, a complete option is given Separate suits may be prosecuted 
by each of the persons interested, or if numerous parties possess the same interest, 
some one or more may suo on behalf of the rest under the terms of this rule 
The matter has been well summarised by Shephard, J (5) who said, 

” Tho rule of the Court of Chancery, to which tho section owes its origiUf 
appears to have been made applicable in two classes of cases There are tie 
cases in which the number of persons claiming concurrent interest m tie 
subject matter and therefore, according to strict xide, nccessarg (G) parties 
to the suit, 18 so large that they cannot all be conveniently joined with uuy 
chance of bringing the suit to a conclusion And there are the cases in wiicti 
numerous persons have distinct but similar rights which might he prosecuted in 
distinct suits For instance there is tho case of numerous creditors of ti® 


(I) Do Hart i Stevenson, 1 Q B D 313 

(J) Temperton t Russell, 1 Q B 433 
U893) 

(3) Duko of Bedford i Elha, A C 1 (1901), 
at p 8 , SCO lower Court, 1 Cli 494 (1809) , 
and c{ Tall Valo Ry Co v Amalgamated 
Society, etc, A C 420, 443 (1901) 

(4) Hukm Chand, C P C 131, 433 

(3) Sruuvasa Cliariar i Ragha^a Cltamr, 
2 { U 28, 31 (1897) , s c , 7 U L J R 2SC 

(0) Janahra t Akbar Husain, 7 \ at p 
182 (1681) Tko passage at p 580, 17 C 
(1SS9), iloLim Mohuii Das t Bungsi Bud 
dan, "nae not meant to limit tbo rtiio to 
lascsof joint n,,htsstncth so called “Joint 
mUrcsts Mastbcrou-tcdintbonon toctinii.al 
bciiec of eaiuu mlcixbts. ' As to juint riglil^ 


sec Hit^anund Ghoso t ilobendro Knsto -1 
C 181 n (1889), Chum Lall t> RamlCishcn 
15 C 4C5 (18S8) , Lutifunniisa i Aazirufl. 
II C 33 (1884) , and sco Jan Ah i 1^®“* 
Hath, 8 C 32 (1681), nliero tho right was 
treated as a joint one [It has, howc'cr, 
since been held, foUomng Zafarjab * 
Baklitawar, C A 497 (1£S3), Jawabra t 
AkbarHusam 7A 178 (JSS4), tbit tl or'S^ 
of worship of each worshipj>cr is o'* ^ 

pendent right ubcUy irrcsjicetno of tho tifc t 
of tho other worsluppcrs, and that nutlT 
tho joinder of other worshijjicrs nor bn'® 
under this stctiou is ntccssary Mobiu I Im « 
Sajidudihn, -0 C 819, SJO (IMiS) and sco « 
to indnidual rights, Kalidas Jiifoni * Gor 
Parjaram, 15 B J y(l'‘&0)J 
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bdiiic i)crsuii, or that of man} p<iboiH claiming a Tight of common or right of 
fiblung m rc«pcct of Iho wnic ptopcrt} ’’(I) As nlicad} btalcd, tho rule is au 
enabling one, and therefore a person aeliosc indiMdunl soacrnl right has been 
infringed ma} sue alone Hut bo mi} also sue on behalf of himfcclf and 
others, «ho^c indiaidual rights ha\o been infringed, if tlie} haae tho samo 
mtcre->t with him witlnn the meaning of the rule (2) Co sharexa in joint 
propcrl} ha\e, howeacr, not ncccssanl} tho same interest in a suit relating 
to that propert) In Ilira Lai i Bbaitoiifl) tho suit was b} one co sliarcr 
against three other co sharers to prcaeiit them from usurping eTcIusiao 
possession of the joint land, and it was held that the suit would lie, and 
that tho corresponding section lo this rule did not appl> lo it, as though 
tho remaining CO sharers would msucb acasobaaoco parccuor} or joint interest 
antb tho plaintifi m tho subject-matter of tbe suit, they would not ha\o tbc 
same interest m tho suit, and would not bo so ** interested" m bko manner 
as he was , as it might bo " indiiletent to them whether tho defendants usurped 
cxclusn c rights in the s/iaini/a/, or it ma} be incon\emeiit to them at this moment 
to assert thcic own rights" And this decision was cited with approval m 
Dhunput Singh t Fareshnath Singh, (4) iii which it was held that tho other 
persons of the Sttumbanj sect were similarl} interested m suing, though tho 
Digambary Jams were not similarl} interested It was held by a lull Bench 
of tho lligh Court m Vasudevan t Sankaran(5) that sect 30 (corrcbponding 
to this rule) has no application to suits to which a Aarriaian is a party in a 
representative capacity, Shephard, J, pointing out that tho interest of tho 
fvarnatatv " with his eight of management and possession and hi& obligation 
to maintain tho junior members, is surcl} not identical with tho interest of a 
jumor member who has a claim for maintenance only " It has been held that a 
smt IS mamtainahle under this rule where a right to a viUago pathway is the 
subject matter of litigation, even m the absence of special damage (G) ^Vhete a 
party to a smt represents others under this rule, the decree is binding on those 
Lo represents , but when such a party disobc}6 an injunction (which is personal 
in its nature) and is proceeded agamst m execution for that disobedience, an 
order m such proceedings will not bo bmding on those whom ho was allowed to 
represent (7) 

Permission — The Calcutta High Court has held that the requirement 
as to tho permission is imperative, 6o that where it is not obtained the smt 


(1) In Alimedbhoy t Balkruhna, 19 B 
391 (1895), Bbuodul v Pandal Pos, 12 B 
221 (1888), Haradhone Dass t Bamdoyal 
Bai, 21 C. 181 n (1890), Kalu Kbabir t 
Jan Mcah, 29 G 100 (1901) 

(2) In Jawabra t Akbar Husain, 7 A 178 
(1884), at p 183, Mabmood, J , said, that tlie 
rule only applied where no individual nght 
was interfered with hut what was meant 
uas nccet$anlj ap^hed. There was m this 
case a [mate individual ri^ht, and it was 


therefore held that the plaint i^ could sue alone 
and need not have recourse to this rule or 
BS 92, 93, ante. 

(3) CA 002(1883) 

( 4 ) 21 G 169 (1604) 

(6) 7 hL L. J B. 102, cited in Uukm 
Chand, C P C 436 

(6) KaUChorant EamKumar, 17C WN 
73 (1912) 

(7) Snmvasa i Arayar Srumasa, 33 II. 
483 (1910) 
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mission may, as under tbc „!,l ^ i^s held that per 

any time, as it does not involv anccry practice in England, be given at 
that of addin" parties and » n ^ question of jurisdiction, and is analogous to 
parties can be added after n” * c*f ? ^“Wctivc as to parties the requisite 
Ity the Alkhabad H.i ^ ® 1'““ Wen feUowed 

also holdll that ,vW Coilrt,(5) the latter 

suit it was immaterial tlia^™ ” i*"^™ given after the commencement of tie 
riic permission nee 1 i ^ n *FpWation to sue had been previously refused 

PethemTc j audllos“ 7 t ““ “‘'d. 

from the proccedmira nf the r' if permission can he well gathered 

Court ou"ht to hifld ^ "““Wed, the Appellate 

should Zeroise a Old , . "“'* ''“s «ully granted” Thfcenit 

person or persons^ tyrand *“ Puut'ng the permission to some definite 

poisons amnrr or d’ f i ^ permission should bo given only if the number of 
Dght in disnute ^uly and honestly try the legal 

topiLenW W “> party wenld be 


contomnkted^m^i,'' P“* ‘*‘® '“W implies that the plamtifi therein 

h° W other persons similarly interested 

to this obsprv t ^ “ recent case the Court referring 

sued on heha^I? P“'W. observed that as tdie plaintiS 

butthattlier ^11^^ of Pigambary Jams, this section pnino/ocic applied 
to brm f ar»„Tn n to* ““.or members of the sect mshed 

boneS” I .^“‘">1 -“ludes also the words “or for the 

Tims a^ „rd ^ F ™ ‘ Wr as tbo “ samcMcmt ” is eoncetned 

does Mt off t ‘‘PP“Wing a person to represent a elass such as the neat of hm 
it iwlT,?!.? “ *W.netand independent right, (12) 

ec e c ass except as regards tlio property wliicli he can legally 


U) Qccrccballa v Chundcr Kanfc, n c 
313 (1885), ^Tityanand Ghose ti Mohendro 
ICristo GIioso, 21 C 181 n ( 1889 ) 

(3) Oriental Bank Corporation v Gobind 
Lall, 0 C C04 (1883), per Norris, J 

(J) Peruandez v Rodrigues, 21 B 784 
(1897) 

( 4 ) Baldto Bharthi v Bit Git 22 A *’69 
(I 900 J 

(5) CLcnnu ilcnon t Krishnaa, 25 JL 399 
(lUOl) In Srinivasa Clianar v Bagbava 
Clinriar, 23 il 28 (1897), it was also held 
that tbo granting of Ica\c uas not a condition 
I>rcccdeut 

(0) Bbunput Singb t Parcsbnatb, 3X C 
180 (J8JJ) (fol/owtd ui Kalu KJialnr i Jan 
ytab 2 j c 100 (13yi)j, diuMjnling from 
dia.im of Mua.l CJ, Jjjra J^l , 


Bhaicon, 0 A 002, G04 (1883), on which the 
decision in the caso did not turn, and which 
waa not approved by the other Judges 
Ragava v Rajaratnam, 14 M 57 (1891). 
not against this view, as it was siinply held 
that tbo order in question did not intend to 
gtio permission , Dasondhay v JTuhaiumad, 
33 A. Geo (1911) 

(7) luih Kanta V Gouri Pro«ad. 17 C SOO 
010 (1800) 

(8) Adair v Now Bncr Co U 'tcs. 429 

(9) Cramcri Bird, L 11 OJq 143 

(10) IJira Lai t Hhutron, G 1 ti02(lt84J, 
per blraigUt and Ijrrell, JJ 

(11) Maharaja Bahadur billyh « Paf<»h 
Nath Singh, 31 C. 83 hSJ5{19U») 

(13) Ih re Isnst M ilkinson i Blu 1 r*, t-li 
733 (J8J0) 
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represent (1) It has been held that persons conducting a suit on behalf of them 
sel\ cs and others with tho leave of the Court under sect 30 of the last Code 
(norr represented bj' this rule) have authorit} to enter into a comproansc, so 
as to bind those whom they represent In such a suit all the members of the 
class represented arc in effect parties , and any one of them is entitled to bring 
himself on tho record as an actual party There is no difference between the 
powers of the representatives in the original litigation and m appeal (2) 

Notice — Tho notice must include the names of the persons who have 
been permitted to represent others, so that the persona interested may have an 
opportunity of knowing who have been selected to represent them (3) It is the 
duty of the Court to cause serv ice of the notices or advertisements to be published 
under this rule If a plaintiff omi(s to move the Court for that purpose, his 
suit should not be dismissed on account of the failure of tho Court to perform 
this duty (1) 


9 No suit shall be defeated by reason of the misjoinder [s 
Misjoinder and non or non-joinder of parties, and the Court may 
in every suit deal with the matter in con- 
troversy so fai as regards the rights and interests of tho parties 
actually before it 

BngUsh and Indian rules compared — ^This rule reproduces sect 19 of 
the Common Law Procedure Act 18C0, and is now substantial]) the same with 
the first sentence of 0 XVI r 11, as it appeared after the revision of the rules 
in 1883 Pollowing tho English rule the r^e has now been amended to include 
the Case of nonjoinder also The rest of Order XVI r 11 corresponds with 
portions of the following rule 

Misjoinder — ilisjomder is of several kinds (5) (a) 0/ plainlijfs 

This IS dealt uith by this rule, which deals with miBjomder of parties only 
There IS no misjoinder where a plaintiff is entitled to recover all the estate sued 
for, and the mme of another person is added mcrel) as a matter of caution (6) 

(6) Of defaidanis This is also covered by the present rule (c) Of causes of 
rtcfjon, or subjects of suit This class of misjoinder is dealt with by 0 II rr 3-7, 

■post {d) Of plauitijfs and causes of action This was nnpliedl} forbidden by 
the second paragraph of tins section m the last Code read with sect 20 of that 
Code (7) Hut see now post, ''Distinct causes of action ’ (e) Of defcndaits 


(1) balnb Thambi M&rakaj&r > Hsmicl 
MaraUjor, SGM -114(1911) 

(2) Kri«liDamachar>ar t CliinnamsI 24 
\I I.. J 192 (1913) 

(3) Kali KanU Sunua r Goun Proaad, J7 
( 910 (1S90) 

(1) MukUUl I Tai,lcoTiwan 3.>ai02l 
(I •"'') 


(■) OKincalyaCiv Pr C<xle, 8 31 
(CjBachobait Sbaroji, 9 B 330 (lt>S3) 

(7) SceJIoluaia Chandra r ttul Chandra, 
24 Cl 540, 543 (1&97), m uluch tho fraiuo of 
iho amt wM IcJd io ho had ihire hemg a 
misjoinder of two plaiotilTs «ith Ih i ili«tinrt 
rausfS of action, an 1 «oe ;>a / 
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and causes of action, or jnultifaiiousucss strictly so called , that is, when one 
of tliG defendants is not interested in the whole of the relief sought See notes 
to 0 II fjpost 

^VhGro a plauitiU alleging himself to be entitled on the death of a Hindn 
ividow to the possession of certain immoveable property, upon the death of 
such widow brought a jomt suit against three sets of defendants, being persons 
to whom the widow in her hfetunu had by separate alienations transferred 
separate portions of the property claimed Held, that such suit was bad for 
misjoinder of both parties and causes of action, and that sect 578 of the former 
Code could not bo applied to cure tbo defect . but the phmtiH was allowed 
on terms to withdraw his suit as against two out of three sets of defendants 
with liberty to bring a fresh suit on the same cause of action (1) But see now 
sect 99, which is amended to include misjoinder 

Nonjoinder — E\en before the revision of the rules m 1883, the Court 
notwithstanding the absence of these words, treated the English rule as com 
prehendmg cases of “nonjoinder” as well as “ misjoinder ” (2) It 
said that it could not bo legitimately inferred from the provision as to nusjomdei 
that the suit “shall bo defeated by reason of nonjoinder of phintiSs who 
ought to sue , ’ (3) and that a similar construction to that put upon the Eugluh 
rule should bo followed here, the power given by the last clause of the 
fust paragraph oi this section in the old Code being held to amount to a 
direction to the Court not to dismiss a suit on the ground either of misjoinder 
or of non joinder (4) The amendment of the section now makes this poin 
clear The English rule, which corresponds with this and the nest luie 
was intended to do away with pleas m abatement and demurrers for 
parties (5) The present remedy is to apply for the joinder of the party T ® 
rule as to parties is for the purposes of justice, and the Court has ® 
powers under rule 10 to add parties whenever they ought to have been join » 
or whcnei or without them the Court cannot deal with the matter m contio 
versy so far as regards the rights and interests of the parties actually belo 
it (6) So far as the initial stage of the suit isconcerned, there can be no question 
If an objection is taken by the defendant to the non joinder of a necessa j 
party, the Court will not dismiss the suit if an application he 
to it by the plamtiS to add that party, but will add the party a® 
proceed with the suit (7) There is, however, this distinction between 
two cases, that misjoinder of phintilTs can never subscqucntlj he fatal 


(1) Gancslu Lai i KliairaU Singb, Hi A 
27S (1894) 

(2) WerJerraan v Socidlo Gcniralo d EIcc 
tficiU, 10 Ch D 210. 2 j 1, cited m aiaha 
balai Kuiihanna 2151 373, at p 383{l89S} 

(3) ICnlo Khan t Sera Uim T R No IM 
{18S9), p 531, prr Plowden, J 

(1) 3Iahibnla t Kanhanna, 21 AL 373, at 
l> 3b3 (ISJ**) 


(C) Ib Kendall v iramilton ^ 

C04, ycr Coirns, L.C , Robinson v Gn 
2Q R 685(1801) 


((t) atahsvbala v Kunlianna, eupra 
(7) Rftmscbuh v Ramlall KoonJoo, 0 
815 (1881), at p 823, though a quishon ra»} 
irlbo wbtlhcr Uio suit is not barred un 
Iho provision, ol s 22 of iho Uruitatw" 
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suit , tliouijU non juindcr of a pluntiiT in certain eases umy (1) An objection 
nu} be taken to imajomdcr and no notice may be taken of it If tlicio has m 
fact been a nu^jomder, the suit will be dismissed os regards the party nus- 
joined and tho Court \ull deal with the rights of the other parties (2) 
^Vllcrc, howcacr, it is the right of the defendant if he takes tho objection in 
proper time to insist upon all of certain persons being joined as plamtiils j and 
if after tlio objection has been raised the plaintiff proceeds with tho suit with- 
out talang steps to add the person or persons who«c non joinder has been 
objected to and the Court finds that tho objection is well founded, the suit 
mu't bo di'iimsscd (3) A suit may bo di«inif‘=cd for non joinder of persons 
against whom tho plaintiff is entitled to relief in respect of tho matter involved 
m tho suit and whose presence is necessary in order to enable tho Court to 
adjudicate upon all the questions involved in the suit (4) Apart from eases 
wlierc joinder of parties is required under the Common Law, the effect of 
nonjoinder must also be considered with reference to nny special statutory 
requirements which maj cvist on the subject Thus, sect 85 of tho Transfer 
of Property Act required that all persons having an interest in tho mortgaged 
propertj should be joined, provided that the plaintiff has notice of such 
interest This section is now incorporated as r 1 of 0 XXXIV As to the 
effect of nonjoinder of persons interested m mortgaged propertj, see the 
eases undermentioned (5) 

Tho principle of this section should be applied, so far as may be, by 
Appellate Courts also (C) In the case cited, tho suit was for possession of a 
small corner of gorah land, which had been awarded to tho plaintiff on a 
partition of the wliolc culturable land of the village Onlj eleven of the 
proprietors were nude defendants bj the plaintiff, but the Original Court 
impleaded tho entire proprietary body as co defendants On appeal, the 


(1) Ramsebuk v Ramlall Koon loo, 0 C. 
315 (ISSIJ, at p 825 

(2) Ib 

(3) lb. at p 823 Ra^endronatb Du(t v 
ShaiJtli Mahomed, 8 C 42 (1881), where a 
suit bj tbreo out of four shcboita vas 
dismissed for nonjoinder of tho fourth. 
In Ramayya v Venkataratnam 17 HL J22 
(1803), tho objection of nonjoinder was 
held not to bo fatal, there haring been 
an apphcation to add party which was 
refused, and tho plaint showing that tho 
plaintiff sued m a rcprcscntatiro capacity 
In 3Iahabala v Kunlianna, 21 iL 373 
(1893), it was held that there was no non 
joinder as ono tenant m common could sno in 
tort inthout joining others. In Chief of 
Lundi V Secretary of State, 14 B 299, 
at p 305 (18S9), tho Court in remanding tho 
ease said that the lower Court would consider 
whether certam persons should be joined 
after tbo fuller statement of the plaintiff s 


claim 

(4) Durga Charan Sorkar v Jotmdra 
Mohan Tagore, 27 C 493 (1900) 

(5) Janki Bca&ad V lushcnPatv IG A.4.78^ 
P B (1891), Bhawam Prasad i Kallu, 17 
A 537, F B (1895) , Ghulam Kadir v Mus 
takjtn, 18 A 109 (1895) [non joinder is fatal 
unless cured by action of Court under s 29 ; 
where non joinder Court will dismiss suit] 
Sri Gopal v Prithl Smgb, 20 A 110 (1897) , 
Mehrbano v Nader AL, 22 A 212 (1900), 
Baldeo Singh v Jaggu Ram, 23 A. 1 (1900) , 
Xudrat UUah t Kubra Begam, 23 A 25 
(1900), Krisbnan v Cbadayan, 17 JIL 17 
(1892), Ramasamayjan t \irasami Ayjar, 
21 3L 222 (1898) , Palam v Rangayya, 22 M 
207 (1893), Sorabji v Rattonji, 22 B 701 
(189S), LalaSuraj Prosadu Golab Chand, 27 
CL 724 (1900), S dheswan Frosad v Bha 
ramjit Naram, 19 C L. J 437 (1014) 

(6) All ilir u Gulab Dm, 1892, P R. No 5, 
cit^ in Hukm Chand CPC 442 
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plaintiff igaiii impleaded only eleven, contending that lie could obtain full 
relief from them The lower Appellate Court dismissed the appeal for the 
non joinder of the other proprietors The Chief Court held the dismissal to he 
wrong and obscr\ed that the lower Appellate Court should either ha\c decided 
the appeal as between the parties before it, leaving w ith the plaintiff the ri h 
of not liaMiig the other defendants before the Court,” or, under 0 XLI r 20 
made them respoudeutb In a recent appeal under sect 15 of the Letters 
Patent where in a suit instituted under the last Code, a co sharer had 
omitted to join parties who were apparently his co-sharer», it *vas held by 
the Calcutta High Court that the suit was bad for misjoinder ‘smee it was 
not undei this rule hut under ‘^ect 31 of the last Code, which did not contain 
a ‘;a\ing clau'^e m fa\our of non-joinder (I) 


“ Defeated ” — If there is such a nusjomder as to cause inconvenience 
and expense to the defendant, the smt should not be tried, but the proper 
course will not be to dismiss the suit, but to reject the plaint (2) Where there 
IS no misjomder of parties, but misjoinder of causes of action agaui t 
the same defendant the causes not triable conveniently should be tried 
separatel) or excluded under 0 II r 6(3) "Wlierc, however, there was 
misjoinder both of parties and causes of action, it was held tliit the suit 
should be dismissed (4) 

Distinct causes of action — The second paragraph of this section under 
the last Code ran “ Nothing in this section shall be deemed to enable ^laxrdip 
to goin %n respect of distinct catxses of action ” It was not to be read as if it ran 
” Nothing shall be deemed to enable a plamtiil to jom distinct causes of action 
This was clear from the provisions of sect 45 of that Code, and 0 11 r 3 o 
this which distinctly enable a phmtiff to jom m the same suit several causes 


"Mahomedan on the allegation that he had by two separate sale deeds of different 
dates purchased the property from two of the heirs of the deceased, and t n 
the said property w as withheld from him by another of the heirs of the dccca 
who was in possession of some of it , and by certain transferees of otlicr portions 
from the said heir Both the lemaming heir and tho transferees from * ^ 
were made defendants Held that there was no misjoinder of parties or i 
< auses of action m such a suit (6) 

The second paragraph was held not to apply where plaintiffs joine 
respect of the same cause of action, as, for mstaiice where a widow and the rnn 
adopted by her to her deceased husband sued to have the deceased’s prope ) 
declared theirs, tlie w ulow admitting the adoption and there being no antagoiu^^n* 


(1) ShtiLii Fazu v Sheikh Uoman, IJ 
( U T 455 (1914) 

{_’) Sudbcnilu Vtobun Roj i Durga Dasi, 
14 ( 435 

(3) Jaiiok nath r Rainrunjun 0 C U19 
t..! ‘ ur l*ro«il S ngli t Gur 


Pro&iU Lai, 19 C L. J U(l{I9l4) 

(I) Ram Laram Dult i 
Foslu JlC CSl (1SS7) ^ 

(6) Alaihar \lj Kliaii i ^ “ 

Khan .4 V i 4(1 Kl>) 

(.) lb 
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between tlic cliims of tlio two (1) V jrahonietlan widow and licr daughter 
instituted a Mut against lier husband’s heirs for tlieir sliarcs m the husband’s 
jiropertj, the widow alleging that a certain conaejaiice and a release which 
she was induced to e'rccute under a false representation were invalid , and the 
daughter relying on this and on the further allegation that the widow had no 
power m anj case to execute the release so far as the daughter’s share was 
concerned For defendants it was contended that the suit was bad for mis 
jomder and multifanousness, but it was held that neither of these contentions 
was good The plaintiffs sought their share of the familj property and claimed 
that tlicir sliarcs had been improperly dealt with It was true that the defendants 
set up different claims to the property, but they were all based on the validit} 
or othcrwi'c of the release (2) 

This paragraph no longer appears in the present rule, doubtless because of 
the amendments made m 0 I r I Probablj the position now is that where 
two or more plaintiffs base their claims to relief on a common ground within the 
moaning of that rule claims may bo united m the same suit 

10. (7) Wlicre a suit has been instituted in the name of tlic 
Suit III name of wroiig persoii asplamtifl Or wliorc it js doubtful 
lunng plaintiff wliother it Iias been instituted m the name 

of the light plaintiff, tlie Court may at any stage of llio suit, 
if satisfied tliat the suit has been instituted tlirough .i bona fide 
mistake, and that it is nccessaiy for the determination of tiie 
real matter in dispute so to do, ordei an) other peisoii 
to be subsstitutcd or ulded as plaintiff upon such terms as the Couit 
thinks just 

(,•') Tile Couit may at an} stage of the procecduujs eithei 
Court may strike out Upon or Without the application of eithei 
or add parlies. part}, aud on such terms as ?«ay appear to 

the Court to he just, order that the name of any party impropi*rI\ 
jomed, lihetfcec as phiatif[ oi dcicodant, be strode oat, attd that 
the name of any person who ought to ]la^e been jointd, wliother 
as plaiutilT or defendant, or whose presence before the Court lna^ 
lie necessary in order to enable the Court elTiituallv and (om- 
pletcl} to adjudicate upon and settle all the (pnstions in\oI\((l 
m the suit, be added 

(d No person sliall be added as i plaintifT suni/j uithout <i 
next friend or as tlic next friend of a pliuitilT umUr tiny disability 
without Ills consent 

({) Whore a defendant is added, the plaint slicll, unlis,'. 
Where defendant Court Otherwise direct f be amended in 
addod. pbini to be such inaniicrasinaa be necci»».in’, and amtndtd 
*“®“‘**^* topics of the "unuitond and of the plaint ^Ii ill 

(1) r UuOra].* ll> It 119 (d) ItuirliLir \Ulul lAiif, 3 IkiOI. it. 

vl''U) , ft IL in r lUim*] ]>a, 1 1k n. (1*1). 
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be served on tbe new defendant and, if the Coint thinls jit, on 
tlie original defendants 

32 ] (j) Subject to the provisions of the Indian Linutation Act, 

1877, section 22, the proceedings as against any ‘person added as 
"defendant shall be deemed to ha\e begun only on the service of 
the summons 


Sub Rule (1) Englisb rule and Indian rule compared— Thb rule 
IS an amalgamation of sects 27, 32 and 33 of the last Code, and the first sub- 
rule corresponds ■nith sect 27 of the old Code (1) The latter, as onginaOy 
enacted, was the same as r 2 of 0 XVI of the Supreme Court of Judicature 
Act, with the exception that the terms m which the substitution or the addition 
of the plaintiff could be ordered nere not required to be “just ” but such as 
‘ the Court might think just ” Act XII of 1888 inserted further m 
this section the words ‘at any stage of the suit,” and “with his or their 
consent, the foimer eMdcntly to 'v\oid tlic construction placed on t e 
section by Pontifox, J (2) and tlic latter with reference to the construction 
placed on the English r 2 m which a person was not allowed to be joine a 
a plaintiff without his consent (3) This is now provided for by the ^ 
sub rule Sir Arthur Wilson in c^laming the effect of the first su r 
sajs (4) It has often happened that actions ha'vo been inadye en j 
brought by the uTong person — as by cestui que trvit, instead of trus ee , 
mortgagor instead of mortgagee Often the same mistal e has been w 
where it was a matter of real difficulty to say which of two persons oug 
sue — as in the case of contracts made bj agents, as to which it is often a ^ 
of much meet) to determine who ought to sue Though the 
Courts had the largest powers of adding parties or amending misdcscrip 
of parties, they had no power to substitute one plaintiff for another sue 
this rule confers (5) The same difficult) was experienced in Britisli 
as the Courts had no power here also to substitute anj person's name or 
phmtiff s (<)) The rule, however, docs not gi\ e a Court unlimited 
remodel the proceedings (7) It has been held that the power given un er 
lule is not excluded in cas^ where the person originally suing has no n©' 
institute the suit (8) 

“ Suit ” — In the undermentioned case (9) Banerjee J held that tins wo ^ 
(lid not include an appeal, sect 583 of tlio former Code (corresponding 
sect 107 of this) not making all the provisions applicable to suits app 
also to appeals Maclean C J , expressed a g^a^ e doubt whether tin 


(1) ''tp Hukiii t-hnnd CPC 3S1 
{2) Chundcr Coomar Roy t Gocool Cbun 
ikr, CC 370(18"0) 

(1) IVyon t National Pro\nlcnt Inslitu 
li n 10 Q B D 078 

(4) Uild Prac 173 Sco Coial Daas 
\hra«allali i Butlrco Das Surcka 33 C. M 
(I Mil ) » c IOC U N CC2 

(") D(* G''ndro » BoganI is L. 11 7 C P 


- ChiinlcrKait J'V' 


(C) Ju luoputtco i 

^ n su 

(7) Xurquamlt Icaron, 4Q 1* ^ 

(8) Ivrulina Boi i Collector 

lilOlvm ikUndro 

(J) Dwarka Nath Biawas c 1* 

.ath Tngoro, 4 C. N 
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"^nd “ phmtiH ” could be rend as including an “ appeal ” nnd “ appellant ” Tin sc 
doubts n\cro, however, based on tlie wording of sect 582 Tlio drafting has 
now been altered, the first portion of sect 582 standing by itself as sect 107, 
and the latter portion being represented by 0 XXII r 13 In an early 
cnse,(l) the Iligli Court, m n special appeal, allowed the name of the real persons 
to be substituted for that of tlio receiver, who bad by mistake brought the 
suit on their behalf in his name And m Scsliamma v Chcnnappa,(2) the original 
Court dismissed the suit on the ground that the will relied upon was not genuine, 
and tho lower Appellate Court on the ground that the suit was wrongly 
brought m the name of the plaintiffs as executors The High Court on second 
appeal, allowed an amendment bj substituting the minor son as plaintiff with 
one of the original plaintiffs as ncxtfncnd In the converse case where a plaintiff 
sued in his personal instead of his representative, capacit) an order under this 
rule was made (3) 

The principle of tlie section has been moreover, held to be of general applica- 
tion, and to apply analogically to a miscelkneoiw application also (4) In the 
case cited, an application to raise the attachment of a propertj was made bj 
tho Official Assignee of Bomba) as an attorney of the Official ^Issigncc of Madras, 
and he was, instead of tho latter, wrongl) described os the applicant , and 
Strache}, J , held that as the affidavit annexed to tho application showed tho 
rcalfact,tlioapplicationwasnottobcdismi8scd butomended b) tho substitution 
of tho correct name, and tliat the analog) of a plaint would, under this rule, 
support tho amendment 

“ Doubtful ” — So where it was doubtful wlicthcr a road contractor or tho 
vestry ouglit to sue a tramwa) company whicli had injured the road tho vestry 
was therefore added as a co plaintiff in a suit b) the road contractor (j) In 
the under mentioned case the suit was filed by a benanndar Parsons J , said 
that he would hesitate before deciding that the suit was wrongl) filed, but 
any defect there ma) liavo been was cured by tho lower Court acting under 
this section (G) 

“The right plaintiff” — The question as to wlio is the right plaintiff 
will depend on the circumstances of the case iii which the qucotion should arise, 
and on the substantive law applicable Irom i general point of view it lias 
been explained ahead) who mav be a plaintiff Everv per on will be a n,.lit 
plaintiff m a suit if he could join as a phintiff m that suit (7) If however, 
there has been a hond fide mi>takc the Court will rectifv it bo wlurc a suit 
was brought b) one \ as the authorized manager of ^ an aiiaiulnunt was 
made b) striking out X and instituting ^ liis imploviji, plaintiffs in 
the ca«e (ft) V ea-e of miHlescription mu t be diatin-uuhed fn m lint of 


(]) Jug^ riiautJi i\r t a 1 1 H j.i. 1- W 
in 117 (IM-I) 

(.‘) JO U 407 (lsj7) 

(J) O jul 1)4>» i Bu Inx* 

Das 33 ( 037 (I XoJ. 

(4) NinUrnaJ t \ranrs>al J1 B. Jo3 
(1"^) 


( ) \ ol (li Iraxrrs X,] haltc Ga r I> nJoo 
1rsiu»»\s4.o 4’< 1* J C 1* 3IJ. 

(t)Baajir JIsLvler _J B. 072 (IhJTJ. 
(") lluLui (.lisn 1 < P C.352, tiJeuh^, 

It ^14 

{sj '“uUxIiai IX U r (jsa^ Ks-t Boy, 

14 C 



54S THE CODE or CIVIL rROCEDUKE. rmsTSciiD 

0 I, I 10 

Jiou jojndci (1) llic rule lias> been said to be applicable wliere it is found tliata 
plaintiff cannot get the full relief which he seeks without joining some otlier 
persons as co plaintill (2) It may, however, be a question whether m some 
cases, at any rate, such a joinder should not be made under sub clause (2) 
Under this sub rule fiiere may be substitution, with which the second sub ruledocs 
not deal, (3) or addition In the case of the first sub rule, the origmal plaintiff 
may be either a wrong plaintiff or a doubtful plaintiff The second sub rale 
deals with the case of a person who is a right plaintiff m the sen^e that be is 
a person who should sue tliough he may be a person who is unable to obtain 
relief unless others are joined as co plaintiffs with him The matter, however 
IS not one of practical importance unless it be correct, as has been held, (4) that 
a change of parties ins plaintiffs under this sub rule does not give ri'c to such a 
question of limitation as ari'-es under the second sub iiile 


“ May ” — The Court is not bound to add anj person In a case (u) 
apparenljj under the section corresponding to the second sub rule, the Court 
over ruled the defendant’s objection as to the non joinder of certain co sbarers of 
the plamtiff, but the lower Appellate Court decided it against the plaintiff 
It was contended, on second appeal before the High Court, that that Couit 
was bound to do justice by adding them as parties The High Court observeil 
however, that “if the plaintiff has insisted upon his right to bring an action 
in the absence of lus co sharers, he must abide by the result , and that it is 
too late, at this stage of the case, for him to ask to be allowed an inihds*^^^*^ 
of which he did not avail himself when it was available ” 


“Mistake"' — The mistake may be either of law or fact (G) Pr), Ji(') 
considered that the corresponding rule of the English law did not applj "beie 
the plaintiff did not admit his mistake and insisted on his rights, but that wbde 
the Court could not substitute one plaintiff for another, except by the 
plamtiff’s consent, and where he admits that he has commenced his action 
improperly, yet in a proper case the Court will add a plaintiff undei the 
second sub rule Where a son sued for lus share in the famil) 
tance to which his father, then alive, was entitled alleging that the fdn 
was insane, it was held that in the absence of anything to show that the fatJie 
authorized the suit, the Court could not regard its being brought m Ju'> ® 
name and not m his own as a bona fide mistake such as could be corrected urn er 


(1) Kasturchand i Sagarmal, J7 B IIJ 
(1S92) In Jlaudardhar Aitch t Sccrctar> 
of State, 0 C W N 318 (1901), it, was held 
that there was no misdescription 

(2) Ayscougli V Bullar, 41 Ch. 1) 341, and 
SCO Vadilal v Shah KhusUal, 27 B Iu7 
(1902) 

(3) Heipigcr v Broz, 23 B ot p 403 
( 1000 ) 

(4) Subodini Debit Ganoda Kant Roy, 14 
L 100 (1S37) Sec, Iiowomt, » 22 of tin 
! imitation Vet. which is not rei-calcd by as 
-(1-32 ot tho CcmIc, and pp 7ol, Tltl, 7o7, 
Mitru M ] niiaatiuii Vet, ith i d Xho dictuai 


m tlus cose docs not appear to ho correct, or 
if the substituted or addud plaintiff is a 
plaiatiB, then 8 22 of tho Limitation 
equally applj m the case of the first as « 
tho second sub rule PJns dictum has h 
recently doubted in Bhola Hoy t 
Bahadur, J9 C L J 5 (1913) 

(5) Obhoy Gobind t Jlarjchurn. 8 C 
(1882) 

(0) Gopal Dass Agrawallah t Uudrio 
Suirka, 33C 057 (190(1), Duckett • 

0 Ch D 82 

(7) Fmkn i Cart , 17 Ch D loJ, 1'^ 
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tlii^ rulc(l) \ti icti III tliiou^h I bom JiJf m\ itkc wi-* lotiuiiiiKcU m llic. 
luiuc u{ tliu wnnit; |Kr&uu ispltiittii! inj the cisc on i point of I w ts de* uleil 
i;.unst hull Tiicon;:;iiuI phtnttiTtIun)(io\c<l tu sulut it ntc another is phiiitiil. 
^^hlch '\i5 done (2) Tlicro cm bf no bonl J>Je nu'-tike «Iitn I ho per-on 'laLing 
to be ub titutctl or iddcJ K purwl hii right to Iw i pl-mitiff since the uiitilution 
of the buit and Ind no locus ttndt at the tune of the institutDii (3) Ihc 
inistako uiu.'it be is to the phintiff, because iiiu*>ttkc ih to tlicdifcnilant c in be 
rectiticd uni) un<ler tlic bccon I sub rule (I) 

•‘Necessary for tUo determination’ — Under ihu ruU it n eiisenti d 
that the order for substitution or addition should bo ucctssar) for the deter* 
uuuation of the re il matter in dispute (0) It contcmpl itcs, it h is been said, 
uni) eases in w Inch the ncccssit) is of the joinder of u person on a pi iintiff, and 
there can ho no dcUrnunatiou of the matter m dispute until such joindcr-^.i 
case which chiefly irises in suits for the cnfurccnicnt of or relating to joint 
rights hy persona jointly entrusted asco contractors joint owners and co bhattra 
of propert), or as members of joint families or jiartners in business (0) The 
(jucstion who should bo joined is jiart of the suhst mtivo law applicable to the 
case and is not therefore hero considered {") 

“Substituted or added — There is no diflcriuio in principle whether 
a pUmtil! 13 idded of substituted (S) In the following cisis phnitifls ha>o 
been substituted (9) or added, (10) under this rule or the section corresponding to 


(1) Muhamiind Kalu bii^in t SaduUs 
KhAoflSST) 1 n No 01 

(2) Ifuglica i Pump lluusL, etc, Cu 3 
k Jt 18,1 C t (IJOJ) 

(3) Uouso Pfot>crt j C« t IlorbC Nail Co , 

.0Ch.D IJO 

(J) bco CliaUinor t Rodcr 1 Tuiics Rep 
oi7, SCO CsDcndra t Sur)aKant 17 C W 
\ 403 (lOU) [alleged nusUko as to dc 
fendants] 

(a) Sco Ucuugcr t Droz So B 4d3 4I>1 
(1900), m which tl o ecctiou was held to bo 
inapplicabto 

(0) Hukm Chand C P C 3S3 

(7) See ib 1 j 383-403 where tlio question 
IS cousidcrc 1 under tlic follow mg headings — 
p 384 Ono of joint lessors cannot sue for 
his share of rent l 385 Separate rent 
may bo claimed under special arrangement 
among co sharers } 380 All co sharers 
ore necessary jiartics m a suit for relief by 
any co sharer in respect of his oirn share 
p 387 Suit by one of several persons en 
titled to equity of tdcmptiOQ for redemption 
of lus own share p 338 Suits by one of 
several mortgagees for sale Or foreclosure 
p 3SJ Onoofthclicirsofacrcditorcannot 
sue fur his share of the debt p 309 One 


of tho heirs of n j romisco (.aniiut euo for hu 
rights p 3 j 3 Jn England co contractcca 
must lo joined in a suit tu cnforco jomt 
rights p 303 Non joinder of co con 
tractcca not necessarily fatal in India, p 
3th> Case of persons jointly interested 
d Ifercnt from that of joint contractccs 

1 39o All joint lessors must bo I orties in 
asvullor rent by one of them p 309 All 
CO sharers must bo parties in a suit relating 
to joint property p 399 Lien in a suit 
by managing CO sharer p 307 bmtb^ a 
member of a joint Hindu family p 308 

aianagcr of same cannot sue p 30!) 

All partnera must bo parties in a suit by 
ono p 400 , Suit by surviving j artnera 
representative of deceased partner not ncccs 
aary party p 401 Persons jointly 
iojutod need not all bo parties in A suit on 
tort 

(8) Hughes i Pump House tic Co 
(190>) K B 485 C A 

(9) Ib Iho Duke of Bucolcugh P 
201 C k (1892) 

(iQ) Caldwell t Paghani Harbour etc, Co, 

2 C D 221 and see Long v Crosslcy, 13 C 
1> 38S. Bourkot Davis, 44 C D 112 \s 
to notice, seoTildcsIyt IInrj)cr, 3 Ch. D 277 
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the Second sub rule It is no objection to tlio substitution or addition ot anotiet 
nerson that the suit will lail even if lie 13 substituted or added , as the object ol 
the provisions of the section is not that a party's case should be so framed as to 
succeed, but that it should be so framed that it can be adjudicated upon by 
the Court, whether m hia favour or against him (1) The institution of a smt 
by a wrong party cannot operate to keep alivo the rights of one who by hb 
delay has brought himself withm the provisions of the Limitation Act (2) 
It has therefore often been held that if the period of limitation has lapsed as 
regards the person added, the suit must be dismissed (3) Although this 
rule only applies where the action has been commenced through a loud fie 
mistake as to the plaintiff, yet as the former section and sect 32 of the former 
Code were both used together, the Court had full power under the combined 
mica to deal with all questions 'tclating to the adding, striking out, or substitution 
of parties (4) 


Gonseiit — Reference to this has been struck out as it has been dealt with 
in the third sub rule No person is obliged to have his or her name added as 
plamtifl lu a suit without his or her consent And the justice of the rule i* 
obvious because the suit may be improperly brought; andif apartyweisoia^ 
plaintiff ivithout hia consent, he might also be made hablo to costs If 
parties should be joined as plaintiff, and they refuse to be joined, the proper 
course is to make them defendants, so that they arc all before the Court, indt'® 
latter may make wbat order it considers just as to costs (5) 


“ Upon such terms ” — ^iVmendment is an indulgence, and the apphe^^^^ 
will generally have to bear costs The terms usually imposed are that, » 
original plaintiff is found not to be entitled to maintain the action, he must pay 
the costs up to the time of the joinder or substitution, and that the plamti 
joined or substituted wiU be entitled only to such rehef as ho could hai o ckime 
if the action had commenced at the time of his joinder as plaintiff (6) 


(1) Loug r Crossley 13 C D 388, 391 

(2) ICoflliPn Loll i Cliundpr Cooma Boj, 
W n 152 (1801) 

(3) Sco caacs cited in ItLtraS Limitation 
Act, notes to 8 22 Hul ra Chand C B C 
403 As to whether a 22 la apphcablo to 
chaiigo of plaiatiits under tlus section, tide 
aiilc Tho question chiclly arises m suits 
on joint tonti'itla by one or tnoro of tho 
j)romisi.c3, or for jouit rights by one or wore 
of tho CO owners where tho remaining pro 
iuisec‘1 or CO owners do not join until after 
tho expiry of tho limitation iwnod 

(4) limual i’rattict 1900 See notes to 
O A.\X r 2 

(o) Uina ‘suiidari Da&i i Baniji, 7 C J12 
( 18 S 1 ). aiil SCO gcnerallj as to imiltadm^ 

d f iidauls uho refuse to concur m » suit, 
llMHtum \Uy X Vinter Vl\j VO W K 187 
(lb) <>) Ju^aUamha Daai t Ifaran Chandra, 


OB L B 52Gn (18C8), Kanna Pcsb^^J 
V Narajanon, 3 M 23C (IbSl), Kandhij 
Lall V Chandar, 7 A 320 (18S4), 
Chandra i Eaj ICisliorc, 11 0. 018 
Paramesw aran t> Shaiigaran, 14 
(1891) Divarlca Nath t Tara Prosuno 
Roy, 17 C 100 (1889) , Unni Nambiar ' 
NUakandaii Bhattatliiripad, 4 ^ 

(l$81>, Shoshco Shckhaicawar Boy t Gir 

Chandra 1 C W N 009 (l89o), 

Nath t i«i V Prosunna, 17 C lOO (1^'' 
Jibaiili Nath Khan i Gocool ChuiKii 
19 C 700 (1031), inrini Kant t 
Kishon. 12 C L 11 083(1882). lh*.t 
Roy I Broj i Kant Boy, 1 C. W ^ 
(1891) 

(0) \yseoii;,h t Bull ir, 11 Cli B ^ 
\nl SCO long t Cros'lej, 13 Ch V *1 
luripuaiilt Icaron I Q B II 2‘'- 
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Origin and scopo of sub-rule 2 •— Ihia Uauhc, wliicli as %\tll as clauses 
d and 5 corresponds A\ith sect 32 of tlio last Code, is taken from r 11, 0 10, 
of tho I^nglish rules Iho distiuctton between tins clause and 0 1 r 1/ is that 
the latter refers to the action of tbo plaintiS at the time of the prcscnlutiuii 
of the plaint in joining defendants, whilst this rule refers to tho action of the 
Court at a stage subsequent to tho presentation of tho plaint in adding a party 
cither as plaintiff or defendant (!) It deals with joinder and not with sub- 
stitution (2) It does not apparently apply to divorce proceedings , (3) but 
the provisions of sect 53 of Act I of 1891 (Land Acquisition) arc suflicicmly 
largo to allow the adaptation of this section to matters before the Judge referred 
to him by tho Collector (4) As to Revenue Courts, (6) see note It was held 
under tho Code of 1859 that the section should rectivo a very liberal construc- 
tion , (6) and under the Code of 1882 that the section was wide enough to meet 
every case of defect of parties {7j The section is not exhaustive, and it was 
held m tho case cited below, (8) that even if it did not apply, tho Court had, in 
tho circumstances of that case, which dealt with a publio trust, an inherent 
power to add new parties The effect of the amendment of the section is to 
bring It into greater conformity with the Eugheh rule (tide fOil) Tho last 
clause hut two of sect 32 of tholaotCodeisnowincorporatodm 0 I r 8 Where 
in a suit for tho recovery of possession of property tho plaintiff falsely demed 
the title of persons whom ho had joined as defendants and asserted that an 
exchange by which ho had trat sfened this property to the defendants had never 
been acted upon, but it was found that tbo exchange had m fact terminated 
his titU and had been acted upon, and he could not sue the principal defendant, 
It was held that ho had not made a hona fide mistake within the meaning of this 
rule (9) 

Court —Upon the question whether the powers given by this rule are 
exercisable only by tho Court of first instance, or both by it and a Court of 
'Appeal, a distinction must be drawn between the case (A) where a person has 
been a party to tho original suit, but is not a party to the appeal, and this may 
bo (a) where the party to tbo original suit has died, or (&) has not been added 
a party to the appeal , and (B) where the person sought to be added has not been 
a party to the original smt 

Case (A) (a) is provided for by sect 107 When the person alleged by tho 
appellant to bo the legal representative of a deceased respondent had been put 
on the record under these provisions, the Madras High Court held that tho Court 
might add under this section another person who claims on good puma facte 
grounds to ho the representative of the deceased (10) 

(1) bailajanaiiUa V UmcshiUiaaJa, 4 C W cato Gcocral SU U C It atp 100(1871J 

N 16’, 104(1809) (7) Bhola Pcrsliad v Itam Lall, 24 C J4 

(2) Hciiugcrt Droz,25B 433,403(1900), (1890) 

but Siu Annual Practice, 1905, p 171 (8) Gjanananda Varaui t Kxuto Cliandra, 

(3) Itaiasay t Boile 30 C 489 (1903) 8C W ^ 404 (1901) 

(4) Ivisban Cliand i Ja^annatli Prosad, 25 (9) Gancadra i Sur^aKaut, 17 C. W ^ 

\ 133 (1902) 402 (1912) 

(5) Slub Gojial t Baldcu, 2 t 204 (lb>0) (10) \tbtaii>ai t}aiuu,8il JO(J (IbbJ), 

(l>) lUa Va i Mi Kban Mbaw, S B and under liuudar cucuuibtaucca tbu Bombay 

L. U 271, 379(1870), \akatcbaadt tdiu Uigb Court, fuUoumg thm decision, added a 
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Tlio power conferred by this rule, winch should be liberally construed 
IS necessarily very wide It should, however, be exercised m a reasonable 
inanncr 5 (l) and the Coiurta ought to take care m its exercise Thus, Markly, 
J , m the case cited, (2) said ** To bring persons on to the record, irhose 
interests are not identical with either plaiutifi or defendant, necessarily 
uompiicates the proceedings, and greatly impedes the progress of the suit 
This disadavautage very frequently outweighs the advantages ansing from 
finahty of litigation, ■which is, upon the whole, the best justification for bring 
ing in fresh parties This alone ought to make the Courts of first instance 
very careful in the cxcroiae of tho power granted by sect 73 (now the present 
rule) ” If etabarrassraent or inconvenience will be caused, the order will 
probably not bo made (3) 

It la not profitable, howevei, lu a matter of discretion to attempt to 
formulate particular rules for its exercise Addition has been refused, where 
it would have led to a great variation in the plaint (4) Generally, hut not 
always, the Court will in the exercise of its discretion refuse to give leave to 
add a plaintiff when tho result would bo to introduce a new cause of action 
and subject to tho rule enacted by clause 1, where the original plaints® 
has no right of action, he cannot by amendment under this rule introduce 
a plaintiff in whom there is a right of action and so make an entnely 
case (5) And generally, care should be taken that tho nature of the siu 
18 not changed (0) But it was held in the under^mentioned case that at an 
early stage a person may bo added as a party, oven though the addition maj 
lead to an alteration in tho nature of the proceedings Thus m an action 
■personam against the owners of a vessel for damages caused b) its j 
tho ship has been added as a defendant The vessel had not been impleade 
originally, as at the time of the institution of the suit it was submergeo i 
tho harbour It was contended that it was not competent to en^aft pro 
ceedingsiJi personam upon proceedings tnrem, but Farran, J , said ‘ llic » 
decisions afford no ground for the contention that at an early stage an 
a proper case the mitral proceedings cannot be amended so an to bring t 
into the form which they would have assumed in tho first instance, bu 
the ship not being, or not being supposed to be araenablo to tho process 
the Court ” (7) 


(1) Googlco Sahoo i Premlall, 7 C 148, 
140 (1881) , Thalkur Das i PrcsideDt Muni 
cipal Co , 1800, P R No 30, cited m Hukm 
Cliand, C P C 445 

^(2) Kaleo Pcrshail Singh v Joy Narain 
Roy, 11 W R JQl, 305 (1S09) , and bco ob 
e<.c\atiQnH of Plicar, J, in ICactick Nath t 
Cliuiiuuun Roy, 21 U' R 50,51 (1874) 

(3) riio Gcrmann., 1890, P 84, SltChcauo 
t Gyles >o 2, 1 Cli 017. 018 (1002) , Ro«cr 
r Ilartli^ 1 Q li D 052, McUisIi, J, 
an<l Jumca, L J us where by iLo iiddiliuti of 
IK w {Mrtics (ilher of the { artics on tho 
retoril \iuul<l bo injuihecO or )uu<lcn.cl of 
tbcirum I > NiliiiiaiJai '•ilarama, 5 M 


52,54(1881) ,, 

(4) Biddia Sooadurco v DoorganuiiOi - 

W R 07 (1874) ,, 

(5) Annual Practice, 1005, p ^ ‘ 

caeas So also as to uitro Jucing a , 

ot octiou where this « ould ho tho 0 
adding defendaut and u ould ho iiitoni enjen , 
tho Court Will refuso to do so Ralug ' 
Gosebcu, 1803, 1 Ch- 8l 

(6) Sco Oh Ling ieo « Aukiiahc, 10 ^ 

R 80 (1808), 111 which Uio Court nfuiw-d 
transform tho suit into oiio for ^ 
administration 

(7) Bombay and Persia V Co « ' 

lurd, 12 B 237 (1887) 
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Iho exercise of discretion must, of courac, be of 'i judicial clmructcr, but 
will, as III other eases, uot be luicrfctcd with ou appeal, uuless it is unnifestly 
unjudicial and wrong (1) It is mdcpcndcut of the restrictions imposed by 
Iw on the parties So tho Court mij uiahe the Government a party, even 
though the notice required by tho Code has not been givciij tho absence 
of tho notice not affecting the jiowcr of tho Court iii any case (2) An 
apphcation to striko out or change the patties on the record should uot bo 
made ex parte (3) And before a person is added as a party, unless ho is m 
Court and cognizant of tho proceedings, a notice may ho issued asking him 
to show cause why he should not be so added, and tho uotico should show the 
grounds on which either of the parties apphes to have him added (4) The 
defendant ou record cannot object to the addition of any person as a defendant, 
even m a smt vrhich has been instituted mth special leave required on account 
of the accrual of only a part of tho cause of action within tho jurisdiction of 
the Court (5) 

“ At any stage,’ etc — Ihc rule has been hero simplified The former 
section drew a distinction (0) between orders striking out and orders adding 
The former could be made only on or before tho first hearing the latter at 
any tiiuo before the suit bad actually terminated (7) (vide post) And, further, 
while orders of tho first kind could only bo made upon tho application of 
tho party, the latter orders might have been made at any time Both the 
English rule and the present section contain tho words “ at any stage of 
the proceedings" Under the last Code tho words were at any txmc" and 
under tho Code of 1859 “ at any hearing ’* Under the English rule it has 
been held that there is jurisdiction to allow amendment, oven after final judg 
ment, as long as anything remains to be done in tbc action, though it bo only 
assessment of damages though whether or not the Court vvill exercise tho juris 
diction will depend on tho circumstances of each case (6) Under the Code of 
1859 also, m Vakat Chand v Advocate General (9) parties were allowed to 
bo added after a decree had been made whereby tbc suit was referred to the 
Commissioner’s Office to have accounts taken and property sold But when 
tho phintiS, alter his case had been gooo into and somo o! his rntnessss 
examined apphed to have certain persons made co defendants tho Court was 
held to have exercised its discretion properly in refusing to add them at that 
stage, even though “ they were the parties from whom, if he got a decree, he 
would have to receive possession ”(10) Under the Code of 1882 “ though 


( 1 ) Gjaramv Issur Chundor, 2 W K 158 
(1805) 

(2) Dalmokoond Lall v Jirjudhun Uoy 9 
C 271 (1882) 

(3) Tildcsley Harper, 3 Ch, D 277 

(4) Ramnaram t Mooco Dibco 9 C ~3s> 
(1883) See 1870, Eng W N 23 

(5) Foolibai V Rampratab Samralrai 17 
B 400 (1893) 

(0) Sea Abbasi Begam t Imdadi Jan, 18 
A 53, 54 (189 j) 


(7) Jotiadra Mohan Tagoro v Bejoy 
Chand Mahatap 32 C 483 (1004) 

(8) The Duke of Buccicugh (1892) P 201, 
0 A. , Annual Practice 1905 p ICO, and 
eases there cited, 

(0) 8 B II 0 R, 0 J 90 (1871), sco 
eases cited m Uunedbboyt \ uUccbhoy, 8 B 
at p 330 (1881) 

(10) Poran Mundul t Sham Chand, IW U 
228 (ISO!) 
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facet 3i Limts the time durmg which the defeudaut may object aa of right k 
want of partic°, there la nothing m the Code to prevent hia applying at anv 
time to the Court to cxercifao its. powers of adding persons who ought to haTe 
been joined, or to prevent the Court from exercising its power upon such an 
application ” (1) An order allowing a co-widow, who was not a party to the 
fauit, to bo joined m execution proceedings as a joint decree bolder \sas not set 
aside, as the Court (2) was not prepared to say that the bubordinate Judge 
had not a discretionary power at any stage of the smt They observed, lioweier 
that tlie power was restricted to the cases in which joinder might be 
necessary for the adjudication of questions raised in the suit, and that in 
tiiat case that period had passed , and that “ it is unusual and mconvement to 
allow a person, who might have applied before decree, to be joined as co plauitifi 
after dcorcc even if it be lawful to do so, where no interest lias devolved and 
no interest has been created since the institution of proceedings ” In Xihaui 
biugh V Thakur Kiahoro ( J) the suit was for a sale of the property under the 
Transfer of Property Act, and defendant’s minor biother and sons, who 
members of a joint Hindu family, and interested in the property wthui tbe 
meaning of sect 85 of the Act, were added as co defendants, on an application 
by the plaintiff, presented even after a decree had been made against hmi» 
set aside under sect 108 of the former Code, corresponding ivith 0 IX r 13 of 
this If, however, it becomes necessary to enforce a judgment against persons 
who have acquired a title after it was made, this cannot be done by execution 
but an action must be brought for that purpose (4) 


“ Upon or without the application.” — This is an application, if 
of either paity, plamtiff or defendant Though either party may apply. 
icsult of such application may vary accordmg as it is made by cither the pln^^ 
tifi or the defendant Thus, a person may sometimes be made a co defendant on 
plamtifi s application but not on the defendant’s (5) And, as a general 
person whose right to join as a plaintiff is denied by the plamtifi on the record 
should not bo made a co plamtifi, though he may be made a defendant (t) 
The plamtifi is not bound to make the application, even in cases in which the 
Court will usually allow the addition of a person as a party So while the Court 
will usually sanction the addition of assignees pendente hte, the plamtifi is 
bound to implead them (7) A person may, however, be inado a party ivithou 
tlic application of either party and on Iiis own application, (8) the Court acting 


(1) Kalo Khan v Siva Kam, 1889, P K 
No 150, p 535, ptr Plowden, J 

(2) Lingammal v \ cnkatammal, C M 227 
(1SS3), SCO also Sotish Chundcr v NiiComuI, 
lie 15,61(1884) 

(3) 1893, W N 12, 8 c,20 A 188, 
and SCO Solish Cliuiukr t Coniul, 11 C 
1 1 , 51 (ISSl), m ^vhich it nas bugi,cstc<l (hat 
a party might bo added in execution pro 
iicdings Vs to this case, sco Ilukiu Chand, 
C I* L (18 « 

(I) t Muflsoorio Bank, 10 \ 07 

(lsj.7) 


(0) SeoHonvoIlt London Omnibus Co - 

Kx D 365. Loroculcy v Harrison, 18 f- 
Lug W N 39 

(0) Googlco bahoo v Prtmlall, 7 C 

(1S81) , . 

(7) Uinamoyi Buriiioncca 1 lanw ' 

7 W it 225 (1807) , 

(8) Oriental Bank CorjKiration i Cbarrio , 
12 C 612(1886), Itabbabai Noorjehan.^ 

C 00(1880) bcoalso Ihimdbhoyi ' “ 
hhoy, « B 123 (18S1), Khador ' 

ChotibiU, 8B 1.10(1881), V 3 diana.lajl*" 
t &ilaramay>an, 5 M 52(1831) 
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on tJjo iii/owintjoii of a lliinl j«irtj TJir nght to Uk' ippJjcitioj) 
contcmpUtcJ arises with tlio iicccs>*ilj for linking it (1) A person imj ho«e\cr, 
be addol as a defendant to an interpleader suit, c%cn if the plaintiff docs not 
recognize any right in the party who seeks to be added to share in the thing in 
respect of which the interpleader suit is brought (2) 

In rcprcscutatuc suits falling within 0 I r 8 of the Code, a person wtio 
is not a part) on record is often made such on an application by himself , and, 
mfact.asO I r Sstates tliecouTbc to betaken b) any ono of the class on behalf 
or against which a suit is brought, who desires to intervene is by applying 
to be made a defend mfc m personff) There is a considerable difference 
between the poaition of a person who is made a defendant on Ins own apphea 
tion, and who is so nude without au) application of his The former has to 
make out i prumi facie case before the plaintiff can bo asked to meet it , (4) 
but against the latter, the plaintiff has to prove his case, as against the original 
dcfcndant,(5) who^e position as regards the burden of proof is not altered by a 
person being made a co defendant on ins own application (G) It was held that 
when the name of a person who had been made a part) w is struck out all the 
evidence produced b) him ought to be excluded (7) The order givung leave 
to strike out a defendant should provide for his costs (8) If when a name is 
struck out the Court has not jurisdiction to trv the case the plaint should be 
returned to bo presented in the proper Court (0) In a suit (10) for possession 
of land between persons, each of whom clauned to be the lessee of it, and the 
lessors from whom the) alleged having derived their right respective!) had been 
made parties, it was held that that had been done unneccssanly as there was no 
cause of action against either of them and the Court ordcr^ their name:* to 
be struck out And whore two persons m the same suit claun pro emption in 
regard to the sale, but without having am joint right the name of one of them 
ought to be struck out (11) 


in Mohmdrobhoosun v Sbosbccbhoosun 6 C 
882 (1880) that this section did not con 
template any application by tbo person tesir 
ing to be added, but the learned Judge 
(Wilson J ) suliscquently stated that In. did 
not intend to lay down that a third party 
coul I not come m and apply In tho first 
ease cited at p 040 and tho second coso at p 
04 

(1) Oriental S&nk Corporation t Cbairinl 
IJC 013(1880) 

(2) Itabbabat Xoorjihan 13 C 90(1880) 

(3) See Watson t Cave 17 Ch. D 19 
Fraser t Cooper, 21 Ch. D 718 May t 
Ve«ton 34 Ch D 347. ands 30 ante. 

(4) Juggodanundv Hamid Russool 10 W 
R 02 (1808) , Bbyrubnath i Mahesh (%un 
dcr, 13 W R 103 (1870). Raima Kundu t 
Adikunda 7C Lit 500(1880) 

(5) Ram TarucL Ghosal t Radha Bnllab 
10 W R 97 (1871) 

(0) Konjul Sahoo v Guroo BuLsh Kooer, 


13 W R 362 (1870) Hukm Chand CPC 
449, and see ib as to applcation ly 
loreigncr and Annual Practico lOOo p ll>~ 

(7) Bucha Singh i ^lashook AIi IS W R 
o 2 (1871) the name was struck out bj the 
Appellate Court 

(8) Wyraer t Dodds 11 C D 438 Si-c 
also as to costs Amos i Herne Ray Pavibon 
Co 54 L T 204 

(9) Shridhar t Chiraa 10 R H C R 
17 (1873) As to striking out sc in ad Iition 
to eases already cited SukhawatAIit Kestro 
revari ON W P 208(18"4) SjedHossein 
AU i Abdur Rahim 7 C W N 529 531 
(1903) 

(10) Nagur Chand i Doorga Das 11 W R 
137 (1809) 

(11) Bum AIul ( Radlia KishcQ,lSSl, P R 
No 3 , ^Juwas Khan i Rasal Khan, 1894 
P R No 29 cited in Hulun Chand CPC 
443 
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As to the exercise of powers under this section on appeal, vide ante, p 6 d 1, 
“ Court ” 

The terms will be such as the Court thinks just under the particular circum 
stances of the case So the Court has imposed the term that the person added 
as a defendant should consent to be bound by all the previous proceedings 
in the suit in the Court, and by any order that the Court might make as to the 
costs of those proceedings , (1) as without such consent the evidence aheady 
existing on the record could not bo used against him (2) So also a party has 
been added who consented to be bound by the preliminary judgment which 
had already been pas'ipd, the Court directing that further proceedings were to 
be carried on against him m the same manner as if he had been an original 
defendant (3) An order has been made for adding a Bank as defendant on 
its undcrtakmg, if the Court should so direct, to pay its own coots and tlio'e 
of the other party to the action, to enter appearance at once, to appear on 
motion for judgment next day, and to waive questions of form (4) And the 
Court has offered on the defendant’s application to add a person as a co defendant 
against the wish of the plaintiff, if the defendant would indemnify plamtifi 
against las costs (5) A Court cannot of its own motion add a Receiver as a 
defendant, when the leave of the Court appointing the Receiver has not been 
obtained (6) 

Striking out. — Further, no name could be struck out by the Court 
ttioiu witJioufc an application from a part} , nor at tie trial, but only on or before 
tie first hearing Thus, where a suit was dismissed against one of tho defendants 
some time after the issues were settled, the order was ‘^et aside as illegal (7) 
the name of a person who had been added as a defendant after the first hearing 
could not be stnick out m any case, even if a notice could pot be «erved on him 
on account of the non discovery of liis whereabouts (8) If persons nuproperv 
joined do not move to be struck out and take a part m tho defence they ma} o® 
held liable jointly with the other defendant for costs of the action (9) And where 
a defendant having put m a statement of defence applied to have his nam® 
struck out he was refused his costs, as he had not applied at the first pos‘=i 
moment (10) 

This distinction between orders stiikmg out and orders adding paru® 
has been abolished and either class of ordex may now bo made before, on, 
after tho first hearing at any time, and cither upon the ajiphcation of tlio I 
or of the Court’s own motion It will be observed that the words m the sccon 
paragraph of the former section “ order that any plaintijf be made a defcnc n 
or that any defendant he made a platnlijf do not now appear, but the sun® 


(J) Vhmpilblioy j VuUcoblioj, 8 11 32*1 at 
p ISSdSSl) 

(2) Watson i Ilurgobind, 22 W II 35 
(1S74) /rrMittcr T 

(3) lie Dracuji W V (1892) 1 ng 13 

(i) l)()x-nturo r«J-iK ration « Vlmricta 8 
I mu s Hop 101 

C) /nrr Harris il 2 Cll aiO(lS);) 
p) latm Ira i ‘'aifnraj II C \V N 


Co3 (1010) ,, 

(7) Singa Rcd.Ii i Malaal 1^““ ^ ,j 
30O(169«), anil HOP Khali ir I Cli )l»l d i 
(.10(1681) 

(8) AM OBJ Ilcgami Imilaih Jnii, l» 

(iso..} ,*">,1 irp 

(0) lu.nbctTow. Hrnil W ^ 

(10) \allanoo I niriiunghiin I.an ‘ l 
2 0 I) an) 
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poucr to order this rciinin', na in such n caao a Court Mould strike the party 
oH the Bide of the suit m mIiicIi he had been phcwl and re add him on t lie opposite 
Bide Such a transposition la nuidc frequently in, though not confined to, 
partnership «uiis (1) Thus, m Iklul]! Muncbcrji v Yullccl)hoy,(2) the plaintiff 
Mished to Mithdraw, and ten of the defendants supported his application, 
and on the application of two of the other defendants, the Court allowed them 
to be made plaintilT«, and the phmtill to bo made a defendant A defendant 
who has assigned all Ins rights in the subject matter of the &nit, and has no 
longer any interest in it, Ins no right to be made a co plamtifl (3) 

“Ought to have been joined,” “or whoso presence may be 
necessary.” — Xo pro\’i5ion3 haac been Iiid down m the Code as to the persons 
who ought to be jomed, or who'c presence iiia) be necessary before the Court, 
and the question must bo dctenmiicd on general principles witli reference to 
the object contemplated bj the rule, which is “ to enable tliO Court effectually 
and completely to adjudicate upon and «clllc all the questions inaoKcd in the 
suit” Other sections may, however, bo considered to furnish a guide to the 
Court m the cxercnc of its discretion under this rule (1) 

In the words of Lord Kedesdale, “ ^Vll pcreoiis matcnallj mtcreslcd in the 
subject ought generally to be parties to the suit, plaintiffs or defendants, 
however numerous they maj be, so that the Court may bo enabled to do 
complete justice by deciding upon and settling the rights of all persons 
mtuested, and that the orders of the Court may be safely executed by those 
who are compelled to obey them, and future litigation may be prevented ” (0) 
Lord Hardwicke observed that “the general rule is that you must have 
all parties before the Court who will be necessary to make the determination 
complete and to quiet the question ” (6) Lord Lyndhurst, in Small t Att- 
wood,(7) said that “the general rule is that all persons who are interested m 
the question must bo parties to a suit instituted in a Court of Equity ” A 
similar principle is expressed m Comjn’s Digest, namely, “that all concerned 
m the demand ought to be made parties m Equity Not all concerned m the 
subject matter, respectmg vvhich a thing is demanded, but all concerned in 
tlie ver} tiling which is demanded m the matter petitioned for, m the prajer 
of the bill, or, in other words m the object of the suit ” But a person who 
has no interest should not be added, but only those whose claims must 
necessarily be taken into consideration before deciding on tlie plaintiff’s 
title (8) 


(1) Sco ICrislinabai i Tonubai, S B H CL 
U 310 (ISCo) 

(2) 7 B 107 (1883) 

(3) Sajad Abdul Iluk t Gulam JUani, 20 
B 077 (1805) 

(4) I^araini ICuar i Durjan Kuar 2 A 
738 (1880) 

(5) ^Iitford OQ Pleading, 104 
(0) Pooro V Gark, 2 Alt SIS 

(7) Yonge, 458 See Ram Taruck i> 
RadhaBullab, 15W R 97, 08(1871) ‘All 


iwtsona aro to bo mado parties who aro either 
legally or equitably interested in tho subject 
matter and result of tho suit , Joy Gobuid 
Das V Gouicojiroshad Shaha, 7 W R 201 
(1807), Rajendronath Butt i Shaikh 
Mahomed, 8 C at p 50 (1881) 

(8) Khajah Abdul Gunneo t Pogosc, 12 
W R 430 438(1809), Goicrnmcntt For 
gusson, 0 W R 159 (1868), nor of a person 
against whom no rehef is sought Surno 
Mojoo I Bykunt, 25 W R 17 (1870) 
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rsiX »“.i ?;f .r n— - cr;: 

person TJio same vicn h-i^ 1 a new suit by anotlier proper 

person can be ,s I^eH fJa 

defectne, is to some evtoi^ y in a suit wJiicb, tliougli jiaitiaii; 

plamtis ias aomc title to sue (^“^S CwTshlr^ 

tl ohmt.2 td . „ ! cf T “““=' “■> ■* “ft“ ield ‘Iiat wle 
mend his case bv init. ° against the defendants, he could no 

of actiL aaamstllilTm *'"= “‘ter persons who had a iigl 

for damaces on tl “ ty a purchaser of goods against the icudoo 

the nemoS „r„ t 1 ®™ a ^ correspond with the sample 
as thouuh tlieir “8^““ aell the same to them cannot be made parties 
tlon It fould nntT^'^'a "“i!®'* “'■•pense, and prevent further htiga 

tion’lB) In^tl ‘ ““/ssaiy to an effectual and complete adjudica 

be made ‘tat the first vendor miglit 

in the Code^ d tt Engltat 0 10, but that had not been embodied 

^ a '^1 ‘‘ lo ‘tis section as gniag 

tlio poi\or under clause 18 of 0 XVI « ° 

a Kmciples icgulatmg the jomder of partie-, il « 

a general ids that every pers^on who has an interest in the subleet of a suit 
may bo added as a party The interest must, however, bo an evisting one 

in her possession, it was hold that a reversioner should not he modo a co defendant, 
as ho had no mterest at the time in the property, and h.s mtorest being continsent 

mtere tm « 7 i""'’ 

nterost at aU (6 But it is sulHcicut that the interest is m caistenee at the 
tmie of the addition, it not being necessary that the party added should hau 

nhirtff m 'rf ° “ «s‘“ fr“» “ “"8““' 

plamtiff (7) There can thus be no ground for adding those persons vs parties 

who according to tie original defendants, should bo mterefted m v portm” 
of ‘bo property claimed, i the plaint.fi withdraws his clauu to that portion as 
igamst them (d) It is on this pnuciplc that assignees peudeute /:/c aie m En„hnd, 


(I) Wacott t Lyons, 20 Cli D 5S5 

(J) Cliundcr Coomar Roy v Gocool Chun 
dcr, 0 C 370 (1879), DHorkanatb t Grish 
Chundcr, 0 C 827 (1881), Bbanu luLaram 
i ICasliinath, 20 B 537 (1805) 

(3) D»arkaiiatli i Gnbh Chundcr, supra 

(4) fcco Gojial Ka'^Iu i Ramabaj, 12 B 
il C 11 17(1875), Subbai^ari ICriaCnaiyar, 

1 21 JS3 (1878) But though an action to 
restrain a nuii»auco of a tcmjiorary naturo 
must be brought b_^ tho otcuj iir Joitca t> 
Cliajfull L. K 20 Lq 5JJ, Mhero thoaction 
M brou^jht by the n vcrsiuiicr, i<crunhSiou haa 


been guen to add tho former os co plamtill 
Brodcr t Sadlard, 2 Ch D C92 

(5) Mahomed Badsha t> 2sicol, 4 C 3>w 
(1S7S) 

(0) Huim Chaiid, G P C 45J, 

SunLur Butte Ivo^lasnath Butt, J5 U R 
(1871) 

(7) BboU Ptrsliad i Ram LalJ, 24 C 31 
(IhJtt), US to addition of adoi tc I *on, s'® 
Poraxoitaiu i .imbalaxaua, 1 2 L if- C. i* 
197 (1S(>3} 

(8) J2itonc Bibco t BuLbli lb, 21 B 1 

101 (1875) 
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as well as iii this touiitn, gcucrally added us pirtius (1) In i icccnt Privy 
Council decision wlarc a pirt) hid been joined as to plaintiff, being, by virtue 
of an agreement with tho other plaintiffs, a to owner in an undivided share 
of the property chmicd b} them, it was held that ho could not maintain tho 
suit after the other plaintiffs had coniproumcd their claim, for ho had no present 
caisting interest (2) Tho necessity of tlie presence of persons other than the 
actual litigants on account of their interest m tho subject of a suit generally 
arises in smts by or against co owners, mcludmg members of joint fauuhes, 
and specially m suits for partition (3) In smts against tho Aarnaian by any 
member of the tantad affecting the property or tho rights of the iariiad, all the 
members of tho taricad must be parlies actually or constructively (-1) On 
a similar principle in suits for partition of an) property all the co sharert, must 
be parties (5) The same ptmciplcs apply to a dia'olution of partnership, and 
m ease of tho death of one of the partners, his representatives must bo impleaded 
as parties in a suit betw cen tho remaming partners for tho talongof the accounts (6) 
In a smt by a benamidat the real owner or his assignee ma) be added (7) A 
mortgage bond was executed ostensibly m favour of R, but J was the real mort- 
gigcc A suit w IS brought bj R, tJic bcuaiuidar to enforce tho bond , J, tho 


(1) Uukiu Cb&nil, C. P C 40t , Ahmed 
bhoy i Vullcebhoy, 8 13 333(1881}, UhoU 
Pershad v lUm Lall, 24 C 31 (1897), 
thunderkant Mookerjeo i Ramcoomar 
h.ooadu, 13 13 L. R. 330 (1874) [assign 
meat oi sh&ro m proceeds o{ suit), as 
to lum tatiQP in the ease o( subetitutioa of 
assignees, sco Uarak CLaud t Dconath 
baliay, 35 C. 409 (1897) , Mahadovt Bali.20 
13 730 (1902) , Mitra s Linutatiou, 4th cd. 
p 761, tho proper iractico IS to add and not 
substituto tho assignee JuddooputUo i 
Chundcr Kant, 9 W R. 309(1868), Shushco 
Bhoosun V Muddan Alohuii, 2 C L R 297 
(1878) 

(2) Basant Singh t Mahabir Prasad, F C , 
35 A. 273 (1913) , distinguishing Achal Ram 
V Hazun llu!>aiii Ivhan, 32 I A 113(1904), 
27 A 271 

(3) Mammah t PuUu, 7 II 428 (1884), 

Moidiu Kutti t Krishnan, 10 322 (1881) 

(1) Xlukm Cband, CPC 451, and sco 
rr I, 9, ante and jiost 

(5) Chudasama t Partaie^iig, 28 B 20J 
214 (1903) , Lakhmichand v hachu Bbai 
35 B 393 (1911), Kab Kanta t Gouri 
Prosad, 17 C 006 (1S90) [all tho shares mast 
bo before tho Court], lout Bhoosun x 
laraprosonno, 4 C 756 (1S~9), Pahsladh 
Singh V Luchmunbutty, 12 W R 256, 2u9 
(1869), Paibati Churn Bob t Am ud decn, 
7 a 577 (1831), Paudurang i BhasLar, 11 


B H C R 72(1871), Udaram i Rauu, ib 
76(1875) labwar thunder 1 Ram Ivrishna 
Das 5 t 002 (1830) [apportionment of 
nrnt , CO sharers parties) , Obhoy Gobmd t 
Uur^chuiD 8C 277 (1882) [smt for onbanced 
r«ut CO sharers parties], Tunappaja v 
Lakshnuuara)aua,0 M 284 (1883) , Chaadu 
V Kunhamed, 14 M. 224 (1891) [suit for 
possession of share m property of a ^Iahomo 
dan family], Srecuath Chundir v Mohesh 
Chuudor, 1 C L. R 453 (1878), Aniioda 
Churn Roy t Ivaljy Coomar Roy 1 C 8J 
(1878) [apportionment of rent, co shanrs 
(lartics] , Ulohindrobhoosun v Shoshco 
bhoosun, 5 C 882 (1880), badu v Ram io 
B COS (1892) [mortgageo , purchaser] 

(C) Ramlal v Lakhmichand, 1 B IL t U 
\{>p 51 (1861) As to parties in a suit 
to lecoicr a partnership debt see Mottlal i 
liheUathai, 17 B G (1SJ2), Vaidyauatha i 
Chumasami 17 M 108 117 (1803), Bcvi 
Das » Lerpat, 20 V 265 (1893), Ram 
Raram t Ram Chuuder, 18 t 86 (I8J0) 
Lulchmancn v Siia ProLasj 26 C J49 
(1899) [jomt family business] , Imam ud dm 
t LiUdhar, 14 A 524 (1892) [suit for 
damages for breach of contract of service] , 
.^gappa t Velhaii IS 51. 33 (1894) [rclcaso 
of certain partners suit by creditor against 
others] , 5Iurhdhar t Ram Pratab, I C W 
N XU. (1896) 

(7) beo notes to r 1, anie. 
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real mortgagee, made over the debt on a date previous to the suit, but Mecuted 
tlie formal deed of assignment on a date subsequent thereto The assigDKa 
ere tlien added as plaintiffs to the suit Held,{l) that a bcnamidar vis.y sue, 
and that the assignees ivere rightly added as plamtifis under this section ScM 
also, that the section corresponding to tins rule Mas wide enough to meet e'en" 
c ise of defect of parties , and, further, that the poiver to add parties mu-t 
be exercised u ith reference to the interests which those parties have at the tme 
M hen the addition is being considered (2) 

In tlie following cases joinder v-as said to be necessary or proper, (3) ox 


(1) Bhola Persbad i Ram LoU, 24 C 34 lieu]* Hughes v Delhi Bank, 15 C 3 j 
(J 80C), distinguishing the case of CliuDtlcr (1887) [or to determine nghts of coa 

Coomar Hoy i Gocool Chunder Hhulta tending mortgagees], IhuHusamr 

cliarjec, G C 370 (1870) 12 A. 110 (1889) [or for contribution], 

(2) Ib satam Saran v Mulu, 0 A. 68 (1886) [deal'' 

(3) Sxiils by and agaimt Hind&a aa nuch of sole mortgagee leamg sercral heirs, » 
I’araiartani t Ambalaiana, 1 ‘'L H C H cansue], auitformutaUon,ofnamu,'^xiiiSi^ 
107 (1803) [suit by widow, subso^uelit t Rama DosS, 15 it 350 (1891) [coUec 
adoption, adding of adopted son] , Byrcddi necessary] Mcnl Law , 

I Chuma, C SL 331 (1883) [suit- by father , Manohar Das i yii,-aivx Ah, 5 I W 
bis transportation , sons added] , Dayabbai Murlidliar t Isbri Prasad, b A 676 ( 

V Qopalji. 18 B 141 (1893) [uho should sue Para Chunder i Ameer Mxmdal, 21 \\ 
dftei death of manager addition of co 394 (1874), Guru ‘Mabonied i . 

shareis] Gokool Peishad t Etuaree, 20 96, P B {1878)IsuitforfiactiooalpTOportW 

W R 138 (1873), Nundun Ball t Lloyd, of rent], Bmdu B-slimi Dasi t c 
22 W B 74 (1874) BiILrisIma t Munici 3Iohua Bose, 20 C 107 (1901) [adjust^a* ® 
pahtyofMahad, lOB 32(1885) HanGopal proportionoteshareofreat], 
i Gokaldas, 12 B 168 (1887) Cbundcr Dult t Ram Rnshua Dass, 6 0 OOi ( 
Choudbrj t Macnaghten, 23 B 380 P B , Obboy Gobmd ChorrclJiry t 
(1875) [members of joint Hindu family or churn, 8 C 277 (1882) 
other CO owners must joiu la buit to recover BhceLoo i OomarUiftn, I ^ '' ' 

joint property], P»ajendionaUv Dutt t (18GQ) Door^a Piosad Myteo * 

Shaikh Mahomed, 8 C 12(1881), Bechu Hazrah 3C 474(1877) , RasUbUari^w,a^|^ 

L-U t Ohullah 11 C 338 (18S5) [as also all » bakhi bundan, 11 C C44 (1885) , 
frcbaits and mutuallis], Gurulmgaswami t Chunder Gboso t Kobin Cbundcr, ^ ^ 
Rauidhkshamma 18 U 53 (1801) [suit by (1882) [enhancement], Abdool 
remote reversioner, nearer reversioner Ball Chand, 10 C 36(1883), Sa®ho 
added], MamraaUt Pakki, 7 U 428 (1884) , Bykuut Parya, 19 )V B 2S0 (1873) [mj^ 
Moidin t> Krishnan 10 31 322 (1887) [suit ment], TuJsi Panday t LalaBacbuU ' 
bj member of Malabar Tanrad against C L B 223 (1SS3), F B ^ 

Ivvrnavaii] butts tn reap ct of mortyagts SyedlLram, 4C L B 63 (1879), i 
faorabji t Battonji, 22 B 701 (I8L8) [suit I^aram i 3Ioran 15 C 40 at p 46 J 
for foreclosuro, pnor mortgagee necessary]. Ebrahim Pir i Cursofji, 11 B 014 ( ' 

bukliavrat Ui i Kesho Tcuari, 6 X IV P Balkriabna i Aloro, 21 B 154 G "s* 
208 (1874) [suit for redemption, persona mentj, Hridoy i ^^obobutnessa, 
mUrcslcd ui accounts necessary parties], (1892) [when jialmdars proper 1 
Kagbo balvi i Balkrisbna, 9 B 128 (JSS4), Mohteb All i l“ccr Bai, 1" G ‘ ^ 

Bbandin V fchekh Ismail, 11 B 42a (1887). [application under a 158 of Bcng fu vt 

Dittoram i Oingarain, 23 B 287 (18J8) Act] B/en GuKCTmmt <* 

|Buit lor ndcinption , all iKisonv interested proper jwrJy Krishno 1*^11 * . 

n ( juity should bo jurtu-sj, \tt Ctn. t C]iunIor,22V\ K '52 (IS, 1) [to o t''™ ^ 

" I Wit) V,5\» (as dso in mint* of WimJ , < auiwu c IIibsh*-* ‘ 

lav If rLil,,uicurinforctimHlo/vtlnlor« H B 151 (J87 ') U” 
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unii'fi Mn (1) ifj-MiN llio liTfit «f tlio i!*‘ciifp o( jnrtir-* if llio ‘unt 
t innoi jir< prrlx i»o ini witliuut i pirl\ iml tho j IimtiiT j r<wrr»l« not* 

with olijcrti m, llip ^ul^ inu't 1k» ‘ol (J) 

“Qucstlona involved In the ault." — It lua l>ccn muI tli-it in 
c n tlip nrcr 'it\ 1 f t!ip prr ciifp of 1 jirn-on lioforc tlip Coiitt tiu! iddiiis Inm 
V jnit}, It l« in unllnin r,-i»^ri t« fee wliitlirr llirip wore «|«i Uuih 

UircctU iriMng <int > f md mciJintil to the origin'll riu^c of 'irtion in whirli 
fu<]i ln<l m i<]on1it\ rjr rnmmuniix of iiitfrcAt with the on^inil 


Kttlol «it]| ilrfrnUnt] S4nlu\in;n‘ ** 
(•anjuitonni, 14 It 'll' *‘'‘1(18^) (mil. 
rr;;»r>lin;; TduLtWi fcttlrmmt m Itomla)] 
NiltAntliAlA r MApttrato, (t It G'OdhkSU) 
r NlApiUkto, ft U fi"2 (l85.it 
f irrt maral of obstruct i n from pullirroAil) 
MaI. m<il Unulo r \\>m> I1 It U IL IH 
r It (l'»“4) (suit lo wt a<i la f/-lllciiicnt] . 
(lubtnU (.lanJra 8|iAh& r Hrmanla 

Kutnan S T W V (m 7 (I fi3) (*ml to wt 
am lo uIp unOcr l*uUic Itcmand* ltPco«rr\ 
tclj, ««it o» oWijabon hj httn of tJitjtf 
IvanlLija I<al r Chan<iar. “ b 313 (iv>i) 
Parinathp, <ui< ly luniim^ \iattnrr 
ttuLin IVatad r Clun iar MiiLlur, j V. 480 
(l887) , IUtw Naraia Nurmuz I>u(4 r lUni 
Cbundcr, 18 C. 80 (I8.1U), \tdt anu, p. '>ol 
l^tnoy Ng«TUa\ah< Mi Khan Mliav, It 
\V. lb 413 (I8*0)f Uuddroo Dom I Hoaro 
Miller, & C 17U (l»8l) iitiil I'j loyake 
I’urflioUam c Kala Cotinilji, 2ft It 301 
(1001) (addition of otlior Irgatocsl Suit to 
Jtdnrc projxrij not liille lo all<tel nunt 
Durga Cliaran Sarkar t Jotindra M ihan 
la„orr. 27 C 4 <3 (1S9I) [other but absent 
ikcrw- lioldtruj. .Suit /or rrmoi'al of trustee 
SailajananOa t Uinc-sliananda, 4 C W N 
40i(18J9) Ucnaimdar astoabonamidarB 
right of suit m bis own name stc the matter 
discussed m Huluu Chand, CPC pp 
373-375, and 10 notes to r 1, ante but 
what«\cr mow may bo taken of tlus right, 
any objection may bo met by tho addition 
of tho real owner as bcncdciary 

(1) Sco following eases Coiernmenf not 
necessar j party Chum Lall i Kam Ivishcn 
8ahu, 15 C 400 (1888), F U [obstruction to 
alleged highway], Gosw-aroi Itanchor v 
Sri Girdliariji, 20 A. 120 (1807) [Cir Pr 
O do, s 146 suit for possession of attached 
property] Hal Mokoond Lall v Jirjudhun 
Iloy, 9 C 271 (1882) , JahnnoM Chowdliarani 
t Secrotarj of State, 7 C IV N 3*7 (1002) , 
lUlUislwii Das % Simpson 2'i C 833 (1808) 


[suitlo set a*i le sale for arrears of revniuej , 
Iiui>a p Xpauheb lii II ftlO (Is ll) [suit fur 
aledarati m tliat pUintilT is Kailim Naik of a 
ailUge). ShiU n^aiiuf corjorationi Kubcrii 
Oiuiwkr Paul 1 Stephenson, I'l W lb '»3t 
(Is7l). Sartl Vmecr Sahib r \cnLatarami 
1C M ifillsii), llarsabai Mai I Maharaj 
i \ .01 (Is'J), Ivrishiia}>a i 

llrlUry Mimici]>al nuunnl. I*i M i 0 (loji) 
//••>/« /unify ilan \ osii ler r Mahadil 2i> 
II IS.'* ()8 i>) [loan from J int family funds] 
//n| ittt t ii/rrirnirs, tide ai>l< p 761, 
ami as to \ li /* Hint Art 1881 hio 
M adho IVaxail t \mbar 5 A 503 (l88J), 
Gobiod Itam t \aram Das, U \ 304 (1887) 
Vrjiante foyutration liscUcc i ''ccrotar^ 
of State ift 1 \ 111 (1803) [suit againat 
Government cancelling order of zemindar 
ami lessees not neecs&ar} parties}. Spceife 
jKrfotmnnu luckumsoj 1 lazulla, 3 11 
177(IS5»}, MokundLalli Chotay I.,aU, Ui 
C lUftl (Ibiil) Purushnttaina i Kaju, ll 
M 11 (1687) Prof>a<e Manl i Ifuckle 13 
P ]> 110 [citing of pirsou intircstcil iii 
intcetacj] Diixiree Uamsay 1 llovlc, 3il 
C. 469, 4J7 (1003) [intcrvenli n of alleged 
adulterers] Idininislration Dhunraj t 
Broughton 15 11 I It 2 IG (1875) Oriental 
Banb \ Gobind Lall Scsal, 1(> C 713 (1884) 
[misjoinder of third parties in possession of 
assets] 

(2) Itamsobuk v Ram Lall Ku n luo 6 C 
845 (1881) [suit on joint contract all con 
tractors not parties] , Rajcndrcnatli Dutt 1 
Sliailcb Mahomed 8 C 42 (1881) [suit fur 
possession of property by trustees in which 
complete justice could not be done ui absence 
of one trustee] , Durga Oharan barker v 
Jotindra ilohan Tagore, 27 C 493 (1899) , 
objoction should bo taken Shirokuli v 
Vjjibal 10 B 297 (1890), and a person wlm 
refuses to join as jlaintiQ may lo made 
defemtant Juggodumha 1 Harnn Cliun lor, 
low R 10S(18C&) 
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Lase of d *f , “t to tli.8 rule was wide euougli to meet enn 

be excised with rcfereiiee to the interests whic), those parties have at the hue 
^\llen tile addition is being considered (2) 

fo llowing cases joinder was said to be necessary or proper, (3) 


(ISO/; [or to determine nghts or toa 
tending mortgagees], Ibn Husaint BamdiJ 
12 A 110 (1889) [or for contribution], Ta' 
safcam Saran v Mulu, 9 A 68 (1886) [dealli 
of sole mortgagee Iea\ing ssroral bem> "1® 
can EuoJ , suit for mutalion of names, Vaasiw: 
t Rama Doss, 15 Jt 350 (1S91) [collector 


‘ ® '■'“J' Hughci . Delhi Baat, 15 C h 

koniir ““ »' Cliimdcr (1SS7) [or to dotermmo nghn of 

Coomar Roy i Gocool Chunder Bhulta ■ ’ . ^ ■ 

charjec, 6 C 370 (1879) 

(2) Ib 

(3) Suits Ay and ngatnst Hindus as such 
I*ara\artam t Aiubalavana, 1 M. H C R 

197 (18GJ) [suit by widow , subsequent t Rama Doss, 15 iL 350 (1S91) [c 
a op ion, adding of adopted son], Byrcddi ncccssaiyj JientLaw, suits bi/ co sham 
t Clunna, 6 II. 331 (1883) [suit by father , Manoliar Das t JIanzur All, 5 A 40 (1882) 

Ins transportation , sons added], Dayabhai Murbdhar i Ishri Prasad. 0 A 576 (1884). 

K Gopalji, 18 B 141 (1893) [who should su© Tara Chunder i Ameer Jlundal, 22 W 1 
attor death of manager, addition of co 394 (1874), Guru Vahoined t Voraa, 4* 

shdrers], Gokool Peishad i Etwarcc, 20 90, P B (1878)[8uitforfractionalpropoitic 

'tw ^ Lloyd, of rent], Bmdu E^shim Dasi i 

— w K 74 (1874), Balkrislina 1 Munici Mohun Bose, 20 C 107 (1901) [adjustment 
pality of JIahad, JOB 32(1885), Har, Copal proport, onateshareofrent], IslnurCLundc 
c Qokald'is, 12 B 158 (1887), Chunder Dutt t Ram Krishna Dass, 5 C 902 (lS»i) 

(howdhry v Macnaghten, 23 W R 3 g 6 w t> /si i «i . Wun 

(1876) [members of joint Hindu family or 
other CO owners must join in suit to recover 
joint projierty], Rajendronath Dutt t 
blniLh Mahomed, 8 C 42 (1881) , Beebu 
I M I OhulIaL, 11 C 338 (1885) [as also all 
^tb1lt5 and mutwalhs], Gurulmgaswanji i 


Kam Krishna Dass, 6 u w- 
Obhoy Gobind Chowdhry i HuO 
8 C 277 (1882) [apportionmcatj 


— t 

Raiudlakshainma, 18 M 53 (IS91) [suit by 
remote reversioner, nearer revirsioncr 
added], Mammaliv Pakki, 7 M 428(1884), 
Sloidin V Krislman, 10 M 322 (1887) [suit 
by member of Mvlabar Tarwad against 
Karuavan] Suits tn respect of mortgages 
Sorabji v Rattonji, 22 B 701 (181.8) [suit 
for foreclosuio, prior mortgagee nctessaryj, 
bukhawat .Ui t Kcbho Tewaii, 0 N W P 
208 (1874) [suit for redemption, persons 
mtcrcblcd in accounts necessary parties], 
Raghobahii Balkrishua, 9 B 128(1884), 
Bhandin i bhclJi Ismail, 11 B 4 J 5 (1887), 
Dattaram i Gangarain. 23 B 287 (1898) 

I suit for ivdcmjUion , all i>cibon5 micrcslctl 
in sliouM bo parlies], Mt Un • 

Il.iutiourm J 11 I J. , OJU [us also m 
*■« It iiti I J.1UU i>r I nfurceimnt of vtinlors 


P B . 

churn, 8 C 277 (1882) Lapp«“‘““ — 
BhccLoo i Oomarkhdu, 1 N P •" 
(1809), Doorga Prosad Mylco i Jojnttriiin 
HaziaJi 2C 474(1877), EashbLari^uklifJ' 
t Sakhi bundan, 11 C C44(JSS5), JofecnOtj 
Chunder Ghose i Kobin Chunder, 8 C 
(1882) [enhancement], Abdool llosscin < 

I all Oiand, 10 C 30 (1883) , bantio Bam ' 
BykuutParya, 19W R 2S0 (lS73)[niMSUrt^ 
mentj, lulsi Panday i Lain Bachu *' 
C L R 223 (1883), P B , Dob ' 

SycdIkram.4C L R 03 (1879). Harcni* 
Narain t Moran, 15 C 40 at p 40 (I85j « 
Lbrahim Pir i Cursctji, 11 B 044 (lSad> 
Bolknsbna i iloro, 21 B 154 (1896) 

mentj, llridoy i JMohobotntssa, 20 C. - 


(1892) [when {.atnidars j.ropcr 
3fobccb Ui i Ameer Rai, 17 C 538 (R 


aloueeb Ui i Ameer Rai, 1. G oua 
[application under s J58 of Bengal Ttn«n''*| 
Act] Jlfien Goicriitneiil a nutssarg 
proper partj Knsliuo I-ulI • 
Chunlcr.J-MV R 52 {JS71)[tc,oblam w”' 
iiieut of CliiirJ , Ciiiuion i JliMOiwtb ^ 

" - r tlnit *'■' ' 


15J (Ib7‘l) [to ; 
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win ( 1 ) if^inN tlio »tl«l of lln* of I'.irhr^ if tlio «iiit 

fanni'i iifopr ijv 1.0 on uilliout nldinn i pittv itnl flir> pIiintilT jir<v<i>lH not* 
Mitli iin iin.; lion, tlo* mit inn^l br (J) 

“ Questions involved in the suit.” — It lia« been muI tint m nlin^ 
on till’ iiccfiMt) of tin’ prr cnee of i jicrton Ifcfoic tlic* (oiut ainl acMms Imid 
as a piity, it IS Uwful in itnlirurj ca^es to fcc vilictlicr tlirre iirro qiin-tioli-i 
directly ariMn^ ont of and incidmtal to the uri>.nvil of action m ulnoh 

Furh person Ind m iibntity or community of intircst witli tlic ori^iml 


.irttb'') «ilh tlrfcnlAnt]. S^nlamn^Ui r 
C>»n]>i(sin;ji, ]4 It. i', .*>'r| (IS9^) [*ait 
T*]util»n vtllrmrnt m Itombkj] , 
N*tlLAntIui>A r Mftpklrate, 0 It (j70(lvsu). 
lUUrAm r. Mapslrktr, G It 07^ (liw&i)(onlrr 
(ur n moral nf oListrucliun from pul lie r<>a>lj . 

lirailo r t\iKc, H ]t I. It IIh. 
]*, It (I'lTt) [suit to set a*i ]q M-tilrmcnl}, 
(7ul>ii)l4 Chandra Miaha i Ilcmanta 
Kuman. 8 \V X 0.’i7 (l‘M3) [imt to Frt 
audo ulo under I’uIjIic I>cmtn<l* Itoeoicrr 
Aci]» not on Migclwn hy Ktut o/ Mtj'f 
I^atidLija I<al r. Cliandar, < .C 313 <1*101) 
Vartntt*h\p, <«it ly /urti(in^ jxtttna 
Culm IVaud i C’luudar ^lllklur, U V 480 
(188?), Itam Narain N'ursin;; Dum « lUm 
Cbundcr, 18 C. 80 {18JU), !■</< anU, p. 304 . 
.t^enry • Nga Tlia \fth < ^(1 Kban Mltanr. II 
W. IC 443 (1870). Ituddrco Dos* c Hoaro 
Miller, 8 C t‘0 (1881) ^uit l/y I'yaUt 
PurKbottam t. Kala Doiindjt. 20 1) 301 
(11 k) 1) fadiiilion of other legater*} Suit lo 
drtlare juvifrly not liulU la allae/imtiU 
Durga Clurau Sarkar t Joiiudra Mohan 
lagore, 27 C 4'i3 (1830) [other but ab%ent 
_ Aetrw- Suit jvt rt mtad o} tni»t« 

bailajaiianda i Umeelunanda, 4 C tV. N 
402(1809) licnamnlar , a* to a Ucnanudar’a 
right of suit ID lus oun name, see tho matter 
discussed III Uukm Chand, C 1’ C pp 
373-37S, and m notes to r ], anlt, but 
whateicr new may bo taken of this right, 
any objection may bo met by tho addition 
of tho real owner as beneficiary 

(1) Sco followmg eases Government not 
necessary jjarty Chum Idl t Ram Kishen 
Sahu, riaJCOflSSS), F 15 tobstrucUon to 
alleged highway], Goswami Ranebor t 
.Sri Girdlianji, 20 A 120 (1897) [Cir IV 
Glide, s 14G, suit fur possession of attached 
projicrty] , 15al Mokoond Lall i Jirjudhun 
Ro}, 9 C 271 (1882) .JalinnoM Chow dharani 
1 Secrctarj of .State, 7 C W N 377(1902), 
Rilkisheii Dis t .Simpson, 27 C *‘33 (1898) 


(»uit toact asi le, mIo for arrears of reiTiiue] , 
lAa|u •* \|>auheh, 10 It OlO (I** ll) [suit fur 
drvUralioit tlist I Uintill i* Kailini Naik of a 
tillage). ^hiU iifoitut corj’ornUonf Nuheen 
tliumlrr Paid i .StepUriison, l.'i W Ik .TSI 
(iatl), '>ie<l Vmecr Kahib I \enkataraini, 
10 M 2r((l8i2), IfarMUti Mai I Maliaraj 
''ingh. 2 \ 291 (1879). Krishna^^a i 
Ih-lbry 31iinicipal Council, !'• ^1 2 i2 (l&Ol) 
ll•^u^u fitnity, llan tosudev r tiahviu, 2i> 
It I33 (|8 •») [loan from joint faimly funds] 
/.Vrl iiuti iii/rrienoM, tide tinlr, ]i 
ami aj W H J‘ JUnt Aft, 188J, see 
Mailbo IVaaad i Andcr, S A 303 (l88j), 
GobmdiUmt N’aramDos.O \ 394 (1887} 
StpamU Hfyulration hiHchrr i weerotor) 
of btalo. 20 I \ 10 (l898) [suit against 
Gorcroment, cancelling order of, zemindar 
and leasees not nceesaary parties]. Spcetjic 
jttjormnnu l.uckurwio^ t Fazulla, 9 Jl, 
177 (I8d0), Mokund Lall t Chotay I^all, lo 
0 lOCl (1881). Purushaltama i Raju. Il 
M 11 (1887} PrU/ate \Sanlt Huckle, 12 
1* D 110 [ciUng of juraou interested in 
intestacy] Diivrce Uainsay » Itojle, 2u 
C. 4S5, V4” iinttiseiAww \>i tk\'(egtn\ 

adulterers). Adminulralton Dhunraj \ 
Broughton, 13 15 L R 2')0 (1875}. Oriental 
Bank i Gohmd Lall heal, 10 C 713 (1884) 
[misjoinder of third parties m possession of 
assets) 

(2) Ramsobuk t Ram Lall Ivuondoo, fl C 
813 (1881) [suit on joint contract , all con 
tractors not parties] , Rajenilronatli Putt i 
bhaikii Mahomed, 8 (' 42 (1881) [suit for 
possession of property by trustees in which 
completo jc^tica could not bo done mahscuco 
of one trustee] , Durga Cliaran barkar t 
Jotmdra 31olian Tagoro, 27 C. 493 (1899); 
objection should ho taken Sliirokuli t 
Ajjibal. 15 B 297 (1890), and a jxrson wlio 
refuses to join as plaintiff ina^ Iio mado 
itefendant Juggodumha i ITarnii Chunikr, 
10 W R 108 (1808) 
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phmtifi or defendant (1) The lule expressly provides for tlie addition 2 i 
parties, of persons “whose preaeneo before the Court maj be necessary in order 
to enable the Court to adjudicate upon and settle all the questions involved 
in the suit ” It has been held in some cases, that only those questicm 
are deemed to be involved m the suit which arise between the ongiMl 
parties , and that where new questions will arise between them and anj 
other person there is no justification, for ins joinder as a part} (2) On tlie 
same principle, it has even been held that if in an appeal a responder' 
dies, and on the appellant’s application the name of a person is enterei 
on tlie record as the respondent’s representative, another person claizmi'i 
to be such representative in lieu of him cannot be impleaded as a part; 
under this section and sect 107, a'* tlio question of representatua titl 
between the two persons is not a question involved in the suit (3) la tli' 
case first cited it was lield that the questions referred to in the section niustb 
questions between the plaintiff and the defendant, and not such as may arw 
between co plaintiffs and co defendants inter se In the second case tb 
majority of the Full Bench held that a person wlio is not, in fact, the Ifg^' 
representative is not a person who ought to bo joined, and that if the sectioi 
applied It would be the duty of the Court to decide on the rcpresentativa tit e 
"Mahmood, J , dissented from tho decision of the majority of the Court ou 
held that tho applicant liad “shown a sufficient case to entitle her to boiw j 
a respondent without tho condition precedent of any decision’ as to 
representative title to the deceased The same view had been fal«a ^ 
"Madras High Court, (4) in which Turner, CJ, observed “that ^ 
appears a substantial doubt whether tho person indicated b) the appcbiu 
the representative of a deceased respondent or a representative for all 
connected with tho matters m litigation, and if a person other than the 
indicated by tlie appellant lajs claim to tho representative chancter au 
good primd facie grounds, and where if he be not allowed to join, tho 
of the person entitled to the estate of the deceased may be prejudiced 
consider the Court ought to proceed under sect 32 to make Jum a 
the appeal ’ Tlie Madias High Court has la other cases also 
e\pression under comment in a broad sense (5) Thus,(C) a person 
claimed to bo jomtl} interested with tho plamtiJT in a bond on . 

feUit was brought was held to have been rightly made a party , the 
observing that the acceptance of a construction of the words restricting 
to questions between the parties to tlie suit would m\olve the a dditi^ ° ^ 

(1) Naraim Kuar v Duyan Ivuar, 2 A (3) Hur Narain Singh * Kharag 

738, 742 (1860) A 447(1887), Vluhammad Ifusam « J 

(2) Uul m Chand, a P C 401 , eco follow halo, 10 A 223 (1S8S) , and Vithu tj ^ ^ 

ing cases, in winch adihtion disallowed 15 11 145 (1800), in which there “ ^ 

KnlianRaii lUmllatan.lSA 300(1800), of puto as to who was entitled to rej 
|)craon who claimed by a titlo distinct from deceased plauitilf iif -ii 0 /lb'*)' 

that un Icr which lartics to tho suit clainiod (I) Athiappa t Aya/ina, 8 

H^r^v^anat Ma>a Das, 1891, P H No 83. uJeanle,p Sol 

cit^d m Kukm Chanl, C P 0 iCl , ot a (I) Uul m Cli ind, C P ^ ^n, ^ 

j*cr»on who in a amt of ono who claifDc I fo ho (3} V^dianiday^ an i 

riit llod lo an iiiU-fcst m tho jropertj lO M ''2(1881) 
irif rrriL t> tin ju l^mcnt-dclifor 
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words “between tbo parties to tlio suit,” and that “tlicro can bo few, if an), 
(piestions which cannot bo determined between tho parties to tho suit one 
wa) or the other, and of which tlio dcteniiiiiation if the) be material, will, 
as between the parties to the &mt, not be final , ” and “ on the other hand, 
the interpretation warranted b) tho terms would enable tho Court to n\oid 
conflicting decisions on the same question which would work injustice to a 
part) to the suit, and fiiiall) and cffectuall) to put an end to litigation respect 
mg them” In a suit against tho personal representatives of the obligor of a 
bond, who was also the manager of a mull, it was contended that the bond 
debt had been incurred for the wiuK, and tho successor in the management was 
held to have been propcrl) made defendant (1) The Calcutta High Court 
also took a broad view (2) of the CTiiression in a ca<50 (3) m which certain lands 
belonging to a joint estate were held by one of the co sharers under a 
private arrangement and let out by him to painidars, and on partition they 
were allotted to another co sharer, who, in a suit brought by him against the 
tenants for rent, impleaded the 2 ^otnidaTS as defendants m order that the 
question of the tenants’ liability might bo decided m their presence , and 
tho Court hold “ that they were properly made defendants m tlio suit and 
that the Courts were justiEod m tT)ing the question of tho right to receive 
tho rent as between tho plaintiffs and tho patmdars ’ and that ‘ the trial 
of that question was in truth ncccs«ar) m order to ascertain whether the relation 
ship of landlord and tenant between the plaintiff and the tenant defendants 
existed or not ” Tho exiircssion as used m tlie corresponding English rule 
also has received a broad but still a lumted interpretation (1) Thus it was 
said that the term “involved ’ was somewhat clastic, and might bo so eon 
strued as to include a great number of subsidiary or collateral rights but 
though it was difficult to deflne the meaning of it, there must be some reason 
able lunit (0) Esher, Jf R , said ‘ I can find no case which decides that wo 
cannot construe the rule as enabling the Court under such circumstances to 
effectuate what was one of the great objects of tho Judicature Acts, namelv, 
that, where there is one subject matter out of which several disputes arise 
all parties may be brought before the Court, and all those disputes ma) be 
determined at the same time without tho delay and expense of several actions 
and trials ” (6) 

Sub rule (3) Consent of person added as plaintiff — In the cose 
of the addition of a person as plaintiff or as ne\t friend their consent is 


(1) Tlurtliasami t GopaU 13 M 32 
(18S9) 

(2) Sco HuItu Cliand 4G2 

(3) llriJoy 'Nath f ilohobutncssa £0 C 
2S5 (1S92) 

(4) Sco llukm Chand C P C 403 
(O) J\oms 1 Bcazlcy, 2 C. P D SO 

(G) Montgomery t IVy 2Q P 321(lt>9j), 
and in Byrno v Brown, 22 Q B D C57 it 
WAS liclJ to Lo one ol the chief objecU of the 


rulo tosccurotliat wliercveraCourt CAnsco 
in tlio IranAAction brought before it that tho 
rights of ono of tho parties will or may Lo so 
a&cctcd that un lor the forms of law oti cr 
actions nis} bo brought in rc&pcct of that 
transaction tho Court shall haTo power to 
bring all tbo parties before it and determine 
tbo rights of all in one proceeding See 
Ilukta Chand, a P C 4G1 



5G8 


TJIF COBF or CIVIL PROCEDURE. 


TiKST SclIER 

0 i,r 10 


necessary (1) TJie section does not, Jiowe\er, require, as does tlio Englisli 
rule, (2) tliat tlie consent should bt m writing 'llie Court, if it thinks 
it necessary to add a plaintiff, may stay the action until liis consent is 
obtained (3) Vide ante 

Representative suits — See notes to O I r 8 

Sub rule (4) — Defendant added, amendment of plaint — This 
rule, which corresponds witli sect 33 of the last Code, is taken from 0 XVI 
r 13 of the Rules under the Judicature ^Vet, but some confusion crept into 
the wording of that section in its modification with reference to the Indian 
law The words “ i/* ‘previously fled” thus appeared to be unnecessax) , 
and what was intended to be served on the nev\ and the original defen 
daut was evidently not only “on amended copy of the summons,” but an 
amended copy of the plaint (4) The rule has now been amended so as to 
include service of \ copy of the plaint The rule does not contemplate that, 
upon the addition of defendants to a suit a cause of action dilletcnt from that 
upon which the smt was founded, winch ina} ha\e occurred to the 
plaintiff against the added defendants, should be added to the claim All 
that It requires is, tint wlien a defendant is added the plaint sliould be 
amended m such manner as maj be necessary, and that an amended copy 
of the summons and plaint lie served on the defendants The amendment 
tliere referred to is such amendment as is necessitated by the addition of a 
defendant, and not such an amendment as would add to or alter the nature of 


tlic suit as ongmally brought (5) 

Sub rule (5) — “Subject to the provisions ’’—This clause fonneily 
commenced with the words “ All parlies uhose names are so added, etc ” Accord 
ing to a strict construction of the section, these words referred to all the 
prcMous clauses of the section and therefore also to cases m which the Court 
had made a person a defendant of its own motion The power of a Court to add 
a part} and the duty of that Couit to dismiss the suit as barred by Imutatioii 
are two different questions, and a Court may under this section add a party 
necessary to a suit although it may be obliged by the Limitation Act to 
dismiss such suit after such party has been added (6) It had hoi^e^er been 
held (it IS submitted erroneously) that no question of limitation could be raiset 
by a defendant who has been added by order of Court after the period of limita 
tion But it has been held by a Full Bench of tlie Calcutta High Couit that 
a Court acting under the second paragraph of sect 32 of the last Code is bouu 
by the provisions of sect 22 of the Limitation Act (7) Sect 23 of the Limitation 
Act, whicli is the section generally applicable, does not apply wliere really 
persons are not made defendants, but only the names of tliosc already so an. 

(1) Uraasundanv Rainji 7C 242(1882), C A Roberts v Holland 1 Q 1 
if f bjection is taken the proper course is to (1893) 

I lake the party defendant, lb , and see Be (4) Hukm Chand C P C 408 
JianoLaUDosst IladhaNathDoss,22W R (5) Hmgu Lai i Baldco Kara 24 V • 
229 (1874) CM (1902) 

(2) See cases cited m Annual Practice, (0) Imam ud dm j I ilftdhar, 14 \ 


1905 pp ir? 1C3 aiilCoxi James lOCh 
'•> 


(1892) 

(7) Ram Ivinl ar i 


\Uul 15 C '■l 


11) 


(DSiefanlv Pan ly 30 Ch D j> 71, (1 JO") , H C W N T 0 
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pxprcsslj mcutioucd, is where i clerical error is corrected (1) or wJioj c the pcrsoits 
sro comprised ni tlie designation guen (2) 

“ Shall be deemed to have begun ” — It liaa been pointed out (3) that 
it 13 peculiar tint this provision is different from that in sect 22 of the Indian 
limitation Act, under whicli the suit is deemed to have bccli instituted in 
regard to a person nhen lie is made a party The effect of tlie law of lunitation 
in regard to the joinder of defendants under the present section is, that if the 
period of liimtation for a suit against the added defendant shall have expired 
before the scraice of sunimona, and the claim against the original defendant 
13 such as cannot proceed without joining as defendant the person against 
whom the claim is barred, the entire claim will fail even as against the original 
defendant TJius ji pro emption claim against one of the joint vendees will 
fail if the summons is not served on hisco vendee till after the expiry of the period 
of limitation for a suit for the claim (4) even though the delay m the service 
ina} not be due to the plaintiff Wicre m a suit a person is added as a part) 
defendant at tlie instance of the Court after the period of limitation sect 22 
of tlie Limitation Act applies and bars the plaintiff s remedy as against the 
added defendant (0) 

There is no reference m this section to the Indian Limitation Act in regard 
to persons joined as plaintiffs but sect 22 of the Act applies aNo to the case 
of joinder of \ plaintiff where the joinder is under clause 2 as well as when it 
under clause 1 (G) 

Appeal —'See sect 104 and 0 XLIII r I and notes thereto Tlie Code 
of 1882 gave an appeal from certain orders under sect 588 clause 2 ^Vll orders 
under sect 33 were not appealable but where there was no appeal the order 
might hav e been attacked under sect 091 of the former Code on appeal from tlic 
final decree (7) An order based on an erroneous construction of the section 
was held not subject to revision under sect 622 corresponding with sect 115 
]jost (8) A party who had assented to an order could not of course complain 
of it in appeal (9) Where an order adding a defendant under this section was 
not appealed agamst and no objection was taken thereto m the memonndum 
of appeal an oral objection taken on appeal to such order was disallowed (10) 


(1) Maoni t Crooke 2 A 290 (18 9) 

Peary t Norendra 37 I A 27 (1909) 3" 

C 229 

(2) Pragi Lai t Alaxwell 7 A 28* {IbSo) 

(1) Ilukm Chand CPC 400 

(4) Habib ul lali i AcLaibar 4 A 145 
(1881) 

(5) Ramlaakar Biswas t Aklul Clianlra 

Cbowdliun 11 C W X 350 (1907) 35 

C 519, F B 

(0) See latmabai t Pubbai airji 21 B 
''80 (1897), Ljishnat aitkampenima 10 M 
44 (IS86) J»banti Nath i Gokool Chunder 
IJ C "fiO (1S91) [defendant cannot be made 
CO pla ntjfl alter bmitatjon period) Harak 
Chanl I Dconath sal ay 2o C 400 (189 ) 


[Iinutation applies to ass gnment after su t 
nde ante p 5G3] 

(7) Googleo ‘^ahoo t Prcnilall Salioo “ f 
148 (1881) see Ridl nath 'lahov » Popto 
Saloo 14 n II JO (18 0) 

(8) Itabbabat Noorjcbai JlC 90(18S() 
As to action under tbe f barter Act ero 
Judooputtco t Chunder Kant • 1) P 30 ) 
(18C3) 

(9) RaUial Doss t lO-otap Chunder 12 
at U 4^0 (1809) B<»r Plmnler Boy » 
hi aikh Tuxneczooddccn 12 1\ R 87(l8C)) 
Sha kh Lall Mahoinid i Miaikh 1 eor Nazur 
ISU R 112(187.) 

(10) Ban«.i IaI « Rai ji 20 K Ttl 

(!&»•.) 
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Under tlio present Code no direct appeal la given and the same rule as to revibion 
will apply Tlie Code ma), hoi\e\cr, be objected to m the appeal from the 
fill'll decree under sect 105, pojf 

11. , The Court may give the conduct of the suit to such 
Conduct oi slUt. 'person as it deems proper. 

Conduct of Buit. — Tins rule was originally part of sect 32 of the last 
Code which referred to conduct of suit by the plaintiff The word “ suit ” 
docs not ordinarily include defence, but, according to the English practice, 
the conduct of the defence also is often given to one of the defendants , as for 
instance when a surviving partner of a partnership was made a co defendant 
as one of the e'^cGutors of a deceased partner, the conduct of the defence was 
given to the other executor on the ground that the intcxesls of the survivmg 
partner might conflict with those of the estate of the deceased partner (1) 
Apparently with a view to adopt that practice, the word “ person ” has been 
substituted for plaintiff 

12. (1) Where there are more plaintiffs than one, any one 
Apm«tr,c, of om o! “ more of tkem may be authorized by aay 

several plaintiffs or de- other of them to appear, plead or act lor 
icndants/orotAers Other in any proceeding; and in like 

manner, where there are more defendants than one, any one or 
more of them may be authorized by any other of them to appear, 
plead or act for such other m any proceeding. 

(2) The authority shall be m writing signed by the party 
giving it and shall be filed m Court 

Appearance by one of several plaintiffs oi defendants — 0 lU 
r 1 enacts that parties may appear and act themselves personally m all suits 
The present rule provides for the actual representation o! a party to 
i suit in the coiuso of its progress by another party on the same side, and 
0 HI r 1 lastly enacts that a party may, unless the Court otherwise 
directs, bo represented by a stranger to the suit, namel}, by a professional 
ailviBcr or by certain recognized agents specified in 0 III i 2, pat It ^as 
held under the corresponding section of the Code of 1859 (sect 115), that it 
uas suflicicnt if the authority was m witmg, and that no general power o 
attorney was necessary (2) 

13. All objections 07i the ground of non-joinder oi mis- 

Objections as to non joinder of parties shall be taken at the eailiest 

jornrfcrorinisjoinrfer possible oppottumty andj m all cases ulicre 
-issues are settled, at or before s-uch sdtlcment, unless the groio^f^ 
of oh)ection has suhsequently arisen, and any such objection not 
so taken shall be deemed to have been waived. 

“ Obje'^ions ” — TJic objection dealt with bj this rule is one for joinder 

ID ivrv* iu>, a n, 2S2 (1S91) I03(isr,i>) 
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or misjoinder of piities It docs not refer to objections on the ground 
of want of a cause of action or right o£ suit m the plaintiff, \\hich may not be 
di-closcd until the case has been proceeded with and e\idcnco has been 
taken (1) In the case of objections with which the rule docs deal, the 
question whether there is or is not a want of parties in any particular case will 
depend on the substantive law applicable to it The rule of procedure docs 
nothing more than provide that ccitam rules of substantive law can only be 
enforced or given effect to in a particular way or under particular limitations 
So while sect IS of the Contract Act is a matter of substantive law, the rule 
includes an objection for want of a co promisee as a plaintiff, it being intended 
to bo a restriction on the right or necessity , as the ease may bo, of joint promisors 
or promisees to sue or be sued together, just as other limitation and procedure 
rules are virtually restrictions on tlie exercise of rights which, but for them, 
would exist and be enforceable (2) 0 II r 7 enacts a similar rule as regards 

causes of action 

“ At the earliest possible opportiuiity.” — The necessity for this 
provision and that in 0 If r 7 is founded on the fact that if the objection 
13 taken in tune, the plamtiff may take steps to join the persons whose non* 
joinder may bo objected to (3) or remedy the nnsjomder of claims objected 
to The first hearing of a suit may, however, bo the earliest opportunity a 
defendant may have of raising the objection, which, if taken m the defen 
dant’s written statement, cannot be considered too late (4) But the 
grounds of objection must have ousted before the first hcarmg, othczwiso 
an objection could not have been made or waived If it did not so exist 
an objection may be made after the first hearing at the earliest opportunity 
after It came into existence (o) The time now fixed is the settlement of issues 
As pointed out in the first of the cases last cited, “cases might occur m vvhi^li 
sect 34 would not prevent the defendant from objectmg to the want of a 
proper party even after the first hearing, viz where after the first hearing 
and before decree a co parcener or rcmaiadcrman or reversioner is born, or 
where a woman (who is a party) is married to a man who is not a part) 
to tlvo suit 'Ibo objottvon did not txist at or belcae tbo fu&t beaimg and 
therefore could not have been made or waived by the defendant, and if 
ho made it at the earliest opportunity after it came into existence, ho 
would have sati’ified the spirit of sect 34’ The section has been amended 
accordingly 

If the objection is aduutted by the plaintiff, the Court should, in the ease 
of parties, act under 0 I r 10 and not dismiss the suit (C) and the Court may, 

(1) Keimgeri Droz,25B 433,467(1900), Co,7C 004 003(1831) 

m which case the defect was m the phunlill s ( 1 ) Imam ml dmt> Ldodhor,!! t.031(IS02). 

title and not mcrclj in the onussion to add (5) Modiie t Doegre 5 B 003 (18S1), cited 

tho real owner whose mtercst entirely ex po*L See also Imam ud dm c Liladhor, 
eluded his own. ttipra st p 036, u here the Court referred to 

(2) Per Powell, J , in Kale Khan r Seva hut did not decide upon the question of tho 
Ram, 1 Sj> 9, P R. J'O loG, and in JadulU effect of isnorance of tho facts on which the 
Khant Bhanailal 18S2 P R K’o &S, eited objection depends. 

m Ilukm ChanJ, C P C 4CS, 4fi3 (t») See tan CclJcr r Sowerhy, 41 CTi. D 

(3) Rajnarain i Lniversal Life ^siuranco 374. and antt, p. 31 i 
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w]iere it is possible, wlietlier the (lefend'inl omits to object (1) or objects iiicl 
the plamtiS refuses to admit the objection, c^eicise of its own motion the pouers 
given by that rule If tlic objection when taken is not admitted by the plaintiil, 
and lie does not apply to amend, but maintains the correctness of the plaint, 
and the Court, without immediately deciding the point, tries the case, and at 
its conclusion finds that the objection is gooil on facts proved by the defendant, 
tlie suit must be dismissed (2) 

" Waived.” — Where an objection as to misjoinder (3) or of non joinder (1) 
IS not taken in the Court of first instance it will be disallowed m appeal, and 
the claim will be disposed of on tlie merits In Dhirm Das v Shama 
Soondri (5) the plaintifi widow made an adoption pending the suit, but the son 
was not made a part), and on an objection being taken as to that before 
the Pnvy Council, Lord Campbell spoke of it as “ a ^afc maxim for a Court 
of Appeal to bo governed by, that an objection, which, if taken, might have 
been cured and which has no< been taken in the Court below, shall not be 
taken in the Court of Appeal And see now sect 99 which amends the 
former sect 578 so as to include cases of misjoinder The former section con 
eluded with the words “ by the defendant ” It was pointed out (6) that 
these words showed that the section did not Urrut the nglit of the plaintiff 
to add parties at an) stage of the proceedings Tiiu^, m the case cited 
it was said ** Often a defendant may be indillcrent to the absence of 
persons who ought to be parties , but it, nevertheless, may be most 
important for the plaintiff to add them in order that they may be bound by 
the decree m the cause The plaintiff may not, until an advanced stage m 
a cause become aware that persons ought to be made parties who have not 
been so made The defendant may be well aware that those ought to be made 
parties, but purposely lets the first hearing pass without objecting to their 
absence from the suit and thus, so far as bo is concerned, waives the right to 
object But his waiver of that objection would not affect the absent parties 
and a decree made in their absence would not bind them Hence it is that 
although sect 34 bmits the defendant’s right to object, the second passage of 
sect 32 (corresponding with sect 29), leaves it open to the plaintiff ‘ at any 
time ’ before decree to obtain permission to make new parties ” The words 
have now been onutted as unnecessary 

(1) Imam ud dan v Liladhar, 14 A 024 actiooj, Magalunv Narayana 3M 309(I8SJ) 

(1892), at p 52C (4) P&ramasiva t Knabna, 14 M 493 

(2) Boydonath Bag i Grish Chunder. 3 C (1891), iloidinkutti v Knshnan JO M 3— 

20, at p 29 (1877) , Ramsebuk v RaniJall G 329 (1887) Hira Lai t Bamju, 0 A 57 
C 32J(J88I) BadriDa«ii Jawala Pershad (1884), Purgbottam w Kala Govindji, .20 

18 >1 P B No so, F B cited m Hukni 301 (1901) Uma Sundm Jlasi J Ranij* 
fhand P P C 400, Kalidoa t Natliu 7 Haidar 7C 242 244(1881) 

B .17(1882), in Arumugaro 0 Sundarajea, 

H M I J R 1, tho non joinder in iho 
[articular caso was bcbl not suniciont to 

justify tlismissal ^ u . 

( 1) J nlviraj a » Rmirapa 10 B 110 122 jnny bo rrfuscl if made at a Into sUgo am 

(ISil) luWia. (.opal Uai (. rJ2 (ISS^JJ if incoavcnicnf "oo Moklia IfaralnJ ' 
fiii»ji Ti b r bnfl nf jartuK and rauoos of Biarawar OBI H \{ |> II, 12 (IS 0) 



ORDER II. 


Frame of Suit, 

1. Every suit skall as far as practicable be framed so as (.s 

Frame of sdt affoid grouud for final decision upon tlio 

rameoj subjects lu (lisputc aiid to prcvcnt further 

litigation concerning them 

2. (1) Eveiy suit shall include the whole of the tlaiiii Is 
Suit tj iaduiie the "hich the pbmtifi is entitled to nuke m 

whole claim. icspcct of the cause of action , but .v plaiiitiif 

may iclmquish any portion of Ins claim m oider to bring tlie 
suit wthiii the jurisdiction of any Court 

(2) Where a plamtifi onnts to sue m respect of, or intcii* 
Relinquishment at part tionally relinquishes, any poition of )us claim, 

oiciiim. IiQ shall not afterwards sue micapect of the 

poition so omitted oi relinquished 

(3) A peisoii entitled to more than one relief m respect 
Omission to sjc tor of the same cause of action iiuy sue for all 

one oi several reliefs of such reliefs , Init if lie oiiu^,?, c*\i ept 

with the leave of the Court, to sue for all sucli rdiifs, jic shall 
not afterwards sue for any relief so omiltcd 

Explanaliou — For the purposes of tins rule an olh^uion 
and a collateral security for its pcrforuiance* and succc^siit (.hums 
arising under the same ohhjation shall be dfenictl ri'*iKCtiitlg to 
constitute but one cause of action 


lUusUatwH 

A kts u hou'c to li at a Jta 1 JW i-i, leut for tie uLoV 

of tho )eaR> JJOo, ijoit ujuJ Jju7 j* due jaJ uap_jJ V *i.tJ li m Jj'Ji 
oul> for llic rcut due fur UOh V -hall not alur vards • Ji, li for t’ c ri„i du>* 
for UUj vr 

Previous provisions — IIil ttnu» » f »<\.t T of t' e (..-ic of IsoJ a: 1 1 f 
eit td of tlie Ii't Code ^o £-r as it.atda 1 •- I 'o JjI r 

\ ii\ mUciulK Ihc for.wi,r dtxLuti *Lat o\».n tail La’l tLi 
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wlicie it possible, wlietlier tlie defendant oimtg to object (1) or objects and 
tlie plaintifE refuses to admit tlie objection, exercise of its own motion the powers 
given by that rule Tf the objection when talcen is not admitted by the plaintiff, 
and he does not appl} to amend, but maintains the correctness of the plaint, 
and the Court, without immediately deciding the point, tries the case, and at 
its conclusion finds that the objection is good on facts proved by the defendant 
tJie suit must be dibmissed (2) 

“ Waived " — Where an objection as to misjoinder (3) or of non jomder (4) 
is not tahen in the Court of first instance it will be disallowed m appeal, and 
the claun will be disposed of on tlie merits In Dhirm Das v Shama 
Soondri (5) tlie plaintiff widow made an adoption pending the suit, but the son 
was not made a pait}, and on an objection being taken as to that before 
the Pnvy Conned, Lord Campbell spoke of it as ‘a safe maxim for a Court 
of Appeal to be governed by, that an objection, wbich, if taken, might have 
been cured, and which has not been taken in the Court below, shall not be 
taken in the Court of Appeal ” And sec now sect 99 which amends the 
former sect 578 so as to include cases of misjoinder The former section con 
eluded with the words “ by the defendant ” It was pointed out (6) that 
these words showed that the section did not bmit the right of the plaintiff 
to add parties at any stage of the proceedings Thus in the case cited 
it was said “ Often a defendant may be indifferent to the absence of 
persons who ought to be parties , but it, nevertheless, may be nio&t 
important for the plaintiff to add them m order that they may be bound by 
the decree m the cause The plaintiff may not, until an advanced stage in 
a cause, become aware that persons ought to be made parties who have not 
been so made The defendant may be well aware that those ought to be made 
parties, but purposely lets the first bearing pass without objecting to their 
absence from the suit and thus so fax as he is concerned, waives the right to 
object But his waiver of that objection would not affect the absent parties 
and a decree made m their ab'^cnce would not bmd them Hence it is that 
altliQUgU sect 34 liimts the defendant’s right to object, the second passage of 
sect 32 (corresponding with sect 29), leaves it open to the plaintiff ‘ at an) 
tunc’ before decree to obtain pcnnission to make new parties” The words 
liave now been omitted as unnecessary 


(1) Imam ud dm t I dadhar 14 A G24 
(1^)2), at p 52f 

(2) lio^donath Bag I Gnsh Chun Icr. 3 C 
at p 29(1877), Ilam'icbiik i Ramlall 6 

(’S’}(1S81) Badri Da<ii Jawal » Pmha 1 
Is II B U No SO, I B cited in Hukm 
( hail 1 r P C 4 (j 0 , KaliJos t Natim 7 
B 217 (ISM), m \rumucam 1 Sunlarajca, 
S M I., I 11 1 the non join Irr m tbo 
jarticulir rafo uas lull not euOKKiit to 
} iht In <1 hin 

(1) lakiraiKa I I ii Inj a 10 B I|9 1_2 
(IMI) luMar ( lal Pai 0 \ fJ2(lS'»l) 
(■ >j I I r lx 111 rf )-irti>n an 1 exav^a of 


action], afagaluriv Narayana 32L359(18SI) 
(4) Paramasna r Krishna, 14 M 1**^ 
(lb91) aioidmkutti i Knshnan JO 
J29(1SS<). Hira Lai » Bamju h A 
(ISSI), Purfiliott im i Kala Govindji 20 B 
JOI (1901) Uma Sundan Ba^i » 

Haidar 7C 212 244(18S1) 

(0 3 11 I \ 22J 212(1S13) foil 
Saran 
( 0 ) 

jerW ,, o , 

I laj Lo n fu.v I if ma Ic at a lalo htajjO an 
if mconatimif "to Mokha Karaknj ' 

n<MHHar I B r n vn n, 



ORDER II. 

Frame of SuiL 


1. Every fauit bliall .is far .is practicable be fianied so as 

to alToid giouiul for final decision upon tbe 
raHico/su subjects m dispute and to prevent further 

litigation couceriniig them. 

2. (1) Eveiy suit shall include the mIioIc of the claim 
Smt to iaclude tbe ^'lllcll the plaiutifi is entitled to make in 

vkboiB claim. respect of the c.iusc of action , but a plaintiff 

may icUmiuish any portion of his claim m oider to bring the 
suit ^vltUln the jurisdiction of any Court 

(2) Where a plaintiff onuts to sue in respect of, or intcii- 
Relinquishment oi part tionally relinquishes, any poition of his claim, 

ot he shall not afterwards sue in respect of the 

poition so omitted oi relinquished. 

(3) A person entitled to more than one relief in respect 
Omission to sjc lor of the same cause of action may sue for all 

one oi several reliefs or .any of sudi reliefs , but if he omits, except 
with the leave of the Court, to sue foi all such reliefs, he shall 
not afterwards sue for amj relief so omitted 

Ex'planalion — Foi the purposes of this i idc an obligation 
and a collateral security for its performance and successive claims 
aiising nndei the same obligation shall be deemed rcspectiiely to 
constitute but one cause of action 

lUuslralion 

A Iet6 house to B at .i jearJy rent of Rs 1,JW I’lio rent for tho >vLok 
of tlio jears lOUo, 1006 and 1907 is due and unpaid A sues B in iOOi 
only for the rent due for 1006 A sliall not afterirards sue B for the rent due 
for 1905 or 1007 

Previous provisions — The terms of sect 7 of the Code of 1859, and of 
-ect 13 of the last Code so far as tcgaidb the fir&t two paragraphs, did not 
%aiy mutciuli} The former dcilucd that “every suit shall include the 
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wliere it is possible, wlietlier the defendant omits to object (1) or objects and 
tlie plaintiff refuses to admit the objection, e'^eicise of its own motion the powers 
given by that rule Tf tlie objection when taken is not admitted by the plaintiff, 
and he does not apply to amend, but maintains the correctness of the plamt, 
and tlie Court, without immediately deciding the point, tries the case, and at 
its conclusion finds that the objection is good on facts proved by the defendant, 
the suit must be dismissed (2) 

" Waived ” — AVhexe an objection as to misjomdcr (3) or of non joinder (4) 
is not taken in the Court of first instance it will be disallowed in appeal, and 
the claim will be disposed of on the merits In Dhirm Das v Shann 
Soondri,(n) the plaintiff widow made an adoption pending the suit, but the son 
was not made a party, and on an objection being taken as to that before 
the Privy Council, Lord Campbell spoke of it as “ a safe maxim for a Court 
of Appeal to bo governed by, that an objection, which, if taken, might have 
been cured, and which has not been taken in the Court below, shall not be 
taken in the Court of Appeal ” And see now sect 99 which amends the 
former sect 578 so as to include cases of misjoinder The former section con* 
eluded with the words “ by the defendant ” It was pointed out (6) that 
these words showed that the section did not bnut the riglit of the plaintiff 
to add parties at any stage of the proceedings Thus, in the case cited 
It was said " Often a defendant may be indifferent to the absence of 
persona who ought to be parties , but it, nevertheless, may be most 
important for the plaintiff to add them in order that they may be bound by 
the decree in the cause The plaintiff may not, until an advanced stage in 
a cause, become aware that persons ought to be made parties who have not 
been so made The defendant may be well aware that those ought to be made 
parties, but purposely lets the first bearing pass without objecting to their 
absence from the suit, and thus so fat as bo is concerned, waives the nght to 
object But bis waiver of that objection would not affect the absent parties, 
and a decree made m their absence would not bind them Hence it is that, 
although sect 3t bunts the defendant’s right to object, the second passage of 
sect 33 (corresponding with sect 29), leaves it open to the plaintiff ‘ at ouj 
tune’ before decree to obtain permission to make now parties” The words 
have now been omitted as unnecessary 


(1) Imam ud dm i I ilndliar 14 A 524 
(1802), at p 52(i 

(2) Bo^donatli na„ \ Grisb Chundor, 3 C 
2(1 at p 29(1877), lUmscbulv t Ramlall G 
(’ 82](18S1), I5a In Das i Ta^>ala Persbad, 
H II P 11 No 80, r B , ci(c<[ in Hukm 
( linn I, O P C loo , Kalidos t VatliU 7 
1» .I7(188J), m \ruinugami Sundarijev, 
8 M I T U ) tlio noil jom lor in tho 
{urticulir cafo Mas hell not sufliiicnt to 

(1) I vlvtrn|a i Pu Irapa 10 B HO, 1.2 
(1811) luMmi (.yjnllUi O \. f22 (IS8I) 
(i II Ii r l>rth of iirtKH and cau«c3 if 


action], Magaluriv Narayana OV 359(I8S1) 

(4) Paramasua i Krishna 14 M 
(1891) , Moidinlvutti v Krishnan 10 5f 
329 (1387) , Hira Lai t Rainju, 0 A 
(1884), Purshottanm Kala Gormdji, 28 u 
301 (1001), Uma Sundari Dasi i Ra'''J‘ 
Haidar 7 C 242 244 (1881) 

(5) 3 'll I \ 22J, 242 (1843) , foU , Han 
Sarani Bliubaneswan, 17 I A 197(1883) 

(0) Vodhci Doiigro.SB 009 Gl2(l»!>‘h 
j€r Mistropp. C J, though such aiphcatun 
ina^ Lo 1 if made at a lato stago a” 

if incon\eiiici t ''lO MoKhn jranikrnj • 
Ili-BHir 7B f R \TI 11,12(I8‘0) 



ORDER IL 


Frame of SuiU 

1, Every suit slia.ll as far as practicable be fianied so as 

to affoixl ground for final decision upon the 
m«ico/sm. subjects m dispute and to prevent furtUci 
litigation concermug tliem. 

2. (1) Eveiy suit shall include the whole of the chum 
Suit ta iQcludo the which the plaiiitift is entitled to make m 

whole claim, lespect of the cause of action ; but a phiintilf 

may lelinquish any portion of his claim m oidei to bring the 
smt within the jurisdiction of any Court. 

(2) Where a plaintiff onuts to sue m icspcct of, or mtcii- 
Rciinquishmeat oi part tioually relinquishes, any poition of his claim, 

ot he shall not afterwards sue m lospect of the 

poition so omitted or relinquished. 

(3) A peison entitled to more than one relief in respect 
Omission to sue for of the same cause of action may sue foi all 

one oi several reliefs or any of such reliefs ; but if he omils, eveept 
with the leave of the Court, to sue foi all such reliefs, he shall 
not afterwards sue for any relief so omitted. 

Explanation . — Eoi the purposes of this nde an obligation 
and a collateral sccuiity for its pcrfoimaiicc and succcssiic claims 
ansing nndci the same obligation shall be doemed rcsptcliidij to 
constitute but one cause of action. 

Illu^raiion 

A kU ,i house to B at a )curlj itlit of Us 1 JuO Ihc rtut for the whole 
of tho jears lOOo, lUOi) and 1007 ts due and unpaid I tutJ li tn I'JOS 
onlj for the rent duo for I'JOU V bhall not afUrwarJs sut B for tlic rent due 
for f yea OTVJ07 

Previous provisions — Ihc terai' of 7 of ihi* C<Je of JSoJ, and of 
'<xt Id of tho list Code to far at rc.:anla tlie urst two para^rapV". did lijt 
\ ii\ uiitcriaHN lin. furmir dwlaicJ that ‘UU 'La!i milulc iLt* 
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whole of the claim arising out of the cause of action ” I'iie last Code 
substitutes the ^\ords “Witc/i ike plaintiff ts entitled to male m respect 
and the clause “ hut a plaintiff maij rdtnqutsk any portion of his claim in order to 
bring the suit ivitliin tJiejuiisdtclton of any Court ” were added 'Ihe cases theie 
foie decided under the Code of 1859 were in point (2) so far as these two para 
graphs ^\ere concerned The last two paragraphs were, however, new, and were 
introduced to do away with the view taken under the Code of 1859, that the 
plaintiff, though prohibited from splittmg his claim, was not bound to pursue 
all his remedies at once (3) This section in the Code of 1882 was therefore, 
in this respect, more comprehensne in that it provided that a person entitled 
to more remedies than one in respect of the same cause of action must combine 
all his remedies m the first suit, unless he obtained the leave of the Court to 
ieser\c some of his remedies for a subsequent suit (4) The present rules are in 
substantially the same terms as the corresponding sections in the Inst Code, with 
the exception of the omission m clause 3 of r 2 of the words “ obtained before 
the Jirst hearing f as to which, see post 

The section enacts the general lulc that ‘‘contestants are not allowed to 
split up i cause of action, e\cn whero they have an election of diffeient 
remedies, into different actions, or to supplement an incomplete remedy they 
may have selected at the first by availing themselves subsequently of 
aiiothci ” (5) 

Piincipl© and scope of the two rules — R 1 contams provisions of 
a positive and directory character as to the framing of the suit with a view 
to procure finality of decision (6) Where, however, it was aigued that the 
phrase “ the subjects in dispute ” m the former section connoted the corpus 
or object matter of the claim, and that therefore all possible claims to the 
same should necessarily be offered for decision in the suit, the "Madias High 
Court (7) said . “ In oui opinion the expression * ihe su&jccis in dispuK 
signifies the general lelatioii between the parties to the smt for the determi 
nation of which the suit is brought In other words, the object of sect 4^ 
(now r 1) is to lequirc the plaintiff to bung forward his whole case ns to tlio 
m liter of litigation on the question of right involved m the suit, and not 
to require him to unite all the causes of action which he may have against 
the defendant in respect of the corpus or object matter of the suit ” In 
this respect, therefore, r 1 bears the same construction as r 2, in which them 
IH nothing to wairaiib the inference that ill causes of iction oUolit to 

(I) \s to thcoo uoi4s in rchiKct of, ami babcd Ybluram Das i faiiram Dis J 
ansui^ out of, ecoVcnlobat bubbitini, Jl L K , V C J 421 (IbOtl) 

11 VI lol.atp luJ {lSs"J (4) Raniaswami Ayjar t V^tluualba 

(J) Duncan Bros t Jcctinull Giocdliirco tyyar, 20 VI at p 7>0 (IJ02), oaJ 

1^11, IJC at p J"s(lSJ-) GoTinil t I’araubrani, 25 B at p 107 (IJOO), 

(J) bLc Vlulul 1 11 jucir BaLbh » 3Ionobur 
Do < 2% W V JO (IS'O) Jcbuntl (a) WcUs, Res Judical i, ^ »28 

Khan I bhib \atU ChacktrbuUj, 8 C at jc (0) bco cy Lala burja IVosad t Golab 

b2l (lbb2) . fcabcer Kl an i Kali Doss, I \\ Chaml, -7 C 721. 701 (1 JOO) 

1 lO (IsoJ) V jlaintilf was, howexer (7) Itamabumui V^^ar i V^lhuntlia 

tl in, 1L.1 Uiu, Ix>iii 1 to includo m bis |Itint \j3ir,_0if 7oU, 7t>J (J JO-) unJ sio I 
11 lie ^ruuuln ujiuii wliieh bis suit xt a ib 
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be mcludcd m the altenutuc, or othcrwi l, hi ouc ami the bnuo suit (1) 
i’hc pcnilty for uon complnnco with r 1 is provided for partly lu r 2 
md partly b) KxiiLaiutiou lY to sect 11 The former provides that if the 
plaintifi omits to include a portion of the entire claim, which Ins arisen at 
the date of the suit, out of the cause of action on which the suit is based, ho 
slnll bo precluded from suing again m respect of such portion , ind tho 
Utter proMdes that the matter of c\cry ground which the plaintiff uught 
and ought to urge lu support of the cause of action on which tho suit is 
founded shall be deemed to he a matter directly and substantially in issue ni 
the smt, and decided therem whether such ground was actually relied upon 
or not in the smt In other words, r 2 requires that the whole claim 
which has arisen, at the date of tho smt, out of the cause of action shall be 
included m the suit so as to a\oid splitting of a claim or claims arismg out of 
one and the same cause of action ^Vnd Explanation IV to sect 11 enjoms 
that every ground which could and ought to have been urged m support of 
the claim actually made in the smt, shall be deemed to have been adjudicated 
upon therein, whether it was actually urged or not (2) The rule embodied m 
r 2 does not operate to give tho defendant a ground of ctception to the first 
suit, but b) prohibiting a second smt it indirectly compels the plaintiff 
to include his whole demand m tho first smt (3) and is thus a complement to 
r 1 To illustrate tho operation of r 2 over the second smt and not tho first 
where tho plaintiff claimed, by light of inheritance, for partition of one 
out of a number of villages left by his ancestor, and the lower Court 
dismissed tho clami as untenable under tho corresponding section of tho Code 
of 1850, tho Appellate Court held that though that section might operate as a 
bar to any future claim by plaintiff for partition of the rcmaimug villages 
b) tight of mheritancc it could not be taken to be a bar to tho then present 
claim (4) 

R 2, which provides against what is called the splittmg of a cause of action, 
IS founded on tho maxim that no one shall he twice vexed for one and 
the same cause (5) It is directed against two cv ils tlic splitting of claims 
and the splittmg of remedies in respect of one cause of action If a 
man omits from his suit a portion of his claim he shall not afterwards sue m 
respect of it , if he omits one of his remedies he cannot afterwards pur&ue it (G) 
It has been said that there is no rule of procedure which la founded on 
belter reason and good sense (7) At the “^ime tune it has been pointed out 


(1) Kamaswami v Vjrthiiiatba 

Ay^ ar, 20 'L 777 (1002) , i tde aUo post 

(2) Ib at pp 7l>0, 707 

(3) Ittaipaa i Manankrama, 21 ^L 152, 
at p 150(1807) There are, however, cases 
m which tho nature of the light is such that 
independently of the rule tho phnntiS is pro 
lubited from se>'crmg his claim, ib See also 
Mvisumat Soondcr i KhiUoo iluU, 2 J* P 
00 (IS'O) 

(4) Choc hingh t Buhadoor Singh, 1 Vgra, 
55 (ISGo) 


(5) Balmakund t Sau^ari 19 A. at p 3S3 
(lbJ7). Uracd Dholchand « Pit feaheb < B 
131, 136 (1SS3) ''CO Whitley Mokes, ii. 
\ngIo Indian Codes 30~ Sadho Saran i 
IlawalPanle, 10A.93 99(1893), Narajan 
t Shamiao, 27 B 3"9 382 (1903) 

(0) Go\uid t Parashram 25 B 101, ut 
p 167(1900), ChhabilDast- Massu, 4P 1 
Tol 49 p 4(1014), Iiunbakt BhagwanDas, 
23 B 343 (ISOs) 

(7) IlikmatuUa Kha n i Imam Ui, 12 V 
2U3.atp 206(1800) 
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tliat ^\lllle lu Older to effect the ^^ood object of presenting imneces aiy 
litigation, suitors are deprised of rights to sviuch tbej srould otbenn_e be 
entitled under the general law, the Courts should be careful m carrying out 
the^e provisions to confine their ‘•cope and construction within certain recog 
nized limits and principles so as not to take suitors unfauly by suipme and 
to do as little injustice as poasible m individual cases (1) So far as regards 
the party sought to be barred, the principle is that where the cause of action 
lo the same and the plaintiff has had an opportunity in the former suit of recover- 
ing and procurmg what he seeks to recover m the second, the latter 
suit IS baned (2) Ihe distinction between this rule and that of res judicata 
H that whereas the latter rule prescribes that what has been decided or i* deemed 
to have been decided cannot be raued a^am, the present rule prohibits 
tliat bemg put forward which should have been, but was not, offerea for the 
Court’s decusion, and in respect of which m consequence of such omis-ion no 
deci^-ion has been given The present rule depends entiiel> on the identity 
of the cause of action, the bar being created by the institution of the suit and 
not by the judgment (3) The bar ensts not because the point has been decided 
but because it should and would have been decided if the plamtiff had put it 
forward 

The plea under t 2, it has been held, (4) does not involve a question of 
jiui diction, and no Court is bound to fake it up proprio victu As it is intio 
dueed simplj for the benefit of a defendant, to prevent him being haras*ed by 
numerous buits, ho should espressly plead it before judgment, if he wishes to 
take advantage of it Further, where objection is taken to the suit the onus 
IS on the defendant to shovr that the causes of action are identical and that the 
suit IS therefore barred , (j) and ho cannot in this, any more than in any other 
matter, plead his o^^^ wrong (0) 

The former section has been held applicable to suits under tho XWI 

(1) Anderson, rj<,lit &, Co t Kalagarlu, Banku t Gopal, IIC L J oS9(I9II) 

\1 C J39, at p 3io (18M» per Gartli, C J (2) hcoNelson i Coucb, l.> C B N & ' 

llic haiuu learned Jud^e, m Pramada Past ( Scrraoi Jiocl, lo Q. B D 519, ooC 

I^kLi 2tarain ilitUr, 12 C at p 03 (!&S«>), (3) Monsliaram i Gone h, 17 C. ^ 

Raid 'SowspcaLingformjstlf, I am onoof (1912) 

tliORC who lx.llc^o tliat, howocr construed, (4) 3Iuliaiiiniad ^ur i Mahrvia, isSo, 1 
R 13 lias done, and will do, a vast amount of R No 37 

injURlicc, and I am ibcrelorc pacticnlail/ (j) Gpendra Lai llool-crjcc t bccrcUryot 

carcfiJtogncitacoavlructionnolargcrtlian State, 20 C 710 (1893) 

it willrcasonably Lear " There cannot, liow (0) Subbayya t \ eokatesappa oM l-^ 

ever, bo any doubt that tho rule, if applied 53 (1883) In SliadJi Punja t Shaii^ 

iro{x.r]y, is ono of justice and not mere Uodoy, 1 

Icchmcahtj In this as m other rcspocts, if was held 

miuilico tnsu , it must be laid not to tho question v ^ - - 

rule but to Us mil rojier application to cases ho held. Vs to inconsistent contentions, 

not fnlliiig within it, as jioiutcd out in llcrm Gandy i Gandy, L R JO Ch. D 57, where * 

C mini., § -JU, ciUd in Ilukia Chand, G P C was held that a party was not at liberty o 
1 jJ If a I arty may lUviJo a 4iii„lo an I retain tho benefit of a decision given on t o 
■ I tin » au c f ivction oik< , ll t rc tan Ixi no f ting that his liability under a covenj*” 

I I tJalll lain e itiUhcwdl I tin jsuty tmluiu d, and at the Ranio tunc to insist t 

t* <1 111., dm ns 111 tic rule tJirtforo hia liability under it had dctirmincd. 

It >1 I ed tu R ij J te s a seriuus ^rit vuiiei 
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Kent Att,(l) as also to siuls uudci ^Vet X of 1850, the principle on \siucli it is 
based being one of geuenl equity , (2) but not to suits under the Dekkin Agri- 
culturists Relief Act, that Act having been amended so as to rcmo\c the bar 
created by this rule (3) The Act of a guardian binds a minor unless unreasonable 
or improper, and the rule is therefore a bar to a suit by a minor t\ho has attained 
majorit} and ^\hosc guardian had previously relinquished a clami (1) Tlie 
rule docs not appi) ^\hc^c there has been no adjudication and leave has been 
specially granted to bring a fresh suit (5) 

“Suit." — The nord does not here apply to evecution proccediiigb K J 
dcaL \\ith the frame and mitiatory stages of a suit, and is not applicable after 
judgment and after the rights of the parties have been decided by a decree, 
in which the cause of action has mcjgcd, to proceedings in execution any more 
than, for example, sect 11 of the last Code (or 0 II rr 1, 5 of this) would be 
applicable (6) The question .is to the appbcability of the principle embodied 
m the section might arise in two vvajs Firstly, where the decree gives reliefs 
of a different character, such as a deciec for possession and a decree for costs 
rhcrc 15 uothmg in the Code to prevent scparitu and succcsbivo applications 
for execution as regards each of them (7) Second!) relief of a ■single charactci 
may be given bj a money decree for, sa), Rs 1000 The Full Bciieh in the 
hr&t uicntioucd case reserved its opinion whether m ■such i case the 
plaintiff would be entitled to split up the execution of the Uecree by 
successive applications to execute to tlie extent for insUncc of Rs 1() 
The rule has been held not to apply in a case where there were two suits, and 
where one being strucU off on the objection of the defendant, the plamtiff applied 
and was allowed to amend hts chuu m the other suit (8) An application to 
hie an award is in many respects analogous to a suit and therefore the privilege 
given to a plaintiff in a suit to abandon portion of the claim in order to bring 
the suit vvithm the jurisdiction of the Court lias been held to apply also to a 
case vshcre the party comes m with an application to cause an arbitration award 
to be filed (9) As to whether a proceeding for reeoeatiou of probate is a suit 
or not, see case cited (10) 

“ Shall include ” — Ordinarily a claim is expressly specified In some 
eases, however, the claim in the prior suit will bo construed to include a claim 
which, though not specially stated, is naturally implied in it So a prioi suit 
for redemption of land was held to have included the trees on the land, uid 
the Court havmg failed to adjudicate upon the portion of the elaun relatmg to 


(1) iladliO i Murb, 5 V. WO, I B (1883) 

(2) Adliiram t Raghu, 12 C 50 (1885), 
I’uibboo t Ramjeawan, 1 \ II C R Il9 
(1809) beo Ram Sunder t Kriahno, 17 
W R JSO (1872) 

(3) Laluchand t Girjappa, 20 B 409 
(1895) 

(4) Gopal i 2varasinga, 22 M. 309 (1899) 

(5) Venkata t Ranga, 10 VL lOO (I8S7), 
Bcbaii Lai Pal e BarauVIai, 17 4 53(1891), 
6ce jKjjf, p 59J 


(0) baUho barau ( Uaual I’andc, IJ 
\ P B 98, 100, 101 (I89J), folk, Radbi 
hasheu Lall x Radha Pershad biiigli, 18 C 
515 (1891) 

(7) Ib 

(8) Ram raniu Koonduu v 
BoLsh, 3 C 785 (1888) 

(J) Grish i Brojonatb, _U W R SO 
(1873) 

(10) hbiroJamo^n Barmam i BagaU bun 
dan, 4 C L. J WJ (1900) 
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the trees a frt. h sxut ba«cd on it was competent to the plamtiil (1) If a murt 
o^toOr in a suit for redemption of an usufructuary mortgage omits to claun 
surplus profits, a subsequent suit for the reco\ery of such profits is barred hj 
tins section (2) The omisaion in a pnor suit against one of se\cral ]omt pro 
misora of a part of the cause of action is no bar under -iect 13 of the last Code 
(now represented by this rule) to a subsequent suit against another jomt pro 
inisor for the portion so omitted (3) A plaintiff who omits to sue for a portion 
of his claun, statmg that he does not relinquish it but means to sue again lor 
It, can gam nothmg by such statement , but, on the other hand, neither can 
such a statement furnish a reason for holding the first suit to be barred {■!) As 
regards a plaintiff s claim for relief, he must either include it or obtam the lea^ e 
of the Court to omit it, if he does neither he is barred (5) 

“ Tbe plaintiff ’■ — It has been held that a defendant’s claim to “et off 
6t luds m the position of a claim by a plamtiff in a separate suit, and that he 
ma) m relation to his cioss-claim, be rightly regarded as a plamtiff \vithm the 
me mmg of the section (6) 

Conditions of applicability of the rule — ilio mam condition* the 
cMstence of which is necessary for the applicability of the rule, and which aic 
dealt with m detail hereafter, are (o) the esistence of a cause of action m the 
prior suit, (6) which was known to the party, (c) and which the Court had 
jurisdiction to try , and (d) the identit) of parties , and (e) of the cauao of 
action, the meaning which hst mentioned term m connection with the subject 
IS Bubaequentlj defined and exemplified bj reference to ca«es of tort, coulrict, 
and of a mucclianeous character 

(u) Existence of cause of action in prior suit presupposed-- 
fhe first thmg to be considered is whether the causc of action in the «ccouu 
suit Is the same as m the first If so, but not othcrin'^e the «ccond suit is 
barred in respect of anj portion of the claim which w^s omitted from the first 
bmt ^i) VTneic there is 'in ufinngi'mcift oi one nght anii tmu m'as't ^ ‘J.ctuiu 
has arisen, the plaintiff must maLc hi;> whole claim once for all in one suit 
If the plamtiff had thm> m opporlunitj m the former suit of rtcoM-ring what 
he seeks m the second, the former suit is a bar to the latter iction (8) But 
tills rule, which requires the whole chim to bo put forward, pn.ouppo*t3 the 
ciOstence of a cause of action and will h'i\o no ipphcation where it i* fouuu 
that the former smt bad no ciu^-o of action Ihis will geucr'\ll> be the case 
when the former suit w is di'niis ed as premature, m which cisc the clauu 
iiu) be put forward m a suit brought on the maturing of the ciuse of action (9) 

(I) b-ik. I iratu t Darku 10 11 U L U at i 

3uj(l!j"J) * <0 NttuLut luUak t VaLt h Narajua 

(.) llitu Pi I t niiu} biUah oO \ Lai 3J C Wt (loOo) 

(Ijoa) C) Kakiji T Uajuji S U H C U 

(J) 1 amaiijulu . \ra>ailuau Ji 31. J17 -OJ <1{>'I) , III ij ‘ Muemkrama -1 

ntii loU loH. 

(l) llu a at ''v» uJ ( Uilx.0 i KluUuo (s) lb, it ^ lc>U 

MuU . S u J ui ^^<t3rii.»uI p) Hlikm (.1 in 1 L I C ^ 

(!•*-) UialMniii VthrKJaii 1" 3 I 1 

t ) II, , , 1,^ t 
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iinrc i!> no bir tlit iiluntjfl lud ni fict iw ^ »uao of .Kliun ui iL'pixt of liis 
( 1 iuii It tlic d-vte of the institution of tlio prior i»uit and yo could not ha\c sued 
or properly tucd,(l) and where nothing is dccidtil but that should he sue un ( J) 
In iliort, only tljo claim which the plmitifl is able (o nuke must bo 
put forward, and only so much of the claim is required to be included 
IS the phintuT imj be able (o make nt the time of institution of the suit ("J) 
If, further, a person has a chim by rci'on of the defendant’s default, but is 
mlitlcQ to waive It and docs to, he is not precluded by such waiver from enforcing 
his clami in the ca'-c of a 8ub«cqncnt default, the cause of icliou not being tho 
Mine (f) 

(6) Which wan known to tho party.— .Va omission to sue can only 
be 1 bar vvlicn the claim w is known at the dale of the institution of tho first 
fcuii A right which a litigant po «cs«cs without knowmg or ever havmg known 
that he po‘=scs«c3 it can hanll) be regardcU as a “ portion of his claim ” within 
the meaning of (he section (5) V pcr*on cannot, moreover, omit or rclmQuisU 
that of which he has no knowledge Iho provision as to omitting a claim 
clearly involves the idea that the plaintiff eo omitting wa'<, at some tune prior 
to the suit, aware or informed of the claim or twarc of tho facts which would 


(1) \cuLobai bubbauiu, II M lal. ls/3 
[eUun uiu'l' haio Ixcu cuforc-cuUIo at dati. ul 
former suit] , Shudi t Gaiudv. V It 
>u 137, ItajA ^^ulam biiiijU t AuiumU 
praaad Moukerjee, 1 h L. It . 1 h 07 lUO 
(IsCs) [iho jUmtiil could uut tii tho |rior 
buit lja> u rccov cred daniSgCa j . lialkndma ■ 
ilari ghaukar, S ll II C R V C J , Gt. 
folk m Nara^aii Baba}i i I’andurAiig Raw 
(.haiidra 12 B II C R 118, 103 (1875) [buil 
lor partition held not harrtd, as the proj'trly 
being mortgaged w as not a> adablo for actual 
partition at tho time of tho former suit], 
alitcr if tho property iras ai adablo for parli 
tion, Ukha t Baga, 7 B 183 (1882), dia 

* approved >□ Moosharam t Gonesb, 17 
c W N 021 (1012), Nund Lall Boso v 
3fter Aboo 3Iahomcd, S C 007, COI (1870) 
[tho compcoBation money, subject of tho 
second suit, bad not been drawn from tho 
Collector a Court until after tho institu 
t ion of tho former suit] , Ma> i e Vi uthraman, 
22 M 197(1893), Chaladom v Kakkath 25 
il COO (1902) [conversion complained of was 
subsequent to date of former suit] 

(2) Kakaji t Bapuji, 8 B II C It at p 
203(1871) , this ease wascited with approval 
m Bccharji t I’ujaji, 14 B 31, 5o, 56 (1889), 
whero tho Court m tho first ease had refused 
to adjudicate upon a particular question 


(d) gio llukut Cluud, (. 1’ t 5UJ, aud 
eases Cited in D. (s) p 5ol 
(t) hco Ram Bhaj t Buvu 1882, 1’ It 
No lidfprov'isioniuniortgagothatirisciiial 
should bo paid without lotcrcst witlim ouo 
year , if not paid mouthly, mtoresb i adablo , 
UI default of payment of mtcicst mortgageo 
entitled to suo for both principal and interest 
Held Ho one wasobbged to take advantage of 
forfeiture, and suit for interest did not bar 
i>rcoiid amt for jirincijul and interest accrued 
duo aubsequent to former suit], Raman t 
Uazira ISSG, R R 79 Mortgage provided 
that ill default of payment mortgagee might 
buc for possession. On default suit brought 
for interest duo held not to bar suit for 
possesuoii in case of subsc juent default] 
Badi ktbi ( banu Ptllai, 18 M 257 (1S92), 
and llukm (.hand C T C 501 503 
(5) Vmanat Bibi i Icndad Uusam 15 C 
800 808(1888), sc L R 15l V lOG 112 
Following this decision, tho Punjab Chief 
Court held that to consUtuto the bar tho 
pbuutiQs must have been aware of tho facta 
wiuch would have enabled them to make tho 
claim, Shadit Gainda ISOO.P R ^o 127, 
Batul K.unwar e MuniLol, 32A 625(1010} 
Gorachand t Baaanta, 15 C L J 2C0 
(1911) 
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guc liun a cauae of action (i) It has also been held that where the facts ha^c 
been fraudulently concealed, the fraud gives a new cause of action on which the 
second suit may be brought (2) ^Vhere, however, a person Icaows of the facts 
before the institution of the suit and omits to make a particular claim by an 
oversight, it is no answer to say that such omission was due to mere mistake, 
and was not actuated by any fraudulent or dishonest motive If the words 
of a law are clear and positive, they cannot be contested by any con 
bideration of the motives of the party to whom it is to be applied, nor limited 
by what the Judges who apply it may suppose to hare been the reasons 
for enacting it (3) Kor, where the plamti^ is aware of his came of action, 
IS it necessary that the amount of damages resultmg therefrom should 
be knowm or even be capable of bemg known So it is a general ptmciple 
in cases of breach of contract or tort, that where there is but one cause 
of action damages must be assessed once for all (4) In some cases of wrong tue 
cause of suit is not complete until actual damage has ensued , but when once 
the cause of suit is matured, the subsequent occurrence of further damage, 
whether after or before this has been adjudicated upon, does not originate 
a fresh cause of suit , were it otherwise, litigation might hare no end, for m few 
cibos docs the damage flowing from a wrong or breach of contract cease vnth 
one event (0) Therefore, as regards damage actual!} incurred, all must be 
( launul, and ab regards those which have not actual]} accrued at date of smt, tli it 
1 future or prospective damage, tho e not known may be estimated, and art 
thcrcfoie, in contemplation of law deemed to be known, and must be claimc-d 
for once for all (6) 

(c) And whicb the Court bad jansdiction to try.— It is obvious 
t'ltt a plamtifl is not debarred from having a matter tried in a second buit if 
by reason of the absence of necessary jurisdiction it could not be heard in the 
first He IS entitled to have his claim adjudicated All that the section sa}i> 

IS tint if he had an opportunity of having it adjudicated, which he neglected 


(1) Viraragaw i lvnj,lu}asami, 0 M .,41, 
>j(> (lSb2j , Ambu I IvcUiUmma il^LJJ 

20 (IbOO) , Mmathodc i 'i>pu 15 VI. 2J0, 
»J7(1892), faanl^rmr l’ar\allu, lOM 145 
1 15s (ll>35) \ndbtc obscr' vtioiis m Door^a 
NalU t K.ilcc XaraiH, 24 \V 15 212, 21J 
{15S75J 

(2) J.-itIiiaau bui,,U t ‘'anw il biDj,!! 1 
\ oU (15i7b). ilulsiaat bin^U i Cluttoii 

V\ ;* 27,20(15J71) 

(2) Mooiisbic liuibor I’.uhum r ''bum 
licgiiui, s W It i* (. j 12, la 
(Ib07), e u, 11 VIiK) I V 551, 0U5, rtf, 
ilulM-iut fciiish f Cliiltaa a > W T 

,7 (Ib71). whith understocKl tht i’ C rubug 
ui l.tio»lc«l,o a* «ill ns luolno, 

toll iij'otnis (luiiJra r lUm Kumar, I 
U U U . V t J 2 j5 (Iso a caw t»l Uin i 
j I' miitakc rit . Itam Lburii r . iti i>n l-o 
M M 17 U K 1.2. 127 (15572), Ibo 


decree IQ tbc brsit btigatiou disclosed to tlm 
l»arty tint sbi bad a larger lutcrcst tbaii ebo 
(bought full 5>3cd VbduUa t ITurkisliiji 
bingb J ( L. J 4 K> (IbOa) III Vltrr 
Vlaliouicd I lorbc'- u \\ It let A-, 00 
(18W) a in.r cm baimg iucil for m amount 
III u cirtuii loin Mficti It uia duo lu a 
lugbcr 5^0111 luld Lined from tuing for 
till, dilfimiii 

(1) {jcirawi Noil IVtJ II D ooJ, Darli^ 
M nil (.oU>(.r^ ; VlitibclJ, li \j p Caa 127 

(5) Itajab Nd Mooco friiiob i Janur 
Lbuuder t hl>^Ilal y VV It 121 , 122 (Iso-*) , 
fur an inatiuco ui wbicb tbo i lUso uf notion 
la not luiiij kti luitd damagu has accrued, ».c 
Darky Maui ^^lIIlr^ » Mitchell, 11 VlP 
Ca& 127 

( 0 ) 'hu ii,«ts iilid a il'. an 1 IhmuU ' 
lluuj, i \F,rj, 1** (Isoo) 1 mil lcii> 11 1111 
ihrry, II g 11 11 11 
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to a\*ail liimself of, lie cannot sue a^in A reasonable construction must bo 
put upon the section, and the nords “whole” claim must bo understood with 
the qualification, “m so far as it is cognizable by the Court m which tho suit 
can be lawfully entertained "(1) It was intended to prohibit a second suit 
when the whole claim arising out o! the cause of action was withm the 
ordinary jurisdiction of tho Court in which tho plamtiff had brought his first 
suit, or such suit had been made cognizable by the Court in point of pecumary 
value by the relinquishment of a portion of the plaintiff’s claim under the express 
provision in the same section (2) If tho first Court had, in fact, no 
jurisdiction m respect of the claim, or any portion of it, the plamtiff need not, 
and indeed could not, have sued If, m tho same circumstances, and in the 
belief that a Court has jurisdiction, a party does sue, he cannot be said to 
relinqmsh or omit a claim which is put forward, even though erroneously 
If, therefore, as in tho first case next mentioned, a party sues and obtains 
a decree wlich is infructuoug for want of jurisdiction, or, as m tho second 
case, he is refused a decree, he is not precluded from suing agam Where the 
cause of action was not split because the plaintiff did not m the first case 
eitlier relinquish or omit to sue for any portion of his claim, and tho necessity 
for tho second suit arose out of the fact that the decree in the first suit was 
mfructuoos so far as regarded a certain portion of the property, m consequence 
of its having been made without jurisdiction the sect ion w as held not to appl> (3) 
And where a plamtiff had a right to sue Ins mortgagor for tho mortgage 
debt m the Court witliin whoso jurisdiction the mortgagor resided, tho 
fact that he erroneously claimed m that suit relief agamst tho lands which 
that Court had no jurisdiction to give, and therefore refused, did not bar a 
subsequent suit m tho proper Court to enforce the mortgage by sale of tho 
mortgaged property (4) The principle has been held to apply even where 
the jurisdiction might have existed with a pcnnis'^ion which was never 
applied for So where at the date of the former suit the land in respect of 
which the subsequent suit was brought was subject to provisions which 
deprived the Courts of jurisdiction except where authority was given by 
Government to entertain a particular suit it was held not obligatory on a 
plaintiff to obtain tbe permission of Government Tlic latter was not bound 
to give the Courts jurisdiction, and might possibly refuse it, or might give it 
after such a lapse of time as would be a bar to a party proceeding wath the 
rest of Ins claim innes, J «;aid ‘ K at the time of a cause of action so 
arising to a plaintiff, or in the interval between that and a subsequent date, 
any part of his claim is not cognizable by the Court, it cannot I tbinh be 
intended that he must postpone bis suit for the cognizable portion of his rlami 
until the Court acquires jurisdiction over the portion at present uncogmzabU 

(1) rattaravyAIudalit Au lunula Mu Uli 730 717 (1&S1> fin b ( huii If r « lUiif* 

7M K &R.419 422(lS‘fl) sun.c >» M R {IS74) 

(2) Subba lUu t Rama lU i 3 M (4) Narasinga i Vcnkataiurajana in M 

H ( 11 37u (ISOT) [rcL, PatUrat} i 4 h| (IbJJ) ‘'cc Ram ''oou tur r Kn*3in ► 17 

\ubmula,5M U 0 R 419, Nibal biobh \\ R. SsO (1^7i) [ubern a (oriiwr ju rut 
« IonayaSmj,h issl P U N> 1G2, GnJi lr<t>IrU that tbc jlamliil 1 a<l no <4 Um «{ 
tUunilcri Rauw^unc 22 1\ U 3i)S(ls74)}. aiti n there waa no rau<« of af tiou lm.1 juJ 

(1) Runt ‘‘f iMngb « l>ooJiat IjU, 7 t I ttrmmed]. 
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or be barred o£ all future remedy for the recovery oi that portion ” (!) Under 
the Code of 1859, where property was in two districts, it was necessary to 
apply to the High Court under sect 12 of that Code for sanction of the trial 
It iras held in some cases that a plamtiH was not bound to include all such 
properties m one suit, and to apply for sanction, and that he might sue 
separately in each distiict (2) The Calcutta High Court, however, held that 
a plaintifi should include all properties and apply for sanction (3) Sanction, 
liowever, is no longer necessary foi the exercise of jurisdiction over the whole 
property by a Court in which any portion of it is situate, and the plaintifi has 
now an absolute right to sue for the whole of the property situate m seieral 
districts, in any one of such districts A suit, therefore, for partition must 
include the property in all the districts, and a suit for partition of property in 
any one district will not be allowed (4) The principle apphes to defect of material 
as of local jurisdiction The former Court must have had jurisdiction to trj 
the particular question raised in the second smt Where the former suit was 
instituted m the Revenue Court, a subsequent suit m the Civil Court is not 
barred m respect of a matter not tnabic by the Rc\Gnue Couit (5) 

(d) Parties must be the same — ^Not merely must both suits arise out 
of the same cause of action, but they must be betneen the same parties, or 
between parties under whom they, or any of them, claim (6) This rule 
bars a second suit only when the plaintiff in that suit was also the plaintiff 
m the first (7) But if a person would have been barred, so will a person 
claiming through him as heir, (8) or assignee And ns a plaintiff having an 
ont irc demand cannot divide it into distinct parts, and maintain separate actions 
upon, each by parity of reason he cannot by an assignment enable others to do 
it (9) In the under-mentioned case (lO) it was held that the Advocate General 
as plaintiff in tliat suit was barred by a decree in a previous suit under tins 
section The trustees in that suit, having then omitted to ask for an account, 
could IK t fill' again The Advocate General represented the same interests 
as they did, and was therefore equally bound It was, honever, held that 
even if that wei c not the case the Court, in the exercise of its discretion, would 


(1) Patlaravj i \udiniula fl K ( It 
110. -122 (1870) 

(2) Subl*a Hiu « Rflina Rau, 4 M H C R 
370 (Ji>07), ref, Patfaravj i Auditoula, O 
M ir C U 110 (1870). Ailnl S»ngJi i 
Soui^a Sin„li, ISSI. i* R Xo 102 tlisl , 
Han Xarijan » G%ni)itra\ Daji 7 H 272, 
270 (ls^3) 

(J) Jiimoonai Ilima^oonilory, 2 tV R HH 
7) 

(1) JasH ant Shall, is'll PR 

N> JO Vo Hukm Chinl, C P C ’’07 
an I * 20, ai U 

( *) irakitn I Nidiin (.ul, P R 

VI lUnU I I \ W) 

Ima.ni . l.ol n? 4 \ 11H(lfv>2). Cliunnl 
Ul t I5ani-| \t 0 \ 22 (If'Wl) 


(0) Ralmakundt Saiigari,10A atpp 3S.1 
381 (1897), and bco Hingu I-al t BalJco 
Ram 24 \ 532 at p 751(1002) in which Jt 
was held that as regards tho defendant 
Ganesiii %»ho was not a part^ <o Iho former 
suit s 43 hnil no application 

(7) Pham Rani Shalin I IJhagiiath .Shaha, 
22C (02 at p 707, in %\Iuch ca'so tho I lain 
tiff had l>eon defendant m tho former soil 
rtganls minors iiJf anlc p 577 
(ty) S oruj Pirnhiil i Saheb Ivil 3 R R* 
2.7 (ISO*.) 

(j) f.ram I \lJrirh 38 CjI 7ll(tm'r) 
ri(r«l in Hukm tiinn I ( I’ C. 31(1 

(JO) Idicrf'Ati Gr rural nf ' Ro 

Punjalia} I** It '71 (JNiJ) 
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not direct Iho Account asked for. Aa regards defendants, however, it 
IS to bo observed that this rule has xcfcrcuco to the 5ii5jcci matter of tho 
claim, and not to the iicrsom against whom it may bo made (1) It occurs in 
an Order which rclotcs to tho iraino of a suit, and not to the array of 
parties It la)s down no xulo as to who is to bo impleaded as a defendant, 
and docs no more than provido that tho plaintiH must include, m tho rchef 
ho asks for m his plaint, tho vvholo claim ho i$ entitled to mako m 
respect of his cause of action against tho defendant It nowhere presenhes 
that where one person has two distinct causes of action, different m their 
uaturo and in their iiiadcuts, respecting the same property, one against one 
person, and ono against another, bo is bound to |oin thoso causes of action 
in one suit (2) Not only must the plaintiff bo tho same, but ’the bar applies 
only to a smt against the same defendant (3) This rulo docs not affect that 
which laja down tho principle of bar for jomtncss The principle of the maxim, 
Ketno dihct its iciart, applies not only to the case of ono individual being sued 
twice for tho samo cause of action, but also to the caso of a person suing twico 
on the same contract (4) Ihc rule that a decision against a ]omt, not joint 
and several, contractor, or a joint tortfeasor, is a bar to a suit against another 
contractor or tortfeasor, while proceeding also on the ground of mntv of cause of 
action, IS based on a different pnnciple, viz merger of the right of action m a 
judgment (5) 

(c) And there must be identity of the cause of action -An order 
that the action should bo a bar, tho cause of action must be the same in both 
suits , both claim and remedy have reference to tho same cause of action 
Tho rule has no application where tho causes ore distinct The rule 
docs not compel a plaintiff, who has several causes of action, to lump them 
together under tlie penalty of having a subsequent suit barred It applies 
only where there has been a sphtting of a single cause of action As pointed 
out by the Privy Council the " section docs not sa> that ev ery suit shall include 
every cause of action, or every claim which the patty has, but every 


(1) Kobin Chandra Koy t Magantara, 10 
a 024, at p 927 (1884) 

(2) Balmakund v Sangan, 19 A 379, at 
pp 388, 389 (1897) 

(3) Sabecr Khan v Ivali Dobs 1 VV R 
109, 201 (18C4) [ if the present suit includes 
persons who were not defendants m tho 
former suit, it is at least as to such persons 
wholly unaffected by tho sections referred 
to ], Dial Singh v Jowala Dcvi, 1896 
P B No 53 [tho Court observed that it 
followed from the authorities that tho 
identity of tho defendants is essential when 
tho bar under s 43 la pleaded ] In 
Bamayya i ^ enkataratnatn, 17 M 122, 128 
(1893) tho section was held not to apply as 
tho defendants were born subsequent to tho 
former suit , and cf Ganpvt Bai t Mira 


Singh, 1891, P B No 29 , Balmakund v 
Sangan, supra And m 2iladud t Jaleem, 4 
N W P n C B 142 (1872) Pearson, J , dis 
scntiQg(m this respect, it is Bubmittcd, rightly) 
held that tho section did not apply and said 
that tho direction that ‘ovcr> suit shall 
include etc is to bo understood m res^Kct 
of tho defendants imi leaded m that suit , 
but see also Vfurti r Bhola Bam 10 A atp 
173 (1893) 

(4) Cambefort t Chapman 19 Q B D 32 

(5) bee tho subject which is foreign to tho 
section, treated m Hukm Chand, Bes Jud 
734 C P f 551 and tho Icadmg decision 
of Kendall t Hamilton 4 App Cas 504, 
wluch has been referred to in numerous eases 
m this country which will be found m tho 
text books Cited 
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suit shall include tlie whole of the claim arising out of the cause of 
action, meaning the cause of action for which the suit is brought ” (1) 
It has also been held, in the under mentioned case, (2) that a plaintiff was not 
bound to alter the nature of lua suit upon the addition, at their own 
instance, of certain persons as defendants In this case a smt had been 
brought by A for the recovery of certain moveable property Two persons 
were in possession of a house, which, as well as the moveable property, 
had originally belonged to the same person They were, on their own 
application, added as defendants In a subsequent smt by A’s son to 
recover the house, it was held that his father was not bound to set up a claim 
to the bouse in the first suit against the added defendants To have done so 
would have been to alter the nature of the smt as originally brought, and to have 
offended against the provisions of sect 44 of the last Code and 0 II rr 4, 5 
of this. 

As m the case of res judicata, the claims in the two smts must have been 
made under the same title The plaintiff must not only be the same person, but 
ho must he suing in the same right Thus, a suit for damages, under Lord 
Campbell’s Act (corresponding to Indian Act XIII of 1855), is no bar to a suit 
for damages suffered by the personal estate and effects of the deceased, inasmucli 
as the action under tlio Act is not connected with the estate of the deceased, 
ind the damages recovered form no part of that estate , whereas the second 
action IS brought by the executor or administrator as representing the estate of 
tlic testator or intestate (3) 

In order to determine whether m any case tlic causes of action in tlie two 
smts aro tlip same, it is necessary to determine what was the cause of action 


(l) muinir Raja J SiiryaRau, 8M C20, 
fl c,I2l \ 110, AmanatBibi 
I (indad llusain, 15 I \ 111, 112 (ISS3) 
Malioiiuil Rcasat Ah v Ilasm Baiui, 20 I A 
1 ISS (1S01) , ‘jubbayjai Vonkatesappa 
(t M 10,32 Si (1882), ilijilat KuaUamed 
I M 108, no (18S1), Prngji i Lndarji, 0 
B If r R 2'57 (1S72) [although tho Codo 
alloN^s t f chims arising from diiTcrcnt causes 
I { action being includoil m < no smt, there is 
no 1 roMsiou uliicli nnlis it olbgalory] 
liruiiati j Narasiiuhi 11 'I 210 211 (1887), 
\inbu t Kolblainnu 11 M 21 (IbOO), 
Itulviant I fhittan 1 \1 1’ (JS71), 

(.aneih Chan Ira i Ram Kmnar, I B 1m U 
BungRco feingli I boi h’-t 7 
r 7ia 717 (l'’8l}, \nli « lhatha, 10 M 
U 7 Ilf'S?) [tho ihun and ll I n niPtly iiiii 
U w 1 m a. 1 1 ha'o hk' nf nn « t > ll« 
cause «f action litigated m ths jr vi us 
Mil) I lull » Baji, l&n, 1’ R * “I* 
( bmiiu J.il I JUna.'p‘^ '* ' 

(ivx,). Bah. aknnli s,, ^ari l'» ^ '»70. 
•».t (!•* *7) [tl cl" I i I lids are « * '» 


o( action and samo parties) , Jlunsbeo 
Buzleor Ruhccra t Shumsoonnissa Begum, 
8 W R P C 312 (1807) , Naro Balvatit t 
Rimchamlra, 13 B 32C, 329 (1888), Bik 
jnioaSioght I'rab Dial, 1SS9, P R No 129 
cited Hukra Chaud, C P C 501 [ejectment, 
elaiiu for mesne proOtsj, Pursholtani i 
\tmaram, 23 B 507, COl (1899), Narajan 
» Shamrao, 27 B 370, 388 (1903), Rama 
hwnmiAyyaru \y thinatha Ay>ar, 2(5 M “(0 
(I »02) [tho real test is uhothcr tho causo i / 
action IS tho samo and not uhether the 
transaclion is sought to bo established in 
iliITcrcnt modes or ly dilTcrent means], 
I’rconatli Mukcrji i Bishnath Prasad -0 \ 

2 a (lOOO) [cau«e of action tho saint], 
M lui g Pci I Mo Lon Mo (>alo, 33 (-. C- * 

(lou). 31 1 \ no. n c R r is, sut 

fur iliac rco an 1 p.artitioa in Biirniah 

(2) Ilmgu ImI t Balho Bniii 2t \ '^*0 
( 1111 .) 

( i) n |^gull I tan il Nut 1 1 rn Builu >a (. 

1 m P I t) B I) ^ I 
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m the former suit, 'iml this cause of action, it has been held, must bo sought for 
between the four comers of the plaint (1) The Court has not to see how the 
facta stood upon the finding of the Court in the first suit The question to bo 
determined turns not upon what was the proper suit for the plainti0 to have 
brought, or the proper remedies for him to have apphed for, hating regard to 
the facts as found upon the tnil of the first smt, but upon whether the causes 
of action alleged in the plaints in the two suits arc one aud the same, or ore 
distinct (2) The cause of action as alleged m the plaint cannot he altered by 
the result of the smt (3) So where a suit for confirmation of possession is dis- 
missed upon the ground that the plaintifi is not in possession, such smt is no 
bar to another for rcco% erj of possession (4) And in the under-mentioned case (5) 
it was held that there was nothing in the former section which would justify 
the Court in going behind two bonds to consider the circumstances out of which 
they sprang, albeit those circumstances might themselves at the time constitute 
a cause of action 

Meaning of “ cause of action * — ^Tho mcamug of the term “ cause of 
action” has been discussed in the notes to sect 20 and 0 I r ante The 
question of the identity of the cause of action in the two smts will depend con 
sidcrahly on the circumstance whether, in eases other than those in wluch the 
cause consists merely of a right, the terra is used in its restricted sense of the 
infnagcmcnt of a right , or m the wider sense both of the right and its infringe 
ment The wider the mcamng which is attached to the term ‘ cause of aetton,” 
the more restricted is the operation of the section , for if the terra is composed 
of only one element, there is more likchhogd of the idcntit) of the two smts 
than where their identity is required m all of several elements The terra has, 
in connection with this section, been defined lu a number of eases in its wider 
sense, (6) though there are others m which the term appears to havo 

(1) Jibunti Natb Khan v Shib Xath opimoa obiter that s 43 muat bo applied as if 
CliUcLcrbutt}, S C S19, S22 (18S2) , Nonoo the facts bod been as found by the Court and 
Singh Monda t Anand Suigh Monda, 12 C not as alleged m the plaint , Bando Ah t 
291 (1885) As to plaintiS not knowing Gokul Mjsir, 34 A 172, 183 (1911) 

nature of defence, 6 C 0 Mt Ackjoot Lalla, 23 (S) Umed Dholchand i Fir Sabcb, 7 B 

W It 400 (1875) In order to see wbetber 134 (1883) 

there 13 a bar of res judicala, that is to tee (6) JibunU Kath i Slub Nath, 8 C 819, 
what was heard and decided, it is necessary 822 (1882) , Konoo Singh i Anand Smgh, 12 
to look both at the pleadings and judgment C 291,294(1885) , Ittappani Hanarikrama, 
Jagatjit Singh v Sarubjit Singh 19 C 159, 21 KL 153, 15G (1S97) Bam Bbaj t DcTia, 

172 (1891), see notes to 8 ll, ante, 1881, F B,No 123 [in which case the breach 

(2) Jibunti Nath i Shib Nath, supra, at was one, but tho antecedent rights were 

pp 823,824 distinct, and in uhich Brandretb J, ex 

(3) Ittappan v 'Manavikrama, 21 M 163, pressly observed that both tho antecedent 

I')? (1897) tight and tho breach were necessary to con 

(4) Jibunti Isath t Shib Nath, supra, stituto the cause of action], Sahma Bibi > 

2sonoo Smgh V Anand Singh, supra Komola Sheikh Muhammad. 18 A 131(180 j), Shco 
Kammy V I okenath Knr, 8 C. 825 (1882), Frasad v Lolit Kuar IS 4 403 (1805), 

Mohan J.a1 v Bilaso, 14 A 512 (1892) , vei., Bajjo Kocc i Debi Dial, 18 A 432 (1895) , 

Thakoro Becliarji v Tliakoro Fujaji, 14 B in Dial Singh t Jowala Devi, 1800, P B 
31, 51 (18S9), Ambu t Ketlilamma, 14 M No 63, it was pointed out that while the 
23,21(1890) See, however, Nathui Budhu, term is aUo used in the Code in its limited 
ISB 537,542(1803), the Court expressed an sense, as m the former s. 20 [see Haramom 
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been, understood, though not expressly stated to have bcou used, iii 
its restricted sense (1) 

It was said of the last Code that the term “ cause of acUon ” had not beeil 
used in all its sections in precisely the same sense (2) It is to be construed 
with reference rather to the substance than to the form of action (3) The 
test has been said to be whether the same evidence and arguments apply in the 
two cases (4) 

The cause of action must be distinguished from the subject matter (5) of 
the suit, as well as from the rehef (6) claimed The words have no relation 
wliatever to the defence, but refer to the grounds set forth in the plaint (7) 


Dassi t Han Churn Chowclliry, 22 C 833 
(1895)1, m the present rule the wider meaning 
wis intended as baa also been held to bo 
the case for the purpose of former s 45 
(see Jhaman Lai v Saab Lai, 1807, P R No 
43) , Alurti t> Bhola Ram, 10 A JG5 (1893), 
citing Read v Brown, 22 Q B D 128, but 
in wluch tho decision of tho majority nas 
rather m favour of tho opposite construction, 
Hukm Chand, CPC 511 , Balmahund t 
Sangan, lO A 379. 384 (1S97), Dampana 
boyina v Addala, 2o JL 730, 739 (1902), 
Karayant Shamrao, 27 B 379,385(1903) 

(1) See Hukm Chatid, CPC 611, 612 

Sco cases Cited post ^ 

(2) Anderson, Wnght &. Co v ICalagurla, 
12 C at p 347 (1885), ^laulvi Muhammad 
V Muhammad Abdul, 24 t A 22, 20 (1800) 

(3) Duncan Bros i Jcctmull Grccdharco 
Mull, 19 C 372, 370 (1802), as m th^-soo 
of tho rule relating to res judic«fa^feai-rto 

* cause of action, into wliun.»cr lYotcan 
forms it maj bo moulded by tho m^cnuity of 
pleaders is to bo regarded as the sarao if 
it rests on facts sihicli arc jiUcgrally con 
uected with those upon uliicli a right and 
infringement of tho right haro already been 
onco asserted as a ground for tho Courts 
interference, prr Mest, J , ^ isLnu t Knsh 
nirao, HR atp lG5n (l8"l) Iljo tlifficnlty 
111 (ho wi} of iiitirprctation of this term m 
tlio Codo has now been rcniocd by tlio 
amen Imcnt of R 20 (now O I r 1) 

(1) \i p'vs'inii I Hamaiami, y '1 -79,25»1 
(lS5o), ^ara^mi 'shamrao 27 B 379,383 
(1<03), s c., 5 Bom L U J33 , ISangay^a 

• Narjaip, J91, Ij 9(PK)1). 1* a. 
Brunol n t JIi;m 2 lm>'«, J 1 Q B. D 118, 
m Saro int e Rimchanlra, 13 B 32J 

It was \x into 1 out tl at tl e tfriknco 
Ml tio lu 1 nuits wai Cs^eiitull.v diifirvnt 
lit t<«t, h wticr, M 11 n t a tej 1 by IMge, 


C J in Murti v Bhola Ram, 10 A 1G5, 173 
(1893), and in Anderson, Wright Co t 
ICalagurla, 13 C 339 (1885), Garth, CJ 
held that tho different actions required 
different evidence, though Wilson, J, held 
that the former s 43 applied on the ground 
that though tlicro were several breaches they 
'Vero under ono contract More properly it 
^^an be described as a rough test Purshottam 
v Atmoram, 1 Bom, L R 7C, 81 (1899), 
e c , 23 B 597 , and see as to different j8&uc«, 
Soorosooodcrco Dabca v Gopal lall Thakoor, 
19 W R 141(1873) 

(5) See Suddaruddm Ahmed v Banimad 
hub Boy Chowdhry, 15 0 145, 150 (1887), m 
which tho Full Bench, holding that tho 
dismissal of a suit for rent at an enhanced 
rate was no bar to a 6uh:>cqucnt suit for rent 
at the rate originally fixed observed that it 
might bo tho subject matter was tho same 
hut tho causo of action was not 

(C) Shankar BaLsh v Daya Sbanl ar, 16 C 
422 (1887) [difference m tho inodo of nJicf 
docs not affoct tbo identity of the Cause of 
action), Narayani Shamrao, 2715 379,3^3 
(l903), Nagatliat V Poonusami, 13 M 41, 
f3 (1SS9) in which case tho relief was said 
to bo substantially tho same tlioughthocauRO 
of action was different [suit to cancel docit 
raent. Suit to dcclaro that it was not in 
tended to tako effect), Knnga^>o i Nan 
jappa, 21 M 191, J9J (1901), in which llo 
relief asked fur was different but tho causo 
of action wai identical m iho two cases 
J^arajoii i bliammi, 27 B 379, 3&3, 

(1003) 

(7) Damj imbi^ina i Ad lala, 25 M 730, 
719(1902), m winch also, at j p 715-'’47, tho 
distinction l»ctwicn 'cause ci action an I 
«amonut1 r, iiiR JOuf thofurnurCoJ ,ij 
JM ltlltcJ out 
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If tho cau'ii s of action in suits arc scparati, tho fact that tlio suit ^^lllcll 
might li'wc {irrccilc<i in point of tiino has 'icluallj been posterior docs not 
aflcct the education fl) Xor docs the fact tint joinder of claims might bo 
inido Mnthout being open to tho charge of inulUfariousncss Inhc away tho 
pKintifTs right to bring separate suits iii rcsjKct of separate causes of action 
IJocauso a plaintiff lias not formerly asailcd himself of tho right to join 
separate claims when that is j^ennissiblo, that m no objection under this 
section to a subsequent suit (2) 

Prior aalid causes of action cannot be made into ono by a tianeaction 
which IS inopcratiNO m law and challenged as such in (ho suit So a suit to 
cancel a release, obtained bj duress of all claims against defendants, and to 
recover tho amount of one such claim was hold to bo no bar to subsequent 
suits upon other causes of action so released (3) The same xulo applies if a 
document is niadmissible in e\idenco and, in consequence, a party sues on 
tho original transaction prior to such document So where a balance was found 
duo between tho parties, and a promissory note was executed providing 
for its pajment b) instalments, and tho note being inadmissible for want of 
stamp, the plaintiff had to suo on tho oripnal traiiBaction, ho was held to be 
bound to suo for tho full amount, and a suit for the amount due for some of 
tho instalments provided for in the note was hold to bar n subsequent suit for 
tho balance (4) 

Tho dutj to obc) a foreign judgment is a new and separate cause of 
action from tliat of tho original cause of action to which tho judgment gave 
effect ('») 

Each right winch gives a right of action as also, as a general rule, distinct 
acts, constitute separate causes of action (6) So as regards separate rights , 
a cause of action in respect of injury to a proprietary or permanent interest 
in an estate is not tho same as that in respect of injury to a temporary or lease 
hold interest , (7) and the cause of action accruing to a co sharer by reason of 
exclusion from joint possession is not tbo same as that which he possesses to 
have tho joint estate partitioned, (8) nor is the cause of action the same in a 


(1) Doorgi’Vath Roy t RoyKalcoIvarain 
24 W R 212 213(1875) 

(2) Sco In rt Hurco Alohun Faramanick 
15 W R 486 (1871) sc 14 B L R 
418 419 Laluclianl v Girjappa, 20 B 
409, 474 (1805) , Pampanaboyina t AdJala 
25M atp 745(1902), astoaltcrnativc relief 
sec Sudduruddin Alimod t Banimadhub Ro> 
15& at p. 149(1887) So tho fact that apiior 
mortgageo might have been but was not 
mq leaded did not bring tho ease within tho 
section Balmalvund t Sangan, 10 A at p 
388 (1807) tVhero there arc separate causey 
of action against separate defendants m 
respect of Mhich they aro not jointly con 
cerned Raja Ram Tew ary t Luchmun 
Pershad 8 VV R 15 (1807) the plaint will 
ho rejected 


(3) Subbaja i \ enkatesappa, C at 40 
(1882) 

(4) Benarsi Daa v Bhikan Das 3 A 717 
(1881) Oldfield J diss 

(C) Lakshmanan i Karuppan G Id 2~3 
(1882) 

(6) Hukm Chand, C P C 513 614 

(7) Upendra Lai Mookerjee i Socretarj of 
State 20 G 71G (1893) 

(8) Abdun I«asir t> Risulan 20 C. 385 
(1892) tho suit however may bo barred 
where tho cause of action ut each coso was 
partition So a suit to pa'lition debts bars a 
subsequent suit to partition lands 0kha t 
Daga 7 B 182 (1882), disapproved in 
Monsharatn i Gonesh, 17 C W X 521 
(1912) In, however, Ittappan t Manavi 
krama,21M 153.158 101(1897) it was held 
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suit to tecovei possession of land upon the strength of alleged title thereto, 
and a suit based on the fact that there was no title, and that for the consideration 
money plaintiS got nothing (1) And when plaintifi bad first sued for ejectment 
in the Bevenue Court and afterwards for rent prior to ejectment under sect 34 
of the Agra Tenancy Act oi 1901, it was held that the causes of action were 
distinct and that the latter suit was not barred by rule 3 of this Order (2) A 
right oi a hlaliomedan widow to dower is distinct from a right to a life interest 
in the estate of her deceased husband (3) Sinularlj , a suit for maintenance 
13 distinct from a subsequent claim for a share in ancestral property (4) If a 
suit for partition lias been brought, but for some reason the properties have not 
been actually divided by the decree made therein, it is open to any one of the 
joint owners to maintain a subsequent suit for partition (5) A Burmese 
Buddhist husband’s suit for divorce is distinct from his suit for partition based 
on divorce (6) 

Torts — ^As a general rule, every tort is a separate and indivisible cause 
of action So a claim in respect of a distinct prior tort need not be included 
in a suit on a subsequent one, and will not be barred by the suit on that other, (7) 
even though the suit brought might have embraced the claims on both 
tlio torts (8) Each of several wrongful alienations of property constitutes 
a separate cause of action (9) A suit for recovery of land A from X 
IS no bar to a suit for the recovery of laud from T, though the title theieto 
18 the same, and the causes of action maj have arisen at the same time, 
both the persons withholding and the property being difieient (10) An act 
prejudicially affecting more than one person gives to eacli a separate cause of 
action, as li the act done to each wcio separate So a libel against several 
persons lias often been held to afford a separate cause of action to each (11) 


that tho light of a tenant m common to ba\o 
each fieW eepaTatetv divided was different 
from tho right to claim partition of all field* 

(1) HanumanEamutt Haiiuman Mandor, 
15 C 51 (1887) 

(2) 2Vandan Singh r Ganga Frasad, 55 
A 514 (r B)(1913) 

(3) Mahomed I’casat Ah < Hasm Banii 
21 C 157(1893). 8 . c, 201 A 15o 

(4) Praoiada Dasi t LaUu Aarain, 12 P 
».0 (I8S0) 

(i) 'Monsharani i Gonesh I7 C W 
21 (1012) 

(C) Maung Vo • I-^n ^fa GaL 15 
r \\ X 7ifl (J9M) 

(7) MaliaUer'^nigh I IU 111 I InjjanSah 10 
(„ 7r> (ISsi) 

(5) Iluhm Oun 1, a 1‘ P- aiH 

( J) Ix>oIooSnij>h r Itajcndnrl-iha.SH U 

t Ml'**'") InUrp.uU H C E. 

-»7(ls72). lla<» Koran ‘'Uigh I \li II 
M(w 1 \ 1H7. 1 H. (1S71) ‘o 
al Muli i« U |[ n 1 1 ui I iw at 1 n il r. 


siut to set aside mortgage granted by them 
before aUcnationsl , Shafhat un mssa t Slob 
Sahai, 4 A 171 at p 173 (1881), Jclian » 
Sawak 1 Agra I 3 109 (ISCC) (suit tu 
Bct asido alienations by Hindu mdoiv to 1 > 
tlio aaino to BJ Sco also m connection 
with tho subject of ahcnatioa Ram Loebun 
Lall i Gout Persbad oX M P 172 (1873) 
[suit to set asido alienation of lialf share 
iiindo by guardian , suit for sbaro recovered 
by alicnco \n execution m another suitj. 
Debt Pro^d Choudhury i Golap Bliagaf, 
40 0 721 (P B I 

(10) Danipanaboyum i Addab,2oM 73d 
(1902) as to suits against scicrol ahcnic*. 
tidf I p 712, 717 lb 

(11) JIukni riiml C 1* ( '27, an I «« 

\li berang r 15 al n, 11 t '»2l ) . 

SaliRia Bilii I Shcikli Ifuliainiiiad 18 I 
I'll at !•. Jtajju Kuar i JAbi 

Dial IS \ 1J2(J}>^) Itamanujii iKta 
nayU h M PI (ISS.-,) 
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Even m the ease of the same person, if liis rights m several capacities arc 
infringed, there will be a separate cause of action to him, inasmuch as he 
mil be considered in each case aa if he were a distinct person (1) Where the 
plamtiff's right is infringed by more persons than one, and by different acta 
done separately by each of them, the plaintiff has a separate cause of action 
against each of those persons (2) A. tort, though connected with a contract, 
constitutes a distinct cause of action from breach of the contract, and so a 
suit for the hire of a carnage will not bar a suit for the injury done to it 
during the hirer’s use of it (3) And so as regards distinct acts constituting 
distinct causes of action , where, for instance, some co sharers sell their shares 
on different dates to different persons , each sale gives a distinct and separate 
cause of action to the remaimng co sharer claiming all the shares sold by right 
of pro cmptiou (4) So aUo a suit on an unduly stamped instrument, for 
wluch the plaintiff had to pay dutj and penalty, docs not bar a suit for 
recover} of amount so paid, (5) thcic being two distinct causes of action, 
one of which accrued since the institution of the former suit Umty of 
title to different properties injured docs not make the different ads ciusiiig 
the injuries a single tort So a man’s right to enjoy a piece of land may 
depend upon ono and the same title, but if he is ejected from diffcitiit 
parts of It b} distinct acts of ouster, each act of ouster would constitulc 
a distinct and separate cause of action (b) There is, it is submitted no 
question but tliat thexo is no umty of cause of action in such cases where there 
13 no unit} 111 the act of dispocscssion, even though the plaintiff’s title 
ma} he one and the same So, conversely, if the alleged wrongs be 
distinct and separable, committed by several jicrsons, and proceeding from no 
combination or conspiracy of such persons, the wrong doers must rtspccti\cl} be 
sued separately in respect of their own misfeasance, and not collectitcl} in 
respect of wrongs to which they have been neither dueclly nor imlireetl} 


(1) liulvm Cliauil, C 1’ C o2S, and 
uuUiontics there eitcd. 

(2) Balmakuud V IJ \ at p dSl 

(1397) It caimot Im baul Utut a causv i>f 
action uguin^l one jKr'.em is e jArt of tin 
caubc < f Action n^aiiul unotlicr thougb it •» 
n t a loint one against both Dampaoa 

Iddala 2o M at p 740 (I'KIJ) 

(J) HuLni eiiaml, CPC '28 citiu„ 
')lia\v ( ikcni, 2o Ma, 411 (Imrr), and 
if Dourga Nath ■ Ito) Kalcv, 2 4 H 
212 (lb75) [suit hj lessor to rc'coecr buds 
iCBiimcd by Icsbco , suit to rcc«icr buds 
leased] 

(4) Kalian bulbil t (jur Da)al. 4 V. I<i3 
(IsSl) Ikihnalmid ( iMugin, IJ V At 
3sl (lsJ7) bco llaihani I TutaSahu 32 
.V. U (190^) 

(o) Ishar Das r Masud Khan, •> \ 70 
('•) Jarihac ^Loucx 1 Co. t llaui< ''hai..a 


Soondurcc, Id U ll l‘H>(187U) Uu^atulUli 
Khau' Nasir Khan, 0 \ lill>(l8St), Nara 
can • bhamr-iu 27 U J79, ds5 (1903) 
V««TC«hi th<-rJuiuooua Das»ccr Bamasouii 
dcrcc 2M U 11S{IS>3) whiih held t > thi 
c<»ntrarj an I aa tci mIuiL h-c Mad b ''Uisli 

• Itukan *'uigh Issl P 1. N> 'i wa.a 
lotTCcU) decidciL 'N-c ou tlu» case iluLiii 
Lhaud.C. P C W2 C> KiuejU (PC 110 
lo Horn *^>011107 bhalia, 21) U H Iu3(ls71) 
Iho Court nrmanded the iobc to ascertain 
whether then, wire scjiaralc aul di,tuu.t *< t ^ 

• f di possc siou , anlscccaMaiiUd joj, an i 

cL iMta|ur lUja ' buria l.au. > M 32 i) 
(ISSS), when, then waa uuty cl title, onl 
Ibr-hurry Mc&dul r JlylLx^r Mchau, 20 
\\ it- 4..^ (Is, 3) fsUila for of 

ahana of iLdixxnl i>rt {artuw all Loc^ht with 
Joint funds. L>.i m <1411-1x111 iianAi airl at 
•Uflrnut tmaaj. 
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suit to recover possession of land upon tlio strength of alleged title thereto, 
and a suit based on the fact that there was no title, and that for the consideration 
money plaintiff got nothing (1) And when plaintiff had first sued for ejectment 
in the Revenue Court and afterwards for rent prior to ejectment under sect 34 
oi the Agra Tenancy Act of 1901, it was held that the causes of action were 
distinct and that the latter suit was not barred by rule 2 of this Order (2) A 
right of a Mahomedan widow to dower is distinct from a right to a life interest 
m the estate of her deceased husband (3) Sinularl}, a suit for maintenance 
IS distinct from a subsequent claim for a share m ancestral property ( 4 ) If a 
suit for partition has been brought, but for some reason the properties have not 
been actually divided by the decree made therein, it is open to any one of the 
joint owners to maintain a subsequent suit for partition (5) A Buxinese 
Buddhist husband a suit for divorce is distinct from his suit for partition based 
on divorce (6; 

Torts — As a general rule every tort is a separate and indivisible cause 
of action So a claim m respect of a distinct prior tort need not be included 
in a suit on a subsequent one, and will not bo barred b} tlie smt on that other,(7) 
even though the smt brought might have embraced the claims on botli 
the torts (8) Each of several wrongful alienations of property constitutes 
a separate cause of action (9) A suit lor recover} oi land A from X 
w no bar to a suit for the recovery of land from though the title thereto 
13 the same and the causes of action may have arisen at the same time, 
both the persons withholding and the property being different (10) An act 
prejudicially affecting more than one person gives to each a separate cause of 
action, as if the act done to each were separate So a libel against several 
persona has often been held to afford a separate cause of action to each (H) 


that the right of a tenant m cooimoa to have 
each field separately dmded Mas different 
from the right to claim partition of all fields 

(1) HaniinianKamutv Hanmnan ''landur 
15 C 51 (1887) 

(2) Nandan Suigb i Ganga Prasad 3o 
A 514 (P B)(1913) 

(3) Mahomed Pcasat All t Hasin Banii 

21 C 157(1893) 8 c, 201 A 15o 

(4) Pramada Dasi v Laklu J^arain J2 C 
bO (1885) 

(5) Monsharam v Gonesh 17 C W N 
J1 (1912) 

(6) Alaung Pe t Ma I on 'Ma Gale 15 
f V7 H 700 (1911) 

(7) 'Mahabcer Siijgli t Ranihhajjan Sail 1C 
C 547 (1889) 

(8) Hulun Chand, C P C 518 

(0) LooIooSmgli i RajenJurLalia SW il 
W t (1807) IVagii t Endarii, 9 R H C R 
2o7(1872), Rao Kuran Singh j FyzAli, 14 
Moo r V 1S7 ijG (1871) [suit to impeach 
Irnahoin l\ If n I i lulovr on 1 moflirr 


smt to set aside mortgage granted by them 
before ahcnafionsj , Shafhat un nissa i Slab 
Sahai 4 A 171 at p 173 (1881), Jehan i 
Sawak 1 Agra F B 109 (1800) [suit to 
set aside alienations by Hindu mdoir to A 
tho same to BJ See also in connection 
with tho subject of ohcnation Ram Lochun 
LaU i Gout Pershad 5 17 M P 173 (IS 3) 
[suit to set aside ahcnation of half share 
made by guardian suit for share rccorcrctl 
by ahenco in execution in another suit] 
Debi Frosad Choirdhury v Golap Rhagat, 
40 C 721 (F B ) 

(10) Dampanaboyina i AddaIa,2oM 730 
(1902) as to suits against scrcral abences 
tide pp 742 745 ib 

(11) HuLm Chand C P G 52" and see 
All Scrang v Rcadon 11 G 524 (188 >) 
Salima Bibi v Sheikh Vfuhammad 18 ' 
J3l at p 133 (lS9o) Rajjo Knar i Bcbi 
Dial ISA 432 (1890 Ramanuja i Poia 
nayka 8 'M in (188 1 ) 
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l^Ncu m the ease ol the same pcibon, li liia iigUts in several capacities arc 
lufringcd, there ^vlll bo a separate cause of action to liiin, inasmuch as ho 
«iU be cousidcrcd m each case as if lie were a distinct person (1) Where the 
plaintiff’s right is infringed by more persona than one, and by different acts 
done scparatclj b> each of them, the plaintiff has a separate cause of action 
against each of those persons (2) A tort, though connected i\ith a contract, 
constitutes a distinct cause of action from breach of the contract, and so a 
suit for the lure of a carnage sviU not bar a suit for the injury done to it 
during the hirer’s use of it ^3) And so as regards distinct acts constituting 
distinct causes of action , where, for instance, some co sharers sell their shares 
on different dates to different persons , each sale gives a distinct and separate 
cause of action to the rcniaimng co sharer claiming all the shares sold by right 
of ptc cmptiom(l) So aLo a suit on an unduly stamped instrument, for 
which the plaintiff had to pay dutj and pcnalti, does not bar a suit for 
rcco\cr\ of amount so paid,(5) there being two distmct causes of action, 
one of which accrued since the institution of the former suit Umty of 
title to different properties injured docs not make the different acts causing 
the lujurics a single tort So a man’s right to enjo) a piece of land uiaj 
depend upon one and the same title, but if he is ejected from diffcieut 
parts of it b> distinct acts of ouster, each aet of ouster would constitute 
a distinct and separate cause of action (0) 'lhae is, it is subimttul, no 
question but that there is no umty o! cause of action m such eases where there 
IS no unit) in the act of dispossession, even though the plaintiff’s title 
uia) bo one and the same So, convcrscl), if the alleged wrongs ho 
distinct and separable, committed by several persons, and proceeding from no 
combination or conspiracy of such persons, the wrong docia must le'spcctivoly bo 
sued separately in respect of then: own misfeasance, and not collectively in 
respect of wrongs to which they have been neither directly nor indirectly 

(1) lluUm ChanJ, C P C 5^8, and Soondurcc, IJ W 11 100(1870) llia>atullah 

authorities (hero tiled AJwof Titiie 2ihta, (i t Aora 

(2) Bdlinakundv faaiie,ari, 19 \ at p 3S4 jait i Shamrio, 27 15 270, 285 (1905) 
(1897) It cannot be said that a cause el t^MwrcwliftlicrJumoonaDasscci Bamabooii 
action usamst one inrson is » lart wt the dcrec 2 W U 148 (I&1>5), which held to the 
caubc of action a^aiuat another, though it is ««nlrary, and ac to which, aco jladda bmgh 
not a joint one againbt both DamjianB t Uukan fringh, 1881 P II Ko 9, was 
bojma t Vddala, 25 ’ll at p 740 (1902) cowceUy decided, bee on this ease Kukm 

(3) llukm Chaiid, C P C 528 citing Chaud.C P C 532 , OK-mcab.C P C 110 

Shaw I Beers, 25 Ua, 44J (Inicr), and iDltanxbooudur Shalia, 20 W It I02(I87J). 
cf Doorga 2(alh i Koy Kalcc, 24 W It tho Court remanded the case to aacertam 
212 (1875) [suit by lessor to rcco>cr lands whether there were fcejiarato and di&tmct aits 
rcBumed by lessee, suit to recover lands oI dispossession, andseecascscitcd/wsf.au I 
leased] cl rutajiur Raja i Suria Ilau, 8 31 520 

(4) Kalian bmgU t C»ur Dajal, 4 A (1885), whcio there was imity of title, and 

(1881) Sco Balmakund t bangan, 19 A* at Ramhuny 3Iondul v 3Iothoor 3Iohuii, 20 
p 384 (1897) beoUarbanst TotaSabu, 32 WT R 450 (1873) [suits for po^ssion of 
A 14 (1000) shares of different properties aJlbought With 

(5) Ishar Das t Alasud Ivhan, <i A 70 joint funds, but in different names and at 

()b83) different tunes}. 

(<>) Jardinc bkinner A Co t Uancobbauia 
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paitics (1) A question may, liowovcr, auso as to the umty of the cause of 
action where there is unity of tho act of dispossession, that is, infringement, 
but different lights infringed If the term cause of action'* bo given its 
wider sense, then in such cases it cannot bo said that there is identity of cause 
of action It has, however, been held that it is not the title upon which 
a party rehes, but tho infringement of it, whicli constitutes Ins cause 
of action (2) Tho fact that a defendant’s title rests upon different and 
distinct transactions, supported by distinct and separate CMdcnce, does not 
necessarily imply that to a pMty contesting that title there are different 
causes of action warranting separate smts (3) The umty of a tortious act 
IS not affected by tho different modes in which it causes injury Thus, m an 
action for inahcioua prosecution, the plaintiff may rccoicr damages not only 
for his unlawful arrest and impiisonmcnt and for the expenses of his defence, 
but also for tho injury caused to his good fame and character by reason of tho 
false accusation , and, in consequence, a subsequent suit for the latter will be 
barred (4) 

An act sometimes consists of a senes, and so may an act constituting a tort 
Tho various acta may thus constitute a single wrong, so as to furnish but a 
single oauso of action. As a general rule, acts of a similar charactei, performed 
in purauanoo of tho same general x>urpose, constitute one act and ono tort, 
paiticularly so if tho acts arc done at the same time, or in actual continuation (/>) 
So a hbel constitutes a single cause of action, even though it consists 
of several statements in the hbellous pamphlet A htigont cannot select one 
portion of a hbel as tho ground foi one action, and another as the ground for a 
second, and so on (0) 

Generally, where goods are wrongfully detained after seizure, tho dctcii- 


(1) Koondun Lai v Kao Himmut Singli, i 
N W P 80,87(1871), andseoMusstKutta 
Bibco V Dumreo Lai, 2 N W P 153 (1870), 
lu which, though tho plaintiff s title was ono 
and the same, the different ahcnations sought 
to bo set aside were held to constitute distinct 
causes of action Tho question of combina 
tion or absence of concert affecting or not the 
unity of tho cause of action, has been con 
sidcrcd with referento to misjoinder m tho 
follow mg cases — Gujadhur Pershadr boheb 
Roy, 19 W B 203 (1873), Oraur All i 
Voylajet Ah, 4 C L 11 405 (1873), loiko 
Nath Surma i KcshavBam, 13 C 147(1886) 
There was held to be combination and one 
and tho same cause of action against ail 
defendants in Sudhendhu v Durga Dosi, 
14 C 435(1887), RamNaramDuttv Annoda 
Prosad Joshi, 14 C C81 (1687), ilangul v 
Cirdliari, IbW, P R Lo 127, m Huiro 
iloDco V OnoLool Chunder ^lookcrjeo, 8 

U R. 10l(l{>07),itwa3heldthcrowa8uonc 

ino Ifukin Chanel, C V a 519-521 , and as 


to former s 43, Lampanabojina i Addala, 
25 IL 730 (1002) In Ram Chunder i 
Omora Churn, IG W R 155(1871), thiawwas 
held to bo nob a single causo of action though 
tho defendants were alleged to ha\o leagued 
to oppose the plamtiff s possession by force, 
but no grounds aro giTcn for the decision 

(2) Jarehne Skinner t Shama Soondurte, 
13 W B. 196 (1870) , Koondun Lai v Eao 
Himmut Singh, 3 N W P 86,87 (1871), i6 
IS, however, to bo observed that in theso cases 
tho Court was dealing with tho contention 
that it was the titlo alone which constituted 
tho causo of action 

(3) Ram Soondur bhaha v Dclanney, 20 
AV R 103 (1872) 

(4) Ilukm Chand, CPC 519 [citing 
Sheldon i Carpenter, 1 2s Y 579 (Amcr ) , 
Ho La Guerra t Lew Hall, 55 Cal 21 
( \racr )] 

(5) lb 520 

(0) JIacdougall t Knight, 25 Q h H 1 
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tiun docs uol con&Ulutc a separate cause of acliuu, but is only the LousccjULiac 
of the seizure So, after a suit for rcco\cry of property, a suit for damages 
for ivrongful detention of the same property is barred (1) In sucli eases there 
IS one cause of action, for which damages must be assessed once for all, and 
diQcrcnt remedies The suno principle has in some eases been apphed to 
suits for mesne prodts of land from which the owner is dispossessed ; (2) and 
a suit for possession of land has been held a bar to a suit for mesne profits of 
that land (3) It has, however, m other cases been held to the contrary, both 
on account of sect. 10 of the Code of 1830,(4) and sect 44 of the last Code, 
correspondmg with 0 II rr 1, 5 of this,(5) that clamis to recover possession 
of immoveable property and for incsno profits arc distinct claims , (6) and, con- 
versely, a suit for mesuo profits of land has been held not to bar a suit for its 
possession, the fact of the jirionty of the suit for mcsiio profits being ini- 
matcxial so far as the construction of tho Code is concerned (7) These eases 
proceed on tho principle that the right to posse&s immoveable property and the 
right to enjoy tho profits of such property arc distinct cau-'ts of action The 
causes of action m a suit to recover possession under sect 0 of the Specific 
Relief Act, aud m a suit to recover mesne profits, aic not the s-imt, in that in 
the first ease the party is entitled to recover possession though ho had no title, 
whereas, if ho were a trespasser, mesuo profits would not be given against the 
true owner (8) Rut whore a suit was brought for possession of mortgaged 

(1) bbaikh I’uaju t bliaikli Oodoy, IS t Uba^vaut, 0 B U C It 109, A 0 J 

W It 337 (1S7J), Sacoi Sirdar e Kama (ISOit), dc'Cidcd under tho Code of 1859, 

luddy, 23 W U 431(187-1), Serrao i Jvovl, wlucb, boMtxcr, expressly dealt witb the 

15 Q. 1) D 510, and SCO Debt Dial SiDgb t |>omt 1 bi decision m Bam Ituttim Vudu t 
\jaib Singb, 3 \ 543 (1881) lo Muagbroo Ram Cbundcr Pal, 25 W It 113 (1870), is 
V Gyaram, 14 ^V It 353 (lST0),tbe cause of not lo tbo contrary as thcro u tbo former 
action being Ibo detention of a boat, tbo suit incsno profits nero expressly prayed 
plamtiif was held bound to sue for tbo whole for la RooLiumco Ivooer t Ram Tobid 
of tbo demurrage duo, Vfobabut Muwdul t Roy, 21 W R 223 (1874), it was held tbit 
fcjboorcndro IsalU Roy, 4 W R , s c,C U though a claim for mesno profits was a 
20 (1SC5) [suit for laluo of cattle taken, suit separate cause of action, }ct it cannot itself 
for damages] bo diiidcd and eicry suit must include tho 

(2) Venkobav bubbatma, 11 5L 151(1887) whole of tho mesne profits which had then 
but SCO Tinipati e Xaiasimha, 11 5L 2lU accrued. 

(1887), which has been followed m GuUa (S) Lalcssor Babui i Janki Bibi 19 C G15 
Saramma t 5Iaganti Rammedu, 31 M 403 (1891) 

(1908), ilowaRuarf Banarsi lVa«ad, 17 A (6) Ib Bikratna Singh t Prab Dial, 

533(1895) Seo remarks of Prn-y Council m 1889,1* R Iso 129, F B , which must lo 

this ease on axipeal, 23 A 227, 232 (1900) , taken to supersede Phalla t Kesav bingb, 
s c,5C W N 193, and Fatima Bill V 1882, P R Iso 138 And sco Pratap 
Abdul 5Ia]id, 14 A 531, 536 (1892), lo which Chandra v Ram Swaxoama^i, 4 B L R , 
tho opimon was expressed that the term F B 113 (1SC9), Mon Mohun Sirkar v 
“ cause of action ’ had not been used in tbo Sccrctaryof Stato, 17 C 968(1800), Subraja 
same sense in s 43 and in ss 44-47 of the t Rathnaiclu, 32 A 330 (1908) 
last Code (7) Monohur Lall i Gouri Sunkur, 9 C 

(3) Venkoba v bubbanna, 11 M. 151 283 (1682), Ihrupati t Narasunha, 11 JL 

(1887) 210 (1887). 

(4) Chowdry Iindad Ah t Boonjad Ah, (8) Sheo Kumar v Xaram Das, 21 X. 501, 
14 W R 92 (1870), Baboo Issur Dutt v 503(1902) 

Alluck Nusscr, 7 W R 429(1807), bitaram 
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1) fo])city ind i dupoiit wan iiudt lu Court, j itcoud buit to recover mesne 

2 ) rolit 8 fjom the date of deposit to tlwt of reeovcrv of possession uas 
held barred (1) 

Aa to wliether or not there w a new tiuso of letion in tlie ease of con 
liming torts , tJie gciicnl rule appeirs to be tint in the case of such torts as 
ire not of i nccessard} injurious lud pennaneut eh iracter, there is a continuing 
obhgitiou to abate tlicin, and the contmuince of the nuisance is held to 
bo \ new tort and therefore a separate cause of action , but the rule is other 
^^l‘^e m tlio ease of ill torts of i permanent character winch continue to 
opento injuriously without an) evtcrnil agency (2) Wjiilc if thcic are 
diifercnt persons injured there are diilcrciit toits, the question as to the 
number of e luses of letion which the same person nu) ha\e, turns upon the 
number of loits md not upon the number of diilcrent pieces of jiropertv 
which mn have been injmcd 'Urns an ict which d images two jnopcrtieo 
bclougmg to tlie s nnc man U the s imt time ind b) the same means docs not 
ercitc two e luses of«action IJic elements of damage aic multifarious but the 
cause of it la i unit , but it will be otherwise if tJic t'’Usc itself is not single and 
indiMsible ( 1) A suit foi ccitain moneys sud to Jiaac been imsajipro 
jniitcd bj tile defomhiit while acting is inanjoCf of i jomt famil), wis held 
to bir i subsequent sun fui the plamtifts shiic of ecrtim joint paddy held 
1)\ tlie defend int vt the lime of the lust suit, Mitter, J, observing “Ihe 
c lUses of letion lu botJi the < ises origmated in tlie refusal of the defendant 
to e,ivc lu tlie phmtills then •'hare of the properties icalucd by him as manaotr 

tlie manager of i joint Hindu f uiiily holds possession of \ vrious items of 
jirupertN on bclidf of the fanuh Cm it be contended for a moment thitr each 
member of the fimil) his i ‘•cp irate c lUsc of action for his share in each item 
I f tliuse properties ^ (1) 

Vn let wliirh c uiscs injury both to pcisou and piopcii.) miy constitute 
dilbreul toils 13oth c luscs of itfiou may be founded upon one act, but they 
lie not on Hut u count identical e iiises of iction (0) All the chmis m 


(!) Kill linuiubai i \iul iKsl il J* •>-" 
(10U7) 

(J) *510 JIiilviu tliinJ, C i* ( 5— > 5-7 

u I 1 1 ts llicro tiled 

(1) Imo lb, i5_S uml Iluzloor llolmm i 
sIjuiusooiusiki, 11 aioo I V.O05tlSO7) where 
the I’rny Couiieil | omit 1 out that iJiero was 
ilotlimij to Uistliiguiab tho dej OMt of tho 
I irlictil ir eomi unj a 1 Jlfr from Ifio dciiOait 
of thoso which tho ilniitilf Ind deiositcd 
willi it uni rccoMrtd lu tho foriatf suit, 
Pitliliir Kaja t Suroa Kau, 8 
1- I \ IKJ (IsSo), III which tho con 
\eiMon of {cieral things was licld (o bo ono 
iain.0 of ftclion but the {aiiicular cOMi »«w 
iuitingui&hid and tho suit held not to bo 
biricd [►> 111 us '*! on 'h i»osscs>iion for Ii«d , 


hub&cifueut suit fur jerbon it> , same (illo to 
both under will] 

(1) Cancb Chundjit i Itam ivumai, J K 
I It aL a -bS (ISO) a t ml no i 
Ka UiaLiahoro t Itum Cooiuar, Id \\ K 7 * 
bimdarly a suit for certain bums misajiru 
iriatcd by a gcncial agent has been held to 
bar a suit for all other sums misappiopriatcd 
beforo tho former smt, on tho ground that 
tio causo of action IS not tho misappro^rm 
tion but (lie refusal to account on demand 
Monohur Pass t bccfal I’trsliad, 23 IV K 
jlS (1873) 

(o) Urunsden t llumphroy, 14 Q. P P 
111, pari 3 Alain Colliery t AlitchclJ, H 

\|Ii.O'<.lli beo former ease ilibcusbc 1 m 

llukui tluiid, e I* ( 530 531 



(It VUt.ut Mi . !»»*• SX 3^.; 

(!► i.M» ' > ‘ 1— » .1 Ut.l .u ’•U l» 

I« , iiif r «» 

( l4tl ! • Hir*] I^JI« I-O I.W M» • 

I'ai U^t, JM U U III (IH71) 

{>utl ( rf *lc<Ur»« ti « I Ijtl** « * luokurTun*, 
>iiif ou ui t I UiT (till ItdutiAn uui 

c I iliftl ltd''!- * 

(J) ‘•uiiW Vtiihli ' llliilu JU \ 3£Z 
(Ih l^) but MX. ‘'fi <>u|>4l I I'irtlii Stngb, £4 
K 43J(I'IUJ) » < .J I \ 1I8, Mil 
llMi t Ku*u>ii J7 t (IJlU) 

(J) Uiiud DliukLaiicl t I’lr '^alitU, 7 U 
Ul (Ibiii) Tor tho (uriuKa u( iLo rulo 
ai^iuiut mujoiiid(.r oI tauMs u( ottioa it auit 

Ui M.t. a«ido IMU buiitLi alkgid tu U&to bw.n 
i.ux.uUd Mi ^aUa of tlio usuiu (raiuutlijii 
UM held nut to Lu bad, tho caut>o of Action 
Uing under tlio iirtumUaticia siuglo Mu 
hamiuad Haluh i Uamilut, IbOO, 1' H 
No 5, Suantanar&yan i SftMthn, Z£ 
\1 I,. J 2J1 (1 *11), 30 J1 r.j 


(II IUr<>> Ntrar i MaAotm Muiidul, 21 
\\ It 2>id(tbTl| Juiuuuua Das t I’oohhwr 
^ n»b 22 M It lUflbio) lu which it n u 
ltdl that llu-n was iiii^tuiiidi r of caUMx f 
Will m •» 1 <h findaiitn. la I'uruai Sookh i 
Subltaii 2 Nt,ra 123 a credit r t »uit 
agatad m m h in of d xxa.s<.tl u as hi 1 1 nut 
to bar a subsc {iieat suit a},aiii>t (I ■ r laits 
( >r bahuao unnHUM ri 1 

(5) iiokal (.haul i Khwaja \Ii bhuh, 
IbJO i* it No 22 

fO) bco Hulkiu Chaiid, C. P CL 524 , os to 
sotcral contracts furuimi, juirt of ono trans 
actiouaiid bn aches of several coviiiaats, (-i<fe 
jNw/, |i 500 

(7) Dtiucaii Bros i JioltnuU Grccdliari 
Lall.lSC 372(1892) a^pcoviiigoftheopmion 
of WtbsoR, J , la Audorson, Wri(,ht Co t 
Kalagurla Surjinarain, 12 C 332 (18S5), 
dist III Baiiku i Gopu], 14 C L. J 5S9 
(Will) 

(») 1889, P It No 129 


Q 
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on an mortgage wiiicli ^Ya» diamiabcd, 1*4 no bar to &iib’‘cquent suit ou 

anotliei mortgage of the same property (I) A suit brought bj a wife cluricg 
the life of her husband for the recovery of the prompt portioa of her doner 
aviU be no bar to a subsequent suit for the recovery of tlie deferred portion (2) 

In the following cases tlie cause of action nas held to be the same — 
AVhere an occupancy tenant made a mortgage with possession of his holdmg, 
a suit by the proprietor for the cancellation of the mortgage was held to bar 
a suit for the possession of the holding , as the cause of action m the tno smts 
would be the same, the defendants tafaiig possession under his mortgage not 
affordmg a second and distinct cause of iction from the c\ccution of the deed 
itself (3) A suit to redeem a mortgage on the ground of the mortgagee having 
received more than the amount due in respect of mortgage bais a subsequent 
suit for the amount oi the surplus received bj hmi (1) Suit for redemption 
of Icanam subsequent suit bas^ on admissions Inown to the plamtiff at tunc 
of previous suit that defendants weic lanamdars under pLamtifi’s pro 
dcccssoi in title (5) Suit for possession of a portion of a house alleged 
to have been partitioned lU proceedings before a Court of Revenue , subsequent 
Sint for partition of the same house in a Civil Court (6) As to specific performance 
see below (7) 

The general rule is that every partition shall embrace all the jomt pro 
perty, but it is subject to certain exceptions — ^sucli as (a) where difierent 
poitions of It are situated m and out of Bntish India , (b) whore » portion of 
It 18 not immediately available for paitition, by reason of (i) its being m 
possession of mortgagees or (ii) because it was main land, which required 
Government permission to give jurisdiction to the Court , (c) where property 
18 hold in partnership by the joint family along with strangers, who have no 
interest in the family partition ainoug the sharer^ and who could not there 
fore be made parties m the family partition suit (>i) The section was held 
not to apply where the title on which the former suit was based was exclusive 


(1) Tliribaikat Jladatlul v Tlurutljiyil 
lijjshnen 29 31. 153 (1905) , Eanj Sahai v 
Ahmadi, 33 A 302 (lOIO) 

(2) Umda Begani t Sluhaiiiuisdi 33 A 
291 (1910) 

(3) SaritKaiat Chanda Singli, 1S80, P R 
No 47 

(4) Baloji Tamaji v Tamaiigooda 6 R 
H C R , I 0 97 (18C9) 

(5) Rangasauii Pdlai t Kriiluia PiU^i, 
23 31. 2 j9 (1898) 

(0) Bilbhaddar ^ath t Ram Lai, 26 \ 
501 (1901) 

|7) ^atbul Budhu, 18 13 537 (1893) [suit 
for hiHcifc Itrforinaiico and execution of aale 
<ltc<l , (iUiL on salt died liitutcd Court lo 
iicoitr losst&sioii but felt Jsarajana t Ivan 
diiiii .2 W 21 (I8IS)], CUitniuUirv « 
Vniin I » s M J J r<j. ( J, uli I IliiMii 


Chand C P C 515 [smt for sjiccifio 
fo mance , suit for recoi ery of deport 
inonejj Parangodanv Perumtoduia, 37 31 
360 (1903) V cnkatarania t V eniata, 24 3I 
27(1890) (suit for sptcific performance, sob 
sequent siut for money paid on a cojisiJcra 
tion that fidid], Raugayja Goundan * 
Nanjappa Rao 24 Af 491 (1901), s o, 3 
Bom L K 79J [suit for possession aiiJ 
damages 'Uit for specific por/orinanco and 
transfer basis of both actions an agreement 
for aalej 

(8) l^urshottim t Atmarazu, 1 Bom. L B 
-0(1699), sc 23 13 597 [tbo claim of 1 
to obtain Ins share of prol>erty OHitcd joint!' 
by luni and 13 cannot bo said fo Jia'o UhH 
fouulcd on flic anno can^'o of utioii ai 1 1 '* 
il III I to • blam Ins felinii of j rojK-rlj on md 
juiiilly by liiui an I 13 an 1 CJ 
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owuership, whilo that on winch lUo subsequent suit was based ^\a8 joint 
ou-ncrship (1) 

Tho iurnaiaii of a llahbar tamad is not barred from bnnyng succcssiac 
*'UU8 tor laud lu possession of an ananJratan, tho causo of action being tlio 
right to demand restoration of fnrtrad property at any tmie and it being in 
tho discretion of tho i-aniavaii to leave any item of property ho pleases m tlio 
possession of aiKinrfraiajw (2) 

“Shall not afterwards sue* — Ihcbaris notatoidcd by an expression 
of intention to sue agiin (3) A plamtiS may, however, obtain leave to omi*” 
to sue in respect of one of sevcrnl remedies A suit, however which is with 
dnwn with pcrnussion to sue again does not create any bar as tlio effect of such 
permission is to leave matters m tho position in which they would have stood 
if no such suit had been instituted (4) The same principle was held to apply 
cv cn when the suit was dismissed for non appearances of parties under sect 140 
of the N P Act 1&81 with leave spcciall) reserved to the plaintiff to bring 
a fresh suit , the reason assigned for the decision bemg that before the case was 
struck off the plaintiff could have so amended his plaint as to have included the 
claim m tho first suit , and « fortton there was no reason why ho should not 
include it m tho subsequent suit (5) 

The bar affecU the plaintiff m the second suit if ho was plaintiff in tho 
first, and those vylio cliun under huu, (6) and it is not avoided by the plaintiff 
having been a minor at the tune of the former suit (7) The rule saj-s shall 
not aftcruards sue ’ It docs not therefore apply where the suits are simultaneous 
and not successiv c (8) In tho case cited below (9) the Madras High Court 
held that of tho two smiultancous suits both would of course not bo barred 
and tho decree in cither nUoht stand provided the decree in the other was 
reversed , and option was given to the plaintiff to choose which would stand 
the other bemg dismissed Tractions of a day arc ho^'cve^ recognized and 
where two suits are presented on the same day it must be presumed until tho 
contrary is proved that the suits were presented and admitted in the order in 


(1) \arajanv Sbamrao 37 B 3 9(1303) 
as to title being tbo same but tbo cause of 
action different aco ib at pp 380 389 

('') Kannaa v Icnju 5 5L 1 (1882) Ab 
to tbo position of a karnavan as understood m 
Malabar see \ asudoraa v Sankaran 20 M. 
at p 138 (1806) 

(3) See ante, p 677 Soondcr Bibeo v 
KbiUoo Mull 2 N \V P 00 (18 0) Chajju 
Singh V Nihal S ngb 1888 P R J«o 190 
Maksud Alii NargisDjo 20 C 323(1892) 

(4) See anlr p 574 and Bcbari Lai Pal 
t RaranMai 17 V 53(1894) and cases tbero 
c led 

(5) Mulcband t Blukaii Das 7 \ 624 
(188o) scdquccrc. As regards tb s case it has 
been subuiittcd (ifukm Chand 0 P (X j59) 

that tins argum 1 1 does not aj pear to bo 


correct and the circumstanco that a su t is 
dismissed and not decreed cannot affect tbo 
bar which has been attached by s 43 (now 
r 2) to tho institution of a suit as distinct 
from its decision to which s 13 (now a 11) 
would ax ply 

(0) Vide ante p Cb3 Batao FaizBaksb 
1893 F R ^0 6 

(7) Gopal i Narasinga 22 M 300 (18J9) 

(8) \ithut Narayan GB U C R VC 
30 (lS63) Kalcsbar t Jagao 1 A C.AJ 
(18 8) Sera Ram i Kanshi Ram 1890 
P B No -0 

(9) Vppasami i Rama&ami 9 2L 2 9 
(1886), in Uagut Vbdoola 8M 147(1881} 
it was held that tho plaintiff should have 
been allowed to withdraw both suits and to 
file ouo suit m a comxicteut Court 
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whicli theu Jiuinbeis appear in the register (1) The rule oiJy bars a subsequent 
suit It therefore docs not preclude a landlord from adopting any other remedj 
the law gives him to enable him to recover Jus rent, as, for jn&tancc, by distraint 
under the Rent Recovery Act (2) 

In respect of the portion so omitted or relinquished.” — Tie 
Piivy Council observed that the right which a litigant possesses uithout know- 
ing, or over having known, that he possesses it can hardly be regarded as a 
portion of his claim” within the meanmg of the section (3) It has been 
said that a plaintiff must be taken to Jiave abandoned or rebnqiushed his claim 
on a real cause of action if he brings it in a false one (I) But this statement 
has been adversely criticized, (5) there being nothing in r 2 to warrant the 
inference that all causes of action ouglit to be included in the alternative or 
otherwise, and if it were correct it would make no difference whether the cause 
of action IS false in the sense that the facts alleged as constituting it are false, 
or it IS false in the sense that the facts alleged do not in law constitute a cause 
of action 

“More than one relief” — ^The present rule, unlike that of the Code 
of 1839, refers, as has been already pointed out, both to the splitting of remedies 
or reliefs as well as tho splitting of claims (6) Both llie claim and the remed} 
have reference to the cause of action litigated m tho previous smt (7) There 
18 no bar where the remedy sought i» tho subsequent suit is in respect of 'i 
cause of action different from that which formed tho basis of the rebef in tlie 
former suit (8) Further, tho bar m regard to the remedy is applicable onij 
where the plaintiff was at tlie time of the former suit entitled to more than 
one remedy , and where the plaintiffs were entitled to onl} one remed} m tiie 
former suit tho provisions of the section arc not apphcablo to the second 
suit , (9) nor where a plaintiff’s suit for a remedy lias been disnutsed on tho 
ground that he is not entitled to it but to .'mother remedy, for which he 


(1) Murti t Bhola Eani, 10 A. 165, J73, 
173 (18D3), overruling Zahur Husain t 
Muhammad Hasan, 18SS, AIL W N 147 

(2) Itajah Esnara t V rnhatarajer, 21 M 
230 (1897) 

(3) Amanat Bibi i Jiudad Huscin, 15 L A 
100, 113 (188S) Sco tins subject discusswl, 
a>i/e, p 579 

(4) Rangasami PiUai i Kmlina Pillai 22 
M 250 

(5) Itamaswami t Vj thinatha, 2(> Vf 700 
atp 777(1002) 

((j) ViJean/<,p 575 

(7) Anth V Thalha, 10 M 317 (Ib87) [atul 
for declaration of n 3 ht to enjoy wpantc 
IwsscBsion of land , Bub'cquriit suit for {larli 
lion of that land] 


(8) Sco Hathu t Budhu, 18 B 537 (1S9JJ 
[suit for specific performance , decree under 
nhich sale deed esecuted bi Court, subsc 
quent suit on sale deed to recover possession 
Held not barred as claim to possession not 
based on contract but on new cause 0 / action 
arising from deed of sale] Jn a similar case 
m the Sladras High Court a eontrorj v lew w as 
taken on tho ground that tho right to pos«cs 
sion and coavcjance inso comcidcnlly, and 
suit for possession v\as not v separate cause of 
action Eara^ana » Ivandasanu 22 31 24 
(1S9S) Ibo pnncijlc lioucrcr, in tlio (tst 
vias applied in Vmlu i Ivctlilaroma, 14 Vf 
23 (ISJO) 

(9) Ram &«uaL 'siiigli t 2vhIvc1ic 1 ''ii>.,b. 

4 \ 2bl (1882) 
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8ur'»(J) In a c-uw in the Chief Couif (.) JJurncj, J, 

obMrrvcd that wjnt the plaintiff ** a&ke<l form tho former 8Uit w-is not a remedy 
to wliich 1)0 entitled, ind waa, therefore, not one of the other altcrna(i\c 
rcmttbej between wbieh the plaintiff could hii'o chosen , ” and in a subsequent 
ci&o(3) m tho MBic Court, Trcmlctt, J, cibser\cd, that “if the defendants 
contentions were sound, we should liiac to hold that the construction of sect 
ll(nou r J) ifl that a plaintiff entitled to onl} one remedy on his cause of action, 
who b) inistahc sues for what the Court considers is not the remedy to which 
he IS cnt4tle<l, will be precluded from subseqiicnt]} suing for the proper one , ' 
in 1, “ put m this form, it is clear that tho language of tho section countenances 
no sucli proposition ’ 

Tho rule apphea to the com: whctc there being identity of causes of action 
in the two suits, tho plaintiff was entitled in tho first smt to more than one 
leincd) (1) either cuiiiulatiacl) or altcruatiaclj If without the lease of tho 
Court he onut to sue for ana of such remedies ho cannot do so afterwards So 
a personal dtcree fur maintenance and a declaration that it is a charge on family 
property arc two remedies referable to the same cause of action, \12 tho right 
to rcciiac maintenance, and therefore two separate suits cannot bo brought m 
respect of tho two remedies against the same defendant (5) 

It is not acr) ets) to define what constitutes “ a claim ’ as distinguished 
from a “ rcmc<Ij,'’ for the former appears to include tho latter to some extent 
Doubtlcs-s tho two terms were intended to overlap ^\^lllc a claim has been 
defined as a demand of right, a remedy has been said to bo the legal moans to 
recovee a ri^ht (o) It has also been broadlj defined to denote the decree or 
decretal order wath its proper legal results, which is the successful suitor s 
warrant for obtiinnig tho relief he has achieved by his smt (7) ’Mortgage 
eases arc common instances in which there is more than one remed) AVhero 
1 person asks for relief and ancillary thereto for an injunction there is more 
than one remedy lu many eases there is an option of suing on the contract 
or for breach of the contract, and in these cases there is more than one remed} , 
but the remedies arc altcinativo (8) In sooio eases the two terms * claim 
and “ remedy ” are used indiscriminately So it has been held that a suit 
for specific performance bars a subsequent suit for damages for failure to per 
form, as both claims arise out of the same cause of action naniel} the breach 

(1) Pearl r Ivlicali 3 A 807 {1581} (5) Bangamma t VoLulayja 11 M 127 

biiailarly tlio dismissal of a suit for conlinna (1887) and soo Sammatha t Rangatbammal, 
tion of possession on tho ground that tho 12 At 28o (1889) Bhogirathi i Anantha, 17 
plaintiff was not in possession is no bar io a A( 2f>8, 2~0 (1893) 

suit for recoTCry of possession iid« ante p (6) Kal dbun t Shiba Nath 8 C 49o 496 
and eases there cited cf caso m last (1882) 

(7) Bam benak v Nakched Siugb, 4 A 

(2) Prab Dovi v Haskisl eii Das 1884 P at p 2“0 (1882) there is ho >eTer, a dis 

R Ino 47 tinctioa between relief and tho mode or 

(3) Parmeshri v Vasdeo 1885, P R. procoduro for obtauung such rehef Bhobo 

\o 35 Sundoriv Bakbal Chunder 12 C 583(1886) 

(4) Ihcso words can scarcely mean a (8) Kalidliun t Slnba Nath 8C 496, anl 
cmedy against inoro than one person cases there cited, 

ICahdhun t Shiba Nath, SC at p 496 (1882) 
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of coutract (1) And «licrc a plaintiff was entitled both to recover rent 
and to forfeiture for non-payment he was held baricd after suing for the 
lent from suing to enforce a forfeiture for non-pajment of the same rent, 
as both the claims arose out of the same cause of action, namel), the 
non payment of rent (2) Similarly, a suit for an injunction against a 
defendant directing him to abstain from excluding the plaintiff and pre 
venting him from using hia house baa been held to be a bar to a suit for damage! 
for the exclusion from tho house (3) The amendment now substitutes the word 
“ relxef" for “remedy ” 

Upon the question formerly dibcussed, whether in execution of a simple 
money decree, only tlie rights of the debtor pass and the mortgagor retains 
his ben, see btlo\7 (4) Sect Of) of the Transfer of Property Act restrained a 
mortgagee from selhug the mortgaged premises, except under a decree for 
sale (5) Under tho Code of 1859 a declaratory decree might be sued for and 
obtained, and a subsequent suit brought for the consequential rchef (6) But 
see now sect 43 of the Specific Rehcf Act, which virtually repeals sect 15 of 
tho Code of 1859 Under the special provisions of the amended Uekban Agri- 
culturists Act excluding the operation of this section, a suit by a mortgagor for 
account does not bar a subsequent suit for redemption, (7) though prior to the 
amendment of this Act the contrary was held upon the principle enacted by 
this section (8) If mesne profits are not asked for in a smt for specific perform- 
ance of a contract to rcconvey a plot of laud, a subsequent suit for them wiU be 
barred by this rule (9) 

Leave to omit relief — The words in the last Code were “ ohtoMxcd before 
the first hearing'’ It was, howc\er, held that leave might be applied for and 
obtained when the case was called on for first hearing and before anything had 
been done towards the bearing of tbc case (10) Though these words have been 
omitted probably the same rule will bold now Such leave should be obtained 
from the Court before which the onginal suit was pending (11) 

] 3- Save as otherwise yiovided^ a plaintiff: may unite in the 

Joinder of causes of samo suit several causes of action against 
action. the same defendant, or tbe same defendants 

jointly ; and any plaintiffs having causes of action in which 
they are jointly interested against the same defendant or the 

(7) Lalucliand v Girjappa 20 B 474 

(8) Sco cases cited in last mentioned dc 
cision , and as to decree ordering iiaynient, 
and in default sale, and subsequent suit for 
redemption, Gorinda t Vfavji, IS97, Bom 
P J 3G1 

(9) Gancsli Ram t> Molicsb Ham, 1^ 
OWN CC9 (1009) 

(10) Ptstonji t \MooI. 5 B 103 (ISi.0) 

(11} Afiilutimnd I a^az f Kallu,33 \ 211 

(1910) 

1’ It 


(1) Shib Kristo V Abdool Sobliau, 16 W 
R 4.08 (1871), SCO Specifio KcUef Act, 1877, 
83 . 30, 19 

(2) Subbarajai Ivrisliua, C VL 169(1882) 

(3) Chsjju Singli V ^lllal Singli, 1888, 
P R ^o 190 

(4) Rashbcliary Gboso’s I.aw ol Mortgage, 
3rd cd- 712, 733, and cases Ibcro tiled. 

(5) Sto 0 34, r 14 and notes 

(0) Kali<lliun i bhibaNalb, 8C 183, P J1 
(I8SJ), foil , ''ttPsuli I Kuuj Btliari, 5A 315 
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Mine (kfoiul.iuts jomtiy nuy uniU* Mitii of action in llic 

Mino Milt. 

(*2) Where of attioii are muted, the jurisdiction of 

the Court as ttgirds the muI shali depend on the amount or 
Naluc of the aggregitc biihje'ct*nutte*rs at the date of instituting 
the buit> 

Origin and scope of rules relating to Joinder of causes of action.— 
The fiut <ii r J, which corro'iwiids with sett 8 Act Mil of IbD'J, 

19 t-aVen from the laiolish U IS, r 1, which, though it does not contain any 
icfrjcncc 1*1 the M«o uf inoto tlmn one thfciulint, Ims Iwen construed as if it 
rehrrtd t*i the "miuc «lp{tndantn * i»li*>, u ha\ing been hcld(l) that "to 
hung into one rUini distinct caui’cs of action against didcrciit persons, neither 
of them haMng ans'lhing to do with the other (and oiil) historicallj coruicctcd 
as ono iiuitlcr in the tnussction), w not contemphted by 0 18, r 1, which 
luthonzcs the joinder, not of ecsoral actions against di-tinct persons, but of 
scscral causes of action” It \ra\ howexer, pointed out that tbo provisions 
contained in sexcral of tlic llngUsb rules had been omitted from tbo Code, and 
the inference therefore was that it was not intended to nitroduco into this countr) 
the wide scope now aiTurded to suits m the Ihigbsh Courts , and that r 3 is 
difTcrcnl from the much more general language of the l^nghsh r 1 and r 0, 
which proMdo that claims b) piantills jomtl} may be joined with claims by 
them or on) of them separately, and were diamctncallj opposed to the prohi- 
bition of sect 31 of the last Code, that plaintiffs might not join m respect uf 
distinct causes uf action (i) fho rule is based on considerations of conx cmcuco, 
the misjoinder contemplated leading to coniphcalion and difficulty of deaUng 
xntb the c'uo of each defendant bcparalcly, and being xcxatious and hutassmg 
to the dcfcuihints (3) 

Objections (as to which bCo 0 I r 13) on tho ground of misjomdcr arc 
faxounlc ones in this countrj There maj be nusjoiiulci of plaintiffs or mis 
Joinder of defendants This matter is dealt with m tho preceding Order 
The rules undet Aiscubsioti relate only to jowwliiT ol cnwtsoa of action They 
assume that tho action has been rightly constituted under the jirovisions 
relating to tbo joinder of parties (4) Then tlicro is imSjomder of subjects of 
suit, winch 18 sometimes called multifariousncsa, though tho term is not used 

(1) Buntall t BcjIub, 20 Cli D 35, per it wa# also said that tho terms of tho English 
Sclbomo, L.C In England it is settled law rulo ucro mder and more general than tho 
that two scparalo causes ol action cannot bo terms of tho Code But this case has not 
charged against two defendants ut ono been followed ^tijathurai v Santhu Mccra 
action Huthappa v Muthu, 27 M &Q, at 31 hi. 252 (1008) gee now 0 I r 9, ante. 

p 83 (1903) (3) Sco judgment of Peacock, C J , m Kaja 

(2) Earsmgh Das i ilangal Dubey, C A Ram Tewary t Luebmun Pershad, 8 W R 
IC3, 170, 179 (1882), F B , a leading decision 15,16 (1807), sc B L B (F B ) 731 , 
wIucU deserves careful study MahmooJ,J, Imnt Nath v Baboo Roy, 18 W R 288 
was, however, of opjiuon (at p 178) that the (1872) , Sudheudu v Durga, H C at p 438 
Codes did not pre&cribo a narrower rulo upon (1887) 

tho particular pomt then under discussion (^) Haiinay t bmurtUwaitc, 2 (J B 120 
la Muthapjia I Muthu, 27 M 80,83(1902), (1893), jicr Bowen, LJ 
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m the Code ilultifariousucss, however, properly so called, exists when one 
of the defendants is not interested in the whole of the rehef sought (1) This 
IS prohibited by the first clause of r. 3, where the parties have distinct and 
separate mtcreats (2) 'Misjoinder of subjects of suit is where two subjects 
distinct m their nature arc uiuted in one suit, and, for comenience sake, the 
Court requires them to be separated ^Vhcthe^ the various subjects faliall be 
dealt with together is a matter of discretion to be determined upon considera 
tious of convenience with regard to the circumstances of each particular 
case (3) This matter is dealt with m r 6 In other words, while multifarious- 
ness strictly so called is, m cases coming within the terms of the first paragraph 
of r 3, absolutely prohibited, an alleged misjoinder of subjects, as it was former!} 
called, not amounting to multifariousncss m tbe former sense, is left to be 
dealt with according to the discretion of the Court R 3 apphes to cases where 
there are only one plaintiff, one defendant and several causes of action, and to 
cases where tbe plaintiffs or defendants, though consisting of two or more 
individuals, may bo considered as an unit with reference to all the difi^erent 
causes of action Where there is more than one plaintiff or defendant, the 
test IS — IS there community of interest in the issues to be determined * m other 
words, joint interest in the q[uestions raised by the litigation is a condition 
precedent to the joinder of sc\ eral causes of action (4) The question of absence 
of cause of action and misjoinder must be distmgmshcd It may be, for instance, 
that certain defendants can substantiate pleas wbicb, as a matter of substantive 
1 vw or on the merits, would absolve them from liability But this circumstance 
has no effect upon the question of misjoinder, which is purely a matter of adjec- 
tive law or procedure (o) While, as already stated, the rule enacted in 
r 3 IS based on substantial grounds of couvcmence, it must alao bi^ 

1 omembered that the pohej of the law is not to favour muJtiphcation of suits , (0) 
aud it IS exceedingly midcsirablo that any smt should fail on account 
of any such techmeal objectiou,(7) unle'^s it has been taken, and i* 
thoroughly well founded 


(1) Pomtoa I Pomton, L B 12 Eq i»47, 
at p 541 (1S71), and sco Xarsingh Dae v 
ilangal Dubey, 5 A at p 172 (2SS2), and at 
p 177, as to tlie sufficiency of each party 
liaTing an interest in some matters m tlio 
suit and tliat they arc connected with tlio 
others. 

(2) Seo Buratall t Beyfua, 2o Ch. D 35, 
m which also tho present Enghsh procedure 
which suiicrscdcs tho demuner is con 
sidcreih 

(1) Pomton « Poinloii, supra, at pp. 541, 
112, Coates t Lc^ard, 19 Eq 56 (1874) 
“ Iho plaintiff will not ho allowed newUcssh 
to enlarge tho area of tho dispute ’ per 
Collins, Vm , Saccharin Corp i Wild, i Cli 
I), I>. 122 (190J) 

(4) N.-0 Bliagwati r Biii'leshn, l» \ lU*., 


oA 163,171 (18S2), Sarala Sundari Dasi i 
Saroda Prasad Sur, 2 C. L. J C02 (1904) , 
ref to in Jaggeshwar Dutt i Bhuban Vfo 
hail iUtra, 33 C 425, 441 (100b) 

(5) I\ar«uigh Dds i Vlaiigal Dubej, 5 V 
at PP 178, 179 (1SS2), per Mahniood, J 4° 
Janokinath i Ramrunjun, 4 C. 949 (1S79) 
it was held that tho fact that the claim for 
po^ssion or rcut against ccrtaui defendants 
was unsustamablo in fact was no ground for 
ibstiussing tho wholo suit for iiusjoindcr 
This distinction docs not api>car to ha^o been 
pfcsericd m tho judgment of Stuart, OJ 
in BuhesJiur t Him Churaii 5 \ If 

2S, 2S {IS72) 

(6) Shoroup i Mothoor, 4 K 199» 

IK IIU (ISoo), .Narsingh Dis i Vangil 
l>ubc>,5 \ at !>. 179(IS^2) 

(TJ builhcu lu t Dur^i^ 11 C at p I*!** 
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It nas }jf-U that iho (ru^umna of sect I'i of the Code (hd not ap^if^ 
to sm(5 Ur iiTcaj* of lent under llio Ap*! Tenancy Act, inoi, bo as to admit 
of a joint suit iH-inglirouplil m te«j»cct of anc'irs of rent dut in respect of «o\criJ 
holdings (1) 

Summary of rulca on this matter.— V. suuimar) of the rules isIiicU 
d<'-il silt!) (he joinder of parties, slious lliat an^ iminticr of plnmtifla ma) join 
in respect of relief chimed insing out of (In* ‘ i<i»ic «c/ or Ironroftion , ’ that 
ihev ini) not join m TeHjtcct of distinct cauHS of action m eases not %sithin 
0 I r tint an) numher of defendants ma) he joined uhcro relief is 

t«)U!ihl i^nnst them under 0 I r T or m respect of an) ono conlrict under 
0 I r 0 , tint no suit slnll f ul for tmro misjoinder , and that except where 
jdaintiils ln\c joined in nspect of distinct causes of action as ihosc stated 
(lie (Viurt ma\ inescrs suit deaf with (he matter in coiitroscrs) as far as regards 
(he n;.hts an<l intniAts of tho parties actuall) hiforo it (2) Putting 
it hhortl), the rules proside that a suit shall include the whole claim, that 
all) plaintiiT or pfaintUfs ln\mg hcsctal causes of action in which they ar<* 
joinlU inl<rest<«i against one defendant or i>e\cral defendanls joiutl) nia) 
iinito them in tho same suit, hut unless such causes of action are of tlie kind 
iiuntioned m d msca (<i) (6) or (c) of r I of this Order llie\ »ua not be joined, 
without lca\o of (he Court with i suit for tho rrru\cry of immoaeahlu 
^roiMrt) , that wlicro a pi iintillor jUintiflshaac unit) d in tlosaiucsuitscNcral 
<ausai of action a,,amst a defendant or defendants the Court of its own 
inutiun, or on tiu* application of th* defendants or upon agreement of the 
parties ma) ordif separat*. trials or confino the scope of the smt, or ozcliide 
i^iuses of ictioii and direct auittidmeiit of the plaint, where by the joinder of 
scvirnl causes of actum incdnaducncc and confusion arc bkcly to be caused (31 
Is to whether sect fi of (fm fast Code was a rc5tncli\e proaiso to sect 28 of 
tbit Coll scopuit 


•' May unite " — It la u pre rujuisitc of the light to join m one suit moie 
than one cause of at tion against a defendant that the Court to which tho plaint 
is presented should havo jurisdiction over nil the causes of action (4) In the 
case cited, it was obserxed that “ unless the plaintiff could lawfull) unite them, 
tho Subonimatc ludgo had no jurisdiction over either nid that he should 
liax e returned the plaint, although, without amendment, it could not have been 
presented in either Court which had jurisdiction over either cause of action ’ 
Xt IS, however, proper to unite several causes of action in a smt when the title 
to all the property to which the defence relates is the same though the lands 


(1887), Ilaranund V Prosutmo 0 C at p 
7C5 (1683) 

(I) Jagaii ftath IVasad v Ton, 29 A 18 
(1900) 

(i) *106 ^lareingli Das v Manga! Dubey, 
A 103. at p 107 (1882) 1 X) , a decision 


under tho last Ck)de Iho test is therefore, 
m this and other matances, altered to meet 
the 1 icscot proMsions 

(3) Ib,atp 109 (1882) I 3 

(4) Khimji JivTaju i Purushotam 8 A! 
171 (1883) 
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claimed may not be in one district (1) For recent applications of the proMsion, 
see cases cited (2) 

Was sect 45 of last Code a restrictive proviso to sect 28 of 
that Code P The effect in this respect of the amendments — There 
was force in the argument which answered this question m the negative, 
though the contrary was held under the last Code by the majority of the 
Full Bench (3) in which it was raised Chapter III of that Code dealt 
with the parties to a suit, and Chapter IV of the same Code mth the 
frame of a smt The former assumed the existence of an ascertained subject 
matter in dispute and from that point of view laid down rules as to the persons 
who might be made parties to the suit Chapter IV assumed the existence 
of ascertained parties and dealt with the subject matter of the suit 
The two modes of dcahng did not clash wth one another "Where there 
was identity of subject-matter the rules governing the case were to be found 
in Chapter III , where there was identity of parties the scope of the action 
was to be limited by the rules in Chapter TV The two Chapters thus 
regarded an action from two different points of view, and the rules contained 
in one could not, m this aspect of the ca^c be regarded as provisos to the 
rules contained in the other By sect 26 of the last Code all plaintiffs 
might join in respect of the same “ cause of action " By sect 28 all defendants 
might be joined against whom the right to any relief in respect of '*the same 
matter,” whether jointly severally, or in the alternative, was alleged to exist 
The term ** matter in sect 28 of that Code was not convertible with *' cause 
of action,” but was more comprehensive — a conclusion which lecnaed support 
not only from the circumstance that the two expressions wore used m con 
tiguous sections (20 27 28} of the same Chapter and could therefore 
scarcely be construed to have the same meaning but also from the fact 
that the last part of sect 31, which prohibited plaintiffs joining in respect of 
distinct ‘ causts of action ’ was meant to be a limitation of the latitude allowed 
by Chapter III as to the joinder of parties in respect of the “ same maitcr ” 

So long, then, as the matter in dispute was identical the plaintiff was entitled 
to bring before the Court all persons whose presence was necessary to afford 
him full roUcf m respect of that matter Soot -lo was not apphcablo to cases 
m which the subject-matter of the smt was the same but related to cases in 
which the causes of action were entirely distinct Sect 28, on the other hand, 
related to cases in which the subject matter was one and the same and sect 45 
was not a restrictue proviso to sect 28, for the effect of such a \iew would be 
to nullify an important part of the latter section The essence of the provisions 
of sect 45 was that there should be joint rights in the plaintiffs and joint liability 
of the defendants , whilst sect 28 contemplated tho granting of rehef against 
the defendants nob only jointly and m the alternative but also severally, and 
it could not bo conceived how this could be done in a case m winch the habditj 

(1) IlarchanJar Smgli t I-al llaliaclur [cniiancemcnt and increase of rent] , Partlia. 

‘-ingli,21 ;V. 3^9(1S!)I) aarflthy i rimndavaraja, 17 M h J 515 

(2) blub IVosad CJiandliuri v Vakai Pali, (1907) 

as a COI (1000) . Sarada Charan Oiattcrji (J) Nareinili Das i Vlangal PuJxj/, 5 A 
t Iswar band!, 11 a AV N 1151 (1907) 10J(I882) 1 11 
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oI llic ilff( nilinU WAS joint, oa tcqmiril liy wet The Inttcr fcction did not 
limit ll c op<raUon of ^^ct 1\ nor did icct ‘JS cxtind the wopc of sect 15 
Seel -S III 1 down 1 rule whirh di^Mnct from and imlrpondrnt of tho rule 
rmlxnlird in wet 1") (1) 

Areording to this \icw «)f the two section*, i {•nit might h inc hcon brought 
against ii<j\rral dcfcndinta npainst whom iho right to nnj rcinf m rcipcct of 
"iJc fjvc ti^lhr ^xl^tcll, Old lUo a suit uniting sc\crnl difitinct rnii'ips of 
action igaiiist kc\ct'i 1 defendants jointly 

TiiC nnjiiiit}, ]ov\c\er, of the Tull Itciich held tliat it wnA ibQicuIt to 
intcijjct tlo <xi'res<.ion “/aHC iHoWer” m wet 118 ns meaning more than 
the Mine " evuf r<f ndion " ,* and that Chapter III must nece'^iaril) bo read 
wath and controlled bj tho suhwquent proaiMons of Chapter lY If, then, 
wet 28 and wet I'l were read loj,ethcr, the joint, Ecacral, or altcrnatiao 
liabihtj <)f defendants mentioned m wet 23 meant such a lubditj in respect 
of one <r icaera! caiiwA of action, which cause or causes of action were united 
111 the Mine suit a^ain^t the same defcndanta jointi} , m other words, while 
the cause or cau*ea of action had to be joint as to all the defendants, tho 
relief ashed might ho joint, seacral, or in the alternative (2) It might, it 
wav Mid, be tint the t<rm "Mine matUr“ was more comprehensive than 

caute f'f oc/ion," and tint if sect 28 stood bj itself it would in effect olfow 
a joinder prohibited b) wet 15 But if as was held that section did not aficet 
but was, on the conlrar), controlled b) sects 11 and 15, which regulated the 
joindir of ibflueiit causes of action, then sect 28 was restricted in its application 
to eases in which difTcront causes of action might bo joined in one suit In 
this view, feet 28 did not alTcct the question of joinder of causes of action, 
which vvas cntirclj regulated bj the provisions of Chapter IV, and a suit, 
though not bad for misjoiudtr of parties under sect 28 , might be bad for mis. 
joinder of causes of action undtr sect 45 It was not clear, however, why the 
Iw o diflcn nt expressions should hav o been used and neither of tho v lews stated 
was free from djiTicult} (1) 

The caw of several liabihty is retained m 0 I r 3, corresponding with 

sect 2S ol tii-it Code hut tho itords "rn respect of the Jaww rwiicr" iai<? 

been now omitted from 0 I r 3 Tor tho reasons given by him, the opinion 
of Mahniood, J , would still Bccm prcferablo even had this not been so llio 
jiosilion would now appear to bo this 0 I r 1 allows plaintiffs to join wiiero 
tho relief claimed (whether the claim be joint or sev oral) is in respect of or arises 
out of “ the same act or transachon ” Tho ncccssarj corollar) of this is that 
if all per«iona may bo joined as defendants against whom relief is claimed 
111 respect of “ the savic matter ” tins phrase must include what is understood 

(1) Narsmgh Das t Mangel Duboy, I A , (Icfendants on tlie ground that there was but 

p 172 cl teg , per JIahmood, J ono cause of action Loko Isatli t Keshab 

(2) Ib , S A , p 100 tl teg Kam, 13 C 147, 152 (1880) , Ishan Chandra 

(3) It lins also been held in a recent i Ramc&hwar 24 C 831 (1807), though it 

Madras case that the words ‘ samo matter” hasne^cr held thatfhetwoterms are synony 
aro wjdt-r than tho term cause of action mous See also Luckumsey r FazuUa, 5 
Uampanaboj ina u Addala, 25 M 730, atpp B 177, alp 170(1880), Janokmatht Ran\ 
745, 740 (1902) Iho Calcutta High Court zunjun, 4 C at pp 052, 053 (1879), Mu 
has in some eases justified tho joinder of thappav Mutliu, 27 JI SO, at p 83(1903) 



608 


the code of civil phocedure. 


FmsT ScHEi> 
0 2 ,r 3 


hy “ the same act or iran^aclton” m 0 I r 1, that is, cases where, though 
the cause of action may not be the same, relief is claimed on a common ground 
Th© qualification is now oimtted, but the same result would follow even if 
0 I r 3 had not been (as is the case) expressly amended to bring it into coU' 
fornuty with the provisions of r 1 of that Order But where the subject matter 
of the suit IS not the same as regards plaintiffs and defendants, and the causes 
of action ate entirely distinct there being no common ground, then under r 3, 
m order to justify joinder, theic must be joint nglits m the plaintiffs and joint 
habiht} in the defendants 


Cause of action — ^As already elsewhere obsened, this expression 
Ins alwajs had a signification which cannot be said to be precise or 
definite (1) being sometimes taken to mein the right, together with the 
infringement, or the title together with the injury , in order words, all the 
circumstances Mhuli i plamtiil is required to allege in order to shon a right 
to relief , and being sometuncs used as mdicatmg merely the injury, which 
is the cause of tlie plaintiff commg into Court (2) or as indicating the plamtiffs 
light inerel) (3) These differing definitions account in part for the differing 
Mens to ho found in the cases under this as other sections (1) So the right 
has been treated as the whole cause of action (5) On the other hand, it wis 
held that the term as used m sect 31 of the last Code, and in the section corre 
spending with r 3, had the same sense as m Englisli liw, viz of eveij 
fact which It was necessarj for the plaintiff to pro\e to support lus right In 
the judgment of the Oourt (G) The title on which a plaintiff sues is oiih 
one of se\eral ingredients in the cause of action, and tliat tarn includes ihu 
the infringement of tlie jilaintiff’s nght(7) The qui^tion under the section 
which r 3 replaces, his often arisen m cases of aheuations of jomt propert} 
by a copaicener, or of i Hindu widow’s estate by the widow, lud sometmies 
111 other cases The cases upon the pouit are in conflict, and it is not possiWo 


to reconcile them The determmation of the question whether there is a 
iniajoinder in respect of cause of action, where one suit is brought against iH 
the ilienees, depends upon the view which is adopted of the meanmg of the 
teini “ cause of adionf and also on the question discussed m the last paiagriph 


(1) lu ratuna Bibi v ^Wul Uajjd, Zt A 

at p 53G it wa« that the tt.rjii 

‘ cause of action had not been lucd lu is 
43, 44, Ao, 40, and 47 of tho Code of J8S2 
iQ precisely tho same sense 

(2) Naismgh Das v Jlangal Duhe^, 5 A 
at p. 173, per ^lahmood, J 

(3) Soo cases cited post 

(4) See Ameerunn Wasechiui, IMV It 11, 
where there was a difference of opinion , see 
tho cases cited post, and Ilukni Chand, G P C 
olii, GCS 

(3) Ishan Chuntltr I Rameswar, 21 (. 1>31 
(IbO?) [diis. from Rani Prosad i ''achi DassJ, 
0 G W N 583 (1*02)]. haini CTictli t 
VijuuanJ 7 ^L Jf L R 200 (18*3), and cases 


cited post note 8 

(6) Sahma Bihi t SbciXh Jluliaiiiiuad 1^ 
A 131(1695} Ram Prosad I SachiDas^i 0 
C tv N 585 (1902) 

(7J Ram Prosad t Saclu Dassi, supra, at 
p 5S9 So also in Koondun Lai t R^® 
Himmut, 3 A IL G R SO, 87 (1871), tho 
Court said. It is not a plaintiff s title wluch 
js to bo regarded m a suit of tins nflturo m 
considering a plea of nnsjoniJcr, hut rather 
tho wrongs alleged, ’ and pointed out that if 
those wrongs were distinct and sciiaraLIo th® 
wrong dono must, m the olM^neo of lorabma 
tion. bo tried separately) 'v'o Moliaii Lalp ‘ 
Oordbati Xalji Maharaj 3o 283 (P 
(I913J. proof of title by Slabait 
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Jn • . tJ'’ in il i'** ututy ».( iIa r%u‘«' ».{ Acti-.n 

j 7 )»/-.]« cj. 1 '.^; t*.r |Uint»fl ^ jul.t »» ih<' fAU- 4 ' I f %aion(I) 

If !'i» V t >, ,»;i! l»« ut,jiy u !>•> j^iV»jtnr.<lrr 

« J < .*11 < » « J i,{ 1 1 n in .t 'lit in Ji !!i<» taI ahiT/f ^ • art' 

fii rn Jjo 'ju'itun l!** * ‘-r olhrrwpr «.f iJjj* vk'w, 

j.ii/Ji 1.1 <I/«o 'air l«'<n ut,.»'i! j<..r«Irr m «iuli fA“^ Il !ua 

«rtij I'ai t :,n ik i|.»t in an alirnihoit cf AiiMlIirr juit 

<.I I’f- n'^io an'.l*»r iir. <• l«» An<>tl.ft Ilvj.ln.f*’ 

.'.'/'.•ijaf.t : ut\ Il f Iw" to A^i^Aiu-t An'ili^r. IhlTftrni 

t hUif' Tito |tii<<«Iaio prttxo \oaAiioiL* anti 

I. .*1 *ti t5.o •!« {• r, Ut.t », »^<li nl wl.itm hi* it» maH llic ri'o i< 

t «..» •!*'}». Anl |«i •IrUm 111* ujllir**** inoAliuhilo T)t»' 

u <4 ;. ]>!i( al'vl ill I'.o C*Ait1 (f tit»i ih)i|Art(.o aihI Apj caI, whrlp tAfli 

* . <• J:iA\ IiaM' t.l 1*0 A> A (CplfAlo Alul llutltwt rAXI.‘e (I\) Vahi 

1] o 1 fl*l » .»tA»n»l«!o. llio (tiiiil tiloorvnl ilnl jicjurjto 

ill*' aht \tt» tlo |tf4rf«IiUo (1) .\< till" It 


{ 1 | ,Vkir.i (StfUi • AoitiAt*). >M H t* it 

Cifi (OrS) In tlu ithi(h «4* * fuit 
ttfi'OdU tt*o « 1 1!>4 )J»ir.Ull • 

tfcllwt'* I'-Kfl’r ll.o 

i.hil l»<n l'< Ha* ««!••«» 

•l-iirnlAi II .11 <>«}. II< I! '«*!. As t'J .*■*••1 

‘■n.. Jiif.o »l.-t »!*<• <*M"' «f «I»M> 
h^4*l.rt <l*<ll iA ll»o {lUxllAWf* i* « 
oti'* 17.0 I’ImH Ilf < U»< * III* •‘ItAir uf 
|iri>pcfiy Ifi* (AuM* ti<‘n. tlid rijll.t. i> 
Uw tcUdutt l.j ttio t.i ulixli thi 

j,rwjKiiy »ii‘l .ill till* il 

oUUutt.'r, AiiiJ if lir I* IK'I {>llirr«ki>c- (•arr.'l 
Iniiii ito utd Ik tiitillixl l*> (liAl 

kl.ai«> wild. t< r fuun.l 'll.cUcl llt»t 
)> r>A>uk ^lurlu,( Itii imniiilj Ii»io allc*.lc<l 
Ki t'ari'l> uf Uti’ tlMcnot 

• Il tlroy tlio unity .if lilt Kri'Uii.l of 
\t.>l i» A ouit fiy rv^.oioiii n v( ]l acmwl 
J. f< luiAiifM, wli.i Kil U]! i(ki«clno tillia to 
.filfirttit (iluti. of lari.f i<y {iiinliAMt from It. 
tl, vkikA at*.' hd'ltlu ri' wan tiu mu<li>iti.!ar, tlii 
Oiurt tliAt tiic iftUMi lif a(.tuiii iiak 

(iiftt liluiiitifTs uiru rLi.rMoiicia of U: I»U«u 
(i'liuiiilir I lUiitcauar, J4 C tt31 (Ib‘.><), tliM 
from III Ituiii IVoMul i. bachl Diu.ti, oC W. N 
5*5 (fOy-'l, ui'l»f. Ill fVIiuti Kutiwar t 
Malimuil tutuiiii. i'l A JOT (11KI7) In 
.Muliomcii I' Ivruliiuii, Il M lUU (IbSb), a 
touiC by |Uiiiur lUtmUra of a laruaJ againHt 
tbo fornaion uuil olbcrs, mcludiiig pi.n<oiu 
to wLom he IukI ulidiat.d taruad 
tlm Court iiliixrMil (at |i 111) that it nuiJe 


no .liflrrmfc «hrt>trr llx* n.lit rnfurcni waa 
tlut cf a <v)*arr(i>rr .-r r**4rf»»i ivr, *n.l that 
ill tl»o »»r>r Out Oir I fimar} t.routi<l ol aitioil 
I* (lu> tnUn It >tnl in ]«.<>« Mion a* rr^anl* 
ilu* »}i .to of (lit* (iCoirtty III tint tlur> i* 
unity of titV. All.) Oir cUin tn4.l.* u on.' in 
ntjcTj of thi* *4i»r rauirf' of ach.iiL So 
«!«• Ok .am-* ill tlio tollnwmg n' l<*. titucli 
nuy )iA»r ii|«m Oip wm. jii-m 

< ilJra 

<J) \Aku.lrvai Kul.A.ln 7 M ]] L’. ll..>'KI 
\I-U1 r AyagA. U‘ M J3t (1**11). 
\ilbu. NarAyan, 5 11 If C U . A. I’ J iU 
( 1 * 0 *). TvaiiOi Naratn I l*ri m 1 k» 1 , 3 U 
IUJ(Imv'i), .Sliorou|ii Miitli.Hir, 4 \Y U l 0 *i. 
at |» I 10 (l*t> 5 ). Kruhiia (iuimul I l[urr\ 
Natli.^SW U OOfiSTU), Ifaruiiuiul Moro 
oiM.lor I |Vi)aiiiiiio ( liuiitl.r. t) < 7 ut (l^M) 
(alxr*. tin* ab. naiioti wai in la. (iitioiO . <1 
aUo/d rr ItutiH Mur l>Ait, ] I U It t*l(l 87 i>), 
wIkh^* Ok* Itoiniuc ( uinmioMini. r ha.I laV. d 
|• uaM^.■>iun of the (‘lamtill i Und* niul i;i\. Q 
tlu.i»tu tariuui.U feiidaiitn Itisona oftiu'e 
CAHCK. h.iaitir, (lio ahnior \ia» ii |url\, as tu 
which, VO jKMi 

( 3 ) bc« judgiiKiit of IV'acock, 0 J , m Uaja 
Uam Towary t I.uclunun Pirshad, * U. 

I . 5 , Ki ( 1 * 07 ). and judgment of first Ciiiirt iri 
'•ami t AiiiQiaiii, 7 M H (' It 2 ti 0 . 2 lil 
( 1873 ) 

(4) \ithu i. Narajuii. 5 U H C It , A C. 

J, 30(lt>(iSt. buliinininy.v t .'*a<]ssiva, 8 M. 
75(1884) 

‘2 R 
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may be said that tlie policy of tlic law is not to favour multiplication of suits (1) 
And m some cases, as observed by the Madras High Court, (2) “it is 
manifest that the number and nature of the alienations are no unim- 
portant elements for the deterimnatiou of their propriety It is most 
desirable that the whole of them should be at once before the Court called 
upon to decide the question, m order to secure the soundness of the particular 
decisions, and perhaps the avoidance of discordant decisions in different cases 
upon facts nearly the same *’ It would probably be best if the Courts were 
gi\en, as to procedure, a discretion to be exercised in a mannei to the con 
vemence of trial and of the parties and to the adamntage of substantial justice 
It is, however, necessary to detennme the question by reference to the defini 
tion of the term under discussion and the other proMsions of the Code If 
therefore, on the other hand, the words ** cause of action" denote both the 
right and its infringcment,(3) there has been said to be distinct causes of action 
against each of the alienees, and m consequence misjoinder, (4) except 
perhaps where the amt is both against the alienor and the alienees In sucli 
case it has been said (Q) that {there being a complete cause of action both aa 
to right and infringement) against the defendant alienor, it is necessarj' to 
bring the alienees on the rccoid to afford ground for decision of the \\IioIe dis 
putc, and that it cannot be said that a separate cause of action exists 
against tlie ahenor “ in conjunction with each group of alienees, the aliena- 
tions not being the causes of the present actioD,(0) but merely incidental 
thereto ” (7) In a case, liowever, where tlie alienor was a party, the Bombay 
High Court held that tlio plaintiffs had distinct causes of action against the 
several defendants, and tliat there was a misjoinder (8) Wiethcr, however, 


(1) Shoroop t Alothoor, 4 W R 100 atp 
1 10 (1805), where it was also said “ Rover 
dinners frequently bring one suit to set a«Mlo 
such claims, and such a suit has never been 
held to be inadmissible ’ 

(2) Vasudeva v Ivuleadi, 7 H ( R 
200, 293 (1874) 

(3) Ganeshi t-il t Khairati, 16 \ 279 
(1894), where the Court pointed out (at pp 
2S0, 231) that “the relationship of the rc 
\ ereioncr to tho vndon s husbands could not 
f irm tho cause of action, but onij a part of 
tho cause, which comprised among other 
tUiuga tho wrongful possession of the scjKirato 
sets of defendants over tho lands held I>y 
them respectively, and sec cases in next note 

(4) Ganeshi Lai i Ivliairati, supra [dist 
m Tarbuti Kunuar i Mahmud Fatim-i, 29 
A 2Q7(100Tn> Kacharbhoj t Rai Rathore, 
7 R 289 (1883), Raja Ram Icwary t 
1 uchinuti Ptrahad, 8 \V R IG (1^07), h R , 
'fjoUiii Mustafa i Shco boombiico, 10 IV R 

1^7 (IbCs), Tcwarco Ragljoonatli t Syud 
Mah.ined,4A If C R 108(1871) 

(5) Chuhir Mall i Rakhtwaddi, 1890, 1* 


R No 140 See Hulon Clnad, CPC flfS, 
570 

(0) In the ease in question apparently the 
cause of action was held to be the refusal b) 
tho alienor to recogniz" tho plaintiff s rights 
to share in tho family property 

(7) In tho following cases, winch have been 
already cited, tho ahtnor was a party to tho 
action Sami Chctti v Amiuani, 7 Vl H C. 
R 2C0, Mahomed i Ivrishaan, 11 M 10<>, 
Abdal 1 Aya^a, J’ Jit 234, Chuhar Jfall 
t Baklitwaddt, 1890 P R No 149, 
iiund t Prosunno, 9 C. 703, Vithu t 
Naroyaii, 5BHCR VaJ30, Ranfli 
Naram i Prem Lai, 3 W R 102 103, where 


(8) Kachar Bhoj v Bai Rathorc, 7 R 289 
(J883), ref, Sadu Bin Raghu v Ram 
Goviiid, 10 B 008, oil (1892) , and iii Mata 
V BhuguMiwo, I i It C U 128 (IHOP). tho 
suit was laid ba I for niisjoin lor, as though 
tliu alienor (a guardian) was a partv, nonhef 
woa sought Against her 
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the suit la opciv to objection lor misjoinder or not, tho Court nuvy ahiajs m 
ita discretion direct sepanto trials to bo held Smnhtl}, m a suit for 
possoision of immo\cablo proptrtj against two defendants, the cause of action 
being tlut the first defendant Ind no title to mortgage tho property to the 
‘•ccond defendant, it was held that there was no misjoinder, and that there 
were not two causes of action, but one, namelj, the infringement of the 
plaintiffs right by tho first defendant, out of which flowed tho title asserted 
b> tho second defendant, who dcrued ^titlo from tho first defendant, and 
whose case stood or fell w ith his (1) A foriton, there is bat one cause of 
action against a defendant and others who are not real but merely ostensible 
purchasers from him (2) So, agam, a defendant who, under a decree, subsc 
quentl) reaersed, ousts a plaintiff from po&scs&iou, maj be sued with persons 
to avhom, subsequent to the ouster, he has leased the land they stood m 
the shoes of their lessor, and were jomtly liable with him to be ousted (3) The 
joinder of several persons iii doing an act docs not affect its unity or 
the unit) of the cause of action constituted by that act, as in the case of an 
obstruction or ouster b) a number of persons who are illegcd to have acted 
in combination (1) It wis held that different causes of action could not be 
joined m one suit against different parties, where each had a distinct and 
separate interest , (5) that tho Courts should reject plaints against several 
defendants for causes of action which had accrued against each of them 
separately and in respect of which they arc not jointly concerned , (C) that 
there was no section of the Code which permitted a person to sue various defen 
dants together in respect of various causes of action , (7) and that plaintiffs 
could not jom in one siut in respect of causes of action m which they were not 
all jointly interested (8) 

(1) Indar Kuar : Gur Prasad 11 A 33 C C31 (1S87) , ICoondun v Rao Himmut, 3 

(1888) For siiudar cases of suits against A II C 80(1871), HuiroMoneot Onookool, 

niortgagors alienating property, seo Hal 8W It 461 (1807) InSbooTOOpv Mothoor, 

Kislien t Bistoo Cliurn 22 W It 512 (18 4) 4 \V R 109 (1805), in which tho Court ex 

111 which both mortgagor and Ins alienors { ressed a doubt as to whether thero was mis 
\icto parties, also Ixrishna Gopaul V Hurry lomdcr, it is not clear whether there was 
iNaVli, 25 W IV 09 , Sniwia)! ' tXrtntnwaVTOix tir not In liightahia- x Uam 

Jvhelter Vlohun 16 a 093 (1888) Uiurun fi A H 0 25 (1873) Pearson J 

(2) Wisof Gureeb Hossein, 13 W Jt 271 li<>ll that aa thoro was collusion thoro m as n > 

(ISiO) misjoinder Stuart CJ held there was no 

(3) Aiitu V Vishnu 22 R 030(1897) cause ol action against first defen lant, n 

(4) Loko Nath Surma v Keshab Ram 13 different matter from misjoinder though bo 

C. 147, 152 (ISSG) , Muthu>i]a}a v Chocka held that tho suit was bad on that groun 1 

lingam, 10 M 335,336(1890], andseoasto In Ram Prosad v Sachi Dassi G C W N 

ousters by didercnt persons on diifercni dates 58 j (1902), tliero was no combination, 
committed as part of tho sanio contest, (6) Uaroo t Massun 21 W R 200(1874) 
Ilarchandar v Lai Bahadur, 10 A 359, 301 (6) Baboo 2Iotio i Ranee 8 R R Ot 

(1894), Varajlalv Ramdat,2CB 2u9(1901) (I&07) m which it was held that tho de 
[jomt assault] , ahlcr where it is not shown fendonts h% 1 no common interest and that 
ihahthc defen lanVs acted m concert or under the causes of action wlto distinct, 
somocommoutillo. Foractsdonobj dificrcnt ( 7 ) Ram Narain r ^nno la Prosad, 14 C. 
persons aro not deemed ono unless done m (tSl.atp C37 (lbS<) 

concert feudhendu t Durga Dasi, 14 C. 43 j (g) Rajjo Kuar r Dcbi Dial, 18 K 432 

(1887), Ram Narain 1 ^niioda Prosad, 14 iidcjmf 



612 THE CODE 01 CIVIL PROCEDURE riESTScHED 

0 2 , r 3 

The following suits liave thus been held to be bad for mi&jomder —A 
]omt action for the pnco of timber against defendants, who purchased each 
one pair of tunber separately from the other , (1) A sold to X and B sold to 
X , a suit by Y against A, B, and X to enforce a right of pro emption , (2) a 
suit claiming possession against all of defendants, with mesne profits against 
some and damages against others , (3) a suit by a talookdai against the 
zammdar and several purchasers to set aside sales to them rcspectii ely of five 
patni laluts sold for arrears of rent due separately upon each , (4) a claun to set 
aside sale against auction purchaser and for damages against zurpcsligidars , (5) 
a suit against several persons, each a party to a distmct contract , (6) a suit as 
against one defendant for specific performance of a contract to sell land and 
as against another for a declaration that he was not entitled to any charge 
upon the same lands, the causes of action being distinct as against the defcii 
dants , (7) a suit against one person, an alleged agent of a firm, for breach of 
contract and against another as partner to have accounts taken and the partner 
ship wound up (8) 

It is necessary now, howei er, particularly m the case of suits b} reversioners 
above mentioned, to consider the effect of the enlarged scope of 0 I r 1 and 
its effect on the question of joinder of defendants, for now apparently all rever 
sionera might join in any suit any number of defendants m respect of several 
properties, provided the} base their claims (which need not be joint but may be 
several) on a common ground 

The relief — The cause of action must, as m other cases, bo distmguislicd 
from the relief claimed So where plaintiff, a creditor, brought a suit on his 
own behalf and on behalf of other cicditors, asking on iis own behalf to set 
aside a deed as void, and on behalf of other creditor# for a declaration that the 
deed was voidable, it was held that both the plaintiff and the other creditors 
had one cause of action, namely, the right to treat the deed as one which could 
not affect their rights, although as the plamtiff had obtained a decree which he 

(1) Baroo r Massim, 21 W R 200 (1874) (ib) JIahmooil, J coasidercil (at p ITS) 

(2) Bhag\?ativ Bindesliri, 0 A 100(1883), that the case was similar to Janokmath i 
and sec Kalian Singh V Gur Dayal 4 \ lOj Uamninjmi, 4 C 949 

(1881) (4) Imnt Nath i Baboo Toy, 18 W R 

(3) NaTsingh Das x Mangal Dnbey, 5 A (1872) 

103(1882), F B , Mahmood,J , dissent Ibo (5) Ram Ixjshen ? Cliowdhuri Jrebeio 1 
majority ol the Court held that the ^uit wa«i ( N cm (1897) 

not against defendants jointly (p 108), ami (6) Namasivayav Kadcr,17il 10S(l!5il) 
that nothing m ss 28 or 44 of tho Codo of and as to soi arate contracts see case m I'l''! 
1882 authorized a suit hy a plaintiff against note 

A for dispossessing lum or opposing his (7) Luckuinseyv lazulla.ijB 177(18t>0) 
obtainmg possession with distinct claims dist , Mokund Ball v Chotay I,all, 10 0 lOd 
xgainat B, C, D, and F for damages for (IS&l), Jamsctji v Kiehmath, 20 B J2*. 

separate years m respect of such primary 328(1901), ICrishnasamu Sundarappayyar, 

wrongful act on tho part of A (at pp 170, 18 il. 41G, 417 (1891) , rtf , Alagappa * 

171), and that what was contemplated by Sivaramaaundara, 19 M 211, 210 (IhOj). 

tho Codo was a suit for recovery from a tres Ramchandra v llamchamlra, 22 B 40(18JO), 
jiasscr or trespassers in possession at tinio and sco l*robho( ram t Robmson, 1 1 U 
I f suit, and tho j under of claim for inesno dj8 (IbOJ) 

I rotits against such trespasser or trespassers (8) \tuthai i>a v Miithii 27 M 8i>(l*<’JJ 
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to citxuti , lie fnr til'll purpose requuol relic! b) kcttiug aMilo tlie dcwl 
^oul (1) 

V plaintuT nia) aluajH put funiinl an aUcriutjvo i'i‘‘c,{2) proiidi'd tint 
tlio fittu f-tited as the basis of ahcmatt\o relief aio tlic same Wiitio ihcio 
IS I single cau*-© of action, or taacnl causes of action against the same 
defendant, no difficult) arises Where the fust defendant dispossessed tliu 
pUintuT of land sold to him b) the second defendant, and he sued for possession 
and mevne profits, or m (he allcnutue for the refund of the purchase monc) 
from the second defendant, it uas held that there avas but one cause of action, 
iuincl),(lic di‘‘p<>*«ci>sionand no misioindcr (3) Two sciurate altcmatiac cau'es 
of action a^ain&t the same defendant ma) be joined (f) 

A claun for possession b) plamtitLt, four anna zemindars to receive a 
four anru share in a jxi/ni allct^cd to bo m po.«tssiou of all six defendants, or 
m llic ihcriLalivi, except as against one defendaut, for rent, was held not to 
Ihj Iwd for misjoinder, it being further held that notwithstanding that the 
chaim for po^scs'-iun or rent mi^lit be unsustainable m fact as against some of 
the defendants, that was no ground for dismissing the suit gcncrallj for 
mi"joindcr (o) 

“ Docs sect 15 (now rule 3) contemplate a case where plaintiff has rcall) 
onlv one cause of action upon which he can succeed, but being m doubt as to 
winch of his alleged ciu&cs of action will bo successful proceeds upon both 
with the intention of obt iitiuig relief out of one of them ^ ^Vio not tho several 
e lu-es of iction caiitemphlcd b) >cct 45 causes of action which, it is alleged, 
e leh iflord grounds for separato relief, and combmctl for cumulative ind not 
iliitiLitivc relief ! ” (G) In Dn^^tand it has been licld that, if two ptrsons could 
not bo joincil as defendants unless the causes of action against them were ctactl) 
the same, tho object of tho Legidaturo would be entirely dcfc.ited (7) It would 
icim from tho ca&cs cited that the fact that alternative reliefs were claimed 
did not autlionzo a joiudcr of ecvcral causes of action against sovcral persons 
not jointl) interested So where i suit was brought to set aside, tho 
sale of a i/ic/iof against the persons who had purchased it at an auction 
sale held for default in pa)Tncnt of Government revenue by zur'pcsli^idars, to 
whom the mclial had been let, or in tho altcruativo for damages agiinst the 
zuri>€shQidars who had defaulted in the payment, it was dismissed fur multi 
fariousne&s as tho two claims were based on distinct causes of action (8) .iVnd 
where a plaintiff contracted for sale to him of a house for Its 2500, and sued 
lUegmg a subsequent sale by the defendant to a third part) , and prayed for 


(I) Lbrahuu r loolbai, 4 Boin. L. It ISO, 

m ( 1002 ) 

(i) Lak&hniibai v Han, U 1) II 0. It 1 
(1872), inkabirKbanv Khawaui, 1897, P 
It No 41, the plamtiQ asked that ho might 
bo declared to Lo tho proprietor ol the whole 
village, or, (aibng that, an occupancy tenant, 
aud it was held thcro was no mi^joiadcr 
(Q) berajal Huq t Abdul Rahaman, SO C 
257 (1J02), 8.c,0C W N 300 

(4) Ragot t l:.astoii 7 Ch. PI, Ann 


Pr IJOo p 2.3 

(5) Janokmath t Itaiuiuiquu 1 b 
(lSi9), approved by Mahmood, J, in 
KarsmghDasv MangalDubo> 5 V atp 170 
(1882) 

(G) Tatuna Begum v Muhammad ZakariA, 
1895, P R No 9G, per Rivaz, J 

(7) Child V Stenmng, 5 Ch D p '•02, and 
SCO Ann. Pr , 1905, p 223 

(8) Itam Kishcti t diowdhury I'rebcni, 1 
C W N cue (1897) 
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'i decree either for specific pcrformanco of the contract of sale on payment of 
Its 2400 (Rs 100 having been paid as eaniest money), or for pro emption on 
the sale on payment of Rs 2500, or whatever might bo the market value of the 
house, Chatterjeo, J , observed, that two distinct claims in the altexnatne, 
based on distinct causes of action, could not be joined under the section corre 
spending with rule 3 Rivaz, J , also doubted the coirectness of their joinder, 
putting the query already quoted (1) 


Same defendants jointly. — It has hten already pointed out that joint 
interest in the main questions raised bj' the litigation is a condition precedent 
to the joinder of se\eral causes of action against several defendants, the test 
being whether there is coimnuuitj of interest m the causes to be determined (2) 
It was held that there was no piovision of the Code alJowmg distinct causes 
of action against distinct sets of defendants, that is to say, causes of action m 
which the defendants are not all jointly interested, to bo united in the same 
suit (3) The mere similaritj of the claim is no ground for joining in on© 
suit claims which, though similar, are several and distinct against several 
persons , (4) nor is the convenience of their Uial by one Court (5) IVhere a 
cause of action arising out of a joint account of two defendants was united 
with another arising out of a transaction m which one of the defendants alone 
was concerned, it was hold that the causes of action were not against the same 
defendants jointly (6) ^Vhere the defendants are not jomtly liable, each 
distinct cause o! action must form the subject of a separate suit So where A 
sold to X, and B sold to X, whereupon Y sued A B, and X to enforce a right 
of pre emption, it was held to be a misjoinder, there being distmct causes 
of action in respect of which the defendants had no common interest (7) So 
where phmtifis in a suit for paitition joined as defendants a number of 
cultivating rjots, whom they sought to eject, it was held that the suit for 
partition was of little mterest to the ryots, and the question of ejectment was 
a distinct one in the case of each ryot (8) So, also, there has been held to be 
a misjoinder where tlie right to relief against one defendant was in respect of 
the non fulfilment of a contract, and the right to a declaration against another 
was in respect of a threatened disturbance of the plaintiff’s possession (9) 
The same has been Jield m .a suit against defendants for possession, and 
against some of them for damages, and against others for mesne profits , (10) 
and in a suit to recover possession of certain lands by roi crsal of certain deeds, 


(1) Fatima Bcgam v Muhammad Zakaoa, 
1S95, P R No 06, Ilukra Cliaml, C P 0 
571 

(2) Bljagwati v Bmdcshri, 0 A 106, 108 
(1883), ftdc anU 

(3) MoUick Kefait t Shco Pershad, 23 C 
atp 820 (1800) 

(4) Koondun Lai i Rao Iliinmut, 3 A 
If C 11 SO, 87 (I87J), os to Inal hy one 
Court, ib, and Ilarchaudar v Lai Bahadur, 
10 \ ntp ^02(181)1) 

(5) Kouiiduii L.>1 1 Hac lluHiiml, w 

( >) ‘'AiH'i 3Ial I bliuli Ba^', 1888, I* H 


No 189 

(7) BUagwativ Bindealm, 0 A 106(1883) 

(8) Sanunada v Subba, 1 M 333 (1877) 

(9) Luckumseyv FazuHa, 6B 177(18SE» 
diBt m Mokund Lall t> Cliotay tail, 10 C 
1001 (1881), where the co defendant uho 
not a party to the contract had no distinct 
interest and was sued as tlio btnamidar of iho 
real defendant lliia decision is not o] po'C 
to iho first 

(10) Narsmgli Das t Mani,al Bubey 6 
IbJ, 1C8 (1882) 
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fcomc of tlio duxls being of absolute, and boiiie of condition d, b dt ( 1) AltliougU 
there muflt still be coinmuiut) of interest ulicre tlic causes of action are 
cntircl} distinct, it will be iicccssiTj in each case to see whether this is so or 
iNhctlicr though the causes of action are soaeral tlicro is i comiiion ground 
justifying their joinder On the other hand, there was held to be no mis 
joinder in a suit against a defendant who had obtained possession under i 
decree %\)uch had been reaersed, as also against his lessees the latter standing 
in the shoes of their lessor and being jointly liable with him to be ousted (2) 
In a suit agauist joint decree holders for the plaintiH's customary fourth share 
of the profits rcalwed by the decree holder by an execution sale of different 
houses at different times, the decree holders were licld to bo joint, though 
their liability, to gi\o the share in respect of the sale of each house was 
separate (3) So, also, a suit instituted to eject all the tenants holding separate 
lauds m a village, and to rccoaer arrc.ir8 of rent from them was held not to 
bo bad for misjoinder, as all the defendants clauncd by inheritance or by pur 
tliase or otherwise under one and the same person, or under one of two persons 
who had executed the vtuc/iallo for the lands and the plaintiff therefore had a 
common cause of action igaiust the defendants, and was not obliged to sue them 
separately (4) 

^Vs m other eases, (6) a person who is a party in different capacities is not 
the same defendant — a principle which though partly recognized m rule 5 is of 
general application Thus, where a person is a party m two capacities there is 
uusjomder, unless each cause of action affects him m both capacities (6) 

Plaintiffs jointly interested — The words '‘jointly inierested were 
first introduced by Act XII of 1879 Under the Code of 1869, it was held to 
be a misjoinder avhere the causes of action of the plaintiffs were different and 
distmct in their natuie (7) A suit brought by tliree persons for the possession 

(1) Raja llamv Luchmaa Porsbad.R 1/ koowable until afterthomstitutkoaofthcsuit 
R. (r B ) 731 (1807) This case was diitm (2) Antu » Vishnu 22 B 630 (1807) 

guishcd in Hacanund t Prosunno, 9 C 763 (3) Nanku v Board of Revenue, 1 A 444 

(1883) [suit hy purchaser of property subso (1877) 

guently sold in execution against parties to (4) Tluagaraja v Gi.vana Sambandha San 
tho decree and purchasers m execution of nadhi 11 M 77 (1888) 
different portions of property] , and in Ram (6) T %dc ante p 528 

Karain v Annoda, 14 C CSl [plaintiff talook (6) Seo Hukm Chand CPC 571 572 

dar obtained decroo for ejectment of tenant (7) Romoona i Jlmicko a W R 525 

In execution of decree opposed by defendants (1868), in which Phear J pointmg out the 
One suit agamst judgment debtor and all loconveiuenccs of such a suit said that 
parties opposing but without collusion] In saving all questions of abatement and 
the first of these suits it was held there was matters in amendment of the record, I ha\o 
no misjoinder, and in tho second that there never in my memory heard of a suit decreed 
was Both cases however, based the mfovour of one co plaintiff and dismissed as 
decision upon tho question whether tho against tho other co plaintiff And that 
plaintiff had ono object and the defendants negatne fact of usage is I think influential 
a common defence As regards these cases to show how very unpracticable quite apart 
itnaspoiittcdout(Hukiu Chand CPC 573) from an^ matter of law it has been found 

that tho test for jomder uas tho umty of the that combined suits of this character should 
cau^o of action and not of tho object of tl o boumtcdtogothcrand treated as if they wero 
suit, and tho unity of tho dcfenco was not one 
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of iiuinoveable propert}, in Avinch two of them chunul half the propertj’ 
\mdcr a title b> inlicritancc and tlie third claimed the other half in virtue 
of a sale thereof to Iiun b} the first plaiatifi, was held to be bad for mis 
joinder of causes of action (!) The Court said ‘SUthough it appears to us 
Ih it sect 8 of Act VIII of 18a9, the first paragrapli of sect 45 of 4ct X of 
1877 ami the first paragraph ol the present Code mean the same thing, 
wc assume that the Legislature by the amendment of 1877, by the amend 
ment of 1879 and by the wording of the first paragraph of sect 45, as it 
It present stands, intended to make it clear that their intention was that 
several plaintiffs could onij join in suing several defendants in one suit 
for several causes of action uken the plavUrffs ucre jointly inlere^tcd in each 
and all of such causes of action and that the second part of the -first paragraph 
of sect 45 18 merely enacting that seven! plaintiffs jointlj interested in the 
same causes of action against the same defendant or several defendants 
jointly may sue in the same manner, as by the first part of tliat paragraph 
it IS enacted one plaintiff may sue one defendant or more jointly m one 
suit on several causes of action to winch the defendants if more than one 
were parties and that it did not intend to confer a right by sect 45 on 
several plaintiffs to sue on causes of action which were not jojntlj vested m 
them one or more defendants, although the acts of all the defendants jointl> 
might have completed a separate cause of action of each several plaintiff and 
afforded him a cause of action on which he could sue alone ' It was assumed 
however bv the Judges that the Legislature did not intend “directly or in 
dire th to proluoit the joining bj Hindu or 7Jhhomcdaa heirs in one suit 
of their causes of action m xesjiect of what had been the property of their 
uicestor or of the family and that it had been the practice m the Xorth 
West Piovinces to allow Hmdu or Afahomedan heirs, oven where their 
inteiests were several to join in one suit for the recover} of propert} which 
had belonged to a common ancestor through whom title was claimed, and 
that thev regarded the decision m Ram Sewak Singh v Xakched (2) as 
*iX> principle 

was followed m a subsequent case (3) m which it was held that several 
creditors to each of whom separate debts were owing by tlie same debtor 
could not jointl) sue for the avoidance of a deed of gift executed by the 
debtor, which deed was alleged to have been made fraudulent!} with intent 
to defeat or delaj executants creditors the cause of action of each separate 
creditor not being the same os that of the others Similarly a suit by two 
brothers for a declaration that the parts of the house attached in execution o 
i decree against their father belonged to them and not to him was held to bo 
irregular though the Court observed that the plaintiffs might well have 
thought that the case came withm the latter part of the first paragraph as in 
one sense tjieur title was a common title which was assailed by one and the 


(1) Sabtua Ibbi i Sheikb Vluhauunot] (I89CJ 
18 V 131 (IbJo) rho phunt was returned (2) •» A- 201 (188-) 

so that tlo plauiUlTs rnipl t fleet winch ol (3) Jlajio Kuar t Pcbi Dwl 18 \ 1 *• 
ll <- n hIiuuI 1 ] rcKctU with fuU. (JbSo) 
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Mine action of the execution creditor, aiul tlic) ivcrc jointly nitirculcJ in 
opposing tlio nttacliincut and sale, although u bale isould on!) have affected 
cich man’s separate interest (1) Where the cause of action in the case of 
the first plaintiff aimed at the establishment of the title of the first plaintiff 
ai issuclcss widovi of M G to succeed him jointly x\ith the other widows, 
whereas the cause of action m the ease of second plaintiff aimed at the 
cst.ibhshmcut of the title of second plaintiff by reason of an adoption to 
take the estate of G to the exclusion of all others, it was held that it 
could not be said that the two plaintiffs were jointly mtercsted m these 
inconsistent causes of action Tho cstahhshiucnt of first plaintiff’s title would 
exclude second plaiutifl from all right to take or share m the estate, and 
tho estahhshmeut of second plaintiff’s title would equally debar first plaintiff 
from any share in tho estate, hut a nght to be maintained out of it — a right 
winch was not brought m contcst(2) The Court added "Sect 45 permits 
of the Joinder in tho same suit of several causes of action m which several plain- 
tiffs are jointly mtercsted against the same defendant These plaintiffs 
are jointly interested against tho same defendant in the sense that it is the 
object of both plaintiffs to show a title in one or other of them to the 
whole or a portion of tho estate m competition with the defendant , but this is 
not enough . they must cadi be jointly interested with the other m i/jc scicral 
causes o/oction—not necessarily c^Moffy interested but jointiy mterested , t c os 
wo understand, not jointly interested as a mere matter of affection, but jointly 
interested as to the subject matter of the suit which the causes of action have 
in contemplation " (3) When two persons are interested ni a piece of land— 
ono as vicharavidar, and tho other kudttaramdar— ind a third party comniitb a 
wrongful act which affects the rights of the persons so intercetcd it may ht 
properly held tliat the land is common to both to the extent of entitling 
them to sue jointly in respect of the wrongful act, treating such act as giving 
rise to but one cause of action affecting the two persons more or less (i) 
So long as several causes of action are by the same or jointly interested 
plaintiffs and against the same defendant or defendants jointly, thev may 
be joined subject only to the Court’s discretion of ordering their separation 
There arc no restrictions as to the nature of the cause of action which may 
bo so joined, as it is stated (5) there are m most of tho Code States of the American 
Umon , but the restrictions there may sometimes prove a good guide here as 
to the advisability, as apart from tho legality , of the joinder (6) Sect 26 (now 
0 I r 1) has now been amended so as to pernut plaintiffs to join m whom an\ 
right to rehef exists in respect of, or arising out of, the same act oi transaction 
that IS, where if separate suits were brought any common question of law or 
fact would arise 

Procedure to be followed where misjoinder — Under the last Code 
where a plaint was presented which was bad for nusjoinder of causes of action, 


(1) Behan Lai t Kudu Barn, IG A 360 (4) Muthu^ijaya i Cbockalmgam 11) M 

(1893) 335 (1896) 

(2) LiDgmiDial t \ cnkatainmal 6 &I 239 (5) See Hukin Qiaiid, C. P C. 573 

212 (1S82) (6) lb. 

(3) Ib, at p 242 
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lb might at any time befoio tho settlement of issues liave been letuineJ foi 
amendment (1) If the plaint, having been returned for amendment, was not 
amended, it might have been rejected (2) If this was not done and subse 
quently objection was taken by the defendant, which might be either in the 
^vritten statement or in a motion to take the plaint off the file or on the 
settlement of issues, (3) or the Court, on fuithcr consideration, considered 
that there were grounds for considering the plaint had for misjoinder, the Judge 
should have raised an issue and decided it, and dismissed the suit (4) 
If, however, the Judge felt doubtful whtthci his decision on the point of mis 
joinder would stand, he nught have propcily framed the issues of fact 
for the determination of the case, and then disimssed the suit for misjoinder 
without recording any finding on the other issues (5) Further, the circum- 
stances must have been such that the first Court had no alternative open to it 
but to proceed to trial of the matters of fact upon the prehmmary determma 
tion of which the point raised as to misjoinder turns It might then have 
dismissed the suit (6) As to the present Code, vide post Where the 
District Judge disallowed the objection on the ground that it was not taken at the 


(1) Section 53 of last Code, EamProsadt 
toachi Dasai, G 0 W N 68o, atp 588 {1902), 
Ganesbi v Khairati, 10 A 279, 281 (1894) , 
Muthappa v iluthu, 27 JI at p 84 (1903) 
In Behan Lai t ICodu Ham, 15 A at p 381 
(1893), the Court said * that in the great 
majority of cases m which two or more 
plaintiffs sue in one suit m respect of causes of 
action which are not joint, it would bo proper 
to return tho plaint for amendment and leave 
the plaintiffs to elect as to which of them 
should be struck out, but they doubted 
whether a Court should, without giving the 
parties an opportooity of amendment, abso 
lately dismiss the whole siut And in 
Aldridge v Barrow, 34 C G62 (1907) the 
plaintiffs were put to election 

(2) Sect 54 of last Code In some of tho 
earlier cases tho plaint appears to baro been in 
the first instance rejected, or it was held that 
it should have been rejected Narsingh Das 
V Mangal Dubey, 5 A 163, 171 (1882) 
[rejection stated to be under s 63 of tho 
Code of 1882, sedqul. Raja Ram Tewory v 
Luchmun Pershad, 8 ^V R 15 (1867) , 
Baboo Motu v Ranee, 8 W R 64 (1867), 
Sudhendhu i Durga Dasi 14 C 435, 439 
(1887) , Towarco t> Syud, 4 A H C 108 
(1871), Mussumat Rutta v Duinrco fall, 

2 A n C 153 (1870) 

(J) IlauiDyalv Ram Doolal, II W 11 273 
(186J) Iho Cod*., howcitr it was litld, dll 
lutapi ULntlycoiitcmjIatc m apphcaliouby 
1 1 irty that a j Unit bo aiiicii kd lUuthn| l>a 


V Mutbu, 27M atp 84 (1903) 

(4) Kachar Bhoj v Bai RatWo, 7 B S89, 
291 (1883) , Ram Prosad v Sachi Dassi, 
0 C W N at p 588 (1902) , Bhagwati v 
Binde8hn,6A 106(1883), Baroo v Massim 
21 W R 206 (1874) The plamt might 
also be returm-d for amendment undsr 
s 53 before settlement of issues In Bud 
hendhu ti Durga 14 0 ftt p 439 the Court 
held, that with reference to ss 31 and 53 
of the Code of 1882, tho Court should net 
have dismissed but lejected tho plaint R 
18 not clear whether issues had been settled 
but neither sections appear to apply S 31 
related to misjoinder of parties, and s >^3 
dealt with lojection for want of cause of 
action In Janokmath v Ramrunjun 4 C 
at pp 953 954 (1897), tho Court said that 
when distmct causes of action aro improperly 
joined the Court should not dismiss the suit 
but try them separately This observation 
was obtter, and s 45 contemplated separation, 
not where the joinder was illegal, but where 
(t was permitted, though a joint trial was 
mconvcoient (vtde pos() In Hurro Moor® 
i; Onookool, 8 W R 401 (18G7), it was said 
that the Court should ha\o called upon the 
plaintiff to elect against winch defendant 
ho would proceed 

(5) ImntKathv Roy Dhunput, 0 B I B 
241(1872), a c,l8W R 288, Kachar Bh'J 
V Bai Rathuro, supra 

(0) Bha^w iti V Bindcshii, 0 \ IOC, 108 
(1883) 
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carbcat posaiblo mouieut, uamUy, m the wnttcu statement but the objection 
was taken at the settlement of issues before trial, it was given effect to 
on second appeal (1) The power given to the Court to return a plaint was 
only discretionary, and if it was shown that the form of a smt was bad, by 
reason that there has been misjoinder of parties, or of causes of action, it could 
not bo said that a party was precluded from raising the objection and taking it 
at the hearing of the smt or on appeal There was nothing to warrant the 
proposition that when a Court of first instance decided a question of misjoinder 
in favour of the plaintiffs, there was an end of the matter, and that the 
defendant was precluded from raising the question m appeal (2) \Vherc 
such a question has been raised, the Appellate Court has allowed a suit or claim 
to be withdrawn (b) Where the appeal has proceeded, the question has 
been raised in some cases wbether the Appeal Court was precluded from 
reversing a decision on the ground of misjoinder, by reason of sect 578 of 
tho former Code In some cases, misjoinder of causes of action has been 
considered an irregularity not affecting jurisdiction or the merits of the 
case (4) In other cases it has been held that, assuming but not deciding that 
misjoinder was a more inegularity, it did affect the merits (5) In other cases 
it appears to havo been held that misjoinder of causes of action was of tho 
nature not of an irregularity but an illegality (C) Tlio law upon the point 


(2) Xainas\Ha}a l K.a<ixr 17 itL lOS 175 
(ISfiS) 

(2) Muthapjm t Muthu, 27 M 80, ot p 85 
(1003) InShunkurt UU 2 A IL C 443 
(1870), it VOS held that inujoinder was not a 
ground of special appeal, but this it u sub 
imttcd la not so 

(3) Tara Prusunno t) Kuomatcc, 23 W U 
389,300 (1875}, Gaucshii Kliairali, 1C \ 
283 (1801), m ithich coso tho appeal |ro 
cccdcd against those defendants ui ns|'>ct 
of vthom thcro was no misjoinder 

(4) Kalian Singh i Gur Da^al, 4 V 103 
( 1881) [Iirl 1 inisjoindcr of causes of octionau I 
parties , objection taken by oiio defendant , 

Court should not having regard to a. 578 
ha\-o roierscd Ucrccl, >\isor Gurecbllos 
seui, 13 W U 271, 272 (1870) [held no 
imsjom Icr as objected, but, if an>, tho Court 
would inquire into merits], Dehari Lai r 
Ko*lu Uam. 15 A, 380. 35.2 (1S.J3) [bcU 
to bo irregularity tliou,^h no objection laLto 
tof rmof»uit,ai)ds.57sapiilii<d], M kuod 
Lall t Cliotay Loll, 10 C at p, ivU8, jxr 
Muter, J (l8&4) 

(5) Ganelin i Khairati IG A. 273. .*'3 
(1894), Mukund 1^ r CUotay l.all. lo C 
lOo* j-cr I'lgut J (185>1), \aiua.iia>a r 
Kadir, 17 ^L at iji. 175, l~u (Iv 4) , M liira 
Chandra i \lul Cliandra, .1 C' 54> 514 


(2897} ( cien if it uxro granted tltst an 
obicetiou like tho oiio that tho defendants 
raised inrolrcs only a question of irregularity , 
a |K>int ahich is by no means ftro from 
doubt ), Mutbajiiai Muthu 27 2^1,80,84 
(1903) 

(0) Musst Aniccruii t ^Iusst ^Vasc<hun 
12 W It 11, 12 (1809) [objection m llret 
Court held iii second aj {.cal by Gloicr J , 

it ap]«arB to mo somctliiiig nturo than an 
irngulority, sunicthing ui fact exj re^ly fur 
bi Men an I cooscqucotly an lUi gahty j , 
haroot Mas«uu 21 M It 2o0{ls71)[tbou,,h 
(ho term lUto^ u«e 1 this |.articuUr 

question uas not discu-sMti] , \arajlai r 
Kamdat, .0 11 2.>9 (1 lOl) [a S'S aijdiis 
to uiislakes and nTt,,uUrUi( s subsequently 
comuutU'd ID a suit uhich las (■'•n imti 
tuted m such a «s\ as to gi\<. tlu. ( uri 
yunsdicliou to try it ILc suit huwmr 
must tint be iiutituted in (Lo manix-r 
alluved by Isa Cf uj« Q tho quxsti Q of 
yunsdutiun Mull kKcfatr IVr»La<! 
23 C. 5i2l. 8.0 (l5> ■o)) 1 uoi US e ilatuvkv 
9\\ ICo .0 u27(lv^M(Il«bL(-,je J sasl 
that joiud t of cauxsef s<.t.oa Was fuibslk n 
i\ a{t wh<re authorial^ ani iLst a n 
*n a smt in win b cauws <4 ai-tiua were 
WTvn^ly yoJiK'd was evntrary to Law atsl 
bsing so luu t la t^t in.de J. 
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Was thus unsettled (1) Probably in some cases it will bo found that tlie 
merits were affected Where, however, this was not so, and particularly 
\7liete HQ objection, bad been taken (a ciicntostance m itseU indicating that 
the party has not suffered disadvantage), the Court ivould probaW} haie 
acted rightly in not dismissing the amt upon what, m the supposed circum 
stances would be a technical objection Where effect iias given to the 
objection, the Appellate Court, m the under mentioned case, (2) did not dismiss 
the Slut, but rejected the plaint, directing the plaintiffs to pay the costs through 
out In other cases the Court both in lirat and second appeal, has dismissed (3) 
the smt for misjoinder ^Va to the present Code, tide post 

Objections to misjoinder, as all other objections to the frame of a suit, 
should, of course, be taken as early as possible An objection taken not m 
the ivritten statement, hut at the settlement of issues before trial, has beeu 
given effect to (4) An objection has been held to be too late after the case 
Jias been tried and decided (5) And it has been said that an objection taken 
for the first time in special, or possibly in regular appeal, might not be allowed 
to prevail (6) Phear, J said (7) “As a general rule, if an objection on this 
ground is pressed and carried to a decision m the first Court, this Court will, 
even upon special appeal, upon its being shown to be well founded, 
give the objector the benefit of it But, on the other hand, if it is not pressed 
and earned to a decision in tlie first Court, and if the parties go to trial m the 
same way as if the objection had not been made, then the objection will not be 
given effect to at a later stage, unless it appears clearly that there was a defect 
in the original trial, in conscijuence of the misjoinder of the causes of action 
to which the objection la directed Dhia Court has always held that' it 
the duty of the first Court, which receives the plaint and entertains tho suit 
to take care that the parties are not prejudiced by any unfair comphcation 
m the matter which the plaintiff charges against the defendants But if fho 
paitics have chosen to go to trial and have not insisted upon the first Court 
taking a step of this kind, then it may very fairly be taken against them ot a 

(1) JMisjomcIcr of particss, it haa been held, A H C S6(1871J, lowareo v Syud 
does not affect cither merits or jurisdiction Iiamed 4 A H C 108 (1871), the Court 

Erm Kanayo v Prosunno, 13 W It 176 dismissed the suit, stating expressly ttat it 
(1S70) InsoBJO of tho cases prcvionsly cited did so on the ground of Dusjwndcr only 
there was misjoinder both of subject matter not on the merits which *he plaintiff 
and parties raise again m another suit Quare as to 

(2) Sudhendhu v Durga, 14 C 433 430, the decision, Suroop v Nunchand, 13 

410 (1887), sedqu as to grounds of decision, 284 (1870) A dismissal for misjoindw »» 

tide ante. As to amendment on apjwal, sco not a hearing or determination inthm o 

Lmgammol v Chinna, 0 M 239 (1882), rule of r«yudicatn Pufteh Singh i Jlus>sa 

Karan n Muhammad, 7 A 800(1885) mut Luchmee, 21 W R 105(1873) 

(3) Ram Naram v Annoda, 14 C 081 (4) Namasivoya i Kadir, 17 'll 108 , *> 

(1887) , Romooaa i Mamcl o, 9 IV B 625 (1893), cited ante. 

(1SG3), Namasioajav Kodir,17M 108,178 (3) RamDj-alt Ram Doolal, IMV R " 

(IS93). Bhaguati I Bindeshn, 0 A 100 (18C9) 

(18S3), Muthappa t Muthu, 27 Sf SO, 85 (C) Mahomed v Potun, 20 IV R 147, H 

(190!),audca<>csctlcdanfep<mim IiiBanco (1873) ^ 

Kn-hnaii t Kewndun I,al, 2 A II C 221 (7) liirmeo v Ifuiisinaii „0 IV 1-. - 

(1870), Kuunduu I«il t Uau Hiiiunut, J (1871) 
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later Bti^o of the appeal proceedings that they have not m fact suffered any 
material disadvantage in the trial unless it be distinctly si own tint there was 
such disadvantage 

To turn to the present Code it does not as sect 53 of the last did specifically 
deal with return for amendment but 0 VI t 17 allows of amendment and the 
Court raaj it is presumed return the plaint for that purpose Under the last 
Code (sect 54 (d) ) a plaint so returned and not amended was rejected This 
provision has not been re enacted butO VI r 18 deals with failure to amend 
after order As regards an objection on the score of misjoinder r 7 of this 
Order provndes for its being taken at the carhest opportumtj and if not so taken 
the objection is deemed waived Even if taken the objection will under 
sect 99 count for nothinginappcalunlessitbesbown that such misjoinder has 
affected the merits of tho case Here therefore as elsewhere the Code has 
dnnimslicd the importance of merely technical objections 

4 No ciuse of action shall, unless wtli the leave of the 

Only terlnln claims In lecoveij 

be iolnci lor recovery ot of iinmovcable property, eveept — 

/»mio(/ea 6 /e property claiius joi mcsiio profits or aiTcars 

of rout 111 lespcct of tho property chimed oj on?/ 
paH thereof, 

{h) claims for damages foi bieach of au> contract imdti 
' which the propeity oi an^ part thcieof is field ami 

(c) claims tn uhch the lehef sought is based on the same cause 
of action 

Provided that nothing in this ride shall he deemed to prnent 
any party in a suit foi foreclosure or redemption fiom asking to be 
put into possession of the mortgaged propnly 

5 No claim by oi agamst an executor adinmistratoi oi I 

Claims by or against 'll™® 'll 

executor administrator or oi against him personally, unless the last 
mentioned claims are alleged to arise witli 
reference to the estate m lespcct of which the plaintiff r i 
defendant sues or is sued as executor, administratoi oi heir oi 
are such as he was entitled to, or liable foi ]omtl\ with tlu 
deceased person whom he lepresents 

Ongin of rules — Ihese two rules rtpresent witl tie imendments 
itabcized sect 44 of the last Code which it was stated was not verj laijih 
expressed (1) 11 4 is taken from English 0 18 r 2 the worth, vr to oUatn 
a dcclarcUton of title to tjuwtcoWe property in the former section were 


(IJ Gaocsli i Je ach 31 GL at i 2- (ISS ) liukmCbaol C, I C wj 
(1903) Cl Ian bara i Bamasani uM 101 
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added to meet the decision m Gledhill Hunter, (1) but have been now omitted 
R 5 13 taken from English 0 18, r *5 , tbo word ** heir ” having been added, 
as in this country it is not an executor or administrator alone who represents the 
estate of a deceased person (2) The words after “ heir ” have also been added 
Objections for misjoinder — ^Undcr sect 51 (d) of the last Code, the 
plaint migbt have been rejected in case of failure to amend, on its being returned 
for the purpose under sect 53 of the same Code (3) If the Court, instead of 

I ejecting the plaint or returniiig it for amendment, proceeded to trial, it should » 
not, it was held, subsequently dismiss tbc suit for misjoinder, but dispose of 

it on the merits (i) The objection being of a dilatory character, and beside the 
merits, must have been taken in the Court of first instance , if not, it was deemed 
waived (5) It was not allowed to be taken for tbc first time on appeal, and 
where it was raised for the first time on appeal, the High Court, on second appeal 
declined to entertain it (6) A successful objection for misjoinder is a cause for 
which time may bo deducted under sect 14 of tbc Limitation Act (7) Sect 54 is 
now 0 VII T 11, but clause (cZ) has not been re enacted See now 0 VI r 18 
Leave — It will be observed that lca\e can only be applied for m the 
case of i i II 0 13 absolute Application should bo made before the plaint is 
filed, though possibly, on good reason shown, leave may be given afterwards (8) 

A plaintiff may, with the leave of the Court, join causes of action, but he is 
nowhere compelled to do so (0) And oven m regard bo the excepted causes 
of action which may bo joined, the exception implies only a permission of joinder 
but does not render it obUgatorj (10) Where leave is applied for, the question 
whether it will be granted must depend upon com cniencc and the circumstances of 
the case Amongst these, the Court will consider tlic connection between the 
claims sought to bo joined So leave has been given to join where it was sought to 
locover immoveable and moveable property comprised in the same instrument, 
uid to join claims in respect ofpcisonal and real estate, where both estates rested 
on a common gift in the same will (11) No appeal lay from an order rejecting an 
application for leave, but wliere the cilect of the order was to leject the plaint 
it was held that the order was a decree, and, as such, appealable (12) 

Jurisdiction — Where causes of action are united, jurisdiction depend'* 
on the value of the aggregate subject matters (13) 

Rule 4 “ Cause of action ” — The rule presupposes a case wlieic there 

(1) 14 Cbu D 192, m which it Mas bclJ that (8) Sco Ann Pr, 1905, 225, 

an action to ostal Iish titlo to land and to 

recover rent, but not claiming possession, was 

II t an action for Ian 1 „ 

(2) Ahmad ud dm i Sikan lar, 18 \ at and to file separate suits Cf rules as to 

p 25J(189G) leave under O I r 8, ante 

(3) Sanna i Ganapa, u Dom L K 185 (9) Shoo v Shoosahai, 6 A 358 (18S4)» 

(1003), in wluch case tLo Court refused to ref , Bccliarji t> Pujaji, 14 11 at p OJ 
dibiiuss the suit m second apjJcaL (10) I*alcsaor v Jaiiki, 19 C 015 (1891) 

(1) Kuhnat llakmuu, 9 k 221 (1887) (II) Sto Ann Pr , lOOu.iP 22>,220 

( ) Dhoudiba t llamchandra, S 11 5M, (12) Kindliaii v bohiu, 8 A 191 (16&0) 

'OJ (ISSl), JLiuU t Culzar, 10 \ J30(1«J2) (13) Sco O If r 3, on 1 ns regards tho 

(0) \Iaula u GuUar, <ld iroccduro, sto luchiiu. « KallasKi, 

(7)\.nlatii Muruguiin-UM I8(ISJ0)1 11 ill 11(1 11)0^ 
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ire two or more Nanoua causes of action, one of winch la to rcco%er immovcablo 
property bcNcrnl causes of action to rccoacr ijumoa cable propettj may be 
joined The rule does not prohibit tins, but a joinder with such causes of 
action of a different character, except as excepted in the rule (1) If, 
howcNcr, the Court considers it inadvisable to try the several causes of 
action in one suit, it cm order separate trials (2) There is nothing, more- 
over, irrcgulai m «;cckuig to recover in one amt immoveable and moveable 
property if the cause of action is tbo same m respect of both (3) These 
decisions appear to he embodied in the new clause (c) And even a claim for 
possession of certain immoveable property, based on the first paragraph 
of sect 9 of tho Spccifio Relief Act, may it has been bold, be joined 
without leave, with a cluin for title to that property, and for damages for 
lUsposscssion from it (1) CHims which do not amount to a new cause of 
action, but which arc mere machinery, such as a prayer for an injunction or 
receiver, maybe joined without leave (5) Rutithasbecnhcld that an injunction 
cannot bo ashed for where it w as not merely ancillary to the claim for jiossession (G) 
“Suit for th,c recovery of immoveable property" — The expression 
“ 3iii</or the rccoicrtj of tmumcohU property" which is that used m sect IG, is 
more hunted than the expression “ suxb/or twHHoicaWc property ” oi 'for land ” 
wathin the meaning of tho Chatter A suit may bo one “ for land ' within 
the meaning of tho latter, and not withm this rule (7) So it has been held 
that a claim for specific performance of an agreement to sell a share m a house 
might bo joined with a claim on a promissory note (S) So, again, a suit for 
recovery of a mortgage debt with an alternativo prayer for sale, has been held 
not a suit for recovery of immoveable property (0) Wilson, J said (10) “ It 
seems to mo that a suit for ‘ the rccotcry of tmmoicflh/c propert j ’ is a suit founded 
upon an existing title m which tho plaintiff seeks to get possession of the property 
itself The words ' to obtain a declaration ' etc , seem to me to apply to a case 
where a title exist<, and the plaintiff asks to have that fact declared, not to 
a caso where ho seeks to have som'’thing done, which, when done will give him 
a title ” Immoveable property in tbis rule includes a right of way (11) 

Rule 5 — As to tho object of tlic corresponding Enghsli rule, see I’adwuk 
V Scott (12) Tlieto is a conflict as to tho words, “or heir as such, between 
tho Bombay and AlUbabad High Courts Sir Charles Sargent in the formei 

(1) Cliidambara t Ilanusaini, 5 M ICl 25 M }48 (1001) 

(1882), Ambilcav Ram Udit, 1? A 274,277 (6) Glcdhillv Hunter, 14 Ch H 491 

(1895), Ragbubar V Jwala, 25 V 229(1903) (C) llambling t Wallam, 1889, \\ N 

Aa to court fee m caso of cxccjtion (a), sco (Eng) 133 

Reference, 10 A. 401 (1894) (7) Cults v llrown, 0 C 328, at p 332 

(2) Ragliubar v Juala, avpra (1880) (8) Ib 

(3) Ganesh v Jewach, 31 C 262, 272 (0) Govmda v Mana, 14 284, 26C 

(1903), s c,8C W N 100, 30 I A.10, la (1890), and see GoracJiand v Basanta, 10 

which the P C approve Giyaaa v Kamla 0 L. J 2 j8(1911) 

•.ami, 10 JL 375, 006 (1837), which was (10) See Cutts t Brown, C C at p 332 
foiloned m Nistariney v Kunda Lall Bose, (1880) 

3 C W K 070 (1809), a o , m appeal, 7 C (11) Bejoy Chandra i Banku, 13C W N 
W N 353,5Iazharv Sa]jad,24 \ 358(1902) 451 (1909) 

(4) Ram Harukh v Sheodihal, 15 A 384 (12) 2Ch D 730,743 andsco 0 Kinoaly, 

(1893),notfollowedinRamasamit Paraman, CL P C , Hukm Chand, C. P C. 505 
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Court, said “ Now, when can it be said that i claim js made by ‘an heir as 
such ' Plainly, such a claim is made when the jdaintiff rests his claim entirely 
on the allegation that he is the heir of another, and, as such, asserts a right 
against the defendant ” So where a portion of a claim ^va 3 founded upon the 
plamtiS s alleged right as heir of A, and another part of the claim had no reference 
to iVs estate, it was held that there was a misjoinder, and that one of the claims 
must be strucL. out (1) The Allahabad High Court has, however, dissented 
from this decision, holding that the heir referred to in the rule is an heir suing 
or being sued in his icprcsentativo capacity, who, like an executor or adminis 
trator, represents the estate of a deceased person , and that it is impossible 
to hold that the rule precludes a person from joimng a claim for property acquired 
by himself, ivith a claim for property inherited by him from another, when he 
does not represent persons other than liimself (2) And more recently Jenbno, 
0 J , explained the mcamug of the rule to be as follows Those to whom it 
relates have the common characteristic that they owe tlieir legal condition 
to the death of another But there arc others of whom this can be predicated 
as for instance legatees or next of km who are not named in the rule Executors 
administrators, and hens have this characteristic in common not shared bj 
legatees and next of kin, namely, that not only do they acquire title from the 
deceased, but tliey may represent him (3) And m a recent case m the Bomba} 
High Court it was hold that a claim for maintenance by the widow of a Mitaksliara 
coparcener was nob against the estate of her deceased husband (since bis interest 
was extinguished by liis death) , but was against tho property of which he "as 
acoparcenei , and therefore there was no imsjoindei wlicnshesuedthosurviaiiig 
coparceners for her sirnUuni propeitv and also for maintenance out of the joint 
estate (4) 


6. Where it 'ippeais to the Court that any causes of action 

Power of Court to m cauiiot be couveuieutly tried 

QuMt aejiamte twaii dispos/ed Oswct order 

separate trials oi iiiahc su^h other ordei as may be expedient 
Joinder of causes of action — ^Thia rule corresponds, subject to 
certain alterations witli tlic second paiagraph of sect 45 of the last Code 
and with 0 18, i 1 and poifioii of 0 16 i 1 of tJie English inhs 
See note tc 0 II i 3 the first paragraidi of winch embodies tlie fiist 
paiagraph of sect 45 of tin Code of 1882 That lule iclates oiil} to the 

joinder of causes of action It assumes that the action has been nghtl} 

constituted under 0 I i 1, ante {5} Under tlic Unglisli rule it has been 
held that save in actions for the rocosery of land and m actions by a trustte 


(1) Ashabai » Hajil^cb, CB 190(1882) 
In Ookibat t L'lkbnmlas 14 B 400, 192 
(1890), tlio Court^nlcrcd tlio ilaintiff to 
tlcct, directing that might proctcl with 
either claim subject (o Ji^r pajmg coat* 
njiuoialJy caused to tlio a‘'I‘-ndant by the 
inwjoinlcr, but this cose has 1>ecn dissented 
frtm in Tankilai t ShnniNa? I’anesli, 38 
B 1 . 1 ) (|nl3) 


(2) Ahmad ud din i Sikamlar, 18 \ 2''0 
(18 IG) 

(J) Ifahzaboo i irahoiticd Cas^uni 31 B 
10a(190G) 

(4) lankibai t fahrinnas Gancsli, 3S B 
120 (1913), diMcntmg from CokiJ n « 
laiklimi Irts, J 111 400 (JS K)) 

(f) Sco jer Bouen Tj.T , m ffamnh t 
SDiiirthwaite, 2 Q U <2'5(I^)U 


llKbl bcllLU 

0 2, r G 


I rami. Ok SUIT. 


025 


m baukruptcy, the xilaintifi may >vitliout leave, but bubject to luhs 8, y, 
join m one action, not several actions, but seicral “couscs of uclwn (1) 
which term has been held to comprise evay fact which is material to be proved 
to enable the plaintifi to succeed, (2) the entire set of facts, which give 
rise to an enforceable claim, every fact which, if traversed, the plaintiff 
must prove m order to obtain, judgment, (3) so connected that, as regards 
evidence, etc , they can convemently be disposed of together (4) But this 
joinder is “ always subject to the underlying principle thatthebuidenhosouthc 
jilamtiff of proving his case, and that no extra burden should be imposed on 
the defendant through the plaintiff needlessly enlarging the area of dispute ”{b) 

Order for separation — The Court might, under tho terms of sect 45 
of the last Code, order separate trials of any “ such causes of action — that is, 
causes of action which imght ha\o been joined m the same suit under the first 
P iragraph of that section Ihe second paragraph, therefore, had no application 
m casQS of misjomdtr of causes of action forbidden by the first paragraph, 
IS to which the only course oxicu to the Court was that of returning 
tho plaint for amendment', oi rejecting it if not amended, or dismissing 
tho Slut (tide (jjite) (6) Under sect 45 the Court could, stio i/iolu or on tho 
apphcatiou of the party, order separate trials Ibis can bo done now under 
this tale which cousohdates the ptoMSions of the second paragraph of sect ID, 
and of sects 10, 47 of the last Code The power gi\en did not, it "as held 
extend to an order for tho dismissal of defendants, and that a fresh suit 
should bo brought against them Such an order would not bo one for the 
“separate disposal*’ (or separate trial) oi the scieral causes of ictioii, it 
would bo au order iiroNcntuig tho disposal of them in tho suit before the 
Court If the Court found that the separate causes of action could not bo 
convemently tried together, it should, it was held, deal with them separately 
as sub smts under the title and number of tho principal suit from which they 
spring (7) So in a suit on title in which the recovery of immo\ cable property 
and mesne profits arc claimed, the Court may order separato trials in respect of 
tho claim for tho rccoicry of tho inuuoicablo propert), and in respect of the 
cl um for mesne profits (8) 

A direction to file separate jilaints did not, it was held come withm the 
scope of the section which did not requuo the plaintiff to file separate plaints, 
but jiroiidcd for the separate trial of tho scicral causes of action contained 
in tho one xilamt, tiled ou the lustitutiou of a suit (h) As alrcad> btat*.d, the 


(1) lJiir!.taUt lkjtiu,.GCh. D 30,C \ 
(’) Cooko t GiU, L. U 8 C l» 1 tie, 
13uckk> I Kami 0 Lx. 4J As to mcamn„ 
of term, SCO uotca to b, -0, 0 I r l,arff 
(3) Ilea It Rro\tn, -3Q U U 131 
(IJ \uu. l*racticv, noUs to 0 18, r I 
(5) i*cr CoUms, M.R., SaccLaim Ct t\\ r 
\\iW(1903), lCli.p.42i 
(C) bco Uukm Cliaml, C. P C. 37o, tLo 
btatcmcDt ut Janokmatb ** Ranirunjua, 4 C. 
at pj>. 0o3, 93l,tUat vibcu di»lioct causes of 
u..tKuaroitu] n. jx'fb the Court uuUad 


of tliaiaitomg tliu suit should tr) them 
se}karalcly otulce aud it is submitted, 
crroiKous. Tho order fur tejuu'atioo undii 
tliolast CudoBpi hod only wkirv thin uasnu 
misjoinder Cf Isarala Sun lari I>a>i r 
baroda I'rosad bur dC L. J CiOd(l.<jlJ 
(7) Khadar r ChotiLiLi SU oluflsoli 
(s) 4atuaaBibir \hdul JLajid 14 t- 
(isnJ). 

(9) MumL Uutta r U.inreo L*1 d 4. 11. 
C IL Ia3(ls-o) 
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oijci whioli tJio Couifc might make was one for bcparatioii, and that onljm 
thii caso where joinder waa not forbidden In tho under-mentioned case,ll) 
liowovcr, tlio Court apiieored to cuuaidcr that oven if two causes of action 
liad been combined m tho suit, it had power under sect 15 of the kst 
Code and would be justified in alloiving two causes of action to be united in 
the ease, inasmuch as it was convenient that tho matter should be disposed of 
in one suit rather than two The power, however, which was given by that 
section was to order separation, and a definite provision of law cannot be evaded 
on tho ground of convenience (2) In an earlier ease m which the Judge stated 
that, evidence having been gone into, ho preferred trying each cause of 
action against each defendant separately, instead -of rejecting the plaint 
ou tho ground of misjoinder, it was pointed out that he had misconceived the 
o'^tcjit of hia powers in the matter lu considering tho matter one simply of 
convemciicc, uud that if Iio were disposed to tr} tho causes of action against 
all the defendants in one suit, he was at liberty to do so (3) Nor again, of 
eoursc, tould tho Court, where there had been a misjoinder, even though nc 
lacoiivciuenco iiught have resulted to tho defendants, pass a separate decree 
igaiuat cueh of them (1) An Appehato Court had pdwer, apparently, to order 
soparnlo trials (Q) Except wlieio tho parties agreed, the order could only he 
nnido bofoio tho first hearing (0) 'Ihcro is no sutli express limitation now, but 
iloubtless tlio same rulo will bo oidinarily followed 

Order confining suit. — Sects 40 and 47 of tho last Code dealt with a 
(hjreicnt Older fiom tint in tho second paragraph of sect 45 Under the 
hittu luiotum, the Court dedfc with tho causes of action separately as si^* 
nmlii riio former, howovei, onibled n defendant, wlio was embarrassed by 
tlio form of tlio HUH to got tho trial confined to a reasonable aggregate of 
I umif'ii of IK (ion imd ni suth n tiiso tlio otlicr causes must needs bo 
o\i I [ill iHiothi } oiiit (7) 'i lus provision, as tho other, assumed that the causes 
ol m lum migitl Iki I« gully joiiu-d, tlioiigli smli joinder might be inconv eiuont, 
m \v)o( )i iiiiH* IV «li huuliuil might ajiply or tho Coiut might act It did not 
applj will i(» I lu'io Wiis njiHjojmh i ft upphed wlicio there wero bevcral caiifics 
of III tioii ugivmu tho Niiiuo dofimlmf, ot the suuo defendant jointly A ease 
wliiii) lUiMifi of ludon vvoio ulK^jCd ugumiib two defendants did not 

lomo witlilii fclui iulo(‘<) fu Meat 10, us in seet 15 of tho last Code, the 
IV 01(1 ) " llm }nar\iiif *' wiro held lo bo unptr itivc (9) Order XVIIl 
mill t) of fim Juiluutuio AiN,(J0) nllow'i such amendment as maybe 

( 1 ) ^lr»pli KU'i < M (ill U ill vmui, Ct (iMta) 

J57, JMI (lllOJ)i Ui« iiUuvnll n wni, him- (iljbiuivi U«cliu i, ^*0 U 36U. at i 
owr, etticr, im lli’ ^ «h.u> win (IsmJJ, 2>u«oUirt Gul al, 7 1 7a,ati' 

uni) utio luiimi of III II <it| ill uid It t tH( (hid (Ixsl) 

eeclloil lool no H) 1 ll‘ »U 10 (7J KhiWir i>itu b i Chotibibi, S if 

(2) lUml'i.iili hi int n N (1^SI) 

5H5(lU0>) (S ih . 'futhvitiM ChcKi « Vluthu 

(J) liirviaoMiaiiti Koimo , • I WMl IMviU. .*7 J\l 
JSJ (IS 7 o), 111 »hi h It » ol" I 1 liiUilmit (UJ Jlimw I ir n»-i « f,if il Cfi m I, 7 .t 
thit b«%trul Uistiial t kU"( 1 1 f 'O H ii »im\ U 7U. »l le Jw (I ><■>( j 

(fjcU tOj,cthc. iv^nia't th" "om if (10) S,t lutiu (.» rp i WiMilWJ) 1 

hut net «3 ttgiinbl M Mriil *h fill I “1' *h *1** V.'ih n'ln an uilion (uf iiifonfli 

(-t)ilaroyt Wu,aiiu,.IU U -OiKIS'l) imnt it tmnt^liirx I'.itcnts tho Court 

(5) btivroop i viothuor, 1 W It l'H», UU Ituulsllh j I iluUiU > thu<. iiutauus 



rjRST btULU 

0 2, r U 


tRAME 01 SUll 


C27 


uctcbaitated by tlio protcdiuo aduj>lcd(l) lu tbo uudci moutioucd cnso it 
^\a3 bold thit it w-ia not necessary to dismiss v suit m winch claims upon 
different causes of action and against different persons have been joined 
together, and th vt it ought to bo tried, so far as relates to the joint claim, 
ig vinst all the defendants, tho Court c^clmbng from its consideratiou any claim 
not common against all (2) But this could bo done only by amendment by tho 
plaintiff, as the second paragraph of sect 45 of tho former Code was applicable 
only to tho causes of action which might have been joined m tho same suit (3) 

The present rule does not expressly refer to orders confining suits but tho 
provision in this respect A^hich formerly existed still seems to remain, as appears 
from the use of tho ord “ d\sposci ” and tho authority given to tho Court “ to 
make such other order as may he expedient,*' which would include such an order 
confimng tho suit as Mas referred to lu sects 46 and 17 of tho last Code, which 
this rule is intended to replace 

Consolidation of suits — ^Tho rule deals with the separate trial of 
cau&cs of action united in ono amt Neither does it, nor docs any other 
section of tho Code, provide for tho consohdation of several suits Con 
sohdatiou mi} bo ordered by consent of parties (4) And where tho parties 
do not agree, consohdation is sometimes ordered by tho Court as a matter of 
expediency (D) on general principles of equity and justice So where the parties 
to the suit sought to be consobdated were the same and tho subject 
matter of tbo suits also was the same, the Court made an order for con 
aohdation (b) Where, on the other hand tho parties and the subject 
matter were different, consohdation was refused (7) And three suits were held 
to have been improperlj tried together, where, from the very nature of tho case 
tho evidence in each suit had to bo given separately (8) In tho Falls, of 
Ettrick,(9) an application by tho impugnant for the consolidation of three 
salvage actions was refused, as tho promovent resisted it on the ground that 
the several claims were based upon different circumstances and were m 
themselves conflicting, Sale, J, observing that there being no general or 
special rules for tho consohdation of actions, tho only course left in tlic case 
was to follow tho analogy of the practice of the Court of Adimralt} in England 
Iho order for consolidation may bo obtained either by a plaintiff (10) or 


(1) bco Damodar Djd t CioLal Cliand, 7 
\ ttt p 100 (18S1) 

(2) Ram Cooiuar At} Uu i Kouuivr Xuraui 
Dass, -0 \V R 482 (1873) 

(3) lluknt Ciianil, 370 

(4) llio lalls of Lllruk, .2 C p oil 
(lbJ4), Buuanatli t Collector of Mymiii 
vuigh, 7 B L. R Air. ^ (IS71). and w® 
buurtudro PirbUad t Nuuduii, 21 W 11 IJb 
(1874) 

(5) ^(.hal bm^li i VUi Vltmod, 15 W U 
no (1871) 

(G) Peacock t Byjuatli, 10 C. 58 (1883), 
Ivalicharan I Surja Kumar, 17 C W N 520 
(1912) 

(7) booaudro IknluJ » NunJua, J1 
W R 190(1871) 


(8) Juggut Cliuudor t Lar Mahoiutd -1 
W U 217(1874) Iho lIigL Court liowc\tr, 
held that tho bubordioato Judgu uas un ii^ 
lu dii>mis«uig tho suit hccdux. the tour c 
bu taken though suggcblcd b> tho iliuttilf 
nat sanctioned by tho Vlun if It accord 
uigiy oidcrid a rcuiauJ 

(9) 22 C oil (lOJl) Ihu chilli* WHO 
ordered to bo heard bucctaaivrly subject to 
ono set of costs bcui^ alloicd, if it ueru 
found that tho apphcatiou for cou&ohdatida 
bad been veTongly rcnistcd 

(10) Martin i Martin A Co (1837) 1 Q B 
422, l\acock t Byjoath, 10 C xtS (18n 1), 
^chai buioh i Vlai Vhmed 15 W It HO 
( 1871 ) 
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oidci wliicii the Couit might make was one for separation, and that oiiljiu 
the enbo ^Yhero joinder was not forbidden In the under mentioned caBe,{l) 
however, the Court appeared to consider that oven if two causes of actioD 
had been combined in the suit, it had power under sect 45 of the last 
Code and would be justified m allowing two causes of action to be united m 
the ease, inasmuch as it was convenient that the matter should be disposed of 
in one suit rather than two Tho power, however, whicli was given by that 
section was to order separation, and a deiimte provision of law cannot be evaded 
on the ground of convenience (2) In an carher case in which the Judge stated 
that, evidence having been gone into, ho preferred trying each cause of 
action against each defendant separately, instead * 0 ! rejecting the plaint 
on the ground of nusjoinder, it was pomted out that he had misconceived the 
fvtent of his powers in tho matter m considering tho matter one simpl} of 
convenience, and that if ho were disposed to tiy the causes of action against 
all the defendants in one suit, ho was it liberty to do so (3) Nor again, of 
course, could the Court, where there had been a misjoinder, even though Jio 
luconvemencG might have resulted to the defendants, pass a separate decree 
against each of them (4) An Appellate Court had power, apparently, to ordw 
separate trials (5) Except where the parties agreed the order could only bo 
made before the first hearing (6) There is no such express limitation now, but 
doubtless tho same rulo will bo oidinanly followed 

Order confining suit — Sects 46 and 47 of tho last Code dealt with a 
different order from that in the second paragraph of sect 46 Under the 
latter section, the Court dealt with the causes of action separately as sub 
suits Tho former, however, enabled a defendant, who was embarraBsed by 
the form of the siut, to get the trial confined to a reasonable aggregate ® 
causes of action, and in such a case the othei causes must needs bo le 
over for another smt (7) This provision as the other, assumed that tho causes 
of action imght be legally joined, though such joinder might bo inoonvcmca , 
m which case a defendant might apply 01 the Court might act It did no 
apply where there vvas misjoinder It apphed where there were several causes 
of action against tho same defendant or the same defendant jointly A case 
where separate causes of action were alleged against two defendants did no 
come within the rule (8) In sect 46, as in sect 45 of the last 
words “ hefore the jirst hearing ” were held to be imperative (9) Order XVI 
rule 9 of tho Judicature Acts (10) allows such amendm ent as f 

(1805) , 

<0) Singa V Aladavi, 20 if 3C0, at p 3U- 
(1896) , Dataodar i Gol al, 7 A 79, at i 

^ (7) Khadar Saheb t Cliotibibi, 8 JJ 

^ (8) Ib . "Mutiiappa Ciictti ' 'lotl.iJ 
Palflni,27Jr SO, 81(190J) 

(0) Damodar Uas i C*yl »I tiiuid, 

7J, ut p 100 (lS8i; , 

(10) &CO Sat.charm Cyrp t Wild(iOOJ). 

Ch 110, \ , wheromanuttjonfuriiibiiij,* 

lucat of Utatythrto laUiits Ibo tour 
lunilcU Ibo tu tbx<.« imlanct* 


(1) Scrajul Hufj v Abdul Rahaman, 29 C 
2o7, 250 (1902) , tho observation was, how 
over, obiter, as tbo Court held tbero was 
only oho cause of action, m which case this 
section had no application 

(2) Ram Frosad i Sachi Dassi, 0 C W N 
585 (1002) 

(J) lara Proauiuio i Xooinartt, 23 W K 
JaJ (lS7o), Hi wluch It was also £»ouitcJ out 
that bciiral distinct causes of actiou may bo 
trie i lo^etbc against the same defendant, 
but not 13 Ugainst soicral difciidaiits 

(tj Uaroo t Mi!i8nu,2l\V U .00(1874) 
(5) bbwroop i Mothoor, 4 \V It 103, 110 
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jiLtcs^itdtcd by tlio piotiUmo adu^iUd (1) Iji tbu under iiitutioucd cnit it 
u IS held tbit it \M3 not iiccc'v^rj (o dismiss i suit in winch claims u[)on 
different causes of action anil against different jicrsons have been joined 
together, uid tli it it ought to bo tried, i>o far as relates to the joint claim, 
i„um>t all the dcfiiuHnts, tho Court excluding froiniU consideration any claim 
not common against all (J) But this could bo done only by amendraent by tho 
plaintiff, os tho second paragr iph of sect 15 of tho former Code w aa apphcablo 
Old) to tho causes of action which iiught Iia\o been joined in tlio same suit (J) 

Ihc present rulo does not cxprcsslj refer to orders confining suits but tho 
provision in this respect which formerly existed still sci ms to remain as appears 
from the use of tho word “ disposal'* and tho authority given to tho Court “ to 
vuile such other order as iiiu j he exjicdtcnt," which would include such an order 
confimng tho suit as was referred to in sects Ih and 17 of tlio I ist Code which 
this rulo IS intended to replace 

Consolidation of suits -~Tho rulo deals with tho separate trial of 
caubcs of action united in one suit Neither does it, nor docs any other 
section of tho Code, provide for tho cousohdution of several suits Cun 
suhdation ma} bo ordered b) consent of parties (4) And where tho parties 
do not agree, consolidation is sometinu& ordered by tho Court as a matter of 
txpediciic} (o) on general principles of equity and justicv So where the parties 
to the suit bougiit to bo consolidated were iLc same, and tho subject 
matter of tho suits also was tlio same the Court made an order for con 
solidation (0) Uhcre, on the otlnr hand, the jiarties and tho subject 
matter were different, cousohdatton was refused (7) And three suits were held 
to have been impropcrl) tried together where, from the \er> nature of tho case 
the evidence in each suit had to bo giveu separately (8) In the halls of 
Lttrick,(9) au application by tho impugnant for tho consolidation of three 
salvage actions was refused, as tho ptomovent resisted it on tho ground that 
the several claims were based upon different circumstances and were in 
themselves conflicting, Sale, J, observing that thiie being no general or 
special rules for tho consolidatiou of actions, the only course left in the ease 
was to follow tho analogy of the practice of the Court of Admiraltj in England 
iho order for eonsohdatiou may bo obtained either by a plaintiff (10) or 


(1) bic Dainudar Das i OoLal Oiand, 7 
\ at 1 100 (18SI) 

(-) llain Coomar ( Koouiar Naraui 

Dass. 20 ^\ U 482 (1873) 

(3) llukm ClianJ, 579 

(4) liio lalli of LUrnU, .2 C at |> 517 
(18J4} , Biswaiiath t Collector of Slymiu 
sui,»Ii, 7 B L It App. 42 (1871) , and ate 
booreudro Ptrsbad t ^uaduii, 21 W R 191* 
(1874) 

(5) Jttlial fein^U V llai Uimcd, IS W It 
110 (1871) 

(0) Peacock i Byjnalh, 10 C 58 (1883) , 
Kalicliaran t Surja Kuniar, 17 C W N S2l> 
( 1012 ) 

(7) buoicodro Pcrsliad i Nuudun, 21 
W It 190(1874) 


(8) Juggut Ciiuiidtr t Bar AlaLomed, .4 
W R 217(1S"4) IJioliifeb Court biiioicr, 
held that tbu bubordiaato Judge uas Mr iig 
lu diaitussuig tbo suit becai the cuur c. 
bu taken though siiggeblc I by tbo iliuUiff 
Mat sanctioned by tbo AIuii if It accord 
ingly oidcicd a icuiuud 

( 9 ) -2 C oil ( 1 SJ 4 ) lie cUms \uio 
oidered to bo beard succtsMicly subject to 
ouo set of costa bciii„ allowed, if it were 
found that tbo appbcaCiou /or cousebdatton 
hod been WTongly resisted 

(10) Martin i ilartin A- Co (I&J7) 1 Q B 
429, Peacock t Byjnatb, 10 C 58 (18SJ), 
Itebal Smgb i Alai Abmed 15 W R 110 
(1871) 




ORDER III. 


Recognized Agents and Pleaders. 

1. Any appearance, application or act in oi to any Court, fs 
Appearances, etc., may required or autliotized by law to be made oi 
be In person, by rccog- dono by a party m such Couit, may, except 
niied agent or by pleader, otherwise expressly proMded by any 

law for the time being in force, be made oi done by the paitj 
m person, or by his rccogmzcd agent, or by a pleader diilv 
appointed to act on his behalf. 

Provided that any such appearance sliall, if the Coiiil so 
directs, be made by the party m person 

“ Appearance These words (“ appear ” and “ act ”) have a well defined 
and well known meaning To appear for a cheat in Court is to he present 
and to represent him m tho \anous stages of the btigation at which it is 
neccbsary that the client should be present m Court himself, or by some 
icprcsentative (1) There may be appearance if the pleader, though instructed, 

IS not prepared to proceed with tho case (2) Under the last Code it was held 
that where, on the day fixed for hearing, a party was present m person merely 
for the purpose of applying for an adjournment, which was refused he 
must be taken to have “ appeared ’ within the meaning of Chapter ^ II of that 
Code, tho provisions of which arc replaced by this and following rules The 
party has appeared in person The purpose for which he appeared or tiie artion 
which he took on appearance, ore iiumatcrial But where the part> is ab^ent 
and an apphcation for adjournment is made on hts behalf by a pleader w lio h-ui 
no other instructions, and who«e functions are at an end when the udjouinnu ut 
13 refused, in that case tho party had not appeared within the meaning of the 
Chapter (C) Where the pleader who applies for an adjournment is accompauud 
by a recogiuzod agent of tho party, but the latter neither makis anj applua 
tion, nor docs auj act, tho question is whether he inttndi to api>ear and in 
fact, docs appear for tlio partj m the exercise of his powtra under this rule 


(I) Kali Kumar r Xobm (”hun Ut, o C Kngb, 35 C 10-3 (laja) (Uu>Jn ifc, J ) , 

,N5 (IssO), jxy UTutc, J ^atah Chandr* MuUerj^e r thara IVo-,*!. 

(J) lUm Oiandra i ila-iliar, 1C U 23 34 C 4U3 and jxyl, doU* l> O -J, 

(IMl) * r I, and 0 41, r 17 

(1) V-c Ka^l r Khan r Jii;:ce«aar IVa'uul 
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Tills rule is merely permissive and enabling If the iccogmzed agent 
although able to do so, docs not think proper to conduct the case on behalf 
of Ills principal, his mere presence in Court is not an “ appearance ” in the 
suit An appearance may be made by a pleader or a recogmzed agent, but 
the concurrence of the pleader oi agent la essential As soon as he ceases 
to intend to represent the principal, the latter is unrepresented (1) The 
words in the last Code after ** party were “ to a suit or appeal These words 
are now omitted The section will atiU apply to appeals as proceedings in 
suits 

“Act ” — “ To act for a chent in Court is to take on his behalf in the 
Court, or in the offices of the Court, the necessary steps that must he taken in 
the course of the htigation m order that his case may be properly laid before 
the Court ’ (2^ The word “ act ” is, however, taken to refer only to ordinary 
acts, and thus not to include the instituting or defending of a suit, which a 
recogmzed agent cannot do in his own name (3) Nor does a mere power to 
sue authorize an agent to enter into an agreement with a pleader to pay him 
more than a reasonable remuneration (4) 

“Except where otherwise expressly provided ” — This may be either 
by tho Code itself or by any other law for the time being in force. Thus, this 
rule 13 expressly made subject to 0 XXXIII r 3 lu respect of applications 
to sue tn forma pauperis (0) Again, clause 10 of the Charter provides that no 
persons but advocates, vakils, or attorneys of tlie High Court shall be allowed 
to plead or act (6) for any suitor m the IDgh Court So it has been held that 
tho former section did not authorize a recognized agent to address a High Court 
as the suitor himaeU may do, because that clause forbids that for every person 
whatever except advocates and vakils (7) and that an authorized agent could 
not file a petition of appeal on the appellate side of the High Court (8) Under 
the Rules of the High Court an advocate may appear and plead only He cannot 
therefore file an appeal m tho registrar’s office (9) 

“Party in person’' — Where a barrister or pleader appears before the 
Court as a litigant m person, he must uot address the Court from the advocate s 
table or in robes, but from tho same place and in the same way as any ordinary 
member of the public (lO) ‘ 

“ By a pleader “ — As to the raeanmg of this term, which includes 
advocates aakils and attoniejs sec sect 3, ante If a party has more 

(1) Soondorlal v Goorpra‘'a(J, 23 B 414 \ C J 91 (18C7) 

(ISOS) (0) Sco "Moran ! Dewan Ah Scraug 8 

(2) Kali Kumar v Kohin Ciiumlcr, fi 0 J1 L U 4J8 120 (1872) 

'ISS (18S0),iicr J (7) Prininth ClioHdliry v Gancwlra 

(3) Choonce i llur Prasad, 1 V M 1* H Afoliun lagoro 3 M 11 lOS (iS-IS) As to 
C It. 277 (1809) Carter • "Misrco L«I, SN tlio AHahnL>ad Huh Ouiri, pro s. S, Ix'll<is 
U P II r It 17J(1870), I adlco PcrsJia 1 I’aUnf 

I (,iit Pirslnd, 4 Is W P H C H '59 (8) Pu/1 ulKarrriii t Rnitigopil Matiiia, 8 

llt»72). Mokha Harahru) 1 Hovh, I 211 

PI H \pi H (1S7(»), K. c, U M 11*141 (9) lUii, lariicMUrifk I Suh f' IJ 

(1) Ki^hiv Pal iiji I Nara^nn, 10 H IS M H «il>(J87») 

(10) Wrst Ho|m io«li Jift (/<• '• \ 

( ) I .e jM4fUpk\i^triiun, I U H C B, (188®) 
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t AT < -» j ’ r. f* T L»» tLe ta'itc coiittol oMLo c vv*, A’" 1 it « cot oj<n 
{ j t « J.4 i j , *.Jf- t > «Tr gr» -r I of appcil whic’i i' r* or }■ rot 
t : t t ) fs < jt v] fj K-. r J a* ob'ar.cU the i<ir-L>-.on cf 

th'’ C-. -ii t j V c lah z:" of 1 ' At c -rwr (1) A jVi It rcprc fc** both couc-cl 

•- i -*,• x'-T iq { 1 c CAT I- ‘S j’ral ar 1 -ct, .Thcnaa the fencer pVads 

A'i • e U 'ff «c‘» li t'l* tc pTctive poAci* of t c^e vonous cUves of 
b-al A -a cli IS beyo'-d t’c '^opc of the wcih, see t' e 

x^ i '■» p'vf'i U'jA'(^) Tie Ca'c-tta Uic\ Cojrt hoIdsfS) that adrciras- 
‘XATtc « ‘4 ?f 1 - xr I t > be dice in t..o o'^'rcs of the Co^4 rray be dorc cn a 
^’'■..br's re*,*- .1 ty Lt 1 » Ur * j^c cleil«, acd a Di'tnct Judge haa co 
~itT \-i d. : e t c .kt's "a ith tray be ao done by the pleader himseli and 
ly clTki r< , k'l'tly, High Co-r'a a’o'-c po^oc-v* such authority The 
I'-'^ab C ff C -rt ho-rrXfr, 1 »L.vvT*«d fru~t thia dec^ on, inajincch aa 
the C kIc d »• i i t j.ot.U f r t < dcVga*.<a b> a pic-dtr of any portion of 
1 A dM..(A tit' ft*, ar 1 ri t’ e g’o^r 1 t*-at if a pVader i» allotrcd to perform 

K « f ij f “i I \ df I a*} there IS co reason why } c s* ould rot be allowed to do 

ii^rcgir Ist’rwio'e(t) 

“ Duly appointed-*’— The Co^t nuy in<jurc os to the agent’s autbontr, 
acl jf usd<r r 1 it kaLi',tN.(ei t'-e carcc of tie pnccJpal, it docs not decide 
that the arret Lad a«‘ho:itr fO) The words " dul j op^trUJ” do cot simply 
rcan a pv.rs^>a dulv appyic'cd bv the paitv in the suit, but a pleadtr didy 
ap^n T'<d accordirz to t‘c Uw regarding pleaders in force m the particular 
Co«rt (C) draic, the salidit) of the appointment mu t be considered with 
fc^rcn^.c to t' c gr-t.ral law rclatins to the etaploytetnt of legal practitiorers, 
Th^ a So icitor or attorney. haMcg diecharged his ebent, cannot change «idta 
an 1 act f r tj c oppojjtc party (7) As to persons authonred to act for Govern 
meet or apjKJintcd to pro&ecato or defend Princca and Chiefs, sec 0 
XX\ If rr d, 1 and sect cd ^aLalatnamahs, whether executed by principals 
or their at'orneja or agents, and mooblitaniamaa, under the authority of which 
A aLalatna’nahs r-a> have been executed, do not require to be verified on oath, 
the rc^.poa.-^ibibty in rcg.*rd to their being properly and correctly executed 
renting entirely with the picadero (8) 

2. The recognized agents of paitioa l)\ vrhom isucb [s, 
Reeosnized areau. appearances, apphcationa and acts nuv be 
made or done are — 


11) sn-«.a«bA h P.oy r VobixA Cot-m, 12 

V, R.37a(lsoJi. 

(i) itulm CwaJ. C P a rp. IB 

which the foUoviiig ciAttcrs a?c trcAtctl — 
pp. 471—473 Gcaeral coii* <kratioii3, pp. 
■I73-~173 ncAdcra acth&ntT, how f*r 
ezclBuve cf hu cLeiit , pp. 473, 4.b 
\iIi7i,«.»ioru by plcAder h-adir^ oa hjs (bent , 
pp. 477-^M» StipclAUons »ad c«’sjr«:n.ses 
by p'cAtfers aqJ conn^L See aUo ih. at 
pp. 9, 10 , O LoMAly A Cic Pr Cede, C«ia 
centATf to *4. 2 Ami 3Ta 
(3) /ii re £hoJA £ux Khan, Ij C t<3S 


amlvelbr Kafnppa‘C<iACAiL.20M 
whi-h.bowcTxr WAs a cnsi&al a-e 
(1) 1 I.Ja MaI r UciA Raa Is* PH. 
Vo, 3*j, Citc^ la Haka ChaaJ C P t 4'x‘. 

<j) Nara Nara.i» '•m h r Raiba Nath H 

C oTS (Is'ei) 

{o) In re Pleadc-a of IIi Q Corn s E. Jik/ 
132 (liaS). 

(7) P-An LaU r Mocr-a LiLee, o C 79 
(l&au). See a1»o Vnonracra cas- rtpoWi-J 
la 4 M. H. (X n. App. zLii. 

(a) ltAtan)Ah cf CcKiwin, T Pv, 473 
(l:»o7). 
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(a) peisons holding powers-of-attoruey, authorizing them 
to make and do such appearances, applications and 
acts on behalf of such parties , 

(h) persons carrying on trade or business for and in the 
names of parties not resident ivithin the local limits 
of the jurisdiction of the Couit within which hmits 
the appearance, application or act is made or done, 
in matters connected with such trade or business 
only, where no other agent is expressly authonzed to 
make and do such appearances, apphcations and acts 


Power of attorney — As to stamp, see Act I of 1879, clause 50, 
vakalatnamabs notes to last rule A person holding a power may refuse to 
act on it (1) A warrant of attorney to an attorney of a defendant to receive 
a plaint confess action, suffer or consent to a judgment or decree, empowers 
the attorney to accept service and appear for the defendant (2) The power 
must authorize the person “ to make and do such appearances,” etc A mere 
authority to look after a case does not make the donee of the power a recog 
nized agent so as to be able to apply to refer a case to arbitration (3) The 
authority given must bo construed with reference to the special purpose for 
which the power was granted General words imply authority to do all that 
the principal himself could do They mean that the agent can do all that is 
necessary foi the prosecution of the suit in tho ordinary way Ho cannot, 
for instance, enter into an agreement with a pleader to pay him more than a 
reasonable remuneration, not could he bimg the case to a close in a special 
manner by joining in a lefcience to arbitration or by offering to bo bound bv 
tho oath of the opposite patty given in a particular form (4) The question 
of special and general power has become immaterial undei this rule (5) 

Clause (a) Persons holding powers of attorney ” — The terms of 
this clause in the former Code were different It was limited to persona holding 
(jeherai powers of attorney within certain local limits that is, fioiii parties not 
resident within the local limit‘d f the jurisdiction Tho meaning to bo attached 
to the word ” reside ” has been dealt with in the comments on sect 20 The- 
expression ” not resident appears to have been introduced into tlic 
former section in the Code of 1877, to avoid an agent acting as a recog 
nizcd agent during a casual temporary absence of tlio principal, as ho 
was held to be able to do under the Code of 1859 (6) TJio section, however, 
it was held, was to bo construed broadly so as not to prevent a creditor from 
enforcing liis claims against lus debtors, ^j^rson who went for a few 
months from his usual place of residence^ his native province to get lus 


(1) Sco notes to next nilo 
(-1) Khekt Cbanilra Gboso t SftiwU 
Soon Icry Da^i, Bourkc, 214 (JSCo) 

(1) Bhugiran t \iin I IjiII, 1- C 
177 (JSS-i) 

(I) fiaKihiv t Mariiti 14 B 453 (IfcOO). 
fitu g KeshftV 11 a) uji 1 Nurajan 10 B IS 


(JSSO), rhakur Pcrshail i Ralkal’crsbal C 
N W P Rep 210 (18-1) 

(S) \cnkatarama i Hnmsinga Rao 24 
M I* J ISO (1011) 

(0) llioandaa t J.akhm cl an 1 0 R H 

r n \ a iiotisno) 
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sister married was held during hia absence to bo “ not resident ” at that place (1) 
In tho case cited, ^Iclville, J , in dclivcnng the judgment of the Court, observed 
that “ it may be supposed that the Legislature intended to give the benefit 
of this provision to all persons, and especially to traders, wlioso interests might 
bo seriously compronused, if, during their absence from home and their place 
of business, they could leave no one behind who could represent them m Court, 
as well as conduct their business ” If the principal was resident within the 
jurisdiction, then the agent was not a recogmzed agent within the meamng of 
clause (o) of the former section An appbcation for execution was not made 
“ in accordance with law " (2) when made by a general attorney of the decree- 
holder at a time when the latter himself was resident within the local Umits 
of the jurisdiction of tho Court executing the decree (3) The Legislature has 
considered it unnecessary to preserve the bmitations above noted, and has made 
the sub clause general 

Certificated mukhtars — A mukhtar was at one time not considered a 
recogmzed agent (4) Clause (6) of the former section expressly recognized 
mukhtara This clause has been now omitted as unnecessary It is included in 
sub clause (o), which is general in its terms 

Clause (6) “ Persons cariymg on trade ’’—As to “ carrying on 

business,” see notes to sect 20, ante The words " where no other agent is 
expressly authorized ” were, under tho Code of 1869, held to imply that the 
persons so carrymg on business for or in the names of the parties were purely 
gomastahs or agents, aud not partners (5) This decision, liowcv or, was subse- 
quently dissented from (0) These latter cases dealt with tho point whether 
service on one partner for his co partner was a good service, which was tho 
case under tho provisions of sect 7 4 of the Code of 1882, and is so under 0 XXX 
r 3 (6) of tho present Code , but tho question is still open as regards other 
acts, appearances and applications This section and 0 V r 13 are to be 
construed together, being intended to carry out the same scheme of relief (7) 
It would seem that in order to constitute a recognized agent, tho business carried 
on by him should ho continuous, and not occasional or desultory So a Bomba) 


(1) Ram Chandra r Keshar, C B 100 
(1831), and sco Damodar Das ( Inayaft 
Husain, 23 V. 135 (1905) 

(2) Within tho meaning of art 179 of tho 
I imitation Act 

(3) Wurari Lai t Umrao Singh, 23 V. 490 

(1901) • audit has been so held mth reference 
to an application under s. 253 of tho last 
Codo Kasumri t Bern Frasai], 26 19 

(1903) 

(4) Kruto Chundcr Gooj to i Fuzal Vli, 17 
W IL 3s9 (1872) As to tho history of 
muUitars, see In re Khoda Bux Khan, 15 (X 
G33, 646 (lS;sS), and see s. II, \ct XX. of 
1S65, as to certificate. He Muddun Mohun 
Biswas, 6 W R. Ref 29 (ISGC), Re Cojraj 
‘'ingh, 10 W 3.‘7 (^^<■’'), Kali Knnar 


Roy I Xobia Chunder Chuckcrbullj, 7 
C L R 562(1881), GC 5S5 Kow seoAct 
XVllL of 1879 as amended bj \rts IV of 
1834 and XI of 1896. As to tho High 
Courts’ power to prescribe rules for muWhtars, 
ECO 1\is5uduq Hosain I nirh.»r \aram 14 C 
5o6 (1887) 

(6) LachmeputDogaror Sibnaram MunJlo, 

I HjJc. 97 (1802-3) 

(C) Ram Chandra Bo«« r Snead, 7 B L 1> 
\pp.53(lSTl), KustoorMulli Sookocram. 

II B L. R. \pp. 2o (1S"3), which apjieare to 
approve of tho former case, but m which it 
waa held that tho scrMce sLouIl lo mad<. .it 
the I loco of business. 

(7) Goculdosr naneshlal, t B 416(18Mi), 
sec O \ r 1 7, j>a I 
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firm simply employed by the owners of a ship visiting Bombay to procure 
freight for her for a particular voyage, could not, it was held, be regarded 
under ordinary circumstances as carrying on business in the name of the 
owners of such ship (1) A gomastali of a firm ceases to be a recognized agect 
as soon as the firm ceases to exist (2) But it is different where a firm does 
exist, though not actually GarT 3 ring on business The survivor of a firio. 
which has ceased to carry on business, who is engaged in collecting the assets 
of such firm and olherivise winding up its affairs, is a recognized agent of the 
owner of such firm (3) A political agent is not, as such, a recognized 
agent (4) 

Objection to agent acting — An agent cannot act under this rule so 
long as his principal is within the jurisdiction , but if he docs, and there Las 
thus been an irregularity, tho Appellate Court ought not, on that account, to 
dismiss the suit, unless the irregularity has affected the merits of tho case (5) 
Similarly, where a recognized agent obtained a decree in appeal without 
objection, it was held the debtor could not, in execution of it, object to the 
agent (6) 

Punjab, Oudh, Central Provinces — The last clause of sect 37 of 
tho former Code created an exception in tbo case of these Provinces This 
has now been omitted as no longer necessary The former Chief Coin* 
missioncrsbip of Oudh has been included in the Lieutenant Governorship of 
the United Provinces See as to former section Notification (7) (Punjab), 
October 3, 1877, No 3857 Punjab 6a-cile October 4 1877, Part I p 391 , 
Notification (Oudh) July 18, 1878, No 5J2a N W P and Oudh Gazette, Julj 
27, 1878 p 1058 In some of the Scheduled Districts tliere are special statutory 
provisions as to recognized agents as in Ajmcrc (see Ajmere Regulation I of 
1877 scot 28) 


3 (7) Processes served on tlie recognized agent of a 

Service of process on po-'^ty shall be as effectual as if tlie same bad 
recognized agent been served on the party in person, unless the 

Court otlieravise directs 

(9) The provisions for the service of process on a pa,rty 
to a suit shall apply to the service of process on his recogiuzed 
agent 

Service on agent — Tho rule is of an cnabhng character, and docs not, 
of course, bar service of notice on the parties themselves (8) Fmtber, 
person to whom a power of attorney has been given may refuse to act npou 


(I) llatansi t Saunderfl, S H H C II 
J>J(I87J), SCO note, 7 n HOB III 
{_’) Vlokha Harakraj t B »,e»»ar, 13 

W II III (1870) 

(1) Ilolkar i Pitambarilas, 0 B if C R 
I-: (lau) 

( 1 ) ttnkalrav t VladhavTa^, II B C3 
(ISsC) 

(') S BiaanJasi BaUmucliond, 


OB ir C II J59(ISG0) rius rule api I 
io Iho uliolo section Jfunoo Dossco t Wian 
Cliundcr, 15 W U 245 (1871) 

(0) Parvatibiit \jn»3ck,12B C8(16S7) 

(7) IIio pjwcial authority need not bo 
>»ri(ing ^lula Via] I lima Bani, ISJO I* B 
^o 3t 

(8) Ilain Iwill Chondhry i &iir<larec lab, 
JgOI, U B Muc di 
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the power, and may thus refuse to accept service of summons (1) Service upon 
an attornc>’s clerk of an order ducctcd to be served on the attorncyshas been 
held to bo not good (2) 

4 (1) The appointment of a pleader to make or do any [s 

Appointment oi appearance, application or act for any petson 
shall be m writing, and shall be signed by such 
person or by his recognized agent or by some other person duly 
authorized by poncr of attorney io act tn this behalf 

(2) Every such appointment, when accepted by a pleade), 
shall be filed m Court, and shall he considered to be in force 
mitil delennined with the leave of the Court, by a witmg 
signed by the client or the pleader, as the case may be, and filed 
in Court, or until the ebent oi the pleader dies or until all pro- 
ceedings in the suit are ended so far as regards the ebent 

(3) No advocate of any High Court cstabbsbed under the 
Indian High Courts Act, isoi, or of any Chief Court, and no 
adiocate of any other High Court who is a barrister shall be 
rcc^uired to present any document empowering him to act 

6. Any process served on the jilcader of any party or left fi 
Service oi process on at the office or ordinaiy residence of such 
powder pleader, and whether the same is for the 

personal appearance of the party or not, sliall be presumed to 
be duly communicated and made known to the party whom 
the pleader represents, and, unless the Court otherwise directs, 
shall be as effectual for all purposes as if the same had been 
given to or served on the party in person 

Service of process on pleader — Act VIII of 1859, sect 18 Asm ice 
oil tho petitioner’s attorucj on the record la good e\en xvlicn decree ritii lias 
been obtained in her favour in a divorce suit, and the petitioner has left India 
for England (3) Service of notice of appeal upon respondent s pleader is good 
service on him (4) So also is eervice of summons calling on a party to appear 
and give evndeucc (0) Personal appearance to give evidence is within the 
moaning of the words “ personal appearance of the party ’ (G) 

“ Left at the office ” — These words, it has been hold m England, do 
not moan that a process will bo considered served on a pleader, siroplj if it 
is pushed under the door of the office or dealt wath in tome other hiimlar manner. 


(1) T uchmeo Cliund • Rcngal Co, S (4) M ur Dutt r SLil> PirvliAJ, la W It 
C 117. 3-il (1{>}>2) 

(2) 1- nmll&U gram t Kidd, 2 li> lo, (u) bhirrudrappa r KaUunath 0 

11C(ISI>4) It H C R«p., K.C 141(1!>C J 

(1) King I King C It 4Ui (ISiO) (C) Ik 
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or even if it is left .it the office without being liandcd to .aiiy one, and tbe jjio- 
vision vutually means that the process must have been left wth an adult person 
at the office (1) 

] 6 . ( 1 ) Besides the lecognized agents described in rule 1 

Agent to accept set- any peison residing ivithin the. jurisdiction 
of the Court may be appointed an agent to 
accept service of process. 

(2) )Such appointment may be special or general and shall 
Appointment tn 60 in ^le made by an instrument in writing signed 
writing ana to be liied by the principal, and such instiument or, if 
the appointment is general, a certified copy 
theieof shall be filed in Court. 

Agent to receive process. — Service on sucli agent will be sufficient m 
any case, as provided for in 0 V r 12 of the Code (2) Tins rule corresponds 
with seen. 50, 'll, Act VIII of 1650, .and sect 41 of the hst Code 


ORDER IV. 

JnsUhthon of Suits. 

] 1 . (I) Eveiy suit shall be instituted by picsenting a plaii^ 

Suit to be commenced to_ the Court or such officer as it ai)points in 
by plaint. tills behalf. 

(?) Eveiy 'plaint shall comply with the rules contained Hi 
Oideis VI and VII, so far as they aie applicable. 

2 . The Comt shall cause the particulars of eieiy smt to bo 
a.] entered Jii a boolc to be Icept for the piirpo-io 

Register oI suits. called the register of civil suits. Such 

cntiiet. shall be numbered in cvciy year .irroitlmg to the older 
111 which the plaints are admitted. 

Plaints. — Seo sect 20, niifc 

(1) Monlgomrrj . J.icKnlim. 1 U « nuU. I- <> n, r x U,.l.i,. tbwl, 

(2) “v* nt |i> lilt J'ligliilt ful., \nii I'*’ , 
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/nojw (iiitl iitriicc of Summons. 

Is&tu: of Sutniiions 

1. (1) When a suU Inia bevu duly lUbtilulLd a Munmoiib 

iiiiiN bo issued to (he defendant to appeal 
ummons. .iiiawoi the claim on a day to be tlieiem 

bpccihcd . 

ProMcled tluit no such aiimmous shall be issued \vheu the 
defendant has appeaud at the pieseutation of the plaint and 
admitted the pi untill s <. laiiu 

(‘2) A defendant to uhom a i>ummon$ /«fs Oieii mued undo 
i>ub rule ( 1 ) may appear- 

(u) in person, or 

(6) by a ple.idor duly instmcted and able to answci all 
material questions relating to the suit, oi 

(c) by a pleader accompanied by some peison able to 
.insMer all such questions 

(J) Everj such summons shall be signed by the Judge oi 
such officer as he appoints, and shall be sealed with the seal of 
the Court. 

Summons — Instead of theA\ords m the former Bcction (sect 64), “ U7un 
the plaint has been registered and the copies or conctsc ^iatonents Tcgutred hj sect / ? 
have 'bcenjilcd, ’ the present section runs “ vihen a suit has been duly inslttuled ’ 
The first duty of the Court after the fihng o£ the plaint is [provided that tlic 
defendant was alive at that date, for if not, the suit cannot pioceed (1)] to 
summon the defendant, whether he he an adult or not (2) Natural justice 
requires that before an order is passed against a man he should be beard 
and a decree against one who has never been summoned is not binding 
upon him (3) A summons, therefore, is the first of the seNcral writs which 
are incidental to the proceedings in a suit, as being the ofhcial notification 
to a defendant that he has been sued and should appear m Court and 
answer the claim (4) Generally, and in the absence of anj special rule, 

(1) Mobun Chimdcr t Azeem Gozee, 12 (2) Jb,atp 218 

W R 45(IbC0) (4) bco ITukm Cbaiids CPC, notes to 

(2) buresh Cbuiidcr t Juggat Ginudor, 14 this section, where tbo subject is uunutcly 

C^ JOl (ISSC). discussed 



03b 


rHK CODL Ot CniL rROCLDUUt. 


O S,r I 


tilt suuuijoui {>lioul(l be in tLc language of the Court, aud addreticd to tie 
defendant biuiielf uul not to Uis agent lu the fiiat place, the form of tie 
sunimoua should be aucb as that it tan be served , then it should contain such 
full pirticulxr* of the description of the person summoned as niH render it 
unbkeij* that the person served should nustale his idcntit} Secondl}, the 
conteats should be such as to acquaint the defendant as to the nature of thu 
chim made against him The title of the smt and the pLiintiiFs name 'hould 
bo stated, as aLo the amount and nature of the claim The Form, requncs aLo 
1 stitemont of the particulars of the clainu What these particulars are has 
not been judiculU determined, but the question i3 not of much practical 
importance, as the summons is in every case to be accompanied by a copy of 
the plaint or of a concise statement of It Forms of summons arc given vrhich 
are to be used with such v ariation as the circumstancts of each case mas rtquire, 
and are a guide as to xvhat a summons should contain Thirdly, the day of 
ippearaucc is to bo specided in the summons and, according to Form lid 
of the Code of InjJ, it should have at its foot a memorandum stating bouts of 
attendance at the oihee Even xvhere there is no express rule to that tdect, 
the hour lued for appearance or attendamc should also he stated, though, 
conndermg the language ot sect 90 of the last Code, m which the attendance 
w Is required on the da^ fixed in the summons the mention of the exact hour 
did not appear to he material (i) The words ‘io appear refer to appearance 
under 0 IX r o, po<t (2) It is desirable that a sunimous should contain all 
that is required , at the same time, formalism is not favoured at present, and 
ifc will be sufficient if the summons substautiailv fulfils it;s purpose of givung the 
defendant notice (3) Vnd a person by appearmc and defending may waive 
all objections arising from want of service or defect in the service of summons (4) 
fresh summons is sometimes required. There are no provusions as to the 
Issue of successive summous thouch the practice as to their is&uc is recognised 
m 0 1\ r 5, pxt Vn application fur fresh summons to appear should not, 
however be made until the first has been returned into Court (o) and should 
generally bo supported bv grounds showing that it was not bj uij dtfiult of 
the applicant that the summons was not served (o) 

•^Signed ” and ^sealed ” — Jls’to the moamiig of the word “sipHcd,” 
sect 2, ante (7) The Letters Patent for the Huh Courts nnd the Acts (i>) 
latin" to the othca Civil Courts provide for the use of seals The seal is hut oul 
clement of the proof of autbcaticjtv ami the bvtter view is that its omi^“-n 
Is a matter of form rather than of sub t-ance as its omis'ion dot= not prevint 


(1) Hukm CbanJ, lev cit 
(^) Hits Dai t Hira I-al, 7 X 

(3) UiAui Ctund, loc. cit 

(4) Surcih Chuuil..r r JL,.gat Ciiuader, J4 
C. at I'. -15 (ISaCJ 

(o) IjurCbimdtrr Au‘IiootosliCiatlcr;t'C, 

1 XiiJ-Ju-.S S 

(i>) Lr<iuLart r Cdlcrt, I lad. Jur , ^ ‘v 
2-1 , tLouj,h ui IlatJoa t Last Ind;* lUJ 

Ijril-iJ-tAhaotwaucoiow 

oil «u ol-^itUoa raiK-J Ut tlio 


suih jen i otfecnicr without an^ petiti *• 
(7) \ad 43 to iiutials It t JanLiPrawl ’’ 
L-*l3(lXao) ivubra Bibeo I UajidK-hau 
HI 1. 09 (IsUll , Huhni ChvnJ, C P G WA>, 
Oo7 

(s)^cca.l(/ VitXII *• 

II, IctAIV oIlii(j9(I>oiaU>;. 
of lord <3Iadraj), *. 13 Act -MU of Is'J 
(Obdh). \a \J of lss 3 (ltu.n.ah), •• 

H(dl \il WIIJ of IsSl (ininjabJ. e. >•> 
(II, Ut \'I if lSso(UfltrjJlVonmr*J. 
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tbc wit imparting to the parties, against whom it is issued, luformation that 
an action is instituted against them In the same way, the signature is the 
ofhcial authentication of the seal of which the person sigmng is tho keeper, 
and the better oi>imon is that an unsigned writ is not void (1) Iho summons 
13 to be signed tithcr by tho Judge or such officer as he appoints, sucK as the 
Clerk of the Court or Registrar, where there is one 

Proviso — If the defendant voluntarily appears, an appearance which is 
usually designated (frahs, there is no necessity to issue a summons In case 
of such appearance, when the defendant admits the claim the Judge, if satisfied 
of the defendant’s identity, is bound to pass a judgment in favour of the plaintiff, 
and no question of fraudulent appearance can be gone into at tbe time , 
but if by the practice of the Court there ate specific rules as to the order m 
which cases are to be called on, it does not appear that a Judge is bound to 
dispose of a case cither when the pUint is filed or at any subsequent time before 
it 13 called on in regular course , and tho voluntary appearance of the defendant 
and his willingness to admit the debt do not make any difference in this respect (2) 

2. Evciy bumiuous bball be accompamtd h/ a copy of i 
Copy or siatemeat plaint ot, tf so permitted, by a concise 
annexed to summons. statement 

Concise statement— ibis should be of tbo nature of the clauu undo 
and of the rebcf or remedy sought m the suit 

3 (1) W/iere the Court bees reason to require the poisonal i 

A. appearance of the defendant, the summons 

Court may order oo' ,r^,, , i , /-i . 

tendant or piaintiR to shall order miu to appear in person m Court 
appear la person therein specified 

(2) W/iere the Court secs reason to require the peiboiuil 
appearance of the plaintiff on the bame da}, it shall make an 
Older for suck appearance 

Personal attendance— Act VllI of 16s>0, sects 12 and CO of last Lodi 
An order passed for the personal attendance of tho plaintiff uftir Ins aiijiar 
aiKo by a pleader on the day fixed for the settlement of issui a and after thur 
settlement, was held not to be an order passed undir sett 12 \ t Mil oflSo'* 
or one to which the proMbious of sect 117, Act Mil were uj plicabli althou^li 
it might ha\o been passed under sect* 127 or 1C6 of that Vet 1 either lookiUo 
at tho scNcro penalties attached by the law to the non attendamc of ^artui 
ordered to attend, great caution and disuetiou should be mid in otdinng thiir 
pirsonal altcndanee (3) Vs to the result of non api>iaianci tie (J IX 
r li, poil 


(!) Hutiii (.lianJ CPC oel-oov (3) Ju^., rL«tb 1 reha'l < hut.lt h \li, 

(.) m«v oi iwi 5»i » cu-Ti 3 h L u &. D. \ n ivo. 3:1 

3j>i 103tl'«et). 
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4. No paity shall be oidered to appeal m person unless 
No party to be ordered he resides — 
to appear in person un- / \ ii. i i i . r , 

less resident within cer W 'WltlUll tile local limits 01 the Court S 

tain limits oidinaiy original jurisdiction, or 

(b) without such hunts hut at a place less than fifty or (where 
there is railway or steamer commuiucation or other 
estahhslied 'public conteyance for five-sixths of the 
distance between the place where he resides and the 
place where the Court is situate), less than two 

himdied miles distance from the court-house. 


Appearance in person — 'llns is sect 12 of the Code of 18 j 9 ami 
07 of last Code mth uiodific itiona itaLei^:ed In a rent suit to which the pro 
visions of this section were 'ipjibtablc, and m \shich the pUmtiff improper!) 
buniinoued failed to attend vnd his suit was struct, off, it was held he should 
ipjily for revi\ al (1) 


5. Tlie Couit shall deteiniiue, at the time of issuing the 
Summons lo to either summons, wliethei it shall be foi the settle- 
(0 seitio issues or tor meiit of issues only, or foi the final disposal 
onsi iisitossl. (^ontaiu a 

cliiootion aoooidiiigly 

Piovided that, in ovciy suit heaid by a C'ouit of Small 
Causes, tho suimnons shall he for the final disposal of the suit 


Summons — lino la ecct 68 of the luat Code uudlteretl As to this 
section, (2) SCO below 

6. The day for the appearance of the defendant shall he 
FixiDg day for appear- fixed with reference to the current busi- 
ance of defendant. jiess oj the Court, the place of residence of 

the defendant and the time necessary for the service of the 
summons ; and the day shall be so fixed as to allow the 
defendant sufficient time to enable him to appear and answer on 
such day. 


Sufficient time must bo allowed —bee bcct 15 of Code of 1859 'Vii 
may be sufficient tunc in i particular case can only be determined b> ton 
sidcnug tho peculiar circumbtances of tbo case, and tins ^as so stated m tlic 
bccond'clauso of tbo former section, now omitted Ibo time must bo bufficicnt 
not only to enable a party to appear, but to answer Tiio nature of tho rights 


(1) Slicikli Golam t PultonSnigli, J W R , 
\ct V, 102 (IbOo) feco let VIII of ISSj, 
» 1 tS clause (c) 

(2) S.0 MbcrooiMccri i MaUoiiuiI Miuscii, 


Marsli 307 (1000, luljaram llincliaiiJ *■ 
Sitaram Xaro^an, 38 B J77 (lOlJ) (*'* ‘ 
mortgage suit tlio lirst suiuinona bIiouH !*• 
for Mttlcmciit of issues) 


I ni'T ^ )<i I 
S, ir 7 • 


Is'jUi. \\I) SIUMCI tn •>UMMO»SS 


Oil 

i)>^« Uui III tiic FUi{ in i liic tiu|Hrtinco u( the cliiin nudo in it uii mlU is 
iho Ktnil dwtiiirL of the dckinliiit from tho Court, ind tho faciUtiea for 
ol)i iminjt Ifgal ailiicc, must uUo be t vktii mtu consideration in tictcrminiiig 
liic sjtlicicno) »f the Inna lUuwid In tbo case cited bcloii (1) tho chini 
inioKcf \ ri^'it to hmUd and olliir propirtj of the agorc^ato aaluc of 
up'iardi of ItsiyKHl, and iiaa likilj to raiso cjutstions of ilahoincdan law, 
all I onl) two da\ a haling hit-n allowid from tho ii»uo of tho su;«mon3, it iias 
licl I that the tune alloiic 1 ii vi msulbcicnt In another ca&u (2) tho summonH 
\va% hcric 1 on ihi lith \pril bj v copj of it being fixed on the outer door of 
llio defendant B place of bu'iiiCiiS at Vooin, ubilo the defendant iias it Sholapur 
and It Mai held tti it two da)s Mere nut i Hufkeicnt tune to rnable him to ittcnd 
for defen e it 1‘ooni It w is held tint the Subordiiiato Judge should 
Iiaie ptstp lied lilt IicuiUq If the time H unreasonably short the Appellate 
(uurt will interfir*. ( J) In the under mcniioued ease (f) the Court said " We 
take this uppurlunity to e lU tho Bpeeial attention of the Courts below 
to the urgent necessity there is Ui it they should carefully thcviscUcs see that 
due and re isonable lime is giNeii m all eases for tho sernco of notices m order 
that the Cuutts themscUea iniy not be made the instruments of fraud and 
injustice by means of thuso proeesbii the ii^ilint supcrmtcmleuco of tho 
issue in I siriico of wiiuh iru|)crly uid justly is one of their most import uit 
dutici 

7 Ihc Bitmiiioni to .ippe.u «uh 1 i>b»ll uiiUt tho 

SumooD, 10 ortordo «> pKxImc M duumiLiita ni Ills, 

feadant to produce <locu« p<i&&es.sion e>i powii upuii which /it nituidb 
taents relied on by him jcJy jn suppoit of Ills cabC 

8 117 /erc tlio ’sunuuojis lu foi tlit finil dispobal of tho buit, i 

^ , it bh vll aho diKct tho defendant to pioduce. 

On issue 01 summons i . /•. i y i ir 

lor nnai dbposai dcicn OH ^ht <iay iLXcd loi his apponaiicc ail 
dani to bo directed to Mifntbbea Upon whose evidence ho intends to 
produce his witnesses i *, .. t 

leiy in snppoit v>i his t \se 

Serna </ 

9 (1) ly/itrc the defend lilt itsidts within tlio juiisdio- ( 
Delivery or Iransmls- tionof the Couit 111 which the bUit is lustltutul, 

sion ot summons for ser- oi has .111 agent resident within that juiisdic- 
tion who 18 cmpowcied to accept the service 
of the summons, the summons shall, itukss the OouH otherwise 
directs, be delivcied oi sent to the piopcr ollicei to be scivcd 
by him or one of his suboidinates 

(2) The piopei olliccr may be au ofhcci of a Couit other 


(1) Iiliodar Chi v llaliiiuan lihi, J hi. II C ll 1U7 (IbOG) , Chaubusai ] a f Aluuiaba, 7 
C 11 lC7(n>00) B ILC U 138 \ C J (IbOO) 

(-) Chanb-iiiappa t hlu iia1 > 7 B II C B (1) Loklicaath t bobaiiutb, 5 W U , Act 
t C 13S(ii>(Jg) 

(1) KliaJar Bin t lUlumuu Bhi J M U 

2 1 
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than that in which the suit is instituted, and, wheie he is such 
an officei, the summons may be sent to him by post or m such 
other niannei as the Comt may direct 


Issue of summons for service — The awaiding of process is a judicial 
act, but its service is mirusterial In this country a summons can be served 
only tbiough the Court, and there is a complete code of rules relating to the 
service of summons in all cases It has therefore been contended tha^ parties 
cannot contract themselves out of the rules prescribed and the contrary rule 
has not been recognized by the Courts in any case (1) The object of the summons 
IS to notify to the defendant that ho is sued and the particulars in regard 
theieto iVnd in the under mentioned case it was held that a decree of 
a Court of competent jurisdiction was not a nulhty merely because of an 
irregularity lu service, the paities being shown to be aware of the smt, which 
13 the whole object of service (2) Ihc Code proceeds upon the assumption 
that o\oiy Court has a jurisdiction withm certain limits separate and distinct 
horn every other Couit, and its provisions are appheabJe only to Courts 
possessing such a jurisdiction (3) The Court therefore in this case held that 
it had not the power to c’cecute its own deciec or seive its own process out of 
the local liinits of its jurisdiction A special baih£ cannot be sent to execute 
civil process in foreign teiutoiy (4) The effect of the words, ‘'i/the defendant 
tesides icUhm the junsdtctionf coupled with the corresponding words in sects 
85 and SO of the formci Code, was said to be that a summons could be scrv cd 
ilircctly by au olhcer of the Court on a jicrson residing outside the jurisdiction 
of the Comt oven if ht were present, though it might be casuall) or incichutally, 
within the jurisdiction, but that it must in such cases be sent where lu. 
itsidos, even though it be known that at the time he is not theie, but else 
where Whether such a construction would bo accepted was, however, doubtful, 
the question not having been raised or decided Ihe general rule elsewhere is 
different, and a summons may always be served on a defendant if he is vnthm 
the jurisdiction, even if he has just come there at the time of service, provided 
that ho has done so voluntarily, and not induced to do so by fraud or false 
pretences of the plaintiff, or only as a witness (0) In lascs of an> but llic 
shortest stay, the point is hkely to be sidvcd by a libual intcrpictation for flu. 
purposes of this section of tlic woid “ resides ’ It has beta held that the icsidcucc 
under this rule is tho place where a person eats, dniiLs and sleeps or wluro Ins 
family or servants cat, drink and sleep (G) In the Jlofussil tlic Nazn is Uic 
proper oiheer of the Court to whom imdcr tins section tJic summons is dchv cred 
for service It is for him to return the summons to tJio Court as unstrvtd, 
and this he docs by countersigning the bubffs cudorsement (7) No o/licer 
can serve a summons bojond the locil liinits of the exercise of Ins functimis, 


(1) lluLm ClianJ, C 1’ C G7-1, 075 
(.’) ilacJaiilosli t KaUy Po»3 Mullici, II 
15 L. R 2, 8 (1873) 

(3) bafeoro Dull t lUui Cbunclcr Miller, 1 
Hjilc, 1„0(1S0J), at lJ,5,;<r\UIti,*l 
(I) Riiauij \z*m t Ivaiiui Malioiucd, J 


Jl L 1{ Ca (l&ts), 10 M R JlO 
(5) llukiu COmul, C. I’ C 07i 
(0) Jwumu I f Julintlra, J8 C. (iOll), 
JJ a L. J Jil 
(7) IVrsolttuit IWuI.JJR 
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and it IS a gcner'il rule tiiat a process can only bo served by tbe officer to whom 
it 13 directed or by bis duly appointed deputy (1) The section was first substi 
tuted by sect 10, Act VII of 1888 

10. Seivice of the summons shall be made by delivering 

, or tendennff a copy thereof signSd by the 

Mode of service t i m i ° a. ..i 

Judge or such oihcer as he appoints in this 

behalf, and sealed with the seal of the Court 

Mode of service — A copy summons must bo either dehvered or 
tendered, but the mcro showing of the summons is not a tendering of it (3) 
The section corresponds with sect 18 of the Codo of 1859 and 73 of the last 
Code iVs to service on corporations and companies, see 0 XXIX r 3 poit , 
and as to Bengal rent suits, sect 118, clause (d), Act VIII of 1885 
There arc no special provisions as to the service of summons upon infants 
and therefore the same rules appear to apply as m the case of adults There 
should bo personal service under 0 V r 13 or service m some of the wajs 
provided m the following sections, or, faihng service m these ivajs an order 
under r 30 The provisions appear to apply to suits against minors— at least, 
until the appointment of a guardian ad htem there being no provision that a 
summons for a imuor may be served on lua guardian ad hum (3) hcrcN or 
practicable service must be lu person under this rule and r 12, post 
Substituted service can onl> be made where the summons cannot he serNcd in 
tho ordinaiy i\ay (4) 

11. Sate as oilierwibC qncscribcd, where theic aio luoio 
Service on several clofeudauta than one, bcivice of the summons 

acicndanis shall bc luotlc oil each defendant. 

Several defendants —This section corresponds with sect 48 of tho Codo 
of 1859 (5) Tho second paragraph of the correspondmg sect 74 of tho last Code, 
now omitted, was taken from Cnghsb 0 9 j C, now cancelled, and for 
which 0 48\ is now substituted Tho fromera of tho rule rehed upon its 
being always the interest of one person who is served to inform others who aro 
jointly liable with him if he is liable (6) Quarc whether that stction applied 
when some of the defendants who were interested in tho partutralnp wire 
minors (7) .Va to suits against jiartuers, sec O XXX 


(1) UuLiu CUaod, C. 1’ C. (>t2, iiling 
IilnamTr IVo §20(3. 

(2) U t lva^^aIllal, 0 13 II t-' 1 _0{lSbS) 

(3) buadi CUundcr t Jugut Cbuudcr, II 
t 201, JlJ (JftSo) 

(4) Vbraliaiu Pillai t Donald Suutb, 29 
\l 324(1000) 

(5) \s regards tho earlier Ia«, k« Luch 
luiput Dogaro i hibnaram Mundlr 1 Ii>dr, 
J7, and other uiics ciloil in tbo notes to O 
Ilf r 2, aitle 

(()) ix ;Mr/c \yuii^, la Clu D at {x. 13 


til otucli also it HU ciULriid uhetbir thu 
Liigbsh rulo ap] hid not oii]> to a ].artiKr 
ship cxietiiig at thu tuuc tho jhunt u lihd 
but also to 0110 diaaolicd biloru tibn^ thu 
ibiicit la reejxcC ol a cauM </l acUfja ari. it ^ 
during its existence 

(7) Jotindra Mohan r brmath Itoj, 2(3 U 
.b7(Ib9S), s c,3t.U N 201. Jt mu>t, 
Itoueier, be noted that there is no ^iroraioQ 
that a summons for a minor zna> be Mttid on 
Ins aUarvIun ad w ‘•LTi-'Ii CLundtf r 
JugUt Chuuder, lit at 2lo ( IssO) 
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J 12. Wlieievei 

Scmce to be on de* 
tendant fn person when 
practicable, or on his 
agent 


it JS ^acticable, service shall be made 
oil the defendant; in person, unless he Jm 
an agent empowered to accept service, m 
which case seivice on such agent shall he 
sufficient 


I on en agent — rias section corresiionds lyitli sect 49 

of the Code of 1859 The aununom, at a proper and rcasonaWe tee acd 
place, slioulil he given directly to the defendant, and not to another person 
lor delivery to huu, after the serving officer lias satisfied Inmaelf of the identit) 
of the person named m the aumnions with the person on whom he serves it (1) 
perbOu who, being the cmwiool^tear ol tho male defendant looked after the 
affairs of tho female defendant, was held not to ho an agent empowered to 
accept service (3) Ihere may be personal service on a imnor (9) See notta 
to I 10 a lie 


13 . ( 1 ) 111 a suit lelatmg to any business oi 110111 agamst 
Service on agent ly ^ person who does not icsido within the 
whTO dcieneani carries local hunts of the junsdictioii of the Court 
on usiness fiOlu uhich tho suinnions is issued, seiviic 

on .mj nuiuigoi 01 agent, uho, at the tunc of scivico, peisouallj 
caiiicb on such business 01 uoih foi such poison iiithni such 
Innitb. shall bo deemed good seivicc 

(2) I'd the purpose of this ride the mastei of a ship shdl 
he deemed to be the agent of the owner 01 chaiteroi 

Agent carrying on business— To satisfy tho conditions of this rule 
ii'j to acrvito of bvimuions ou in agent there mUbt bo a person xcbiding 
without tho loc'il jurisdiction but cirr>mg on business or work iwthn 
tlio'Jo Jmuti by ^ iiiinagcr or uid sued on iccount of such work, 

that IS business citlicr actual!) itself timed on by the loCnt oi m»uigt.r 
01 forming part of tho business in flio stUso of a. conucfttd course of traus- 
nttious to the 111 iiUjj,cment of whub lit hw been lul) ijijioiulcd ( 1 ) 
Uiis rule and 0 If! r J clvuscfh) iro to bo coustrutd to^ctliLr uid ait in 
ttuded to citry out tho- saino schtmo of relief winch rests uj»ou the idea 
that where vu a^ont Ins been put font ird subst lutiall) to take tlic place ol 
Ills prmcip d withm a particuHr jurisdiction lit should t vl c tho place of sutli 
principal (at the option of au) pcrium who Ins dt dt witli lum) m ui) Icoul pro 
ccedmgs that may iriso out of tho busiiitss or work in which tho locnt Ins 
been Mrtualiy v lot d pnncip d 1 ho m in i^tr » r »oint eoiitciiiplatcd by l! u 
Code IS ouc who has Ui iiuintiio md iiidiptiidtiil discrttion ilbcit subji t 


(1) bco Uukui (.band, CPC 077 O'S (-) lUii ‘ay nlurro « lUico burut 1 
Micro the points mmtioncl Uc^clltcr «»lti U K JJ{1S71) S-aoiioUstyO III r J. 

tic lUtsii n r-t t*.r\i4.c on GoMfunnit or (1) buarh ChunJir » I „ul (bin I r M 
rilMii Itiibllr hUitotoll*) T I tj .lollSMl) ^t,o\ r lU 
i.yafuUx 1 cub^a IM .c II . t lid 115 110(l'-Ui 
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jM (o -iml g<'npra\ orderx vtoscribcd {or hi? guidance A 

mere arn mt cniplojod to catij out order? or lo cxccufo "v particular com- 
iui»ioii, or a factor or common agent tvho la not identified witli the firm for 
"liich ho act?, 1 ? not such an agent (1) Upon the principle cnihodicd in 
the rule, it aav? held, prior to ita enactment, that eciMco of summon? on 
au agent to whom a alnp waa conMgmd was good Retaice on tho owner in 
rc‘>i>ert of matter? ronnecte^l with tho fili)p(^) Seraice unduly made under 
ihi? rule doe? not Utoiiio effectual by reason of tho fart of such sera ire being 
suliHOi^ucntU notiiied to the parties reallj interested a? defendants (3) iscinllc 
—^^craice duly efftetod under this rule h effectual without reference to tho circum 
stance of it? being or not being communicated to the real defendants (4) An 
opinion ha? been expressed that it would 1ms anomalous to hold that, though tho 
C mIc reiinre? the ap|>oiiUmerit of a propir person a? guardian to act for a minor 
gcneralh in the conduct of the ease, scraico of summon? on a person other than 
such i>erson may he suflicieiit scrMco on the minor The (Question wa? not 
dccidetl, as the Court held (hat there was no setsico of summons under tho 
section? corresponding with either It Hot IT of O \ , even assuming that these 
section? applied to a caso in which some of the defendant? who aro interested 
m the partnership or hu?mea? ate imnorH (0) 

14. IlVtcfi? in t stilt to obtain relief respecting, or com- [t 
Service on agent In pciis^Uion for wrong to, miDioveablc property, 

charge in sulu (or im- bcrMCc cannot be made on tlic defendant 
moveable propenj. person, and tbe defendant has no agent 

empowered to accept the seraicc, it may be made on any agent 
of the defendant in charge of tho property 

“Immoveable property VIII of 1850, sect 01 A suit for 
fotcilosuto or sale of immo\ cable propertj i? wilhm tlio meaning of these 
words (fl) 

15. ^yherc in any suit llie dciendant cannot be found and Is. 

mer. senic. may lo “8™*^ empowered to accept service o£ 

on male member o( de- the summons ou Ills behalf, service may be 
rendani’s family. made on any adult male member of the 

family of the defendant who is lesidmg with him 

IHxplanation — A servant is not a member of the family 
wiflim the meaning of this rule. 

“ Cannot be found ” — ^Thi? section correspond.? to sect 53 of the Code 
of 1859 fece notes to r 17 

“Agent empowered” — ^This clause maolacs an essential condition of 


(1) Cociililas t GaiieshlaI,-4B 4ir>(I8S0) (4) lb 

(2) Kajarani Govindrand t Brown, 7 1) H (5) JotinJra Mohan t SrmatU Koj, 20 U. 

C R 97, 0 C J (1870) Jfi7, 271 (iS9S) 

( l)‘ f ocul la? I lauc«hlal,4B afi(lS?0) (0) Michael i WensBil i,9C 733(188^) 
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tliG service on the 'idult mcmbera of tho familjr, wliicU \\\ not be good imlesa it 
la proved tint there was no agent empowered to accept tlie service (1) 

‘‘ On any adult member,” etc — ^The person on whom service is uiatle 
must be both adult and male TJie object of this provusion is that the copj 
sliall be delivered to some person of the age of discretion who will understand 
for what purpose such copy is delivered, and vnll give it to the defendant on 
Ills coimiig Tins is all tlio more necessary as there is no provision in the Code 
requiring the officer to inform the person with whom the copy is left 
of its contents so as to impress upon him the importance of delivering it to 
the defendant as soon as possible An adult member will be deemed to reside 
with the defendant only if the two ate honafidc living m commensahty, or at 
least in the same house (2) 

) 16 Where tlie seiving officer delivers oi tenders a cop} 

Person served to sign of tlie summons to tlie defendant persojiall} , 
acknowledgment or to an agent or other person on Ins bchilf, 

lie shall lequne the signature of tlia person to whom the cop} 
IS so delivered or tendered to an acbiov ledgment of senicc 
endorsed on tlie original summons 

Acknowledgment —Tho serving officer under this section which corro 
spends to sect S4 of tho Code of 1850, must eitlier deliver or tender a cop} 
of the summons and obtain an acknowledgment on the original Tho mere 
showing of a summons is not sufficient (3) If the party refuses the ocknowledg 
mont then the serving officer should proceed under the nest rule (4) A mere 
icfusal to sign a receipt or a summons is not an offence under sect 173 or scot ISO 
of the Penal Code (5) 

] 17 WJieic the defendant oi Jas agent ot such other pei&oii 

(W ajorcsaid refuses to sign the ackiiowlodg 
leadaat refuser to"accept meat, or the sei vail" officer aftc) using 

service, or cannot be . 

found 

to acceiit seivice of the summons on his behalf, noi any other 
peibon on whom service can be made, the seiving officei shall 
affix a copy of the summons on the outer dooi or some other 
conspicuous pail of the house in which tho defendant ordininh 
lesides m comes on husintss oi personaUg uorks foi gam, and 
diall then return tlie original to the Court from winch it 
lij-iUed, vitli a lepoit endorsed thereon or annexed tlieieto stating 
tint he has so affixed the cop}, tho circmnstanccs under winch 


(1) IfiikmChanJ CPC r'sO[«'o(il If 
C f.cft Hule^ (9) ii ] 

(.) llukraniinl CPI 

(3) cr It I KarwiiM an n c n Cr 1 


JO (ISbS) 

(4) ifirMli r \.(}u 1*111. Jl’ IIO(ls'l) 

( ) R I Kn }n> Col i la J*) ( 0. S 

(1S9.) 
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ho did so, a)\d the name and address of the 'person {tf any) hy 
whom the house uas identified and in whose piesence the copy was 
affixed. 

Refusal to accept service. — TUia section, winch corresponds with 
sect 53 of tho Codo of 1S50, and sect 80 of tho last Code, has been amended 
in se% oral particulars If the defendant himself or other person (that is, agent 
or manager, or adult male member of his fanuly) bo found, but the defendant 
or such person refuses to sign, then the serving officer may at once affix the 
summons on tho dwelling-house 

It was not clear from the language of tho section as it stood what results 
should follow when tho defendant retained tho copy of summons delivered 
but refused to sign tho acknowledgment Similarly, if tho defendant refused 
to sign tho acknowledgment, but did not “ordinarily” reside m any house, 
as in the case of roving traders and strolling players, no provision appeared 
to exist In such a case it was considered that the refusal should operato as 
scrvicQ and the following proviso was inserted m the draft — “ Proiidcd that, 
where the defendant or 1ns agent or such other person as aforesaid refuses to sign 
the aelnoulcdgmenl, and (a) retains the copy of the summons dcUicrcd to him, or (&) 
no house in V}hxch the defendant ordtnanly resides or carries on or person^ 

ally works for gain can he discovered, the Court may direct (hat the summons shall 
he deemed to have been duly sened ' Tho proposal has, however, not been 
adopted 

“ Caanot find ’’—But if tbo defendant cannot bo found, then tlio return 
must show that there is no agent or other person on whom the service could 
bo made beforo a service on the dwclbng bouse is good Tho words “cannot 
find ” constitute a condition of tho mode of scraico provided (1) Thus wlicro tho 
summons was ser\ cd on the defendant’s paternal uncle, who w as a member of tho 
samo joint family and lived m the same house, it was held that tho serMco w is 
insufficient since there was no proof that defendant could nob bo found (2) It 
must be shown that proper efforts to find tho difcndaut were made, as lor 
instance that tho serving officer went to tho place or places and at tho tnnr^ 
at which It was reasonable to expect the defendant would be found (3) It 
is true that }ou may go to a man’s house and not find him, bub that is nut 
attempting to find him, )ou should go to his house, mahe inquiries and if 
necessary, follow lum You should make inquiries to find out whin lu is IiKil) 
to be at home and go to the house at a tune when he ran be found (1) Tiit 
summons can bo affixed to the dwilhug house oul) if tho deftndaiit luiiM not 
bo found after diligiiit search aiidicasonahU < fforts made to find him (’’t) 

(I) lUraa Rai i ‘Jndlmr. t C L !L 3J7 319(1011) ISC W S 3(9 

(lbT9) (4) /Vr IVtlkcrain.CLJ in( olicn r 

(J) Makhau Das i Manitu T.al, 3.> \ twO Da# This arf uia f II mcU 

(1913) and J in ai (aaI 

(3) Uajtn Ira Nutli I lI»d]io ‘'^xd, d C. from OoJer “3 « t lyld (23il» Ni v 1 il3) 

W N 'i74 (ISi is) s. c., 2u C. lUl , CvlMn t wlwrr t Iv 1 1 iLat iko KDing oP i*! 
Nnrfii g Das, 10 C. JOl (l''aj) ha)ramuu% mu*t a-c all r« *» iiabW diLgriw** 

TiUan Subramania tjjar.JlM 4l<>(ls«>). (o) Kbudtx ruu IaII r lUu»! l.all 

^akbaram lUiaskaf r Dadmakar Malia icv.SO dl U It. did (Is'l) , audef l.in»UKarlr 
ll lid3(l*i.K), Kumilr Jotitifra, 3S C luj Oiurn, d4 ^\ lt.3'l(l^*') 
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tiiere was no attempt to find flio defendants, and there being only one 
summons for a number of defendants, it was a/fixed to tlie liouse of one only, 
it was held not duly served, even on that defendant (I) The rule has been 
amended to embody these ruhngs to the effect that the serving officer must 
use diligence. If, though the defendant is absent, the serving officer is told 
where he is, service on the house is bid , (2) the Court observing, in the 
last cited case, that mere temporary absence of the person to be ser\ed does not 
justify th^ process server affixing the summons to tlio door But where the 
serving officer has information that there is no prospect of Ins bemg able to 
servo the defendant personally withm a reasonable time, he is not bound to 
wait, and wll be justified in affixmg the suininons on the door (3) A defendant 
■will also be held not to be found when it is known that he is in the house, but the 
serving officer cannot get access to him (4) Whether or not the conditions 
lequired by the rule aio established to the satisfaction of the Court, must, of 
course, in each case dfpend on its own particular circumstances (5) What has 
to be regarded in all such cases is tins, that the object of the service of a sumnious, 
m whatever way it may be effected, is that the defendant may be informed of the 
institution of the suit in due time before the day fixed foi the hearing , and 
when, from the return of the serving officer, it appears that there is no likelihood 
that tho summons mil come to the defendant’s knowledge m due time, or a 
probabilit) that it will not so come to his knowledge, it cannot be said that 
there has been due sorMce (6) 

“ Outer door ” -The words “ or some other conspicuous part ” have been 
added, as in this country many houses have nothing which, without a stretch 
of language, ran be desciibcd as “ outer doors ” 

"Ordinarily resides” — As to the mcaiung of the term “resides,” see 
sect 20, ante TJie intention of the provision is that the defendant should 
bo residing in the house in pueh a manner as to make it probable that a 
knowledge of tlic service of summons will reach him Thus, the service will not 
ho gooA jf iho defendant have hit- the house and the wJJage two years before {1) 
The rule speaks of the house where the defendant resides Therefore a 
place of business would not ordinanly come within the section, (8) though m 
some cases, where tlie defendant both resides and carries on business at the 
•samo place, it would be so There must be evidence that tho house on vvJiicIi 
the summons was affixed was that in wLich the defendant ordinarily resided (0) 

It has been held tliat in this rule and rule 9 of this Order a person must ho taken 
to reside where he or his family or servants eat, drink and sleep (JOJ 

(1) Shiboo Roy v Jvasbet Roj, SS W 11 (fi> Uajcnclra NaHi * Ifadjcc ‘^vc(b - C 

m (1876) W N r,71 (1898) 

(2) Dooleo Chan I i >irJ'in Sin^h, ITO \\ {6) Rlionisliplti i Uiimbai, 21 R 

R 62(187*]), Rhoinshctti f UnnJ si, 21 I Inrfaii CJ 

222(1895), Skkinat Raun Sihai, 21 \ 302 ( 7 ) ^Vnanlhv ^a^a>ana » TiroinaRdK, 

(1'J02), Subrainaiiia Pillai t Subrannni'i fiM II f R 101(Ih(9) 

\»ar,2lM II'I(Jhl7) (s) Clianl asajipa t Maiuaba, 7 11 H G n , 

(■]) Sankaraim^v I Ratnasabliajiali, 2l 'I \ ( I3S(18”0) 

521(1V»7) Sii.runt KnhiHl., 17( W N (•() RopalD. . (.fcuHnicoDoiS 0 U U 
*m 9(I1J]I) ll(|860J 

(4) Iliikm < haii.l ( I’ ‘ isl, filH« (lOJ h-miicJ 1 r h timlrn, 38 a 191 (J91I), 
Carton ^ iiiUk 12 Ibh JV li IK’ " ' 
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“ Or carries on business,” etc. — ^These words lia\o been added to bring 
tins rule into closer conformity with sect 20, tho principle of which it was con* 
Eidorcd Was cquall} applicable to the service of process (1) 

Return — The return should specify that tho copy i\a3 affixed to "the 
outer door (or, no\i, con-spicwous part) of the house xn uhch the defendant 
QTdinanhj rcsxdj^ ; " and merely to report that it has been affixed to tlio 
defendant’s house is not suTicicnt, as the defendant may have more than one 
house (2) In a subsequent ease (3) the service was held good, as the serving 
peon deposed that tho defendant was hvnng m the house But where tho 
return docs not say that the copy has been affixed, nor does that appear from 
the inquiry made under r 19, there is no service (1) So also the return 
must state that the summons was affixed to tho house in which the defendant 
ordmarily resided at tho time of the scrvice,(5) and where the reference 
to tho time hid been oimtted, tho return was considered msufiicient (ij) The 
Calcutta High Court rules provide that the return must also show that tho 
summons was tendered to the defendant and returned, and that the defendant 
refused to receive the simo, whereupon the sernng officer informed him what 
the document was, and acquainted him with tho nature and contents thereof (7) 
Identification — As the practice of the Courts with regard to identifying 
persons or houses in connection with the service of process did not oppear to bo 
uniform, It was considered expedient to pro\ide in the return endorsed on tho 
summons for, at least, one identifier whom the Court or tho parties could call 
as a witness in case of a dispute with respect to tho sufficienov of sccvico The 
words ” if any ” were, however, inserted because it was considered that the 
Code should not render absolutely illegal the service of process without an identi- 
fier, where local cvponcnco justified the High Court in issuing no directions for 
such a safeguard 


18. The serving officer shall, in all cases m which the fs 
Endorsement ot time summons has been served under iule 1C, 
and manner of service endorse or annCN, or cause to be endorsed or 
annexed, on or to the ongmal summons, a return stating the 
time when and the manner m which the summons was served, 
and the name and address of the qyerson {if any) identifying the 
'person so led and witnessing the dehieiy or tender of the summons. 

Return not evidence of service — This scctiou corresponds to sect 50 
of tho Code of 1859 The rcturo is not legal cMdcnce of the service (8) 


(I) Rajilinab Cliaran’v Rank of Rengal 
100 L J 581 (1914) 

(J) Buddoo t Ram, 1 H)dc, 132 {18C2- 
C3) 

(3) Ram Coomar t Ram Snondur, 17 W 
R 302 (1872) 

(4) Marutit a»thu, lOB 117(1891) 

(5) Rainaram Ohoso r Abdiir Rahioi, 2 
GUN cbaxvm (1898) 

(I ) Itam Cliiini laha > ^dmtoah Diitt 2 


r W N clxxxMii (IbOS) 

(7) Cat IL G Geo. Rules, 8 (o) 

(8) OLLoj Cbundor < Erskino A Co , 3 W 
R. Mis. 11 (1895), '^hah Koondun r \oor 
All, 10 W R, 3 (1SG8) , brecnath t U aUoii 
d:Co,4^\ R Mis 4(1805), Moliunt Mcgli 
t Shib Tmliad, 7 G 31 (I8S1), and as to 
report of Naur, kc Mahomed Abdul r 
Vmtal Karim, 10 C at p 171 (1S88) 
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Whenever it la ncceasarj for the Court to satisfy itself that a summons 
or other process has been duly scTved, tho presiding officer should for that 
purpose take the evidence of tho serving officer Thus, in Raj Kishore v 
Bydonath Shahaj(l) Bayley, J , observed that “ there is simply a return by 
the Nazir to the effect that tho peon swears that such a notice had been 
served on the defendants ; but a bare return hke this, without the deposition 
on oath of the serving peon taken before a competent authority, which the 
Nazir IS not, is wholly insufficient in law to prove the service ” The general 
rules of tho Calcutta High Court (2) lay down that the requisite proof may 
be eitlier by the affidavit or ■verified statement of the person by whom the 
service was effected, and of any person who may have accompamed the sei'nng 
officer for tho purpose of identifying tho party to whom the process was 
addressed, or otherwise directing or assisting tho seivmg officer, or, if 
deemed necessary, by the examination in Court as witnesses of such persons 
as tho Court may think fit to examine As to the added words, see notes to 
hst rule 

] 19. W]iere a summons is returned under rule 17, tlie Court 

Exaimnition ol serv- stall, if the return under that nife lias not been 
mg oincer. verified by the affidavit of the serving officer, 

and may, if it has been so verified, examine the serving officer 
on oath, or cause him to be so examined by another Court, 
touching his proceedings, and may make such further inquiry m 
the matter as it thinks fit , and shall either declare that the 
summons has been duty served or order such service as it 
tliinks fit 

“shall either declare”. — These words show that the aflixing, titcn 
by Itself, IS certainly not effectual complete service Tho Comt has to seo 
that the conditions precedent to such service have heon lulhllcd Bcrvitu it 
insunicient uutil confirmed under this rule If the Court decides agwist 
the service, then either a new summons must ho issued or substituted seriieo 
directed (3) 

20. (1) T17iCTe the Court is satisfied tliat theio is ie.ason 

I to behevc that tho defendant is keeping out 

I suhiUiuted service purpose of avoidijig 

seivice, 01 that foi any othei icason the summons cannot 
sened in the ordinaiy uay, the Couit slmll ordci tlie suniiiiou'’ 
to be served by affivng a copy thereof in some conspicuou-. 
place m tlio Court-house, and also upon some conspicuous pa>' 

(if the house (if any) in which tho defendant is known to lii'c 

(]| 12 H n sir. (ISI S) 

(21 It e 0) 

(T) Nmur Milioinofl t Knzlml, 10 B 20- 
(Issi ) lo tl oiiTtct t f fa I lu t » f II »» 


Iho j ns of Hits ftorlion in a Hill <r l^*^***’ 

criminal fn it eci K t \ wit 1 
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last resided or earned oa business or ricrsonalhj uorlcd for gain, 
or in sucl) other manner as the Court thinks fit. 

(•2) Ser\*ico •substituted by order of the Court sliall bo as 
En«t of iDbvututci cfTcctiial as if it had been made on the 
**^'^^* defendant personally. 

(3) ]17jrre scrMco is substituted by order of the Court, tlic 
iVAc/tf imice substi- Court shall fix sueh time for the appearance 
ance’to'bTn/eS defendant as the case may require. 

Substituted service — Tins {orm of Rcr\ire cui only be liail in eases in 
winch (it tlicrc ^\c-ro no dtilicuhiea in the xc^y) personal service could bo had 
This 15 based on tho principle that one cannot do indirectly what cannot be 
done dircctl} So the defendant must lie a person or a corporation or a firm (I) 
So, as tho Courts have no jurisdiction over a foreign sovereign unless he submits, 
he cannot be served b) substitution (2) If at the tiino of tho issue of summons 
there could Invo been at law personal service of it upon tho defendant sought 
to bo served, then substituted service may be allowed (3) But if personal 
service could not at law have been unde, then, save as hereinafter men- 
tioned substituted scrvaco cannot bo ordered (1) Assuming that personal 
service at la c could havo been made, tho grounds of fact on which service may 
bo ordered aro (o) that tho defendant is beeping out of tho way, or (t) that for 
any other reason the summons cannot bo served in tho ordinary wa} In cases 
of substituted service tlic Courts should tabo care to be satisfied that tho con 
ditions on which alone it is good exist (5) It has been already stated that, as 
a general rule, substituted service cannot be ordered where personal service is 
not legally possible , but under ground (a) it can, it has been held be directed 
where the defendant was out of the jurisdiction at tho time of tho issue of tho writ 
if tlic evidence satisfies the Court that he went out of the jimsdiction to evade 
service (G) As regards ground (t) the section gives full discretion to the Court 
So service has been allowed on proof that the defendant could not bo found 
that he had not been heard of fur over two years and that his uncle and fathei 
did not know where he was (7) 

1312 wluch (lid Qot contain tlio words for 
any other reason, and wero cited in Bisso 
nathr Tara Prosonno 22 VN H 482(1374), 
Rama Rai t Sndhur Pershad 4 C L. R 397 
(1879), Kustir Mahomed i Kazbai, 10 B 
202 (18SC), though under tho Code tho 
service vnll bo vahd if any otlicr reason is 
proTCd, it IS still necessary f>r its validity 
that a good reason exists 

(6) J?6 Urqwhart, 24 Q B 1> 73 , Ja> t 
Budd (1893), IQ B 12, C A , Graves i 
Lebaudy, 39 L. J 234,. V,P p 01, seoobscr 
vationsatp ISC, 3Q B D.VVatti Barnett 

(7) Rajnarain Gboso t Teh Lol, 1 C. VV N 
lot (IS90) , m Mirza UIj t Syed Hjdcr, 

2 B 449, 471, the defendant could not bo 
founl 


(1) Sloman i Governor of Jvevv Zealand I 
C P P 007 , Hdlyard i bmith, 30 M R 
(Lng ) 7 O Connor t Star Newspaper Co , 
30 L. R (Ir)l See Vnnual Practice, notes 
to 0 10 

(2) Mighell I Sultan of Johoro (1891), 1 
Q B 149 , and so in tho case of a Colonial 
Government, Sloinan i Governor of New 
Zealand, supra 

(3) Trent Cjclc Co r Beattie, 11 Times 
R 170 C A 

(4) Fry t Moore, 23 Q B D 395, C A , 
Worcester Citj, etc, Co i Firbank A. Co 
(1304),! Q B 731, Wilding « Bean (1891), 
1 Q B 100 

(5) Seejlamchandcr i Jageshchonder, 12 
B I,. R 229(1873) Tlic'o ob^e^vatIons wero 
uiotlc, however, with reference to Reg. A of 
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AVhenever it la necessary for tbo Court to satisfy itself that a sumniong 
or other process has been duly served, the presiding officer should for that 
purpose take the evidence of the serving officer Thus, in Raj Kishoie i 
Bydonath Shaha,(l) Bayloy, J , observed that “ there is simply a return b/ 
the Nazir to the effect that tho peon swears that such a notice had been 
served on the defendants , but a bate return bke this, without the deposition 
on oath of tho serving peon taken before a competent authority, which the 
Nazir IS not, is wholly insufficient in law to prove the service ” The general 
rules of the Calcutta High Court (2) lay down that the requisite proof may 
be either by the affidavit or verified statement of the person by whom the 
service was effected, and of any person who may have accompanied the serving 
officer for tho purpose of identifying the party to whom tho process was 
addressed, or otherwise directing or assisting the serving officer, or, d 
deemed necessary, by the examination m Court as witnesses of such persons 
as the Court may think fit to exanune As to the added words, see notes to 
la'st rule 


*.] 19. Where a summons is returned under rule 17, the Court 

Examination of serv- sliall, if the return under that nde has not been 
Ing officer. verified by "the affidavit of the serving officer, 

and may, if it has been so verified, esanime the serving officer 
on oath, or cause him to be so examined by another Court, 
touching his proceedings, and may make such further inquiry in 
the matter as it thinks fit . and shall either declare that tho 
summons has been duly served or order such ser^nce as it 
thinks fit 

“shall either declare — These words show that the affixing, taken 
by itself, IS certimly not effectual complete service TJio Court has to 
that the conditions precedent to such service have been fulfilled Service li 
insufficient until confirmed under tins rule If the Court decides agains 
tho service, then either a new summons must bo issued or substituted seivic® 
directed (3) 


20 . ( 1 ) Wheie tlie Couit is satisfied that theic is leason 

, to beheve that the defendant is keeping 

sub, Ululea service of avoidniij 

SCI Vice 01 that foi any otliei reason tlie summons cannot o 
&ei\ed 111 the ordinary way, the Couit shall oidei the summon^' 
to be faoixed by a^fi^Jng a copy thereof in some conspicuoii'* 
place 111 the Court-house, and also upon some conspicuous P'11 
of the liousc (if any) in aihich the defeiulant is known to 


(1) 12 M n ao-. 

(j) n 0 0) 

(T) Ntuiir VI Uinriir 1 i Kn 2 K»i, 10 H 202 
(Is'' j \* In UiP » Ifcct < f fnilun I » f II M 


llioiTo>Jsiw« ottliw heclioa mahwl 1^' 
criimnal IrnI sn U r \ n "v I ‘■li'tar, 
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last resided or carried on business or fcisonatly norUdJor gain, 
or 111 such other iiiaiiiicr as the Court thinks fit. 

( 2 ) Sendee substituted by order of the Court shall bo as [■ 
EOcet 0i .obsiliuicd cffeotiial as if it had been made on the 

defendant personally. 

( 3 ) Where service is substituted by order of the Court, the 1 ' 
When service subsil- Court shall fix such time for the appearance 

tatei, Umo toe otpcit- tiic defendant as the ease may require, 
ance (o be flxed. 

Substituted service —Tina form of 6cr\ice can only be had m eases in 
whicli (if tlicro vrcrc no dulicultics in the waj) personal service could bo had 
This 13 based on the pnneiplo that one camiot do indirectly \7hat cannot be 
done duectly So the defendant must be a person or a corporation or a firm (1) 

So, as the Courts hai e no jurisdiction o\ cr a foreign soi ereign unless he submits, 
he cannot be scried by substitution (2) If at the time of the issue of summons 
there could have been at law personal service of it upon the defendant sought 
to bo scr\cd, then substituted sernce may be allowed (3) But if personal 
ser\ncc could not at law La\o been made, tben, saao as hereinafter men* 
tioncd, substituted seranco cannot bo ordered (1) .iVssuming that personal 
service ai law could ha\o been made, the grounds of fact on which service may 
be ordered ate (o) that the defendant is keeping out of the way, or (b) that for 
any other reason tlio summons cannot bo scracd m the ordinary way In cases 
of substituted sctMcc, t\ie Courts should take care to bo satisfied that the con* 
ditions on winch alone it is good exist (5) It lias been already stated that, as 
a general rule, substituted service cannot bo ordered where personal service is 

can, it lias been held, be directed 
i at the lime of the issue of the writ 
„ V. ^jt out of the jurisdiction to evade 

service (0) As regards ground (b) the section gives full discretion to the Court 
So service has been allowed on proof that the defendant could not be found, 
that he had not been heard of for over two jears and that his uncle and fatliei 
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23. The Coviit to which a summons is sent undei rule 21 
Outy of Court to 22 shall, upoii receipt thereof, pioceed 

wjuch summons Is as if it had been issued by such Court and 
shall then return the summons to the Court 
of issue, together with the recoid (if any) of its 'proceedings mth 
regard tlmeto 


Court to which process must be sent —See sect 59 of Code of 1859 
E 31 shoiteus the earlier portion of sect 85 of the last Code, the second clause 
of which 13 r 23 E 22 is sect 86 The summons, it was ruled, should 
ordinarily be sent, not to the Judge of the district where it has to be served, 
but to the Comt having jurisdiction at the place where the defendant resides, 
by which it can be conveniently served— that is, to the Jlunsif withm uho'e 
juiisdiction the defendant resides (1) But the Calcutta High Court summons 
used to be sent to the District Court foi service through the local Court 
by direction of the District Judge, and the same rub applies in the Panjab 
Chief Court (2) For forms of process, see Schedule I , Appendix B E 31 
soys to any Court “ not being a High Court Should, however, the summons 
be sent m contravention of this rule, fho High Court might cither return it 
or ordoi tho proper local Court to effect service This will, however, not be 
done for a foreign Court When suits arc instituted m England against persons 
resident m India the assistance of the Courts hero is not invoked Tho EughsJi 
Couit, through tho plaintiffs solicitor, sends tho writ to a sohcitor lu India 
with instructions to servo and to return writ with au affidavit of servico So 
the Calcutta High Court refused to serve a summons sent to it by a Couit m 
the Nizam of Hjderabad s territories, advising that it should he sent to a pleader 
practising in" the district where tho defendant resided (3) TJio summons is 
to bo returned together with the record which will include the Nazirs return, 
affidavits statements, and den^A,ons^f the serving officer and of the witnesses 
relative to the facts of servii e As to the necessity of a declaration of sufficiency 
of ser\^ce, ude ante 


Presumption as to v^ilidity of service —According to tho opunmi 
of bcott, J , if tho letiun friimi facte shows that service h is been dui> effected, 
the picsumptiou 111 favour of the coircctiiesa of the proceedings of the Courts 
will prevail , and the Court the suiuiuons is not bound in cvciy case 

to satisfy Itself that tho law vs to ^rvjce Jna been strictly followed Ilio Court 
ftciving tho summons alouo can judgcNhow m any particular case bcrvitc 
should be effected, and whether ife Las bceVucoperly effected , and it docs not 
ippcar to have been intended by tho Legislature that tlic fransimttinj Court 
bhould act as a revising Court as regards tho service In fiet, it would oal) 
had to great ittconvcmcnco and delay, without effecting any red good for that 
Court to discuss the discretion of tho Court serving fc/ic sumnions as to what 


(l; CiiL H C. Ceil. Iluka S 
(J) S«o Uukm Chand, C 1* C 603, uiiJib 
14 to M-rtKo III llaluLha>Un mil ua to 
MliLllur iroc( a fita util traml>itiuus biioukl 


uccouii any ] ruci « 

(3) Jm Ihti lutttur lit llio l>ca*m 

Diatnct I’urtlimu, C il J1 t, JJlh 
tJOo (Luixih) 
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facts aro sufficient to justify tfio ^val^cr of personal service on the defendant, 
and the substitution of an affixing of tlio summons on his dwelhng house, or 
the adoption of other mode of substituted service For instance, where a Court 
baa returned a summons as duly served, and the return states that the summons 
has been posted on the defendant’s dwelling house, because the defendant 
baa gone clse\\hcre, it ought to bo presumed that this service uaa justified 
by the facts, and that the Court duly acted under the provisions of sects 80 
and 82 read together (now rr 17, 19) But, at the same time, the presumption 
m faiout of the duo execution of acts of a judicial nature only obtains doMc 
jtrdhciur in coiitrarium, and there may now and then occm cases where there is 
something m the return distmctly negativmg that presumption, and showing 
lUogahty in the mode of service (1) Piobably, however the true rule is that 
the transmitting Court may accept but is not bound by the return, the section 
not reqmring any declaration touching the sufficiency of the service (2) In 
this view it devolves upon the transmitting Court to deterimno u^on the sufficiency 
of the service before trjing the suit, raising or not raising the presumption 
according to the circumstances The practice of the Calcutta High Court has 
aliv aya been to detamme for itself whether the service is sufficient having regard 
to the numerous irregulatitics which exist in “ Mofussil serv ice ' But the 
Allahabad High Court has held that usually the decision whether such summons 
bus been piopcrly served or not rests 'nth the serving Court not with the issuing 
Court (3) 


24 Where tlie defendant is coiijincd lu a pmon, the bummoiis [ 
Service on dciendant shall be delivered or sent by post oi otlicnMbO 
inpr/ 80 fl to the officer m chaigc of the jn-won for 

seiiice 0)1 the dejc)ida)it 

Defendant in jail — A suitor ought ob\iousl> not to be deprived of his 
Tcmedy by tho fact that the defendant is in jail (•!) Ihc former section (as to 
which, SCO sect 15 VetW of 1869) was on^iniUj enacted to meet tho difficulty 
felt m the last mentioned case Wilson J is reported to have held that the 
cudorsemeut under sect 87 uf the last Code rauhed hi,,htr than a nazir s tclurii 
lud was evidence of the service of suimuous (5) Ihc imcndcd section contains 
no provision lb ri„atils the return of bcrvitc, w huh IS di alt with b) r J9 under 
which tho return is evidence of due service 


(I) Nubur '{ahoiiud t Kazbai 10 11 JuJ 
(ISSO), per ScoU, J 

(J) ItoiiiauathBuralt Clu2;^odouaudaD,«.2 

C. SsJ (lS9a) In Chandhuri Uaj < Ju^at 
Kibhoro, Is at p. it Kvtaa to 

Lave been bold tbat it vias the dutj of tbo 
Court znaLms tho luturn to dccbio wbttUcr 
tho summons bad bciu dulj bcrved. 

(3) DiiarUi Brij Muhan ^ V.l49(lJll), 
di&si.utiu^fix)iultuwiiuathr Ciu^^valuciaadao, 


<1) Bland r BUii i J B A. 11 .ad aa to 
tbo juxscnt i>ra(.tico m lie,Unl m-c UauMjii 
t LoCa{xlaia -1 L. J bx Jlj, Viuelr 
lJUj, p. In India a UIo coavut u net 
civiU) drad ^hcorurain t bUo 

bu^gun Koor SI) N W , 1 sj 3, |e 

( j) O Kmf-alv * t jv l*r Co-ir, «.b7, tho 
iclvnai'c p not gmu. 
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•J 25. Where the defendant icsides out of Biiti&li India and 
sorvico wkuc a.io,.- in Butisli India empoweiedto 

(lant resides out oi accept service, tlie summons shall bo ad 
no^agciit dic&facd to the defendant at the place where 

he IB residing and sent to him by post, if there 
IS post4d communication between such place and the place where 
the Conit is situate 


“ Resides out of British India ” — In »uch l.vsc£i tlio mode of bcrvicois 
nottssuily of i private ch wider, is il is i general iiilc that a Couit has no 
uuthoiily to send its pruciss for u’cecutioii out of the tciiitoiial limits of tia 
btato bo a hiilirt i mnot ho to foreign territory to liimself facrvo the 
Hummons on the dLftiulant thtio (I) iliisxule, winch corresponds 111111 sect CO 
of the (’odo of 1859 , must bo read witli the next 

“ Sent ” , “ Rorwai ded ” — Ihc bcctiou in the la&t Code itqmied th vt the 
bumnioiis should bo '•^fontarded ” to the defend mt, which naa held to mem that 
Iho buinmoim inusl luidi him ( 2 ) Dus, thudoie did not mean mcicl) put 
mio the post ( l) and tlicro lud to be proof of fads hum which tlio Comt mielit 
n isoiiubl) loinludo that the auimnous had readied the defeuduit ( 4 ) In some 
(. isi « It would ununmt to i dcnnl of justice to rc(iuno direct proof of icccipfc or 
iifnsal Wku luool of posting in due course lias been given a prcsumptiou 
luaj bo 1 used uiuUi sects iO ind Ilf of the Lvideiicc Act This would ipptar 
lo III tho uisu now Ihc word “ sent has been substituted But there ought 
(o ho ovidime tliat ho is, 01 has been icc-cntly residing at the place to wliiih 
I lie Hummons lus btui bent, 01 that the itkuowicdgment is in the writing of the 
lUbudaul ( 5 ) In pi wtico the summons is scut under registered co\cr, both 
10 insmo Husmo ns well as to procure good evidence of it ( 6 ) If a registcrul 
losw iH w fUMd, tho person so refusing c mnot take advantage of lu:> refusal aud 
ph id ignoiuwvo of Us conteuts ( 7 ) 


26 Il7((/c- 
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been or coutiinied, with poucr to serve a 

sHuwions issued by a Couil under (his Code in any 
foreign territory in ^^)uch the defendant resides, or 
(/>) (he Goicrnor Gcncial in Council has, by notification in the 
Gazette of India, declared that any summons so issued 
mag be scucd by any Court situate in any such territory 
and not cstabUshal or continued in the exeicise of any 
such jurisdiction as aforesaid. 

the .s\iiumons may he sent to such Political Agent or Couit, by 
post or otherwise, for the pin pose of being served upon the 
defendant ; and, if the Political Agent or Court returns the 
.suinnions with an endorsement signed by such Political Agent o; 
by the Judge or other officer of the Court that the summons hai 
been served on the defendant in maimer heicinhefoio directed 
sucli endoi-sement shall Uo deemed to be evidence of service. 


Summons outside India.— lIu^scciionrcpHcesficft ‘(Oof the last Code 
wliuh \sas UscU hubstitutod for ih«‘ ori'jnial by llic Amcmimpiit Act (\^I ol 
18S3), wet 12, and w intcndMl elm fly for Iniban Nituc States Tlii< 
Section doe^ not applj t<» llnttsli or olljtr (orritoncs, not under or connected 
mill the Tndi.m Govormuent - sucli as Ccjlon, the Straits Settlements, and 
cM,n Great Ilritani, and, a fortion, not to countries like China and Persia, 
where there is a IlntisU Kn\oy or Ambassador or Consul, as distinguished 
from A Political Agent, nor to Afghanistan 'llie general direction con- 
tained m r 23 would apidy m all such eases Summonses issued for 
service on persons rcsidiug in British possessions out of British India, and 
ill otlicr countries to which this rule does not apply, should bo addressed 
to the defendant at the place w here he is residing, and sent by post in accordance 
with that section (1) The distinction between the cases m which this 
rule applies and m winch it does not apply is to be preserved, as the 
agency of the post ofiire under r 23 bhould not be used for the service 
of a summons except when specially presenbed , for when any other mode 
for serving a notiee is prescribed, a service through tlio post has not been deemed 
buflicient, even tliough actual delivery of the notice by the post peon is 
jirov cd (2) 

Endorsement is evidence — Unlike the ordinary return, the endoree- 
niont under the signature of Political Agent, Judge, or other officer is evidence 
of the service of the summons , bat it la no longer, as under the section 
prior to its amendment in 1888 conclusive evidence, and the defendant may 

(1) Sco Hukm Chand, CPC 696, citing at p 697 
the Panj Ch, C Instn^ and N W’ P Rules, (J) {see lara Das r Bam Djal, 2 C 
os to service m Ugbamstan, Straits Settle W' X I2o{ls07} 
montS Ka-hmir, Nopal, Hyderabad, ib, anil 
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according!} prove that notwitlistandiDg the endorsement as to t]je service, the 
summons was not served 

“ Sent.”— In the under mentioned case (1) it was held that the Sub 
ordmate Judge should have sent the stunmons himself, instead of through the 
Court of the District Judge 


27. A^Tiere the defendant is a public officei (fwt hehiujing 

Serwc. on cm, pubi,o o, natal forces o, 

onicer or on servant of Majesty s Indian Marine oenice), or is 
‘locat^authonTy^^^ of a lailuay company or heal 

authoniyy the Court may, if it appears to it 
that the summons may be most couvemently so ser\’ed, send 
'll fo) seivice on the defendant to the head of the office m 
\\hicli he is empIo 3 ed, togethei with a copy to he leiaincd hy the 
defendant. 


Service on public officers — The e:ngencjes of 2 >ubho service demand 
that both ci\ul and military officers should not be summoned without 
proper notice to their superiors This concession, ]iowe\er, coupled with 
the privileges given in connection with attachment, casts upon the Govern 
ment a corresponding dut} to provide commensurate facilities for service 
This section, which replaces sect 422, extends its provisions, which had 
hitherto applied to public officers onl>, to raihra> servants or servants of locvl 
authorities Alihtarj officers are de with m the next section If the sumruoiis 
13 not sent to the head of tlie office it must be served in the usuil way Tho 
Government pJeider is not the agent of every public officer as ho is of Govern 
ment, to accept service Aa to the dutv of the Dead of tlie ofiicc, service, 
ind return, sec r 29, po?/ 


28. Wheie the defendant is a soldier, the Couit shall send 
the summoiis for service to his conunanding 
irice or sold crs. officer together mth a copy to be retained hy the 


defendant. 


Soldiers — TJic words “on officer or'' formcrh occurring m •'cct 1C3 of 
the last Code before tho words “ a soldier " were repealed bv tJic Cantonments 
Act (XIII of 1SS9) "Mihiirv officers therefore smec tint \ct cevsed to he 
govcriiedbj sect 468, tho jirovisions of which are cniboditd in thin section so far 
as Ihev relate to soldiers Owing to the virud eonditnms of service of niila irv 


( 1 ) 1-al.hr uJ «Im 1 Cliatur ii I ilm, *3 V W, lu lUl (I lO). 
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officers, jt lixs bocH tbou^lifc OTi>cdient to follow tho tcTma of tlie Cintonmcnt 
Act in Ic'iMng the matter to be reguKted by llulca 


29 (1) Whoe a summons is dcliiercd or sent to any person [ 

Out of erson to ®cmcc Under ridcJ'f, rule 07 or rule OS, 
whom summons is such 'person shall be hound to sene it, if 
delivered or sent for possible, and to rctuni it under Ins signature, 
the written acknowledgment of the 
defendant, and such signature shall be deemed to be eudence of 
seiiice 

(2) Where from any cause service is impossible, the summons 
shall be rctuincd to the Court with a full statement of such cause 
and of the steps talcn to piociire service, and such statement shall 
he deemed to be evidence of non so i ice 


Service — With general appbcation so much of sect 4C8 of the last 
Code has been retained as compeb the officer addressed by tlie Court to execute 
the process {!) Special pro'ision has been made on the hues of sect 72 (2) of 
the Crinunal Procedure Code 1898 for treating a return m such a case as 
evidence though unsupported by affidavit (2) It has also been considered 
desirable to declare such a return to be evidence of non service also so as 
to ovoid the necessity for suniinomng public officers where as not mfre 
qucntly occurs, an ex parte decree has been passed bi inadvirtenoe and is 
assailed by an application under 0 1\ r 13 


30 (f) The Court ma} notwithstanding anything lierem 

( subsUtution of letter before contained, substitute for a summons a 
.for summons letter signed by the Judge or such officer as [s 

/he may appoint m this behalf, where the defendant is, in the 
j opinion of the Court, of a ranK entitling Jnm to sueh mark of 
I consideration 

( -■) A letter substituted under sub rule (i) shall contain all 
the particulars required to be stated in a summons, and, subject 
to the provisions of sub rule (J), shall be treated in all respects 
as a summons 

(5) A letter so substituted may bo sent to the defendant bj 
post or by a special messenger selected by the Court, or in any 
other manner which the Couit thinks fit , and, where the defendant 
has an agent empowered to accept service, the letter may be [s 
delivered or sent to such agent 


(I) Sco Mahomod Saib i Aggas, JO M 319 f2) Svo Jlarxison v Hope, 9 B. L. 11. App. 

(18S7) 43(187i) 
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ot dejendani, as the ease may he; and, subject thereto, an aicrmeiit 
of the performance or occm rente of all condtUons precedent necessary 
foi the case of the plaintiff or defendant shall be implied m hs 
fleadintj. 


7. No pleadiiuj shall, except by uay of amendment, latse 
Departure '>/ claim or contain any allega- 

tion of fact inconsistent with the piemous plead- 
lugs of the paity pleading the same. 


8. JVheie a contract is alleged m any pleading, a hare denial 

. , , ^ of the same by the opposite party shall be con- 

Denial of contract "i i 

sti ued only as a denial xn fact of the ex-press 

contiact alleged oi of the matteis of fact from winch the same may 
he xmphed, and not as a dental of the legaltiy oi sufficiency xn law 
of such contract 


9. Wheieier the contents of any document are maienal, d 
Bffect of document shall he sufficient %n any pleading to state the 

to be stated effect thereof as hriejly as possible, xvilhoid 

setting out the whole or any part thereof, unless the precise uords 
of the document oi any part thereof are material 

10. Wlierem xt is maienal to allege mahee, fraudxdent 

ixon, knowledge or other condition of the 
a ice, now e ge, e person, xt shall he sufficient to allege 

the same as a fact without setting out the circumstances from uinch 
the same xs to he xnfexred. 

11. Whereie) xt xs maienal to allege notice to any person of 

any fact, matter or thing, it shall he sufficient to 
^ allege such notice as a fact, unless the form or 

the piecise terms of such notice, or the circumstances from which 
such notice IS to he xnfeircd, are material 


12. IVlieneier anxj contract oi any relation hctiiecn any 

Implied contmet, or persons IS lo bc iiiipli^ from a set ICS of Iclltrii 

relation or coiiicrsiitioiis or othcrioisc from a miinocr^ oj 

circumstances, it shall be sujjicienl to allege such contract or relation 
as a fact, and to refer generally to such letters, conicrsahons or 
circuiiistanccs iiitliout setting them out in detail And if m 
case Ilia person so pleading desires to icly in the, alteriialns up"" 
more coiiliuels or relations than one ns la be impliid from such 
L ireiinislunees, he may state the same in the iiJlti niUtie. 
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13. .\ci(/uf }xirf>j uaxi })i ««'/ pUudniij alUtjt aiitf iiuitUr of 
fact u/iif/i the law pnswiics ui luf Jatour or as 
(a \chtch (he burJtn of proof lies upon the other 

- c has Jir^st been spcciJiiMuy denied, {c.y., considcra- 

turn for a biU tf cxchaiujc uhirc (he plainti_ff sues only on the bill, 
and not for the eontidcration as a substantnc yround of claim). 


Pn »wni/ f/on» fj lau 

•-idc unless the iiiiiic I 


Plcadinga.— Uvilci 1-13, lo-ld <>1 tliH Onlcr .kru iitw, uiid rules J 13 and 
!♦) .ire t-ilcn from Ibc Knglidi O 10, rr t 7, 11, 10, ilU -3, J7, rtsiwctutK 
lluU s 11 ind I'l Trjircscnt wets 51 and 52 ol the list Code Rule 17 h t ikcn 
fr«iia O J'<, r I of tliu I*ngliOi ruin, ind would .ipjicir to hold tin plate 
«d nvl 53 of the list Code aft<r cliusc (<j) of that bcction, which 13 now 
cmIxHiKd in U MI r 11 of this Code Hule 18 is tikcii from 0 28, r 7 
of the llnjidi rules md would a]>{Kir to nplitu beet 51 (d) of the last 
CVxle Other ruhs from the Kiighsli O I'J aie to bo found in 0 VIII, 
jnU As rcgirds this Ordir the fepceiil Coniiiuttoe stated, “ In our opimoii it 
IS most l 1 cc<'ssar^ thit litigants m this couiitrv sliould conic to trial witii all 
ibsut s clcarl) defined, and that eases should not bo expanded or grounds shifted 
without rcfacijco to the true f icts For this purpose wo think that the present 
K)Mcm ol plcadiiigi 111 the ^Iofu&sll which is notoriously h\ should bo improved, 
ind wo have incurporat<d ui the rules nn order on pleadings wbiih it is hoped 
wiU lead to boundir and finer imthotU of arriving .it tho real points in dispute 
Ihc forms h ivc b< cn revised, mid we hope that they will bo brought into more 
gcuvral use m tbe ^Iofussd Ihc Comimtteo havo added ,a few rules rtlatmg 
to plcidings based upon the system of pleading introduced by tho Judicaturo 
•Vets in r.ngland, which is generally adinitUd to bo tho best form of pleading 
ID civil suits In this country, outside tho Presidency towns, tho pleadings 
are seldom art^tically draw ii They arc neither conoso nor precise, but contain 
vague and general statements from which it is dilUcuIt to ascortam 
dcfimtcly the real question in controversy between tho parties The sole 
object of pleadings is thus frequently defeated , tho issue is enlarged , tbe 
trial 13 delayed aud much unnecessary cxpci^o incurred by tho patties, who 
are also Uable to be taken by surprise They havo further provided that 
the forms in tho Schedule shall, when applicable, bo used for ill pleadings, 
and when they arc not apphcabic, forms of the like character shall bo used 
Tho rules prescribed will not prevent the pleader from exercising his discretion , 
for the amount of detail must necessarily vary with the nature of each 
suit It 13, however, made clear that these must bo particularly suffi 
cient to apprise the Court and tho other patty of tho exact nature of tho 
questions to bo tried The Committee havo also given a party who considers 
that his opponent’s pleading does not give him tiio information to which he 
13 entitled the right to apply for further particulars so as to enable lam to know 
what case he has to meet at tho trial They havo, however, endeavoured 
to modify the rigour of the rules by providing in accordance with sect 55 of 
tho Indiau Evidence Act that the Court may, notwithstauding tho absence 
of any spcLifm denial, require any lact to be proved by tho party who rehes 
upon it ” 
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Tho subject of pleading will be found further discussed m the notes to 
0 VII rr 1-6, but some observations summarized from the English “Annual 
Practice ” may be here made 


Rules 2 and 3 — Tho point of rules 2 and 3 is that pleadings are now 
mere statements of facts not law, of material facts only, and of facta which are 
not evidence stated in a summary way after, as nearly as possible, the forms of 
pleading given in the Schedules The written statement must be as brief as 
possible, but should contain a full and tme narrative (1) framed with care, so as 
to dispense TOth undue statements at the settlement of issues, (2) and should 
be confined to relevant facts , (3) anything in the nature of argument (4) or 
evidence or conclusions of law to bo drawn from the facts pleaded bemg m 
admissible (5) The whole object of pleading is that the parties and the Court 
should know uhat is the real point to be discussed and decided, (6) and it should 
bo framed with reference to this object 


Rules 4 and 5 — Rules 4 and 5 deal with particularity In c\ cry pleading 
a certain amount of detail is necessary to ensure clearness aud to prevent the 
other patty from hemg taken by surprise Pleadings arc of no use unless they 
define clearly tho questions at issue between the parties , and for this purpeso 
each party must state his case with precision , otherwise the issue would bo 
“ enlarged,” as it is called, and neither party would know for certain what v'ls 
the real pomt to be discussed and assured at the trial, and therefore uould not 
be able to properly prepare his evidence for it No precise rule can, however, be 
laid down as to the decree of particularity which is required As rule 4 directs 
tho statement of particulars, so rule 5 provides a remedy m case tho imperative 
language of the former rule is overlooked or disobeyed If the allegations 
contained in any pleading are too vague, the proper course is to apply bv 
notice and ask for fuller particulais Each party is entitled to obtain a fair 
outline of his opponent’s case, but cannot compel him to disclose the cvidenco 
by which ho will attempt to establish that case Nor iviU the Court sanction 
any attempt to dehver interrogatories under the guise of seeking particiilirs 
The object of particulars is to enable the party asking for them to know wli it 
case be has to meet at the trial, and so to save unnecessary expense and avoid 
allowing parties bemg taken by surprise On such an apphcation the notice 
or summons should ask that if tho particulars ordered be not dehvered withm 
tho time prescribed, tho allegations complained of be struck out, or that the 
jiarty in fault bo precluded from giving any evidence in support of it at fbo 
trial Tho words “ upon such terms ” m the Enghsh rule corresponding to 
rule 5 ha^c been lield to autlioiizo au order that if proper particulars bo not 


(J) Sroenatlj MulLck t Jirojo Lall 
1 Hjdc, 33 (1S02-3), if Ibo statement J5 
knoMingly false, an ofTcnco under a 191 of 
tlio Penal Code is comrmtted Sto 11 t 
Jklirban &ingh, 0 C30 (18S4) 

{2) Anund Chundtr t ^\oonu8 Cbuudcr, 
1 lljdc, 117 (lbC2-3) 

{J) Ivasublal lAy i rriimarnc , J IJ I* It 
Vj IV 12 (IbbJ) to lartKuIars in iiaUnl 


cases, M.U Sheen i Johnson, 2 A 3C3(1S79)» 
Lcdgardt Pull, 0 A 191(1880) 

(I) bco Pishcn Saha^o « Bur ore, 
8 W K 2 )0 (1807) 

(1) Sto VV illiaiuson t Luii I n t N 
lt 3 Co , 12 Ch I> 787 (a case of rej b ) , 
as to t\jdcntc, &j>cd liHo « I 
cii. i> ilo 

(0) Ihorpi Hoir»«orlli 3l.h If <2-^ 
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«l(li\cro«l within 1 ffrtAin tiino the action shill film 1 tiuuu<.t«l or bo stayed (1) 
lycaic nn) he mien 1 or to add to jnrticulara giicn 

Rule 0 — Cisoi consUntly occur m which, although cxcrjthing haa 
Ini pcned which would at cuiumon lav j)ri>n<i Ji>cte cntitio a tnin to a ccitiin 
sum of tnotu}, or \c&t m him a certain right of action, there la }ct something 
in Tc which must bo done, or something mure which must haiipcii, m the par 
ticuKr ca'c, bcloro lie is entitled to sue, either b) reason of the proiisions of 
some btatute, or because the ^lattics haio expressly so agreed, this some 
thing m re ii rallctl a condition irccc<lcnt It is not of the essence of such a 
niifc of action, hut it has been made essential It is an additional forinaht) 
supcriiniHisctl on Common Iaw Hence m Lnglaitd tlic plamtid could draft a 
licrfrctly gooil statement of claim vilhout making an) reference to the con 
dition irrce<lcnt Hut this till 1875, ho was not allowed to do In former 
dais the lUintifl was required to set out in bis declaration cicry condition 
precedent and to aicr the duo jicrfurmanco of it with all particularit) Then 
came the Common Law l*rucc<luro \ct, 1852 sect 57 of which provided “ It 
shall In. lawful for the pUmtifl or defendant m an) action to aver pcrforuiaucc 
of comlitions preci.dcnt gcnvnllv, and the op|>o»ite part) shall not deny such 
iviriiunt ^(.ncrill), but shall sjiccifv in his pUadmg the condition or conditions 
ireccdcnt the iK.rforuunco of which he inlemls to contest ’ ikiid now (0 10, 
r II uf the I nghdi rules) the pluntifl need sa) nothing about any condition 
ireccdtnt whicli has been |>crformed This provision is reproduced in rulo 0 
• I this Ordu \ general averment o! tho duo performance of all conditions 
precedent is implied in ever) pleading, tc it need not be alleged It is for 
tho defendant if he coulends that there was a condition precedent and that it 
h IS not been dul) iK.rformcd to state fijn-cifually wliat that condition was, and 
to plead its non performance otherwise its duo performance will bo presumed 
Vnd It IS not bulTicicnt for him to allege generally tliat “ an impress condition ’ 
liad been agreed to he must slate its terms and betwem whom it was made, 
ind whether verbally or m wntmg Nevertheless when a condition precedent 
IS properly pleaded, the burden of proving its duo performauco or the waiver 
uf its due iKiformanee stiU rests ou the plamtiC 

But It IS to ho noted that an allcgatioa which is of the essence of the cause 
uf action 13 not a condition precedent witiun tho meaning of this rule and must 
still ho pleaded in the plaint Thus the Law Merchant requires that notice of 
dishonour be given to ev cry person who is sought to be made liable on a negotiable 
instrument except the acceptor Unless such notice was duly given or was 
waived or excused no action hea against tho drawer or any indorsee Hence 
the plaint must contain either an allegation that notice of dishonour was given 
to tho defendant or a statement of the facts relied on as excusing the giving 
of such notice 

Rule 7 — Ihe meamng of rule 7 is that a part) s second pleading must not 
contradict his first Thus to illustrate from English practice, if a plaintiff 
claims rent on his writ he cannot claim the same sum in his reply as damages 
for unlawfully “ holding over Or if tho statement of claims alleges merely 


(1) Bavey v Bcntmcli. (18J3) ] Q B 1S5 C. A. 
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I. negljgLut bicacli ot tiust, tlio icply must not abscrt that such breach of trust 
was fraudulent Such inconsiatcut claims should be pleaded if at all, alter 
uattvcly in the statement of claim 


Rule 8 — Rule 8 is leally a special application of the geneial principle 
Hid down m lulo 2 of 0 VIII , post If the defendant wishes to contend tli'it 
my contract on which the plaintiff rcUcs n> invalid he must do somethinj: more 
than merely deny the agreement , he must plead specially by way of 
confession and avoidance the matters of fact whicii rendered it invalid A 
ti averse merely denies that the contract was m fact made it leaves unquestioned 
its sufficiency in law 

Rule 9 — ^It may bo noted, mth reference to rule 9, that in an action of 
hbel tbe precise words of the document are material So in some cases the 
piccise words of a will may bo material 

Rules 10-12 — Rule 10 and the two following rules arc special apphea 
tions of the general principle laid down in rule 2 of this Order (which is 
indeed tho fundamental rule of the preaent English system of pleading), that 
every jileadiDg shall contain and contain only a statement of tho material 
facta on which the party pleading ichcs, but not the evidence by which they 
aie to be proved ” 


14. Eveyy fleading shall be signed by the •pmty and his 
. . V , j pleader (if any) Provided that o 

Pleading o o s gae pleading IS, by reason of absence or for othei 
good cause, unable to sign tho pleading, it inay he signed by any 
peison duly authorized by hint to sign the same or to sue or defend 
on Ins behalf 


52] 15. (1) Sale as otherwise provided hy any law for the time 

Vcriiicatlon ot plead being in force, ciery pleading shall bo vended 
tngs at the foot by the party or by one of the parties 

pleading oi by some other person proved to the batisfactioii of 
the Court to be aciquainted with the facts of the case 

(2) The person lenfying shall specify, hy refeicncc to the 
numbered paragiaphs of the pleading, uhat he lerijics of his oivn 
knoidedge and uhat he verifies ujjon information recciied and 
leheicd to he true 

(3) The aerification shall be signed by the person nnkiud 
It and shall slate the date on uhich and ihe place at ithxch d ua^ 
signed. 


2o{ 

JItO 


Subscription — llicso ruka deal uilli all pli.aain„< ScUs 51 aud 
tlio last Lode d. dt wuli plaints and aci-t 115 nitli ntitUn blaUincnIa 
„b)ul ol tin. w^ndure lo tin. pbiut is lu prosuit t,r as pass, bl. di'l ■ 
as lo nhollnr tbo suit n is inslituli-d nitb tin. plnnliffs knonkd„u 
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authority (1) Tho rulo rt'iuirts that the pUiut (as well la written statement) 
blioulil bo bubaenbed by lUo ^larty and Ins plcdiltr, if an} But tins require- 
ment as to subscription la {'overned by 0 in r 1. Iho act of aigiutiiro cannot 
bo done by Ibo pleader instead o£ the plaintiff, because tho Code requires both 
sign vturea , but it permits .icts to bo elouo by a recognized agent Reading, 
therefore, this section willi 0 HI r 1, a personal subscription is not imperative 
m all eases, and a plaint which may be presented by an authorized agent may 
m hko manner bo subscribed by him, and such a subscription is a compbance 
inth tho rule (J) Where the plaintiffs described tbernsclves as lately 
carr}mg on business under tho name of “C <fc Co,” it was held that 
there was no irregularity m its being signed “ C i- Co ” (3) It is not 
possible to set down categorically what is good cause (1) within tho 
meaning of tlio proviso A person holding a general power of attorney 
containing inter alia powers to sue and defend smts but not contaimng 
a special power to sign a plaint, was held to be a person duly authorized 
withm the meaning of tho proviso of tins section in tho last Code, m which the 
words were “duly authorized by him m this behalf, that is, to sign Now 
the signature may be that of any one authorized either to sign or to sue or 
defend (0) Tho signature of a plaint by an unauthorized agent, wlio subsequently 
becomes empowered to sign, is sufficient (0) Under the last Code if a plaint was 
not signed and verified as required, it might have been returned for amcndincnt (7) 
and rejected if not amended (8) Presumably tbero is nothing to prevent this 
being done now 

The mere fact that the plaint m a suit has not been signed by tho plaintiff 
named therein, or by any person duly autbonzed by him as required by this 
rule, will not necessarily make the plaint absolutely void A defect m the 
signature of the plaint, or the absence of signature where it ap^iears that the suit 
was in fact filed with the knowledge and by the authority of tho plaintiff named 
therein, may bo waived by the defendant, or, d ncccssai} , cured by amendment 
at any stage of tlio smt, and having regard to fleet 99, ante, is not a ground for 
interference in appeal (9) 

Verification. — The object of the verification of tho plaint is to fix upon 
the plaintiff the rcspoiisibiht} for tho btatcinenta which it contains, and to 
affirm a guarantee of his good faith (10) In other words, il be will not swear 
that ho believes his cause to bo just, the law docs not care to bother itself with 
It But when the adversary comes lu, such verification is of no moment 
It 18 not oven evideuco Iho justice of the cause must then be proved by 
competent evidence Like any other formal matter, its absence is waived b} 
a failure to object And if its entire absence docs not affect the jurisdiction, 


(1) Ila&dio I John Smidt, 22 \ at p. 51 

(2) Hoy Dhunput t JlioomuL, 3 C L. It 
G79(1S7J), Maliaranco Suriioinojo t Poolin 
Hcliarj. 3 C. L. H 15 (ISTS) 

(J) I.aclilan i Ibdulla, 5 H I*. H lip 
1>J(1870) 

(1) /a re lUjili Ix-cUiual, 7 V\ It IbS 
(1807) 


(5) Ka^tolino r Uu:stoniji, 4 B 4GS(18aU) 
(o) Maharajah uf Heuah ( bvami barao, 
25 t. C35 (J903) 

( 7 ) S. 53 (b) (i), let XI\ of lbs2 
(S) i> 51, lb , BaiMho r '•midt, 22 V. 55, 
IHXlSO!)} 

(5) Basdeu r Jolmbuult,22 \.55(l8/JJ 
(10) Ib., 22 A. 01 (ISJO) 
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of course mere defects m it cannot (1) It would be difficult to imagine any 
case m whicb a defective \eiification could affect the merits of the case or the 
jurisdiction of the Court (3) Under the last Code where a plaint was not verified 
or improperly verified, it was returned for amendment, and, if not amended, 
rejected The suit should not, it was held, be dismissed (3) (iide ante) 
riiore is no rule that a person named as a co plaintiff is not to be treated as a 
plaintiff Unless he signs and verifies the plaint (d) As the object of verification 
IS to secure good faith, and its effect to make the statements in the plaint 
the plaintiff s own, the Courts are bound to see that plaints arc properly 
verified (5) The verification may be by some other person if the latter is 
acquainted with the facts The permission to a person to verify on be 
half of the plaintiff should be given in each case individually, and not 
gcuerallj (6) Wheu icrification by an agent is once expressly allowed, the 
Court is not competent afterwards to raise an objection to it (7) But the 
plaintiff may himself be required to subscribe and ^erlfy,(8) as where ft 
plaintiff charges fraud on facts known to him (9) It was held that the vend 
cation should bo by all the plaintiffs, but that the Court nught allow 
one of them to verify , a co plaintiff coming within the meaning of the 
words “ some other person,” etc (10) The amended section now provides 
for verification by one of tho plaintiffs or defendants Tins rule does not 
apply to the case of corporations, which is provided for by 0 
r 1, fosi (11) As to the Admmistrator General, see below (13) In ca&e 
of a person holdmg a general power of attorney, or of any other locogui/cd 
agent, tho Court iviU probably not insist on any extreme stringency o* 
proof as to his acquaintanco with the facts of the case (13) forixon win 
this be so m the case of a co partner or other co plaintiff It has been said 
that notice of tho application for permission to verify should be given to the 


(ij Saiidco t John Smiih, 22 A 55(1899), 
citing Vanflect s “ Collateral Attack, etc 

(2) Ib , citing llajit Bam t Katisar I^atb, 
18 A 390(1896) The mere fact that » plaint 
contains a defect in the matter of signatiuo or 
\ enheaf lon docs not mako it a > oid and mad 
nussiblo plamt ^laharajah of Rewab t> 
Swann Saran, 25 k 635-037 (1903) 

( 3 ) Roy Mohun v Bishnu Chandra, 1 B 
U 100 (1808) [co plaintiff] , Rapt Ratal 

fvatesar A'ath, 18 \ 3JG (1890) In 
Overend i Steele, 1 Ind Jur N S 39, tlio 
Court removed the plaint from tho file 
(t) iloluni Mohun r Bungsi Buddan, 17 
(’ '■,S0(l8aJ), Cliaiidi Mai i Dewa Smji, 
laOO, R R ^o 18 

( ,} Vt Ivccno bmi,h t tdian Cliunler, ii 
\\ R J1 i (1800) 

(0) III TC Muhessur Buk*li, 5 U Mi>>c 
JO (IboO), Nursing J)tb t Rim ilohuii, 
Marsh, 170 (IbOl) , MivluwAl-ih M IwrfUC « 
sh inirun <J M U Mine ^((IbtO) 


(7) Rajah Sutto v Suroop Chumlcr, 1- 
B 405 (1869) 

(8) Raja of lomiiklu i Bnidnood, 9 ^ 
505 ( 188 /), Gokul Chundtr t Buircck 
Begum, Marsh 344 (1804) 

(9) Jardino Skinner v Maliaraneo Sunvo 
mo^ie, 24 IV R 215 (1875) and last note, 
Prolap Chun Icr % Knshto Ki'^hore, 8 C. S8j 
(*882) 

(10) ChandiJUU IXuaSmtb, 1836, 1 
No 18 fn Ram Chundir v Chooncolaf, - 
B L R 37 (1873), it was qmried wh Uuf 
the iroctico uaa corrett according to « iv * 
in a suit brought by a liriii, one lartncrto • 
without special leave vcrif> on hchall o 

cujarlncrs 

(11) Delhi and W1 n Bank i OUl a' 

21 C W>, a « ,-0I \ 

(12) In Ih <t Vvddl ^ 

(IJ) Kaatilinot Uii%l(jiiiji, 1 B 
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Milf* , but it M not ncc«&^r>(l) 'iml h nrliiul^ not required (J) 
llic eubstmtiil porliou o{ tho pUmt consisting uf tlio sUteinent of tlie 
cUiin of tho pUmtifTs and tho prijor, was written upon two sheets of plain 
paper and \cnfic<l liy thn phintills Subsequent!) to tlio alTmng of tho 
phintills’ signatures a front sheet, coiisisting of n pieco of stamped paper with 
the namo of the Court an 1 the names and addresses of the parties was added, 
and tho plaint thus connioscd fiUd m Court Held, that tho aerification was 
dcfectiao, hut that the suit ou^ht not to liaao been dismissed Tho plaintifis 
ouglit to have been allow* d an opportumt) of aincndmg tho plaint bj making 
a j nq* r aonficatioii (3) The rule docs not require tho aerification of a plaint 
to he niad< in thu presence of in oiliccr of the Court , hut haaing icgard to tho 
mccssit) of tvitisfjiiig tho Court that th** jicrson other than tho plaintiff who 
airifics tlio plaint is acquainted aaitli the facts of tho case, it has m one case 
been said to be iloMriblo that a aerification b) such a person slioidd bo nude in 
tin prcsinco of tin. Court iinliss the Court bo satisfied that tlicro is sufficient 
ground for disjK,nsmg anth Ins atteiuUncc (•!) Persons exempted from 
itl«ndanco an n tt ex lupted from signitun or aerification except the 
Court dlowfl It f*)r good cauv. ind then the pirty aenfjmg should bo 
< ne proaeil to the satisfictiou of tin Court to ic acquainted avitli tho facts of 
tho ease (5) Wlian an application is made for verification by an attornej it 
h IS bcf n said to bo desirable tliough not noc<.^>sary that notice should bo given 
to tho oth>r side (0) If a written statement is admitted on the lecord without 
aerification tho allegatinns contained m it should be noticed an 1 1 sues framed 
ac.cordingl} (7) 

Objections to verification — Objections to aerification should be 
t iken before the settlement uf issues after that tho case sliould be disposed 
of on the merits and not dismissed for msiifficient aerification (8) 

Mode of verification —It avas held under the last Lode that m all cases 
whether the plaint is verified by the plaintiff or b) some other person the person 
aerifying should stato shortly what paragraphs ho verifies of Ins own know 
ledge, and aalnt paragraphs ho believes to be true from tho information 
of others (9) In the first Allahabad ease cited a verification m the words 
“ to tho limit (or extent) uf my knowledge the purport of this is true 
was hold to be bad , and the Court obscra»,d tliat the verification must be 
if all tho facts are to tho knowledge of the deponent a distinct aerification that 
they aro to hia knowledge true and that if he lias knowledge as to some 
ml only information and belief as to others tho verification should show as 
to whicli he speaks from hii» knowledge and as to whicli he speaks from Ins 

(1) Finlay I Steele 1 Ind Jur N S 39 
(1802) 

(2) Fuddomonco Uasseo v Shams Chum 
1 Ind. Jur N S 220(1862) 

(3) iati.li than 1 1 ^lan^ab Rai "0 A 442 
(189-) 

(4) Kostolinov Rustomji, 4B 468(1880) 

(5) Ivmoo S ng V Eshan Chumlcr 2 
Wjia 2o3 cited m 0 Kincaly 

(0) iinlav Cainj hell i. Co i Stoclc 1 lal 


Jur N S 30 (ISCO) 

(7) (ladha Churn Roy v Moran 4, ( o Id 
W R 312 (18 0) 

(8) Shama Soondurec t Uohiraoo Idccn 24 
W R 71 (1875) 

(9) Upendro Lall Bose, G C. 675 (1&8I) 
Girdhari t Kanhaiya Lal 15 4. 59 (1892) 
RajtUamv Ivatesar Nath, 18 4 3JO{1SJO) 
Fide to same cficct Bibco Solo laa ■ Alxlool 
4ztt 4C r*R 366 (1879) 
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information and belief” In the last* Allahabad case cited, the veiificatioa 
was in the following form * “ The contents of the petition of plamt are true 
to the best of my Jmowledgo and behef,” and a Full Bench of the Court held 
that although tlio verification was not in strict compliance with the Code, it 
substantially complied with it A failure to distinguish in the pleading between 
the facts stated on personal latowledge and those stated on information and 
belief must of necessity defeat to a great extent the object to be attained by 
verification, unless tlie person verifying is held to have made every allegation 
upon personal knowledge The rule has now been amended in accordance 
with these rulings and governs all pleadings A verification to the effect that 
the contents of the plaint are substantially true is not sufficient (1) as it con 
tains a qualification wliicli is d material departure from the requirements of tho 
Code (2) If an attorney, liavmg obtained leave of the Court for that purpose, 
moans to verify the plaint himself, he should sign the verification on his own 
account, and not as the plaintiff s attorney, but if he means to sign the verification 
merely as tho plaintiffs attornej, the plaintiff himself ought to seo the plamt 
and verification and authonze tho attorney to sign the verification for him (3) 
The General Rules of tho North-Western Provinces (4) and Calcutta High 
Courts (5) provide that all verifications ” shall correctly specify the date and 
place at which they are signed ” This rule has now been embodied m 
the third clause 

Course to be taken when verification defective —If tho verification 
of a plaint is discovered to be defective at any time whilst tho suit is bofoio 
tho Court of first instance the plamt may be amended by the Court (6) If 
such defect be nob discovered until tho suit comes on appeal before an Appellate 
Court, such Court mav, if it thinks fit, return the plamt to tho Court of first 
instance to be amended by it But where tho defect is such that it is co^ercd 
by tho provisions of sect 99 ante, there is no necessity for the Appofi®f° 
Court to take any steps to procure the amendment of the plaint In any oiciit 
a defect in the ^ erification of a plaint wll not of necessity result in tho dismissal 
of the suit (7) or in its being decreed (8) 


16 The Cowt may at any stage of the 2>iocecdings ordir to 
stn/iing out plead ^0 slrxicK oiit or amended any matter m any 
i/igs pleadingwhicJt ttiatj he unnecessai y oi scandalon^ 

0) which may tend to 'prejudice, embauass oi delay the fair tnid 
of the suit 

Striking out pleadings —'lliw is a geneial proiision, tilau from 
0 XIX r 27 of tho English Rules, for enforcing t)io preceding rules R-** 


(J) Waggoner v Hronn, 8 Ifow IV 21J 
( \nicr ) 

(2) Ilukm Chand, C I* C 024 

(T) U[>tn(lro I-all IIorc 6C 0iu(1S8I) 

(4) Jlu)o II, cilcd m Hukiu Chand, C P 
i \ 25 

I’ulc 0 

(d) tnhr ihe f)rnur OhIo it »ia Ik-H, 
hawng ngard to the iroWMona of M*tf fSof 


that C/oUc that tho «rd(r for anirndnient 
toull not Ixj mado after tho uttlcnicnt of 
iisuc^ lJaro<Jft i*ro«ad Uosoo Cn>analhK > 
Cbov>dhury 2 C L. J lt(lOO>) 

(7) itijit llatn t ]\ »t< wir 'salh I*! ' 
(I»») 

(It) KnstimGflzii lanlr miiiu CJiO*' ' 

liuri n ( U N S71 (1 M7) 
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lauguage is wide, but its operation has in England been to some extent himted 
by the decisions given on it Although tho rule expressly states that the order 
may be made " at any stage of the proceedings,*' still the apphcation should alwa) s 
bo made promptly, and as a rule before tho closo of the pleadings , or the Court 
may, m its discretion, decline to exciciso its jurisdiction (!) “Tho rule 
that the Court is not to dictate to parties how they should frame their 
cases, IS one that ought always to bo preserved sacred But that rule 
13, of course, subject to this modification and liimtation, that the parties 
must not ofiend against the rules of pleading uhich have been laid doHo 
by tho law , and, if a party introduces a pleading which is unnecessarj , 
and it tends to prejudice, embarrass, and delay the trial of the action, it 
then becomes a pleading winch la beyond his right “ (2) A reasonable latitude 
must be given (3) Not caery pleading which oflends against the rules ^viU 
bo struck out The appheant must show that he is in some way prejudiced 
by the iircgularitj Still, “ the defendant may claim cx dehilo jusMus to have 
the plaintiff’s case presented m an mtclhgible form, so that he may not be 
embarrassed m meeting it (4) 

"Unnecessary.” — ^Thc word “unnecessary** was introduced into the 
Engbsh Rule in 1883 But the mere fact that an opponent’s pleading contains 
some unnecessary matter is not sufficient ground for an apphcation under this 
rule A statement will not bo struck out mercl) because it is unnecessary, so 
long as it 18 otherwise harmless (5) It is no part of the defendant’s duty to 
reform the plaintiff’s pleading or to dictate to him how ho shall plead, or iicc 
icrsu But if wholly immaterial matter be set out in such a way that tho appli 
cant must plead to it, and so raise irrcleaant issues which may imolvo etpcusc, 
trouble and delay, then the irrelevant matter will be struck out, as it will prejudice 
the fair trial of the action 

“ Scandalous ” — As regards “ scandalous matter, the Court has a general 
jurisdiction to expunge it in anj record or proceeding (G) and apparently, 
according to the Engliah proctm, any person may make the application (7) 
Allegations of dishonesty and outrageous conduct, etc, are not lione\(r, 
hcandalous if relevant to the issue (8) “Nothing ran be scandalous winch is 


(I) Cross V UoMC. G2 J CIl bts) 
Annual Practice, from winch following notes 
arc taken, anti sco tho J«cw nemmg etc, 
Co t Kcssowji Xaik, 0 1) 373, SSI (ISso) 

(i) PerBowen, I^T , mKnowlesi Itobcrts, 
38 a D 2-0 

(3) Tomkinson « ts H U> Co , 07 U, T 
353. 

(•1) Per Jaims. I*J , m llaxj i Gaircti, 7 
G 1) , p. tsO , an 1 Bee W atson t UodwiU 3 
G D 3s0 

(5) Pir Chut}. J , in Bock i PurtMlI, SI 
I.. r Ju. 45 . M-e the rrmatks of Ksr, J , m 
1 onikinson t s, E. B y Co., 57 L. T , jx oOO, 
and Hocking k C<v r Hockiiu. 3 B. P G 


2J1 , and Bcc as to 1 n lixity an 1 im h \ an y , 
KasabUl Day t Ircia arno, J B L. B. \] p 
12 (ISQJ), Kisbadjk Saik t NtBsorvan^,! 
\rdmr, lu B H t B 4. a (IbTd), 'unall 
wood !■ Parry, I Corjlon 3 ) (isel 5) , Ho 
New biinmng, rte Co r Ke» 

aowji Xuk, 0 B 3'3. at |x 39l (lbx5), 
Uoolco Siogh r Hurobuns Narain bu„h, 7 
W IkdldflbcT) 

(6) S.toD 31 Evto m bills of cost, rc 
Miller, 5* L. J Ch. 205. 

(7) CVackncU r JansoQ. II G D fx 13. 

(s) r Prythtrgeh, 12 Sua. 3o3 , 

RuLcry i Grant, L. P.. 13 Lj 413. 
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relevant ” (1) “ The mere fact that these jiaragraphs state a scandalous fact 
(loea not make them scandalous ” (2) But if degrading charges he made wLifli 
are irrelevant, or if, though the charge be relevant, unnecessarj- details are 
given, the pleading becomes scandalous (3) The sole question is whether the 
matter alleged to be scandalous would be admissible m evidence to show the 
truth of any allegation in the pleading winch is material with reference to the 
rehef prayed (4) 


“Tend to prejudice, etc." — ^The Court is “disposed to give a liheral 
interpretation "to the words “ Tend to prejudice, cmharrass or delay the fair trial 
of the suit ” (5) At the same time parties must not be too ready to find tliem- 
selves embarrassed If the defendant does not make it clear how much of tlic 
plaint he admits and how much he denies, his pleading is embarrassing (G) If 
lie does not make it clear whether lie is traversing the allegations contained in 
the plaint, or objecting to them on a point of lau? Ins defence ^vjll be struck out 
as embarrassing (7) In ncithei case could the plaintiff safely join issue So a 
plea of justification is embarrassing if it leaves the plaintiff m doubt wint the 
defendant has justified and what be has not (8) But mere prolixity is not 
embariassiug (9) Nor will a* statement be struck out as embarrassing meielj 
because the otliei patty decl ires that it is untrue (10) The mere fact that a 
Statement of CJaini embraces several causes of action is not, according to English 
practice, embarrassing, if they aic distiuctl) pleaded m tlic alternative A 
claim foi alternative relief is not embarrassing (IJ) So any mimbci of mcon 
sistont defences may now, in England, be pleaded to tlic same cause of action, 
and their inconsistency is not “ embarrassing to the pleader (12) 

But if a claim against executors personally in their private capacity bt 
impropcrly joined rvith a claim against the estate of their testator, it will be 
struck out (13) So whore several plaintiffs or several defendants are improperly 
joint’d in one action, though the causes of action bo separate the pleading mil 
be struck out (14) Where a pleading is defcctnc onij m the sense that it docs 


(1) Per Cotton, L J, la Pishor i Owen, 8 
C D p C53 

R€rBn.tt,LJ,inirilhngto«t T onng 
fi Q IJ D p JOfi 

(3) Duncan r Vcrcter (1870} It V 
lildl 0 v Albion .jVssiiranco Socittj 4'i L J 
V I* bCJ , I>;o t \shwm, I rinu^Rcp 2»1 , 
McGuckmt Ralli.Otl.. I' Jo 12,, Co\Ict 

( inning, 27 tV U (Png) 520 

(4) Sclboume, EC, in riinatio * Clin«tie 
I,. U sell. i'J‘1. Ciishm f CraiIock,3CX D 


J7»J , Whitney I ifuifenanl, 21 Q » 

(5) Iknlan i fir«nwoo<I. 3 Lx. iK p 250 
(t>) British I-inJ \Rs<>ciati<in t PosUr, 4 
limes Rep 571 

(T) Stokes c Grant, I C P 1> 2,f 
(^) Htmiiig r Dollaii -’3 Q B- D Jv.. 
aii<i N-e Bails « Billing. « rinua il‘ P- 5**. 

p) \\,jm ulh . Birh 

ifripr Mains 2 t; B I> 


(10) Per BraiuwelJ LJ, m luri|iiaiii < 
Ft-aron 40 L 3 ji 544 

(11) Bagot t Liston 7 C D }> 8 

(12) Morgan J5 C D 492 , Uerdflii » 
Grecnwool Ijx D 2>I,J05 

(13) IVliitworth V Darbislun, (1 R 
(Liig)J17 fSj 1 2 U» forthatlsionlrary 
to O 18 r '»J<(tUi I iiglisli nilen 

(14) Soiith t Bi hirJsni I C P D 112, 
Satiiks 1 Uilil'<>uith (16 )J) 1 B it 7*1, 
Smurthuaiti r Uannii (ISOI), V (X 4‘'t, 
Sadler ( (. IV Co C Mulhnd Hy 

(16 Nl) \ { {.xi.OuHtri CoiiJdridi,o (I6J8), 
I 1} M US, btroud I I.aw8on 2 

Q n 41 Walters i Gretn, 2 Ch CJO 
(ism), hrankeiibur^, 1 (,t Ilorfceh %a Car. 
nagoCo (1900) J g B ,01, Kent C al Co 
I Martin, JO liim 1 B< ]>. I“'<i aiili-un l<i 
to \imu»l I*rMlie« if ll» ir ), l.wl'ieaU 

tlin iaJM?« arp i itn) 
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not coni un lurlicnlara which it oii{,ht(o contain, anil thus ileprivcs tho opponent 
ol information to winch ho is entitled, jt la not “embarrassing ’ in the strict 
senso of tho word (tliough that epithet is often apphed to such a plcading),(l) 
and application should uo\r l>c made for “ i further and better statement of the 
nature of tho claim or defence “ under r "j and not for an order to strike out the 
pleading under this rule 

17. The Court may at any stage of the 
Amendment of plead Cither 'party to alter OT omcm 

such manner and on such terms as may be just, 
and all such amendments shall he made as may he necessary for the 
purpose of (Ictenmiung the teal gueslwns in controiersy helucLii the 
ixnties 

18 If a paity uho has obtained an ordir for Icaie to amendifi 
Fatiuic to amend after docs Hol (imoul accoxlinghj witJiui the time 
limited for that purpose by the older, or if no 
time IS thereby limited then icitinn fourteen days fioni the date of 
the Older, he shall not be jieiimtted to amend aftei the expnation 
of such limited time as afoicsaid oi of such fotii teen days os the 
ease may he, unless the time is extended by the Court 

Former and present provisions — The present rules ore m aery much 
more general terms than sect S3 of the last Code which they replace Clause (o) 
of that stction dealt with rejection of the plaint for want of cause of action 
lias proaifiion has now been referred to 0 VII r 11 Clause {h) dealt inth 
return for amendment under certain circumstances which are expressly stated 
(i) (u) (ill) and (iv) as to which scejost This return was before the settle 
mtnt of issues Clause (c) dealt avitli amendmout by the Court at any time 
before judgment Ihe wction also contained the important qualification that 
no plaint sliould bo amended cither by the Court or by the party so as to coiuoit 
■t sure a/onx mt<r -s smioisnottKCsad taosasKtent ctosrisctcr UcAj/t 

pointing out the extended scope of the present Code and tor the bettir undir 
st Hiding of it a detailed examination of the former proaisions is gi\en 

Return for amendment by Court of First Instance under former 
Code — V pluntiff(2) might himself apjily at oi lieforc sittlemint of issues 
that tlio plaint which he had filed be returned to him for umendinent if in pel 
cei\cd that it was defective formally or required amendment as regards 
substance or relief An appbcation was generallj though not of necessity 
made on petition (3) supported b} an affidavit (4) shownng the grounds on which 


(1) boo Philips y P 4 Q B 1) p 139 Dongre 5B U19(lbSl) 

Hams t Jenkins 22 C D 4SI Dans t (3) bee Gobind Chandra t Gaoga Dje 7 
James 2GC D 778 BUR 333(1871) 

(2) bee Delhi and Ixmdon Bank t MUkr 7 (4) Delhi an I London Bank r MdUr, 

BLR ^IP •'’> (1871) bhib Knsto i supra 

tbdool 5 C at p 004 (187J). Modhe i 
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it was made It is submitted also that notice should ]iave been gi\en, tliougli 
lb lias been lield that if a party has notice of the suit but does not appear, tlie 
fact that the plaint uas under such circumstances amended wthout notice to 
him did not nullify the decree thereafter made (1) A defendant (2) might 
similarly apply If neither party apphed, the Court might, under clause (&), 
of its own motion in the specific cases therein mentioned, return the plamt to 
the party to be amended by him so as to remove the particular objections 
which might exist to it The party himself then amended his jilaint But 
under clause (b) the plaintiff need not have amended at all after the jilaint 
was returned to him, but if ho did not lie incurred the jienalty of sect 54 (3) 
'* Tlio Original Court could not, unless acting under the orders of an Appellate 
I Court, return a plaint after settlement of issues, for after that period the 
I power to amend was with the Court aloiio , (4) but if the plamt required 
I amendment and the fact was only ihscovered after issues had been settled, 

I the Court could amend the plamt at an) time before judgment (5) It was 
apparently not intended by the Legislature that any necessary amendment 
should take an} form other than that of an amendment in writing on the face 
of the plaint , and the Court was not competent to order an aracndmeiit 
so is to loquue that a plan should be appended to the plaint (6) Straight, J, 
incidentall} expicssed an opinion that a plaint after being once returned 
lor amoiidiuenb and amended accordingly, could not be returned again fw 
amendment (7) In cases iii winch leave under the Charter had to be obtained 
piior to the institution of the suit no such amendment could bo allowed as 
would introduce a new cause of action, for the grant of leave must be taUn to 
1 elate to the suit as put forward in the plaint on which Icaao is endorsed by 
tlio Judge accepting it (8) \Vlien a plaint was leturned a time had to bo 
fixed wnthiii which the amcndnient must be made (D) 2 lie Court, howoier, 
Ind a discretion to extend even after the time originall} fixed for amcndnient 
had oxpued (10) If the plaint was not amended within the tune fixed it 
li jt rted under sect 54 (J) 

Clause (i) of sect 53 of former Code —A defect in the \ciifiratiou 
a plaint dul not of necessifc) icsiilt in flio dismissal of the suit (II) Before ll'O 


(1) badho t Golab, 3 r U \ STIflSlT) 

(2) bto Haniuil ir Has 1 GojiaKli'iml 7 I 
■'», fttp s2(18St) InMutUaiipv* Mutim 
_>7 V SO, S4 (lOOJ) Sir \ UbiU L J 

Mul Till (idi auianiitJj ilois 
III t contoinjlalo an opiilication a jiarly 
tliat a plaint Ik. ainciiili‘1 and j>r«K ceilings 
Hta)i<I till till uiiicnilniint m iiiadr 

(1) Uijit Uaui t Kati-ar \aIIi IS A 3011 
(Ih'D) 

(4) JUij *Nalli « tho«aro, 2(> A 
(] JUJ) (nuAjoindi r of tauii i of aition) > ami 
hiviiofii ;««/, O \ If r 11. Ilijuti'l 
(i) Itftjit Itaiii « Jinli'iar .Nath, 

‘-aM UUvi viv . lUMk. 17 C W ^ 'JM 
(1 '12} 


(G) CJn*nbi'-a\a i Kudnjia 14 U 
(ISS'IJ 

(7) liadr un uiha i Muhinuuil J t '* 
{18S0J 

(S) ItaiJiinirlil) i 1 'rcini.ukli, IV I' ' 
(IS90) 

(0) tK< ihinail I Arimiu>,a I M H f 
JJ7(l8f>3), and tlio ruli ajjli*^'*^'* 
inomorauilumofftpiX-rtl ‘iliio Partab t 
Ohdini J \ ai'idhso) 

(10) ltli»f.nandks lla^sla c Ifaji Ibu, Id U 
Jbi(ls>l) 

(11) HojUlUmi Ivati'ir Xntli J** ' ^ 

(JbMi) In SJiftiiia SiM,i)dijn< i 11 diiin 
•li<it..’lU It 71 (Is;',). «I«M a wMfiJt' « 
»1» (sIm , till HlJlt HiW lull t * I l^<n 



I’f.r (.1 M IMU.V. 


} If T riT\ 
«• 0. It 17, 


IS 


Mn’iiiuJii 4tJ isMu s tl.(' j Kuil liocn irtiitnr.l f..r \tuoniljiiriii, .iiul if 

l) f* \«nri(ilion MAS «li«fii\ric*l t<> l>o ilcfrrtUo ftt any tiiijo stIjiIsI tlio suit was 
Ik fi tc ll.f ('ouit of ^lt^t mstsnfc. tho |iUint jmglil ho imcrulfnl by the Court 
If Midi ih hs I Mam jtilurosf rfil until tho ouitcsiuo in ajijk-iI before ati Aj»j>€llste 
Coin, null Court luvbt. if it thoujjht, fit rotutii the iiNmt to tlio Court 
‘f filit m‘t\nfo to bo aiifiulotl li\ it itut uhrro the ilcfrct 'vas fiiich 
thsl It MAS c<)\frc»I bj the ]iro\isions of >ort .'jTd of tbit Cotie, there was 
no iKrtsnty to taVn aiu ►tops to proruic tho amomlinent of the plaint (1) Tho 
\Uabal 1 1 lii^b Court b^s in f>omo t ws Triiiintfetl the rase iintier MCt ')02 of 
the fitiiur (V«Ie Mith an ortltr for tho irturn of the phiiit to tho phintiff for 
ilul} npiin^ and \erifMti,: tho Mine (2) 

Clauao (li) of eccU 53 of former Code— ^ec ns rc^irds clause fn), 
O MI. rr 1 < 1 . CM to The ^enrral inteiititm intl mrnmiK of a plaint should 
be ic^aitle<b and il ^houhl not l»e returned for want of correctness ujKin 
^oiiji'ls of ‘bjit and iinmat«ml imstahe(j) If i phmt was defectuo in 
form or wanting; in irrCMum it ^h»uld be rtiurmd for .unendment and not 
»ij*rt<d(0 l^'u'bf tlie rules of the Pinjib (’hiif Court an ittmipt should 
lie nndc to leiuoae .aiiil i,:uil\ in the st iteiiient of all) of the parliculirs 
before rfsfiriin,: to the return of the plaint for unendment ('>) For an 
iiustancy' of a plaint eontammrf partieulars other than tlioso required mu tho 
raM* cited bilow ((i) in which the pi iint win arguiiuntafiao md referred to 
taidince, and runt wind a ptu'er lor the rimninl pri>»ctvUiDn ol tlio defendant 
\\ litre the pUmi di'clo'od i <.iu>e of action, but not with suiricicnt fulncis, 
It tuifilil ho returned for amendment or aniemlid , but if this Was nut done 
tho plainiiH wai at hhert) to pro\c aii) eiuse of aetion not inconsistent with 
the plaint (7) 

Clouio (III) of Bcct 53 of former Code.— St e as to nonjoinder and 
jmi'jomdcf, () II rr 1-7 Tho Court mi^ht relurn for amendment, but 
u put) w.a8 not tt> bi jinjudiced because the Court had in its absence 
nudstrtcntlv admitttd ii idimt whidi wa« multifarious 'Jhc dtfiudaut liid 
u ii,;ht tin I luofioii to take the plaint of! the fde to raise tho question of 
inisjoiiuUr of causes of action before or at the settlement of issues (8) If 
the cause for suing one defendant was different from that for suing another, the 
plaint hliould haae heen returned for amendment In the i\«iit of serious 


wrongly dui]UKM?<l tlio tUfindaiit haamg 
admitted a considirablo jiurtion of tbo 
llaiiitilfH claim and taken no objctlion to 
tbo aerification, Si-o aUo Uoj Mohun t 
Buhoo boondurcc, 10 W 11 145(1^^) 

(1) Itajit Barn t Katiaar Xatli, 18 i\ 390 
(1890), foil, Cbandi ^Ial i Dc«ft SngJi 
18J0 P I’ No 48 

(d) Fateh Cbandv Slansab Uai, 20 A 442 
(lhJ7), and caacs therein cited 

(3) boo ilussoorm Bank t Barlow, ff A 
188 (18bG) . and in cvammuig the correctness 
ol A plaint tho allegations, if m the preiient 
tense, must be deemed to relate to tho date uf 


acrihealioii 1‘rindle t Larutliers li \ \ 
425(\iner}, cited in Hukin C hand ( P ( 

U1 

(4) IHtanibur Mookirjcc i Hurce Naroin, 
lbb4. W n 50 

(5) b 2, r 1 (1), cited in Hukiu lhand, 
C P r 031 

(b) Bishen Sahaje i Beer Kishore, 8 W B 
290 (1867) , and as to prolixity, ib , and 
notes loO VU rr 1-6 

(7) Luekhio Proa i Brmdabun Hey, 12 
\\ R 313(1869) 

(8) Ram Djal i Bam DooUl, 11 W B 
274, 275 (ISb'J) 



670 THE CODE or civil PEOC'EEURJ:. rJESTScjan 

0 6, IT 17, 1'? 

inultifaiiousueija being discovered at tlio first Lcaiing, tJie Court iiuglit, ou llic 
defendant’s appbcatiou before an> endence ^as recorded, require tlie plaintiff 
to elect which cause of action lie would proceed to trial upon, and should direct 
the remamder of tlie claim to be withdrawn and the plaint ameiideti 
accordingly (1) Wlnlst the Court could not letiun the plaint after settle 
ment of issues it might amend it at any time If there were misjoinder of 
causes of action the plaint might ho amended by striknig out the part which 
was not properly joined (2) '\A']iere there was misjoinder but the first Court 
proceeded to trial, not haMng returned the plaint for amendment or amended 
it, it should dispose of the c.isc on the merits (3) There was nothing in the 
Code to warrant the proposition that when a Court of first instance decided a 
question of misjoinder in favour of the plaintiff there was an end of the matter, 
and the defendant was prechided from laisuig the question in appeal (IJ 
Where, hoaaever, a suit was not objected to on tlie score of misjomdcr of 
causes of action at or before the settlement of issues in the Court of fijs>t 
instance the Court seeing, lu second appeal, that the suit had proceccletl 
through tlireo Coiuts, did not feel justified in dismissing the suitfD) Ihc 
Appeal Court might dispose of the suit m the mode in wliicli tlie lower Court 
ouglit to lla^e disposed of it if it had held as it ouglit to ha^c done, that there 
was a misjoiuder and iniglit direct that the phmt be retm-ned for ameiitl* 
oient (0) 

Clause (iv) of sect. 53 of former Code.— See notes to 0 11 r 1, anle 
Amendment by Court under clause (o) of former Code— Tins 
clause did not form part of the Code as enacted in 1887, and together with tlw 
words “ ai or ’ in clause (b), was introduced by sect 9 of Act VII of J8SS (7) 
The wolds “ nt any time before judgment meant substantially the same as tlic 
words “ot any stage of the proceedings" m the corrospondmg English rule, 
0 28, r 1 under which leave to amend was refused after judgment, but 
an amendment might be made at anj time i>o long as anything remained 
to be done in an action, though it be only the assessment of damagea, ami 
Lsen on .ui application for a new trial (8) Under clause (t) the Court itscli 
might amend at any time before judgment but not after (9) The plaint sMll 
itmamed on, and was part of the file, although tlie Court might dcjiufo aiij 
pirsoii selected by it to take the plaint for example, to a pardanashiu wom'*” 
who wasjdaiiitiff, or to a person who through illness was un.»ble tu 
Court for the purpose of its order hciijg complied witli Any .aiiicndim^>t 
under such circumstances would be an amendment by the Comt if,-.<.If Uiuhr 


(I) Jrwtructions to Juilioal OHicers (I'anjab 
Chict Court), s r J (uj), s 2, r 31, 
Kukin Chami, C P t <p3J 

(J) Cults I Proun, l) C 3JS, at j» 3J2 
(IsSO) 

(3) Kishna Kam t Pakniini Scuak, 9 .V. 
”1 (ISS?) 

(J) Mulliaii}>a » Mutliu, 27 iL bO, h5 
(1WJ3) Vo now, ;<«/ 

(3) .Viioa I Cianu|>a, 'i Pom. Jj. Jt lb., 
(I ‘*03) 


(0) Lui^Jiinual t VcnkataiiimaJ, ^ 
tl8S2) . lUmanuja i l)otana>U, S at 301 
(IS85). Salima PiUci Sheikh Vulianimad. 
IS V ]31(1S95), PajjoKuari I)pW !>»>• 
18 ,\. 43J (ISt»0) 

(7) Sco tor the . arhir law, Diunoiiaf f 
Cyiiol Chantl, 7 A. 73 ‘ 

Dongre, 5 IJ 003 (isSl) 

(S) AluiUttl iVacticr, JW', !>• 

(9) I’lmvalt (AjUe<ti>r of 

a am (1300) 
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lliis chuiO tilt .uiKndtntiit \saa iiiulc by oiilcr of llio Court, uid tiie p,irty 
Inil to coiniily It Fiirtlur, if tlio amtndnitnt «.i3 out going lr> the 
inaintcnanco of tho suit aud the defect m the pluiit m.is not discovered until 
tho bint got into a superior Court on ap^ieal, the Appellate Court tould either 
order tho anicndineut to bo made in that Court, or, for example, ni a ciso in 
wliitli there had been not only misjoinder of parties but misjoinder of causes 
of action, tho Appdiato Court might order the Court of first instance to do 
i\h it It ought to haNC done at the proper stage of tho suit when tho suit was 
before it, and return the plaint to the parties so that they might make tlicir 
election .is to which of them was to coiitmuo the suit, and miglit make tlie 
iieccs'arj amendments (1) 

Amendment by Appeal Court under former Code.— It was held 
luukr tliQ Code of 18811 that an Appellate Court liad power under sect 58J of 
that Code, read with sect o3, to allow an amendment of the plaint (J) Tho 
appellate Court might itself have made the amendment or directed the lower 
Court to do so There are many cases iii which amtiulmcnts h ivo been allowed 
on ippeal, aud siuts have been remanded (3) for re trial on amended plaints (4) 
Tlic High Court, m special appeal, lias also directed tUo lower Appellate 
Court to amend tho plaint by the insertion of a prayer for declaration 


(1) Uajit Ram i Katesar Xatb, IS \ 30l> 
(ISUC), m which an amendmeat under 
clauso (r) ui distinguished from that under 
clause (t) 

(2) Rajah I’cary Mohan t Isarcudro 
Krishna, 5 C W N 273 (1900) [on apiwal 
to Privy Council, 37 I A 27 (1909), 37 C 
329] , whether lca\o to amend was asLcd (or 
in tho Court below or not , though according 
to Rnghsh prectite leave is not readily 
granted lu appeal li not asked (or in Court 
of first instance Annual Practice, 1905, 
]i 356 , though this is a matter which id each 
case must bo dctorminod on its own cucum 
stances sco Ecklm t Littlo, 0 Times R 366, 
2 >oil Tho Appellate Court may simdarly 
ftincud tho memorandum of appeal Percival 
t Collector of Chittagong, 30 C 5(6(1900) 

(3) 1 ho view expressed by Rampiiu, J , in 
Dliani Ram v Dhagiratb, 23 C at p 714 
(1895), that an amendment cannot be made 
which uuohcs a remand, and that a teiDand 
IS not justified except in the circumstances 
mentioned m ss 502 or 560 of tho former 
Code has not been accepted. There are 
some obscr%ations, howeter, in Bai Shn 
Msjirabat Maganlal, 19 B 303(1894), but 
these aud some others as to the powers of an 
Apjx-llato Court were not uecCRsarj for the 
decision, tho basis o( which vas that tho 
character oi the suit had been chaug(.-d And 


SCO Inngammal t Venkatammal, 0 M. 239, 
244 (1882), in which it was said that the 
Appellate Couit should dispose of tho suit 
in tho mode m which the lower Court ought 
to haio disposed of it 

(4) Rajab Peary Mehun t Xarendro 
Krishna, 5 C W K , at p 279, and coses 
Ihcro cited , and Ram Doyal i Rajah 
Ojoodhis, 25 \\ R 425 (1870), Sardarsingji 

V Ganpatsmgji, 14 U 305(1885), Kanmbbai 

V Conservator of Forests, 4 B 222 (1879) , 
Rilkantbappa v Magistrate, etc , 6 B 7C0 
(1880) , Balaram * Magistrate, etc , 0 B 
672(1882}, Joseph i Solano, 18 W R 424 
(1872), 3.0,9 B L a 441, Lmgammal t. 
Venkatammal, 6 M 239 (ISSJ) This has 
been done in special ajijical Daboo v 
Luwa, 11 W R 223 (18UJ) , Bliam Ram v 
Bhagirath 22 C 692 (1895) Vnnapa t 
Ganpati, 5 B 181 (18b0), Bacihalai t 
Sbamrav 8 B 163 (1881) , Thakur Raghu 
oathji t Shah Lai, 10 A 330 (1697) , Han 
Gopalt Gokaldos, 12 B 158 (1687), Kara- 
simha t Surjanarajana, 12 5L 481 (1689) , 
Shjam Cband t Laud Mortgage Bank, 9 C 
69a (1863) , Seshamma r Cbennappa, 20 3L 
467 (1897) , Knshnajt t Sitaram, 5 B 496 
(I860) , and oven in the most adiauced stage 
of thcsuit Uiure the lVtv> Council Mohum* 
medZahoorr Rutta Kocr, 11 I L 466, 
467 (1667) 
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of tlie plaintifis’ right and to iclicar th« appeal (I) It lias, howe\er, beea 
said to bo undesirable to allow amendment in second appeal when the plaintiff 
has in two Courts never contemplated it, and has even gone so far as to persist 
ently maintain his case as originally brought (2) Amendment has been refused 
with reference to a state of facts occurring since the decision b} the original 
Court (3) Amendment has also generally been refused where the plaintiff 
persisted throughout that the suit as framed was maintainable, and permission 
to amend was not asked for in the lower Court 14) In a case where no amendment 
was asked for and refused in the Court of first instance, but, on the other hand 
objection was taken in the lower Court, and the plaintiffs elected to take an 
issue and to allow the siut to proceed subject to the risk of an adverse decision 
the Court said “ It xa true that, as a general rule, the plaintiff may be per 
mitted even, on appeal, to amend the plaint when he had framed it bona fide 
under a mistake or erroneous adMce and the other party could be adequately 
compensated by an award of costs, but it must be observed that when such 
amendment might possibly create a necessity for fresh written statements and 
foi fresh issues, and practically amount to a trial de novo from the commencement, 
It IS much more couvement to leave the plaintiffs to the liberty of maintaining 
a suit for ejectment, so that the opposite party might in no way be prejudiced 
in his defence or harassed with a second trial of the same smt ” (5) The st^ge 
of the proceedings, whether m the original Court or Court of Appeal, at winch 
an application for amendment is made might effect the question whether i 
should be granted as to which, see post 

Proviso to sect 53 of last Code — The object of this pro%uso was only 
to prohibit amendments which involved the trial of issues substantially differed 
from those raised by the original pleadings (6) See notes on “ Change of character 
of suit ” post 

Present provisions as to amendment —B 16 is taken from rnghsh 
0 18, r 27, and rr 17 and 18 from 0 28, rr 1 and 7 The latter 
rule provides that on failure to amend the order for amendment become^ 
void B 18 more specifically states what the effect of a failure to amend is 
From a review of the preceding case law and the provisions of sect 63 o 
last Code, it will be seen that the present powers of amendment are given m 
much wider terms Amendment may bo either by the party or by t o 
Court No mention is made of return for amendment, but this niiy “ 
place where the party applies or is directed to mako an amendment 


(1) Narasimliat Sur^aiiarayana, Uil 481 
{1889), Stsliamma i Cbciuiaiipa, 20 M 407 
{1807) 

(2) bunndra Naraiii I Bhai Lai 22 L 7C2, 
7 0 (1804) , llO\\e^c^, m I cUui t LUtlc, 0 
runes It 3C0, It was htbl that tlio C \ liwi 
jKJWcr to amcrnl cmji wliiro tin. t rt I 
olTtrcil l(.n>o and tin. ofitr % 

( 1) ( oMU la t 

(188A - 
{J‘03) 


088(1897), ObUoyGobiiidi> Huryeburn 8b 
277,278(1882) In Durga Prosad i 
wsh, 1 A 691 (1878), tho Court rtfuntl 
allow an amcndiutut as tho j laiidiU » “.“Vi 
ha\o olltrcl, but dni not, to jay tl*'’ 
«liKh lie aub!>e(xuLntly ofTittd to *Io win*' 
^JC^ght ItiK suit 

A mo mat ‘'hankuniii, JO 'I — 

I Jltdii, -8 '1 
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time 13 fiKcil 13 to tlio amuidiuuit maj be made It niiy bo “at any 
stago o£ tho ^irocctdiiiga ’ x\.a to the meaning of tins term, udo ajit?, ‘Amend- 
mtnt bv Court ’ Amendment may bo by the Court of firat instance or 
appeal, tliougli the principles ui>on wbteh the Appellate Court will proceed 
lu such eases are lu general those stated As regards misjoinder, set 
now 0 I r 13, 0 H i 7, and sect DO Aa to amendment of applications for 
execution, see 0 A.XI r 17 An extremely important amendment is the 
onussion of the proviso m sect D3, a matter which la dealt \^■lth post as are also 
the general principles, on which amendment will bo allowed It may be broadly 
stated that m all eases where amendment has hitherto been allowed it will be 
permitted now, and that lu many instances in which it has been refused it 
would bo allowed under the present provisions the object of which is 
to extend to India the liberal principles which govern English Courts 
under which all such amendments are made as arc necessary for detemumug 
the real questions in controveruy between the parties subject to certain quahfica 
tious which are hereinafter stated 

Case desired to be made must be raised — In the first 
question not raised by the phmt ought not to be decided by the Court (1) 
iho Judicial ComiUiUcc has held (2) that though it is disposed to give u 
liberal construction to pleadings m Indian Courts so as to allow c\cry 
question to bo raised and discussed in the suit yet a plaintiS cannot be 
entitled to relief upon facts and documents neither stated nor referred to in 
the pleadings The dctetminatiOD m a cause must be founded upon a ease 
either to be found m the pleadings or involved in or consistent with the 
case thereby made (3) Even where it was argued that the plaintiff had been 
imslcd by various representations made by the defendant into framing his 
suit as It was then framed the Privy Council said that even if that were so 
It would not empower them to depart from the rule which has always 
prevailed that a man must recover according to his allegations and his 
proofs and that it would not enable them to allow an entirely new case to bo 
brought forward which was not set up or hinted at in tlic plaint (1) 1 urthcr 
it IS to be noted that stricter rules as regards pleading are enacted by the present 
Code 

Matters m dispute should be ascertained not only from tla jlamt and 
luswcr, but also at the dtst hearing of the suit when i&aucs arc settled and 
any indistinctness in the form of the plaint docs not require that a decision 
come to upon issues fixed m the lower Court between the parties sbould be 


{\) IaIji V 2 U Ih C It. \.C 

J 170(1SG1) 

(2) MoUutiimud Zaboor t Vlusat lIutLoor 
ranee, 11 2L I \ -IGStl&O") 

(3) M}lsjK)ro I}asa\rm> t ItC. 

1)01 (I88<}, B e , 14 I \ li,3, l^cn 
tliuiilcr I bhaiu Cliurii, 11 it L V 7 
(l3(j~) , tlucc^o^al^^a r tlicUoom&na, .1 


"L too at j 10 {Is a) t lUintif! u 
onl> nil tl ■<! t > bu ee«.il u]h n tl e cause uf 
action alligcd bv 1 im lu > li ]Iajit '^beu 
l*rasaj I Labt Kuar 18 t 403 (l8jo) <Ii«4 
{romCbimoaji c baUiaram 1~ U 3>a(IS*2) 

(4) Oo{>ec Lall r Mus^l brvt. tbuiiilraolei , 
19 VV It 12 (13 
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cases tlie Judge will lequue evidence that the party applying to amend 
could not \ntli reasonable diligence have discovered the new facts sooner (1) 
Where the amendment has become necessary by reason of a variance between 
the statement of claim and the evidence given at the trial, it should be ashed 
for at the conclusion of the plaintiffs case (2) After all the ev idence on both sides 
has been taken, leave to amend will, as a rule, be refused (3) If the defendant 
18 not present at the hearing, it has been held in England that notice must be 
given him of the apphcation to amend (4) Unless the pleading is amended, the 
plaintiff cannot have judgment for more than the amount named in it (5) 

After the hearing, and after judgment, the Court has no power to amend 
After an interlocutory judgment, or a decree m an Admiralty action which 
determines liabihty but leaves the damages to be assessed, the Court still has 
power to amend the pleadings,(6) and even to add or substitute parties (7) As 
to amendment in appeal, ude ante 

General principles on which leave to amend is refused —The 
followin" are some of the principal grounds on which the Courts in their 
discretion may refuse leave to amend* (8) Where the amendment desued 
could not be made without prejudicing the defendant in such a way that he 
cannot be recouped by costs, (9) and where a right accrued might he 
prejudiced (10) Thus, though it was under the last Code broadly held that a 
Court was not piecluded from allowing an amendment by the cucumstanco that 
at the time of the amendment a suit for what was added by the amendment 
would bo barred by limitation (II) tbo general rule was that a plaintiff would 
not bo allowed to amend bv setting up fresh claims m respect of causes o* 
action which have, since the institution of the suit, become barred , (13) though 
peculiar circumstances might take the case out of the ordmar} rule, (13) and 
the Privy Council have actually allowed an amendment on the ground that, 
if the plaintiff were left to bring a fresh suit, it nught be met bv a plev o* 
limitation, a defence whicli, under the circuinslaiices of the case, was consider^ 


(I) t -Malings, 33 C P oOl 

( J) Rainj i. Hrii o, I* R 4 P C J67 

(3) rdcram t Colieii, 43 C D p I'H) 
((- A) Jamest bm.tG(lb01).lCIi 35>l 381), 
Stub Kn.to . \bJool, 3 a UO-’ (1879). where 
Wilson. J , end “ hen iwrlic ha^e come 
to trial to dcUrmmo winch ol t>io btor.es « 
true It be a «langerou« prxcchnt to 

I!„t .CO tlumn.). r .-clh.™ ", 1 . H 
IlS.j.) atcnlol l.oni in M.™ ■ 

/II Ikckclt • Ihck.tt (lyoi). i. •'» 
j',1 Chatull. Dnh M'nlW- \ ). I'' 

Ucji Ibo _ 

(h) \iiniiJU IVi'i' ^ * » I 


(9) lb Steward . ^orth Mctroi>obtan 
lrainwa\d lb Q 11 D l&O, 5J0 

(10) 4iin Pr lt>c cil , an«l w-o llajal* 
Hut'lioonundun « fioj al rbaml, -0 

IT (IMS) In IXlln ami Ixindoii Rank ' 
Milhr 7 11 L U tpp Go, aiiicmliDcnt 
alhtweil as it did not apiicvr that prrjii hci 
would lie cvund to tiu difiiidints 

(11) Barkal un iiis-i i Vluhainiiud 

\h IT \ Js8(l89j) lint Court haK al-i' 

luM that nn apibiatun ImMiis onei I*'**' 
udmitnd tho dale i f 0 lucjit 

im nt wi uld n it !>> n ason of buch aim mime' I 
Uiimt tin dote of the njibcatum Jewat 
Dul. . Kdithum.A) \ ITS 
<1.*| W.ldoii c Nml, I'J Q Ik 291. 
VUlhkirjuna . IhilLn^n, IdM aUflf')- 
\clhan, IS M 3J(1''»») 

(ij) Sittaji*-* *' 

Dtiani lUin i llli i ciulli, JJ (* al 

(IS") 
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u»* (1) In A tircnt TAM* 111 ||,«* MitlrA^ Hi^li (’«>url it «.n lirM tli.ita 

]Kti(ii>n I'lr an anumlnKnl «il a {Oaint nii nn now facta and a'.kinK » 

r kIk f (in t]iM lustanro, ircuid) of mom*} ) ina} !>o alloMcd sf it la |>nt in 
Ik fi>io cMdoiOi' lia< lifrn taVon. and if Ihdo la no injiiatirc to llic dof*. ndants, 
p\< n wLrn il lalniird liy limitation l«clttccii it a datoandtlio date of tlio jdamt (:*) 
Timal and iiKie torlinical ainrndinonta aro di»ronraj:od (“i) Tl.c Court Will 
al«ai* conydd tlio inatcrnlity of the )trni>o*«l ainrndtnont and unlcya material 
ainrndmrnl will not Ik* allowed (I) A alijjlit dolia ta not a auflini nt pround for 
l< fuynp K iM’ , Init if an application winch could oayK have Ikhi made at a 
murli f ailnr Mapo of t)ir procecdiiiKa W d« la\<d until afli r i \idi nee put n. and 
.1 point of Uu arpiird, lra\c nia\ iKjirfu.-- d (o) Tliia principle h.ia Ixon applied 
to the Mill ity'If W 1 ere the plaintltl uan puil(\ of dela% . anil till d the suit on 
tlic la»t day hut one on uhtch the law of Iiiiiif.ition would ivriint him to file it, 
ativ ndinent was refus-d (d) Tlio appliratiun may aKo Ik* refiiM d if the Court 
IS not fatisl'icd aa to the truth and suhstantialita of the propuvd amendment, 
.ui>! haa Tr.is<jn to thinh that the application la not .tn imiu at one (7) 

It haa alwa Incn Mid hv I.<*td Kshi r. M U . to he ** the umvirsal practice*, 
except m the mo't exciptnmal cum* not to allow an amendnnnt for the 
purpost* of addmp a plea of fraud wlnre fraud haa not Kin plindcd in tin first 
instance ' (t*) The circumstaiic* a rchrred to .ire doubtless thoao where 
the plaintifl thoroughly sausfna the Court ujioii the jioint why the charpe was 
not nude Ufuie It la .lUo a well known rule that a charge of fraud must 
1 m suhstantnlh prosid .ta hud. and that when ono kind of fraud la charged, 
another kind cannot on failure of proof lie suhstitutcd for it (0) It was held 
tliat a plaint which contained gemral ulhgationa, but no sjx-cific instances of 
fraud, couM not Im* aiin tided in M'cond ap|K*aI .(10) and whero fraud was charged, 
hut the suit waa hr»iuplit m the wrong form, the Court refused to allow 
tli« plaint t^i he aiiienihd aa to do mi in that caap would change the 
chaMcter of the suit (U) IVacock 0 .T sanl “ We think that it would not 
lx* tlie e.xi rcise of a sound discretion t« allow a p-arly who relies upon a document 
to sot up a fresli case, wliere an issue .»s to the execution of such document is 
found against liim and there .no good grounds for helloing the ducunient to 
he .V forgirv ’ (I*-) 


(1) Mohumiiiuil Zahoor t 'lliakooraiuv 
Uutia, 1 1 M I A -iCS (ls07), rcfcTr(<i to in 
Dliam ]lam t Bliagirath, 22 C. 712 (1S95): 
JIamoclart Purmanau(Us.7I3 atp I0I(I8S3), 
Mixtho t Dongre, 5 It at p|j, fll3, OH ()S8J) 

(2) Sevugan Chclty t Krohna Ayyangar, 

20 378 (1911) Sco KiBamlras Kui>c!ian«lp 

ltacliapi>a Vilhoba, 23 B (1909); buthl 
Kutti t. Achutan Kair, 2l 3L Ia J 475 (1911) 

(3) Annual Practice C( Xagentlraliala i 
Secretary ol State, 14 C L J 83(1911) 

(4) Ib 

(5) Ib ; James e Smith (1891), 1 Clt 384 
(0) Girdharlale Jagannath, 10 U II C R 

182 (1873). 

(7) Annual Practice ; I^wrcncei, Xorrejs, 


J9 r 1> 2U 221, 2r> 

(8) ltcntip> I Black. '> 1 B r>S(l , m 
Hiding I Hawkins, 14 P I> 5l>, 1io«(ier, 
llutt, J at the trial, allowed tho plaintiJ to 
amend bj adding a charge of fraud nith 
{Kirticulara after the defendant, upon uhoin 
tho burden of pruof laj, had been cross* 
examined and hi3 case closed, tide po I 

(9) Abdul Hossem i Turner, 11 B 620 
(1887) . s c , 14 I A III 

(10) Krishnajiv Wamnajij^lSB 144(1893) 

(11) Kunbamed t Kutti, 14 M. 167 (1891). 

(12) Girdhar Manordas f Dajabbai Ivala* 
bbai, 8 B 174, 175 (1882), citing Narameo 
Dosw I Narrohurry Mohonto, Harsh, 70 
(1801) 
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Mtl n ! substance of plaint -An amcnameut may bo sought, 

sui L tl r “it ‘'‘“/“’'I*™"- ” «‘s Plftnt, or tlie parties to the 

s t t the relief sought So far as amendment of the substance or form of 
tie p amt is concerned, the matter has already been dealt with If, for instance, 
a regards formal matters, the verification is dofectae, it noil bo amended (1) 
It IS the duty of the Court to take care that the plaint, when filed 
IS an accurate and sufficient statement of the cssenpal ingredients of tie 
piamtiffs claim (2) The subject of parties and rehef is dealt with in tie 
IO^o^v^^g paragraplis 


Auxendment as to parties — plaint which may he amended in suh- 
stance may require, bj reason of such amendment, an amendment in respect of 
parties So a siut for collision, originally filed as an action in personam agamst 
tiic owners of the ship, has been amended also into an action tn rent and tlu 
ship added, as a patty defendant (31 But amendment ma^ have refercnci to 
partita only, as well as to the substance of the claim Witit a suit was hi ought 
by several poisons on the basis of v light vested m them jointly uid 
sever ill) the plunt was amended by the omission of tiic nanus of all th 
pi untilTs e\ 0 k.pt one (4) The plaint will bo auiciuled wlicrc theic is a chaUe^ 
partus, or tlic parties are wrongly described (5) But wheic the dcftiidanls 
weie dead when the suit was instituted, the Coiut, on appeal, refused to amend 
by instituting the legal representatives, as the defendant was likely to he pK" 
eluded from pleading limitation , (6) and whf le the wi ong partus weio Mud 
the Court lU the under mentioned cases icfuscd amendment (7) Where A and 
B sued, and it appeared that A alone was entitled, the name of B was ordend 
to bo stmek out and tiic suit proceeded witli (8) But wlicrc jilamtiffs siuna' 
jointly succeeded only in making out the title of one of them to m umlivnliA 
mouty the smt was duiuisstd (0) 


(1) raUhChanUi Afama)) Uai .20 A 44a 

(2) Gobiiul Chiiulra t Gin„a Phjc, 7 
11 L. 11 at 11 J)4 (1871) 

(1) lloinlfvy Pcrsii I^aMoahou r*« t 
shpjthird, )w n a 1“ (ISs7) 

(4) NcnkatachaUi Kiipim'>aiiii, 11 M 12 
(1SS7) 

(5) Si o Delhi anil Ixiiulon Bank v Milkr, 
7 U 1*. R Apii <i'j(1871), Vluhaniinatl \ « «I 
t Uuualayiv Hank, 18 A lUS(lSjb), Ivitlar 
inulh Dos<t \ Pfolab ChunUir, 0 t* 020 
()881), MaliMajah uf V uanuagram > 
Ukslmu LlialUia, 12 U I>. U 41J (1872), 
GokinU Chandra i tiant,a Dlijo, 7 U Kit 
033(1871), Nilkantlmiia I Slagislratt, * tc , 

0 B b70 (ISsO) , UaUram t 

Lie , 0 B 072 (18^2) (m thc-o ».a»rs llw *mt» 
wire atjunded >vi h> lUa aut»lilut>«>u 

tuLfm lanl; of the St rn.Ur> < I btatc f<rth<» 
Ma„j,lratrJ, IJiakur IUj;huiialhji i Mwli 
Ul. \ » \ astt (isjf) (iiubatilulion m aj )x*a1 
I jajna,« r i ( Umj 1« f r i 1* I n» »h< »ai»« 


bUit Irfoiightj , fitshammai Chcnappi 20 'I 
4o7 (lb07) (bulibtuution m ‘.croiil ajijioM 
so« f“i plainiitl], Ifiri G < 

(,< kaldos, 12 11 I'ld (lHs7) [jailiis a Uid i» 
M<ond apiK.ll] 

(b) Mallikarjmu i t'uKajya, 1(1 V 3J> 
(J802). sccuImj \lvtjj II Vdlmii IsM D 
(IbJI) 

(7) belli Dunrnj i 11 ml in, 1 A H G. 1’ 
S04 (I8G*)) [fb tliffirLiit luubo of actfow "aif 
Bald to Ik bubshtuted , KUit ori^mall} 
against Ventary of State, aiiulUr piU) 
intrtHluwd], Nu1k(ii( huiuhri Siiplm' u 
15 W Ik 5Jl (1871) [suit nf,am'it toriKf4(< 
h«d>,iiot 111 itscurjM rnUfCaiuu ityhut thr< 
ail oi,«. lit] , lluhh I ‘^uun lureo DiKir^jaiiuii 1 
-2 \\ U ’ll (1H7I) [tlio iiimiidrucnt 
Mid to iii>( Ui o iiMti n kl I knatioii < f tl ' 
llwntj. 

(h) Snirani llizrk i t>yaMiii lUttv 11 
\\ U i) 

( I) >1h > \t|t> hm I viuk I H III. JO U I 

till (1873). 
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Amendment as to relief — ^In suits under tlio Code, the Court is 
ccrtamly bound to take into consideration all the rights of the parties to the 
suit, ivlicthcr legal or cqiutablc, and by its decree to give effect to those rights 
as far as possible , but it should confine itself to granting such ichef as is pra} ed 
b) the plaint (1) It cannot grant relief of a different kind from that 
pra}cd for, such as could not Lave been properly granted escept on an 
amendment of the plaint , (2) or change the suit so that the question 
in\ol\cd m it is irrelevant to the relief claimed (3) If, houever, the 
specific right and infraction of it arc not altered, the Court may give rcUef 
less than that claimed, or a portion of the rehef claimed (4) The Court, 
however, whether of first instance or of appeal, has no power to make a 
decree m favour of the plaintiff beyond tbc amount stated in the plaint The 
plaint may, however, he amended before judgment, so as to enable a Court to 
pass such a decree (5) 

regards amendment, it has been broadly affirmed (6) that “ an 
alteration in the rehef docs not alter the character of a smt ” It is perhaps 
more correct to say that an amendment of rehef simply does not generally (7) 
involve such a change in the suit as to make its character inconsistent in the 
terms of the proviso of the last Code It has also been held that where 
the object of an aiueudmeat of the plaint was merely to seek relief ancillary 
to the principal prayer such amendment did not allti the character of the 
suit (8) So the rehef for declaration is in moat eases for recovery of 
possession claimed la ancillary to the latter, and there can bo no inconsistency 
between the two (0) 

The amendment may be in respect of matters occuinng btfoit or after 
suit brought So as regards the first alternative, where the plamtill in a smt 


(1) Ayyusvami, 1 IL U C K 
471,477 (1803) 

(2) RamcLaiidra t Vasudo> 10 B 4M 
(18S0) , m which ease the lower Court was 
lichl to ha\e erred m making a decree for 
partition lu a buit to rccoicr posbcbsion from 
tho defeudants as tcnanlb under a lease 

(3) Haul bingli t Deputy Cominii>sioDci 
Binhiiikj, 17 C 144 (18S9) s c., 17 J A 
51 [Oudli Talukdars, claim is proprulora, 
i( not, thin altirnatnely that tlicrc was sub 
iropiiitury right] la Mukhoda t Ham 
Churn SC 871 (1SS2) the plamtill smd to 
rcco\cr ix)«scssiou of jroperty on the allega 
lion of puTchObC and the Court ga\o him a 
decree for what ho had nerer asked lu a 
one fourth share as mciubir of a joint faoul^ , 
Balmakuiid t Bhag%audas, 15 Bom. L. R 
J09 (1912) 

(4) INilamada i Ha\uthu 11 VL Of. 97 
(1687) [claim for ejectiucut and injunition, 
decree declaring plamtilTa right, directuig 
riiuo\al uf cuibaukmcnts an 1 rCgulatuio ciil 
Illation] , and see Haimliau Ira « Xa-o !ci 
lu B lol (l8M), wLiiv it wda jioinUd out 


that tho Court could not bo held to haao 
merely an arded a portion of tho relief pray ed 
for In a suit for confirmation of possession 
and to set aside deeds, although the confirina 
tion was refused, tho deeds wero set asidi 
lhakoor Been i Mi Iloasein, IJ B I H 
427(1874), 8 c, 1 I A 192 

(5) IV^rciialt Collector uf Chitla^^oUe. JU 
C Sib, 010 (VJOO) [amcudmtnt of tutino 
randuin if a]i>calj Aathoorum i Junhui 
bkinnrr 1 Coryton 118 (1801 ,/} csci j t in 
tho ease of mesne j rofits 

(6) KavinathDast ba lasti PatnaA 20 C 
80o. SOS (1803) 

(7) In Kunhamiil i Kulh 14 lo7 
(1890) the Court refused aiuciidmiiit as 
to do so w ould be to chaii,,i tlic i haraiU r of 
the aui( hut the ijucbtiun as to thi chsii„u 
being oiili in thi nhif a.kid was Qjt dis> 
cussed 

(8) Hajah Peary Mohan i Narendra 
Kruhoa oC V\ N 273 (l*jU). 

(0 Iva^hu r \i.huu, o H 1„ P 32J 
(1 NJ3) lu whiihiasc abuit fora luiii diihira 
Uja was ammdid lulo one for jv-ai-— a. 
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for pie-emption after filing Ins plaint discovered tliafc tlie property in suit 
had heen descnbed by nustako as being of a sbglitly iess area than it ivas la 
reality, and omitted to claim for a small fraction of the share sold, the plaint 
was allowed to bo amended (1) A change in the rchef asked is generally allowed 
on appeal, especially by the adehtion of a prajer for consequential relief in a 
suit for declaration (3) A plaint in a suit foi the cancellation of a deed of gift 
of certain land has been amended so as to uiahc it a suit for possession of that 
land after the cancellation of the deed (3) As regards events occurring after 
suit, the general rule is that the rights of parties must be ascertained 
as at the date of the action bi ought, and not with reference to events occurring 
after the institution of the action (i) But this section does not preient a 
plaintiff, who has been ousted after smt brought foi declaration of title, from 
amending his plaint by adding a p^raycr for possession, the suit as amended 
not being inconsistent with the smt as originally framed, both being based upon 
the same title (5) Where the rehefs claimed and the facts on which they are 
claimed aie stated in the original plaint, this can be amended by addition of i 
fuithei relief if it does not mvolvo adding anything to the allegations m the 
plaint (<j) And where a plaintiff filed a suit to obtain a declaration that ceitaiii 
property belonged to his judgment debtor, and that the defendants had «« 
light to It, and, pending proceedings, pmehased the property, it vas held thd 
ho was still entitled to a declaratory decree, for tlio change of cirouinstanccs 
brought about by the plaintiff himself purchasing the propei ty did not talc aN^aj- 
the right to sue which had already accrued to him (7) But where on amendment 
icsts on. an event which did not occur until after tJie smt hod been institufid 
and had been dealt with by the Court of first instance and also substintnllj 
alters the original cause of action it will be disallowed (8) A mortgagee imy 
rehuquisU his claim for sale and ask simply for a money decree Such an anicad 
ment does not amount to a conversion of the suit into a smt of another and 
inconsistent cliaracter (9) 

Change of character of smt — So far tjie matter has been dealt vitli 


(i) BorLat un nissa i ^luliammcil, 17 A 
(ISOjJ 

(J) Vtde ailc, ji 077 In bardorsingji i 
GauiuiUingji, 14 B 395 (1SS5), tLo jjuTcal 
Court allowed tUo plamtifT to amend l»j 
nddiiij' a prajer for an injunction Jii 
karimbhai i Conservator of rorcsis, 4 B 
J2J (lb79), a partner bued to catablioh liis 
cilIu-’ivo title to j artncrsliip jirojicrty, and 
tUo Hifeli Court on ajiptal allovtiJ an amend 
iiKiit <.uuvcrtui(j tho buit into one for dis 
Bolution and account, and remanded the eabt, 
willi directions to tlio lovitr Court to niako 
tho other j>artnin» jiartie^. In Pmajia r 
Oanjwili, 5 B iJil llio bUit wu« for 

intcreit oitlj i ho iluJit was anunJid m> 
ai to nuU tho fcuit for account and {>a>ui<iit 
of j niteijed uni mUrint In l.adlialai t 
''liamrav, » B loS (IbSl), an ijectmiut *uit 


v»as amended by tho insertion of a 
for itdemption In ivnshnnji i iMt*rO"' 
5 B 490 (ISSO), ft bint for i>os.>cs ioh ^ 
changed into a suit for ] artition 
(J) Glndam Husain t blmbbaz Khm, 
IbbS P It ^o lOi 
(4J Itaniaiiadaii I I’lilikutti, -1 't 
pJJOflWS; 

(5) Bishop McJIua 1 \ii»r \i«Jvtohc 
bar, J 'f J 15 (J 670 J 
(0) ‘Hiviigant KrisJiiUji-’^f L.I 
(7) Wftiiinnraor itustomji,-! B Tdltlf-li') 
(H) itoviiida t Ptruimlcvi, 1- 
(ISbS) (suit for declaration that alunvtiou* 
iimlo hy lluulu uidoH' who not 
I laintitf Asrovorsi nary heir, •halhtfwi > 
jniiliiig upj<ct], hill, jlaintdl c ’"t I n 
auKul an I ilaim [a nj 

(aj Siihlidio I EiihniaH -1 i- E' 



I II >-1 S iikli 
(i 0, ir 17, 


I I.IADIM.S l.V.NUl\UA. 


.m ,1 Ill'll 1« r i)f ills* lit lull S ct 'iJ of ihc I i'll toiU wan, liuiicM r iiiaiiiiatur^ 
111 tins, niiiulv, lint lu) ain»n<lmcnl rouM Ijo alhiwul \iliiili con\irtt«l .i Hint 
•){ Olio (h iractir into a suit of aiiuthcr aiul iiKoii«intiiil clnracUr ^S Inlo tliu 
jHiwcr of the Court cxtriitUil to tin ihiriditiun of mImiI was ambiguous, to the 
amciuliiiciil of wlut was irnmcous, an«l the Mipi'I^uig of what was rlifcttnc, 
It ihil not exU lid to the convtrsiim of a suit of one chanclir into niiothtr me on* 
M^tcnl with ainl op]*obc«l to it, a suit for iiooscuaion with iiicMio prolits into 
one for rc»mjijition (1) or a claim on contract to one in tort (2) 

A nuinlKT of cays will be found io|Kirtcd (not \cr) iirofitabl)) on tins 
fHiint, for It must Iw rcincmbcKd that each cay is onl) an nutlioriti so far 
.ks the same kI of facta ina> (which is unlibcl)) exist m u Biibscqucnt case (3) 
In some decisions a formal apfihcitton was made to amend In others a 
new casi* was sought to lie argued which, howeter, could onlj haso been 
dune afur an ajiphcitiun to unuiid had been made and granted, and the 
matter was dealt with as lucflert an Apidiration to amend, since a docriu 
could only Im made on alligitions formally raised at the trial rurthcr, it is 
to Im noted tint the ap^ihcatiun fur ameiidnunt was made .it diflenng starves 
of the suit and under diilircnt circumstaiicis, and it ma> b« that as already 
stated, an application which if niadt Inforc the biaring would Ik griuitid, 
might, if nude after Ixariiig lx nfused Whcthir an umiidmuit is iiiion* 
Mstent with the hint as origtiulK (raiiud ma\ be tested hi in iu<]uir) into 
the niluri of the ciidcncc to be olTircd in either case (1) Anicndmont was not 
alluwiTd, on the ground tint the suit had Wen changed in the following ciscs — 
Cl Hill for rviit on contract, claim fur use and occupation , (0) claim for 
hire of uirgo ho its, claim for ageiic) account in respect of same , (Q) claim 
for dower on written agreement , claim for same on custom , (7) claim based 
on den tuohur right of endow , olami for decree to cMent of rights of widow 
and her »on as heirs , (8) claim is adopted son , cl vim as lieir , (9) claim to 
rtcoicr from defendant inonej paid by him to X on tin. ground that such pa)- 
nicnt w IS unauthorized , claim for damages for ncgbgcnct in seloctiug X 
as agent for plamtifi.flO) claim that a sale had been made to paj immoral 
debts, claim that the father could only alienate his own share, (11) chim 
liascd oil gift by will, claim based on mhcntancc , (12) cliim to set aside 
alienation on ground of illegitimacy of party inahing it rl iiin for Bainc on 
ground tint it w la without consent of other heirs (lo) claim for a iiotluh on 

(1) Ciobual Meliajiattur t Maditub I’lr (7) Kliaja Maliuimd i Mauiji JJigUUi, 14 
sail, 0 W U 211(180G), and ecu Hanultvu C -liO (lbS7) 

t Land MyrtbagjC. Bank, C A 450, 459(1883) (8) Uinbika Lliurn t J*nhr Ho'scin 11 

(2) Ka&uiath i badasiv, 20 C bOo, at ]> \\ It lJ3(lbl>J) 

808(1893) (J) Gojico Lall i bici (.hundrayki, 19 

(J) Copal Lass \Qar\iaUili » Buddreo W It 12(1872), s c. A I Sup \ol 131 
Lass burcka, 33 C 0o7-000 (190b) (10) Haoultoa i I^and Muitgagu Bank, 5 

(4) Ibid, at p COl A 450(1883) 

(5) burendra Narain t BhaiLal,22C 752, (11) Shco ^atam t Bliuguan Dutt, II 

705, 75G (1895), Luckliee Kant i Sumci W R 10(1800) 

rooddi, 21 W R 208 (1874), LucUmeeput (12) Jaukco t Jhanjoo 2 \ H R C 407 
Dossi Shaikh Tnact, 22 W R 316(1874) (1870) 

(0) bhib lu-isto Sircar i Abdool Hakeem, 5 (13) bno i’ershad t Ruj Cooroo, 14 \V It 

U 002 (1879) , b k , 5 C L K 455 38() (1870) 
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for pre-emption after fibng his plaint tliscovurtd that the property in suit 
had been descriliLd liy iuist,vko .w being of a slightly less area than it \>a 3 iB 
leahty, and oimttod to cJuin for a siiull fraction of the share sold, the plaint 
WAS allowed to be amended (1) A ihnngc in tlie relief .iskcdis generally allowed 
on appeal, especially by the adibtion of a jira^er for consequential rchef in a 
suit for decl nation (2) A plaint m u suit for the cancellation ol a deed of gift 
of Certain land has been amended so as to make it a suit for possession of that 
land after the cancellation of the deed As regards events occumsg after 

suit, the general rule la that the rights of parties must bo ascertained 
as at the date of the action brought, and not with reference to events occurring 
aftei the institution of the action (1) But this section does not prevent a 
plaintiff, who has been ousted after smt brought for declaration of title, from 
amending his jilaint by adtbiig a prater for possession, the suit as amended 
not being inconsistent with the suit as originally framed, both being based upon 
the same title (5) Where the reliefs clniincd and the facts on which they ate 
claimed aic stated lu tho original plaint, this can bo amended by addition of a 
furthci lohcf if it does not involve adding anything to the allegvtions in the 
plaint (0) And whcic a plaintiff filed a suit to obtain a declaration that certain 
propel ty belonged to his j udgmont debtor, and that the defendants had no 
light to it, and, pending proceedings, purchased the property, it was held tliat 
lie was still entitled to a declaratory decree, for tlio p1i ni"o of circumstances 
’ . . did not taho away 

1 . . ~ -- .w n^ero an amendment 

lests on an event which did not occur until after the suit had been instituted 
and had been dealt vvith by the Court of first instance, and also substantiall) 
alters tho original cause of action it will be disallowed (8) A mortgagee may 
relinquish his claim for sale and ask simply for a money decree Such an aincnd 
ment does not amount to a conversion of tho suit into a amt of another and 
inconsistent character (9) 

Change of character of suit. — So far the matter has been dealt with 


(1) Uarkat un nissa v ^luliainaicd, 17 A 
288 (ISDj) 

(2) Vtdc ante, p 677 In Sardarsingji i 
Ganpatsiiign, 14 B 395 (1885), tho appeal 
Court allowed the plamtiflf to amend by 
adding a prayer for an injunction In 
Xarimbbai i Conservator of Poresls, 4 B 
222 (1879), a partner sued to cstabbsh his 
exclusive title to partnership property, anil 
tho High Court on appeal allovrcd an amend 
lucnt converting tho suit into one for dis 
solution and account, and remanded the caw, 
with directions to tho loner Court to mate 
tho other partncis parties In J^nnajia t 
Ganpati, 5 B 181 (1880), tha amt waa foe 
interest only Tho plaint was amended so 
as to make the suit for account and payment 
of principal and interest In Itadliabai t 
bhamrav, 8 B IhS (lS8i), an cjcctuicut suit 


was amended by the insertion of a pnyer 
for redemption In Ivn'hnaji t Sitwani 
5 B 4Q6 (1880), a suit for possession 
changed into a suit for partition 

(3) Ghulaai Husam « Shahbaz Kbaii, 
1888, P R Ko 101 

(4) Ramanadau t Pulikutti, 21 If -’88, ^ 
p 200 (1898) 

(5) Bishop VIcUus V \ nw Apostolic iluia 

bar, 2 VI 205 (1879) ,,, 

(b) Sovuganw lCrishna,22l'ILJ 139(19 

(7) Wamanraov Rustoniji,21 B 

(8) Govinda V Pcrumtlevi, 12 ^ 

1888) [suit for declaration that abeiwtvO 
node by Hindu widows weio not ^ 

Jamtiffasrovcrsionaryliur, death of v*i o 
.endins apj»al, l.iU. pluntdl "" 

.mend and tlaiin i>os ts-ioiij , 

( 0 ) buLhdeoi HiUmion 21 -V 
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.M a liiitUr of <{i‘'ru tioii Net 'iJ of the It*! L’oili w.w, lu'WtXir, liiaiiclatur} 
111 this, innwlv, tliil ii'i rtUK’inlmrut ruuM Ik? .iIIowmI whicli coiiNirtcd i Hint 
t)( our r!i «.ic{« r into a bvut of tiiuthtr iml iiu»»ii*iiUnt clnraiUr liilo tlic 
jHiwir of the Court rxteinlfil to tin (luiwfatiuii of \kli was ainhi^uoiiH, to the 
.miciHliiM nt of wh it was erroneous, nml the of wlut was (U ftetue, 

It iliil not ext* inl to the converMon of a huit of one charactir into another ini on* 
Msleiii witli anil opiioscil to it, c j a suit for possession with iikhuc jirolils into 
onu for resumption (1) or a rhim on contract to one in tort (2) 

A nunilKr of cases will he fouml reportcel (not \crj profitahl)) on tins 
IKiint, for it must Iw rcincmbertel that each h onI> an authonU bo far 
as the baine set of facts ma) (which is uiihhcl)) cxibt in a siibseijucnt case (3) 
In some elecisiuns a formal application was iiiatic to amend In otlicrH, a 
now cast was bought to i>c argucel. which howeser, could uni) ha\c hcen 
tlunu after an npphcitiuii to anicnel had hcen made and granted, and the 
matter was dealt with an in effect, an apphmtion to amend, since a decree 
could only l>c nude on ulkgitiuiis formally rni^rd at the trial I'urthcr, it is 
to Ik 2 noted that the application for aineiultneiil was made at diilenn,' starves 
of the biut and under diilercnt circuinstuncia> and it ma> be that as ahead) 
btited, an appluatiou which if inaele Kfore the hearing would be granted, 
mvht, if made, after hraring I” refuvd \Mietlicr an umiidnunt is imoji* 
sibtent with the suit as origiiiuHv fratneel imv be tested 1>\ an mquir) into 
tlie nature e>f the eMeknee U> be u0ercd in either case (1) Amendment was uut 
alluvscM, on the ground that the suit had Wen changed, in tlie following cases — 
Cl kim for rent on eonlraet, Uaiin for use and occupation , (0) claim for 
hiro of cargo bo its, claim for ageiic) account m respect of banic , (0) claim 
for dower on written agreement , claim lor same on custom , (7) claim based 
on den tnofiur right of widow , ethuiii for decree to extent of rights of widow 
and her bon as heirs , (8) cluim as adopted son , claim as heir , (9) claim to 
retoscr from defendant monoj paid by him to X on the ground that such pa>- 
ment was unauthorized, claim for damages for neghgcnce m selecting X 
as agent for plaintiff , (10) claim that a sale had been made to pa) immoral 
debts, claim that the father could only alienate his own share, (11) chiin 
based oil gift by will, claim based on inheritance , (12) claim to wt aside 
alKiiatnin on ground of illegitimacy of party making it ilaim for sime on 
ground tint it was without coiibont of other heirs (13) cliim for a jiotluh on 

(I) Golmd Mohajiattur i MAdbub IVr (7) Kliaja Miibumed t Mdiiija 15(,,um, II 
sad, b W It gll (ISbG) , and seo HamiUon L 4i(l (18S7) 

r r^tnlMyrtga^oHank 5A 4oO,-l59(ISS3) <b) Umbika LLurii t N idir Ho-xbuii 11 

(J) KabUUth t badasiv, 20 C bO^ at ji \V It Idd (IbbJ) 

&08 (IbOJ) (9) Oopco Lall i brti Llmudraoke IJ 

(J) Gopal Hass tgaruallali t Buddreo W K 12(1872), s c, \ I Sup tol IJl 
DdbS burtka, 33 C 057-000(11100) (10) HamilCon t land Jloitfeago Bank, 5 

(4) Ibid, at p 001 V 450(1883) 

(5) burcndia Nurainr BhaiLat,22C 752, (11) Shco Naraiu « Bhutwan Butt, 11 

755, 750 (1895), Luckheo Kant t Sumer \V It 10(1809) 

rooddi, 21 W R 208 (1874), Luchmeeput (12) Jankco t Jbaiijoo 2 \ H It C 407 
BobSi Siiaikh Bnaef, 22 R 3(0(1874) (1870) 

(0) blub lu-isto Sircar t Abdoolllakci ni, 5 (13) brec I’ersliad t Jtaj tiooroo, 1 1 U 

0 002(1879), b C,5C L R 155 38G(l»70) 
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for pie emptioii .iftor filing Ins plaint discovtrod tliat the property m suit 
lud been described by mistake as being of a slightly less area than it was id 
reality, and omitted to cl nin for a siiull fraction of tlie sliaro sold, tlie plamt 
was allowed to bo amended (1) A cli ingc iii the relief asked is generally allowed 
on appeal, especially by tho adibtion of a prajef for consequential relief in a 
suit for declar.vtion (2) A plamt in u suit for tlie cancellation of a deed of gift 
of Certain hind has been uraended so as to make it a suit for possession of that 
land after the cancellation of the dted (3) As regards events occurring after 
suit, the general rule is thnt the rights of parties must bo ascertained 
as at tho date of the action brought, and not with reference to eients occurring 
after tho institution of tho action (1) But this section docs not preicnt a 
plaintiff, who has been ousted after suit brought foi declaration of title, from 
amending his plaint by .iddnig a prayer for possession, tho smt os amended 
not being inconsistent with the suit as originally framed, both being based upoa 
the same title (5) Where the reliefs claimed and tho facts on which they are 
claimed me stated in tho original plaint, this can be amended by addition of a 
furthei loliof if it does not in\oKc adding anything to the alJegitjoiis m the 
plaint (0) And whcio a plaintiff filed a smt to obtain a declaration that certain 
property belonged to his judgment debtor, and tliat tbe defendants had no 
light to it, and, pending proceedings, purchased tjic property, it was held that 
ho was still entitled to a declaratory decree, for tho cJi ingo of circumstances 
brought about by the plaintiff Jiimsclf purchasing tJie pro 2 >erty did not fake awaj 
the right to suo which had already accrued to him (7) But where an amendment 
lests on an event which did not occur until after tlie suit had been instituted 
and hod been dealt ■with by the Court of first mstonce, and also substantially 
altera tho original cause of action, it %nll be disallowed (8) A mortgagee may 
relinquish his claim for sale and ask simply for a money decree Such an amend 
ment does not amount to a conversion of tho smt into a suit of another ana 


inconsistent character (9) 

Change of character of smt- 

(1) Borkat un uissa v Muluoimcd, 17 A 
2SS (1895) 

(2) Vide il/ilc, 1 ) 077 I« Sardarsingji v 
Ganpatsiiigji, 14 11 309 (1889), the appeal 
Court allowed tho plaintiff to amend by 
adding a prater for an injunction In 
Ivarimbliai v Consenator of Torcsls, 4 B 
222 (1879), a jiartncr sued to establish lii9 
cxclusno title to partnership property, and 
tho Ilibli Court on appeal allowed an amend 
ment converting tho suit into one for dis 
solution and account, and remanded the case. 
With directions to the lower Court to make 
tho other partners jiartics In Annajo t 
Ganpati, 5 B 181 (ISSO), tho suit was for 
interest only Tlio plaint was amended so 
as to make the suit for account and payment 
of principal and inUicat In I’adhvbai r 
bhauirav, 8 B 108 (1881), an cjcclmtut suit 


-So far tho matter has been dealt 

Mas amonded by tho insertion of ® 
for redemption In Ivri'-Imaji t bitajan! 
5 B 496 (1880), a suit for possession 
changed into a suit for jiartitioO 

(3) Ghulam Husain t Shahbaa Khan, 
1888, P R Ko 161 

(4) Ramanadan i Polikutti, 21 -JI ^ 

p 290 (1898) , 

(5) Bishop AleUus t ^ icar Apostolic lUau 
bar, 2 Vf 295 (1879) 

(6) So\ ugant) JCriflhtia,22iVr L J ^ 

(7) ^tamanraoo Rustomji,2lB 

(8) Govinda v Perumden, i- ^ 

(1888) [suit for declaration that alieiia ion 
made hy Hindu widow wcio not binding^ 

nlamtilfasroversionaryheir, dcathol»i o 

l«.nJ,ng «ppc.l, hiU. I-I-"''" ” 

amend and claim possession] /niri>) 

(9) SukUdcot I^tttUiuau, 21 A 15'' (• -I 
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iis a luatlcc of ditjciction. Sect 5J of Hit last Code \mis, liowcvtr, luandaloiy 
in this, naiiitily, that no amendment could be alIo%\Ld \\liicli comtrtcd a smt 
of ono characlor into a smt of mother and inconsistent character While tlie 
power of the Court extended to the elucidation of what was ambiguous, to the 
amendment of what was erroneous, and the su23i>]>7ng of what was defective, 
it did not extend to the conversion of a smt of one character into another incon- 
sistent with and opposed to it, c a suit for possession with mesne profits into 
one for resumption, (1) or a claim on contract to one m tort (2) 

A number of cases will be found reported (not very profitably) on this 
point, for It must be remembered that each case is only an authority so fai 
as the same set of facts may (which la unhLcly) exist in a subsequent case (3) 
In some decisions a formal apphcation was made to amend In others, a 
new case was sought to be argued which, however, could only have been 
done after an application to amend had been made and granted, and the 
matter was dealt with as, m effect, an apphcation to amend, since a decree 
could only be made on allegations formally raised at the trial Further, it is 
to be noted that the apphcation for amendment was made at diflcrnig stages 
of the suit and under Afferent circumstances, and it may bo that as ahead} 
stated, an apphcation winch, if made before the htainig, would bt granted, 
might, if made after hearing, be refused Whether an amcndmuit is incon- 
sistent with the suit as originally framed may be tested b} an inqinrj into 
the nature of the evidence to be offered lu either case (1) Amendment was nut 
allowed, on the ground that the suit had been changed, in the following eases — 
Claim for rent on contract, claim for use and occupation , (D) claim for 
liiro of cargo boats , claim for agenc) account in rcsjicct of same , (0) claim 
for dower on written agreement, claim for same on custom , (7) claim based 
on den mohur right of widow , claim for decree to extent of rights of widow 
and her son as hcira , (8) claim as ado^ited son , claim as licir , (9) claim to 
recover from defendant money paid by him to X on t)ic ground that aucli pa}- 
ment was unauthorized, claim for damages for ncgbgcncc m selecting X 
as agent for jilamtiff , (10) daim that a sale had been made to pa} immoral 
debts, claim that the father could only aheuate his own share , (U) cliua 
based on gift by will, claim based on inheritance , (12) claim to set aside 
alienation on ground of illegitimacy of party making it, claim for sum on 
ground that it was without consmt of other heirs (lo) claim for a pottnh <n 

(1) Ciobind Mubapattur t Sladbub l\r (7) Kliaja Mahumvd t Mdiiiji II 

sad, b W It Jll(lSOe), and aco HanuUuu C 420 (1SS7) 

t Land Mortj,aoO IJank 5A.42o,4S9(lSS3) (b) UmbjLa Ujurn i Nadir Hussein 11 

(2) Kabuulli t hadasn, 20 C SO^, at ]> W U 122(1802) 

608(1602) ( 2 ) Goiico Lall t 6rii tliun IruoUt 10 

(2) (lO^ial Ua»s V^arwallaU t lluddrco \V It 12(1672), si. V 1 '''U|> \ol IJi 
Dabs burcka, 23 C. 007-000 (lOOGJ (10) llannJlon i I.dind ilortgdfco Bank, 5 

(4) Ibid, at p OGl A. 450 (1663) 

(5) burendra Naraui t BbaiLaI,22t’ 7,^2, (11) Sbeo Aaraiu < BbuQuau Uutt, U 

755, 750 (1695), Luckbeo Kant r Sumer W It. 10(16Cj) 

rooddi, 21 \Y It 208 (1674), Luebmeeput (12) Jankc« i JbanjcHj 2 \ H It C 107 
Dossj bbaiUiFnact,22\\ It 310(1674) (IS70) 

(0) blnb Jvristo bircar t Vbdool IIsk(itn,5 (13) ''nt? I'lC'Iiad c )taj (jwrw.llU J| 

C 002 (1679), b C,0C L. It lvK> 260(1670) 
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\ bpcciil coiUiKt ijjnn-it twtKc aimi bliirtrs of nn tst itc on the ground tlal 
Uh) Jiad t ihcn i labulyal, chnii biNtd on tlio ground that plaJuUfls being 
otcwpvnij Ind i right to i potto/i »t x fair rent, (1) claim babtd on 

iu\ ilicbt) of i \mU, claim asbunung its Nalidit}, but allcpng that it did 
not dispose of whole of tost itor tj proixrty , (2) cl vim for declaration that joint 
property w vs not Uahle to he sold in cM-cution on the ground that the denee 
w vs for debts incurred for immoral purposes, claim that pbintiffs had 
hepvriled from their father before the decree w vs passed against him (3) 
cUmi for shvro of produce of pro\«rt> left undiNidvd at partition, claim for 
p irtition of th it projk rt} , ( 1) cl vim for sjKCific perform vnee , claim to cancel 
contrvet and retain deposit , (5) jKisonal claim, claim vgamst an estitc,(b) 
claim to t jett tenant, but failure to prove lta‘v , cl urn to fall back on general 
title is though no le vse had l>eiu set up , (7) cl viiu to 1 vnd as nurasdir , claim 
to hold as occupancy rjot , (8) claim as hi-ir of 2v , claim as heir of J C G ,1"^) 
cl mu to remove building erected bv defendant on plaintiffs csclu m 
propert) , clvuu for demolition on joint property because erected without 
CO owiKTs' consent , (10) clum for possession with mesiit profits, claim hr 
resumption , (11) clvuu for posst^Mon , clum to svmbohcal possession as 
1 vndlord , (12) claim to Jhts possession of vvholv jirojkrt^ vnd mesue profile i 
clvuii to proprietary right of one fourth of VThicli he is not entitled to Uct* 
possession , (Id) elauu to cstvbli h right of ownership over liiid, claim to 
oivsemcnt over same , (U) chim to redeem one mort^vge, claim to rcihem 
■another , (15) claim for ejcvtnicnt, clum for dcclarvtion of rcvcrsioiwn 
riohti(lt)) clum for dcclirvtion of title bv purchase, same bv long pofns 
Sion , (17) clum vai>re emptor based on Mevnage and sep irate owuerfilvip* 
for pre cmptiou as joint owner, (18) claim to set aside -ur/ra/yi, chmi for 

(1) Uthur Hossciu t Itnuiphil R03, .0 tirsb ^Uc^atioos. 

\\ K 7j (187J) (10) ^obm Climidcr t MohisU tliuuJcr 

(2) Damodar Madhowji i Ihiriiunandad 7 12 U R I)t)(l5b9) . 

]5 la5(lSSo) (11) CobMidUohaiwUun 

(3) \Maj\nrv\ v Ja\lict\aUu, 12 R 131 o W U 211 (IsUU), s. c 11 I* R t^' 

(ii*'’") '>''1 „ ,, , 

(4) r vurisli iiiLvr i Miuiriiit Is 11 ill (12) "Sdv BiUc » Sohvi. llibcc* -1 ' 

(isjl) I22(1S74) 

(^) btoiie I biuiUi 3a tie 1) ISS, bilil (IV)lulicii ChuiuUr r KAlcendw 
ongmil j lea in tliQ aUcrinlivc, txKinoltii W R 107 (1S72) 

I Ivirk 37 Ch D 141 

(U) ludur Chimdcr I R i Ilia Ki h ir 1>C 
0 O 4 (is 12), c 10 I \ 

(7) I^ilslimibu I Ilan 9 B If U R I tlio grouiil of oiincr&liip ot cascmcn 
(1ST-) 'Smndra Nath Ilaruri 1 tbhaja C 

(s) boorjo Koomai t t»wn^a Ihur Ki r, 12 tliattoiwvllna 4 C. L. J 407(1900 ^ 

\\ R, N) (lsi>9) III the coses rcfirrc 1 to III (1 ) Oovmdrai i Roijln s B ^ 

tluireiwrt, it Mas not sboiin that till allcrna (IG) Raoiaiu lau i Piihbutti 21 

ti\o right ha I not bten pleaded (lS*vs) „ 

(n) IbUow Chun let i Sliaroda, 12 \\ R (17) llucobooniurei i bonepoorns, 

4S7 (ls70) bco Doorga Naram i Brojo 1 ^^©(IStjO) iiU 1 

Ki^liore -3 W R r2(IS7j) Mltcne orocii ! (Is) Mihadco i /ocnuloini^ ”sjl . 
imnt Mas illowi 1 bnt the loMcr Ci ntl irrrl UMIst*), Itbnl Uom i ( m aix 
in u V iWuMii 3 tlio diiinilant Vo ■mtaA VV» -I W 
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ilcchr.ilorytlpcrpo ; (1) chmi.-is whoh* -owncrbyinirrliiis*' from A ; claimasU<ir 
or Joint purchaser uitli him , (‘i) tl «m for po'wcssion b.iseil on lohnln wliicli waa 
111 reality a mortgage ; claim for npayment of .id\aiicc3, (3) claim hy efroml 
mortgagee for “lalti, ignoring title of fittot mortgagee, claim resorMii*' rmhte 
of prior mortgagic ; (1) claim for projierty as devisee under will, claims for 
s.vme on ground of want of title in testator to devise , (5) claim as mort^af'ci, 
.illogiiig tlmt she had advanced the money out of her own funds , claim that 
money came from reputed husband, and that the tr.ansaction w.is by way of 
gift or provision for her , (0) right to execute mortgagc-ilccrcc , claim to icdecm 
mortgage, (7) claim by co-sharer landlord for proportionate shari' of rent, 
cl mu for mdividinl '•hare of plamtilT or full rent (8) 

In tlie following eases ainciidinents were allowed in a suit for .a 
duel iratory decree, an amendment so as to make the amt one claiming con- 
sequential relief , (H) altering a suit from one under Act VIII (B C ) of 1800 
inti) an onhinrv civil suit , (10) claim to redeem property mortgaged lu 1811 , 
cluiii lor redemption on previous mortgage of 1837. in case mortgage of 1841 
wiro not provid (11) In an action on a promissory note, the amt was disuussi d 
oil the ground tliat part of the consideration was illegal , the plaint w as allowi d 
to 1)0 vmeuded m appt'al so as to recover so much of the con5ulcr.at)on as was not 
iileg.il (U) Where the plaintiff claimed an easement by prescription the chsim 
has been decreed on the presumption of a title arising from a grant (1.3) A suit 
(or direct poasession has been clianged into a suit for possession conditional 
on tub defendant’s failure to redeem , (14) and a suit for possession into one 
to redeem (15) It has already been pointed out that a plaintiff mav from tho 

(1) Mutet Doolhun i LaU Bcharoo, 10 W 
It 32(18-2) 

(2) Dois Ram t Mohonilto Roj, IS \V 
It 274 (1872) 

(3) Rajali Salieb FeiUad Scin v Paboo 
Rudhoo, 12 Moo I A. 275 (1809), andsee 
Murngascr t Do Soysa, App. Cas. (1891) 69 

(4) Salig Ram t Har Charan, 12 A 548 
(1890), dust , Muhammad Kiainat I Gliaflar 
Muhammad, 21 \ 272 (1899) 

(5) Mylaporo lyasiwniy t Yeo Ivay, II 
a bUl (1887) , 8 c , 14 I A 108 

(6) Bhouan Doss t Sheikh ^laliotncil, 13 
VL I A. 34G, 352 (1871) 

(7) Han Ravji t hhapurji, 10 B 461 
(1880), 8 0,131 A. GO 

(8) Lala Ram i Xem Xarain, 6 0 W N 

320 (1902) 

(9) Lunba t Rama. 13 B 548 (ISS8), 

Chonni t Umma, 14 M 40 (1891). Abdul 
Kadar t ^(ahonlcd, 15 M 15 (1800) [di»t in 
isarayanv t Shankunni, 15 M 255 (lh‘ll), 
which Nvas not a case where tho objection was 
tak< fi lor the first time m appesl] , Jtdgho t 
V'i'lum, 5 Bom I,. It 229(1'H)3), Uai Vnots. 


t Mulchatid,OB 355 (1835) [amendment hy 
invrtion ol prayer for an account] 

(10) Gobind Cllumler » RykniitnalU, 10 
W R bl (1873) 

(11) Parashar v Ganu, 5 Bom I, It 043 
(1903) 

(12) Joveph t bolaivo.lSW R 42i(IS72), 
s c, 9 B L R 441 , ref, Proby t Bell, 20 
\V R b(1873) 

(13) RajrupKocrv AbulHosMiii oC 304 
(1880), Puiija Ivuaurji t Bai Ku\ar, b B 
20 (l&Sl), K.oylash Lhuiulcr > bunatun 
Chung, 7 C 132 (1831) 

(14) Rupchand Dagdusat DaTUt\a%,b B 
495(1832) . Ka&imunms&at Nilratna,8( 70 
(1881), Kilalcant Bancrji i Surrsh Chaiulra 
laC 414,422(1885), 8 c, 121 t 17 , Dul 
labhdast Lakshmandas, 10 B 88(18b5), tlu 
Court, howe> er, has a di*c« tiou m the matte r 
exercisable with referenco to the jiarticuUr 
factsof the case see Murnsascr « DoSoys.i, 
App. (Jaa (1891), p 09 

(1$) Sankana i. Viruj^kshaiia, 7 B 140 
(l^), -V.V 

(IS79) 
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cojuincuccmcnt r-Mse au .vlU.initiM' ciso Whore lie Ini not ilonc bo lie niaj 
liivo l(nv( to aniomlhis pliinfc ami lofitatohmcaflo correctly therein if the Court 
I IimKs 111 it Ik* li n rested Im claim upon urong grounds from irusinforraatioi^ 
ignoriiui of law or fact, mistake or niiscoiislrnction of documents (1) Wiere 
in V suit for the rcco\ cry of v Bum due on account, the defendant raised a ploa 
oFtnnit It ion leave u as gr iiittd to aiiitnd the plaint h} sotting out an acknowledg 
nient signed by tiu ilcfendant within the jicriod of limitation (2) Where in a 
suit lor tout tho plaintxtLs dcscnbcil themscKts as “ c\cc\itorsand tmUes ot 
tlic proptrtus of in indowment” they were alloutd to describe themselres as 
“ dc foclo managers and persona interested m tho endowment ” (3) Where it 
w IS irgued that an amendment nllomng an alternative case to bo raised con 
veitid the suit into one of another and inconsistent cliaracter, it was held tliat the 
alttrnativo claim which arose out of, and was immediately connected with, 
the banio transaction was not inconsistent , (4) tho Court, liowevcr, adding that 
tho proviso to thii section in tho last Code must be read with sects 42 and 45 
of tliat Code and was not intended to interfere with them Sed quccre as to 
wliptlicr tins was not stitcd too broadlj It does not follow that because a 
pi lint might have originally been brought in a particular form, but was not, 
til It therefore it must be amended into that form If so tho object of the pio 
vision might in some cases bo defeated 

As alioady pointed out tho section has been now amended In all cases 
tho Court has a discretion (5) In exercising that discretion, it vnll, following the 
English practice, in general refuse an amendment which cliangcs the action into 
one of a siibstantully ditlt rent character winch would more conveniently bo the 
subject of a fresh action The question thus becomes one of discretion and not 
subject to a rigid i ule Whether amendment should bo allowed must depend on 
the circumstances of each case Mere technical aTguments showing a conversion 
of chaiictei will not be given effect to Ihere are such cases of convei'Jon 
where amendment may be properly allowed On the otlier hand any iiibstinb'il 
cliango in the claim made, making it more convenient that they should he tic 
subject of a fresli action will be refused 

Costs — In England the amendment may be allowed ‘ on such teiuis 
as may be just ’ (G) And the Courts mav therefore there impose terms as to 
othci matters than coats (7) In this country the Courts could formerl} h} tho 
teims of the formci section impose terms onh in regard to costs As to these 
the} are entirely in tlie discretion of the Court andthov are sometimes Qiarticu 
larly when the application is made before trial) reserved f8) Tiie section has, 
however now been amended in conformity with the English lula 


(1) 1^1 hlimibaij Harj OBUaR 1(1872) (a) 

(2) Oimmji ! Afakanji B 250 (1009) (6) 

(I) Bhanint i Juarniul 1*3 C I T 28> (7) 

(lOJO) 

(4) Saral riiaii 1 t Aloliun Bibi, 25 C 371 
iHO 500(1898) sc 2C W N 201 [Bint to 
enforce mortgage , pica of infancy anwnkil Dliani 
claim lliaf defi mJant «as not by reason of (ISO ) 
fran I rnfitlcd to roll on fins defciiw] 


(0) O 28 r J 

(6) Gunna]! t irnkniiji 34 B 270 (1900) 

(7) Sec King i Cooke, 1 Cb D 57 


Blii^natli, 22 f i » Ji- 
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Plaint. 


1. The plamt shall contain the following paiticulaTS * — 

Particulars to be con- (a) tlie name of the Oonit in winch the 

talned In plaint. suit IS bi ought ; 

{h) the name, (lo<;cription ami place of lesitlcnre of the 
plaintiff , 

(c) the name, description and place nf residence of the 

defendant, so far as they can ho ascoitained ; 

(d) tv1ie)c the ^^laintijf or the defendant is a mino) oi a jmson 

of unsound nnnd, a sfa(4^inent to that effect ; 

(c) the facts constituting the cause of action .nul ulnm it 
arose ; 

(/) the facts showing that the Court has jurisdiction ; 

(q) the relief \Nluch the plaintiff claims; 

(/i) uJicre the plaintiff has allowed a set-off or relinqmslicd 
a portion of his claim, tlie amount so allowed oi 
lehnqiiishcd , and 

{i) a ^Uilenient of the xalue of the siihjict’Uiatkr of the 'uiU 
foi the fiir^xtses of jutisiUctiou and of 
Jar as (he case admits. 

2. ir/<cic the plaintiff seeks the iecovor\ of moue\, the 

, ,, plaint shall state the precise .iinount r/ai»jiti/.’ 

Urn uhcre the plauUiJf sius lor imsiio 
piofits, (ir for <iji amount whuU will he (ouml due to /urn on 
taking un^'Cttled .accounts between him and the defendant the ' 
pliint duiU state ajipiOMmatelv the amount sued for 

3. ir/icre the suhjtct nuitUr of th smt nnuuottddi pnt 

Where the tut^rct the pUuiil s/<«ff conUnn a th^uiiionx if 

iimtifr f/ the sujt js t/ic pri>^>irty ^iidjruulto jdtntrjy if, iiJid, jn oj’t. 
„„mouaUep.vt.rt<^ 0|H U' ukuhjud hj UuMfiti 

or numUrb in a reemd o/.s«///ewi<i«/ or 7, the iduxnt «Au // fy 
such Ixuindunr? or numltcft.. 
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4. Wliete Uie plaintifl sues )ii a lepiesenfative character, 
When plaintiff sues as the plaint shall show not only that he Jias an 
representative. actual existing interest jn the subject-matter, 

but tiiat ho has taken the steps (if nnij) necessary to enable Inm 
to institute a suit coneerning it. 


5. The plaint shall show that tlic dcfendaiit is or claims to 
Defendant’s Interest he interested jn tlie subjcct-inattei, and that 
he IS liable to be called upon to answei the 
plaintiiTs demand. 


6. }Yheie tlio suit is institulcd ajlc) the eximaiion of the 
Grounds of exemption period piesenhed by the law of lumfntion, 
from limitation law. plaint shall shon tlie gioiind upon tthich 

(xeniption fioin sucli law is claimed. 


Plaint — TJio olijccfc of 1 plaint is sunplv to state the grounds ami rehef 
ujion and in respect of which a suitor socks the .assistance of the Coiut Its 
(ssontial puts ore (i) the title or as it is sometimes caUecI, tlic caption, 
(n) the statement , and (ni) the relief , tlie first of whicli is referred to in clauses 
(<*)» (<^), (o), and (rf) of rule 1, the second in clauses (e) and (Ji), and tJie third in 
clause (ff) The provisions of sect 50 which these rules replace was criticized 
as not complete Tlius it has been said it is “ a general rule, and tlic 
section appears to presuppose that the capacity of parties suing or sued 
should be alleged in tlie plaint, but it does not provide for such allegfl 
lions oxpresslj Similarly, m the case of joinder of causes of action, tlio 
circumstances allowing the joinder sliouM be staled, but there is no proMsion 
as to that Tiiere appears to be no doubt, however, that on the analog) o 
the practice of other countries all such facts should be stated in the phmt 
notwithstanding the last clause of sect 53, clause (6) (u) which provides lor a 
xeturu of the plaint {oi amendment if it contains particulars other than 
those mentioned in this section It is held in the United States that the isf 
of partnersliip should be allegid in the plomt, as partnership demands ani 
liabilities being joint, such allegation is necessary to authorize tlie join cr 
of parties So also, the value of suit and the locality of its subject inat er 
and of its cause of action, and other circumstances on winch the jurisd^tio’^ 
of the Court may depend must be alleged Thus the Bombay High o\u 
Circulars (Chap I r 4) evpresslj lay down, that in cverv suit tlie Court s ifl^ 
lequire the plamtijf to state clearly in the plaint how the value of the siu 
been arrived at, and that m a suit for the price of goods sold reta> > 
the plaint should cither set out the account in detail, oi should be accoii^ 
pamed by a copy of the account to be served upon the defen an^ 
Similarly, if auj law .authorizes a suit onlj after the plaintiff has ta cn sou^^ 
ntlier proceedings, given some notice, or leccived leave or sanction o 
Court 01 obtained a certificafo of some officer, the phinfc must ^ ° , 


tiioau pvocct dings have Iwcii taken, notice given, leave oc 


Rancfion remv'd, 
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or lortifirit. olit uncO, -vs tin rw mij !>c (1) TIip 'imondcd section ndds a 
si'll* incnt of tlio \aluo of tho anhjert miUtr 

‘ Shall contain ’ — Tho \ronl fnrmtrl) used uis “ hk/c/, iiul mis held 
to l)c 1 strong nni>crati\c (2) 

Title Rule 1, clauses (a), (6), (O), (d ) — The name should be gi\en, if 
jiosmIiIc, in full ind to the exunt ncccssir) t<i full) idcntif) the part} If 
tin re 1)0 more than one pi unlifT, or more tlnn one defendant tho name of cacli 
must Ik* gi\en Vs to rases of agenia, assignee'*, bcnaiiudars partners and 
utlicrs, SOI notes to 0 I rr 1, 1 And as regards suits by or against Go\ cm 
incnt ami public ofliccrafl) aliens and foreign natiac rulers (4) corporations 
lud companies (“j) trusties and executors (6) firms (7) minors (8) and military 
men (9) SCO also tin portions of tbe Code noted 

“If a person sues m a reprcsentatiae or ifluial eapacitj the capacity 
should 1) indiealtd in the titl The same should also be done when be sues 
irnreU as a memlKr of a firm «r as hoentirt or agent of some corporation, 
or on behalf of a lar,,tr numb r of (lersons Vnd tin capacit) is generall} 
111 heated b) idding to the name of the part) a dibignation denoting the special 
character or capacit) aalurh he sustams But the designation ma) be tahon as 
mcrtl) dcjcrijifto pcr^oiKT unless it is preceded b) the word ‘ as ’ or some eejma i 
1 nt of It (10) Vnd the general rtiU ap|>ears to be that tlio capacit) in which 
i party sues or bo sued should not only be indicated in the title but stated m the 
body of tho plaint also (11) 

To describe the plaintiff as residing in Chitpon Koadni the (own of Calcutta 
IS not a aaiTicicnt description of his place of abode nor is it sui&cicut 
umlcr tins section to describe the defendant as formerl) of Calcutta without 
alleging that tho plaintiff has been unable to ascertain his place of residence 
more definitel) (12) VMicrc it was contended that the plaint was bad as the 
rhim was set out by G \\ H manager (of a bank) but the words should haac 
been “ 1 he Mussoone Bank Limited it was held to be no ground for returning 
the plaint as tho intention and mcamug of the plaint w as clear that the circum 
stances set out applied to the bank and the words w re not capable of aii) 
other meamng (13) 


(1) Hukm Chant CPC 5S4 11 may 

liowcrcr ho perhaps contended that sonic of 
tl 0 matters referred to would como within 
clause (e) Otter cases might bo met by 
otlitr portions of tho Code as rg s 80 
wli eh requires a jlamt to allege tho giiing 
of notico or by other Acts 

(2) Shoo Prasad t Laht K ar IS \ 101 
40o (189G) 

(3) Ss -9-82 0 \V\1I 

(4) Ss 83-8 

(5) 0 XXIX. 

(G) O \\XI 

(7) 0 XXX. 

(S) O WXlI 

(9) O \\\ III 


(10) Hukm Chant C P C 58” 11 us the 

words Deputy Sheriff following a iiersoii s 
name were held not to denote that bo was a 
party to the suit merely aa deputy sheriff 
Greigt Clements 20 Colo 1C3 (Amcr ) So 
also where tho plaintiff described himself as 
D assignee of D it Co it was held that the 
act on was brought in lus mdindual capacity 
Butteifeld i ilocombcr 22 How Ih- loO 
( \mer ) cited ib 

( 11 ) Hukm Chan 1 C P C oS7 588 

(12) Bibeo Soloman i \bdoolAii7 4C I* 
B 3CG (18 9) 

(13) 'ttussoono IKi k, 1/1 v Itirlow, 9 \ 
1S8 (IS r) 
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JIio iLfi ndajifc 8 iiaino la gi\ei\ m tUc plaint in tho same manner as tie 
phinfiiTs 

VU those litlts )>} ivliidi n part} w generally hnown ought to be given 
and it 13 not the true construction o£ the section “ to say that ■where a man 
has titles, tlic claim to winch tillts cannot rationallj be disputed bj mIucH 
ho IS ^^eneiill) hiiown all tint the Code rcrpiires is that lie should be 
dcserilied in such a wa) ’ as niaj he siiflicicnt for identification (I) In fie 
case titnl an ordi r rejoetnig the plaint Leeauso plaintilT did not amend it, so 
as to give the full titles to the dt-fciidint was htld to he correct, their Lord 
sliips of till INiv} (nimcil ohsirviiig that *‘if a plaintiff, from animesit}, 
from pique oi anv thing m fact hut a horn fide dispute as to the right to 
a titU , obstinatelv lofuscs to gi\o his adversarj that title hj which he is gener 
ally rocogni/cd tlic Court ought not to permit or sanction that species 
of insult 


^^heTG a practice ixistcd in tlie Madras Courts to give as part of the 
d(8cnption the age as well as the fathers name, and tlicso were not given 
till High Couit nfused to inter/eic with an order rejecting the plaint (2) It 
Is iKit suflicKut to describe tlio di fondant morel} as formerly of ColootoHali 
in Calfutta without alleging tliat tlio plaintiff lias hern unahle to ascertain 
his pusent residence (3) Where a plaint described tho defendant as 
S G B of ■\Iussooric ’ and stated that she was executrix of the deceased B, 
it was held not to be open to objection as it was clear tJiat tho defendant was 
stated to bo executrix of tho deceased and tho smt was brought against her 
in that capacity (4) 

riicro 18 no provision in the Code as to how the defendant is to be sued 
and named in the plaint whew his real name is not hnpwn to the plaintiff and 
cannot bo ascertained by leasonable dihgcnco (5) Names are only used to 
designate persons and as a means of identifying tliem Tho 'ictioii is not agaiwt 
flic name, but against the person designated thcreb} If therefore the real 
defendant has been properl} served with a siminions in a fictitious name aud 
lie docs not appear to defend the siut a judgment rendered against hun m su" 
name will be as effective against him as if his true name hod been given m tlio 
proceedings in the action (6) 

It 19 one of the first essentials of a suit that the parties, and spcciall} tie 
defendant must be aliv e at the tune of the institution of tlie suit If the person 
named as defendant is found to have been dead at the time of the presejitaiion 


(1) jraharaja of Vizmnagram t Raja Lak 

slinii ChoUaja 12 B LB 443 « c 18 

W R 301 (1872) roiorsing tlio decision of 
the High Court in 3 AI H C R 31 (J8C6J 
In this case the Privy Council though point 
mg out that tho case «a9 <lis(ingoishablo, 
aipcarcd to ihsanro\o of Ivishrn Chand t 
Afeghraj J2 W R 4'’0 (1803) m »luch 
tho C )urt refused to insist oji tho insertion of 
the words Poy Bahadur 

(2) Sojnajajih J ‘'iiva>ja 7 / I 

1 cp SI (1897) 


(3) Cibcc Solomon t A.bdulAziz 3C B B 
306 (18-9) 

(4) Mussoone Bank L<1 t Barloiv 9 
188(1880) 

(5) It IS stated in Ilulin Chand ^ j 

589 '•90 that most of tho Code’ of 
Unite 1 States allow tlo de/cnlnnt to 
ihsignatc 1 hj a ficlitiou’ name ninm 1 ' 

by soltelit itm„ Ho true nntno wltn 
covered 

(•) n. 
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o£ the plaint, the Court will have no jurisdiction o\cr it,(l) and must refuse 
to proceed further, leaving the plaintiff to begin dc »>oio against any person 
against whom he may have a right to proceed (2) It lias even been held in the 
United States that i£ one of the defendants was dead the judgment will bo void 
as against the other defendants also (3) And the principle appears to be of a 
general application Thus Freeman, in his work on Judgments, (4) observes 
that “ no sort of jurisdiction can bo obtained against one who was dead when 
suit was commenced against him as a defendant, or in lus name as plaintiff, 
and that no judicial record can ho made which ivill estop those claiming tmdn 
him from, shelving that ho dicdheforo the action was begun , and that a judg 
ment for or against him must necessarily be void” It is stated (5) that the 
Courts in several States of the American Union have held the same even in 
suits against a corporation, commenced after its being dissolved, (6) though 
the rule does not appear to have been there apphed with the same stiiotncos 
in the case of a plaintiff (7) Thus a judgment m a suit instituted in the name 
of a party who is dead at the time the suit is brought has been licld in some cases 
to be onlj voidable (8) And Mr Black in hia work on Judgments (9) observes 
that “ if an action is commenced m the name of a person already dead in intcrcbt 
or if one of several joint claimants is dead lieforo action brought it is held that 
the defendant must take advantage of the fact bv plea in abatement at the 
peril of being estopped by lus silence and the judgment for plaintiff will not bo 
(hsturbed ” (10) 

A description of a party as insane in the plaint is not evidence that he 
was excluded from tlio inheritance bj reason of insanity when the succession 
opened (11) 

The statement Rule 1, clauses feJ, {b) —A plaintiff when lie fiks lus 
suit must allege the cause of action m the manner ])r».scnl)cd m this rule, and 
must prove the ueecssurv allegations in so far as thev are not adnutttd b) the 
defendant (12) Hie whok objvct of pleadings is to bring the partus to an 
issiu and thus to secure that both ahall know befuri the c vusc comes on for 

{]) MoJjuu fJjUHil r I izrriu Tam, 12 Mr r»”/\n)rr) 

W H 45(lsrq) (S) VI VUllan Hickman n". W \a *Oj 

(2) Moharaiioo Surno Mover * Itvkunl (Viiicr) 

Chunkr 2o V\ R 1* (9) 5 201 

(3) Mils t \aron J1 ^outli (VL>ii.) llrit. (10) Viil lbi< It is Kiatc ) lia« been 

"^(Vmtr) (lUil in Hukni ( haul C r ( followed bj the Suj rune Ci urt cf U«»t 

’’sS, from wh rh this nuU* 18 tak iL Inti a V ir^mia m M att r Hr nkovrr SM Va.323 
casr A ludgincnt against tho } rincipal Irbtor Uuannou J oliscmng that tic fact that 
aiil tho surrtv was liU soil again I tir dtl ndanl iiJ not kjiuir f I • Icath can 
f rincr alvi although thr latUr ol nr was luaLr n • ililTi rener oa to tlua ]•< n t 

ilcad at tho tin c < ( tl i inMiluti n c f t) r >>uii (11) Uan Ihjai r Jagal {ol Is ( 111 

(4) I lo3. (Iss)) ar 17 1 V I'l 

( )) Hukm ( 1 and (PC .>sn, (12) Gauo r ‘•i llu»»ar 1 lU-ii. I.. P .S 

(I ) Tajl r I 1-lh tt 2 In k ss ( Viter ) (1 s)l) and Lo luuat in lado aUlU ni t n:; 

1 I > lib ^ 127 Mav.v a.r ( \ti < r ) unis < ii wl i h tho tu l (an l« 1‘an I ( ( 

(V, 1 ^ I HiiU n IS M >. 1 Mr ( \ii r ) a M-cunl *u I « n ori/Ui Is whi h ru 1 at 

Ian l( n f ( au j 1. 11 12 "s U 1 |v "M itotmo iLo Cr»t was lrfc-i.5,bt w><l mJt 
( Vi I r ) al f I*r« 1 ui J I- 1 am fb jn, 

OMril. loilit fsiiTlkWik 1 \\ 1.. ts2(ls*3k 
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tiial uliit H t)io real point to bo discussed and decided (1) 'Ihe two 
points to be attended (o arc flic form of, and then the contnits of, the state 
niont As to tlio first, tlie former section stitis lint the langmge must be 
both phin and concise (2) Ibis is a matter now dealt with m 0 VI r 2 
J ho nutcinl parts sliould bo stated in a summary form, clearl/ aud 
precisely jet briolly and Hiieeinctly. While a liberal construction should 
bo given to pleadings, so as to give effect to thur meaning to J)e collected 
from their whole tenor, they ought to bo expressed witli sufficient definitp 
ness to enable the opposite party to understand tlic case he is* called upon 
to meet (0) lo avonl prolixity, the pleader should omit every allegation 
which 13 immaterial and unnecessiry, as also all unnecessary dctaib whta 
alleging parts which arc material (1) A certain amount of detail is ncccssai} 
Vlthough pleadings must now be concise, they must also be precise ” (5) 

The statement of f icfa must be witli specific jiarticulaiitj , and not by way 
of vague gejieialirations As observed by Ried J in the opinion of the Supreme 
Court of Colorado in Robinson v Dolores (G) “ the conclusions of the pleader 

stab d IS facts hroad gcncrahzations sweeping and comprehensive osbertions 

of conspiiacv friud, mismanagt ment and inco«i}ietency, cannot be undt, m 
ph ading, to supply the wants of spicific facts 

TJius It IS a settled rule, tint m an action for false and frandulcnf 
luisroprescntation the statement of claim slioiihl state the details of each 
alleged misieprcsontation (7) In fact it is a general julc, tint wlicro fraud 
IS intended to bo cliarged, its details must be specified , and general aUegabo^®' 
however strong, arc insufficient to constitute on av trment of it (8) 8®® 

0 V r 4 In the first cited case Lord Selborne observed, that “with 
regaid to fraud, if there bo an) pimciplc vvliicli is perfectly well settled it is 
that general allegations, however strong maj be the words m which tbev arc 


(1) i'gr Jcisel, af K , Ihorp I HoHswortli, 
J Cli D 030 

(2) In Bishe^Iiur Persliad t Uaoi Cliiiruii 

-> V ir r R 25 {1873), at p 28, Stuart, C J . 
said I do not drsire to apply strict rules of 

pleading or anj unnecessary refinements of 
legal a:t in onler to \iork out the require 
ments of our Code of lOrocediire, but I must 
insist upon tlie allegation of all rclerant 
facts bong clearly and coherently staled 
and it IS, in my judgment, no part of the duty 
of a Court to liclp litigants by siiggesting 
what their ni-atimg is in effect, or by infer 
ring tlioic right of rchef from confused slate 
ments, uhich at bc't only suggest but do not 
distinctly txpress, the legal claims 

(3) Indur Chundcr t Radha Ivisliorc, 19 
I A 90,93(1802). s c, 19 0 507 

(4) Annual Practice, 1905, p 239, andsco 
Jlukin Chand, CPC 591 cl seg , wliero tlio 
subjict IS more fully cousuUved, and Odgci^ 
on PI ading Iho subject of pleading 
^tiiorally is now dealt witli in 0 1 f » attlf 

(5) iVr Ka\, f. In rc Pirlon, W H 


(Eng) 287 

(0)29 Pac Pop 7o0 (Amer), cited iw 
Huhm Chand, C P C Oil 

(7) Schgoiann t Young, 1884 i I'S 
VV N 9J 

(8) tVaUingford v Mutual Society, 5 'PI' 
Cas 097, cited iii Gunga Naram i 

ram 15 C 533. 537 (1888), s c, 15 I ' 
119, Lawrence v Noiroja, 15 App 
221 Hie Punjab Chief Court, in As 
struclioiia to Judicial Officers (s 2, r 
(m )) laid down Plaints containing 
and loose statements of a general charaitcc 
allCgUig fraud, collusion, ‘ deceit, 
and fraudulent acts,’ and the like, which are 
never made to take a defiruto sliai>o aiu a|0 
frequently impossible to prorc, are frcqiic^^ ^ 
admitted Phia should not bo 
WJicro fraud is alleged, tho particular ac 
showing that it has actually been 
iQUbt be plainly auddofinitelj set fort * ’ ' 

plaint lieiiig n turned for ainciuluirnt *‘i “ 
risiictf wIhii uec( “siry 
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btikd, arc insulhcicut c\cu to amount to an tivcriueut of fraud of A\hith any 
Court ouj'ht to take notice ” This was cited with approval iix the Privy 
Coaiicd,(l) by Lord Watson, \%ho fcaid; “ Wheu fraud is charged against the 
defendant's, it is an acknowledged rule of pleading that the plamtiH must set 
forth the particulars of the fraud which he alleges There can he no objec» 
tiou to the use of such general words as ‘ fraud’ or * collusion,’ but they are 
quite ineffectual to gi'c a fraudulent colour to the particular statements of 
fict m the plaint, unless these statements, taken by themselves, arc such an 
to imply that a fraud has actually been comnutted ” Thus a plaint to set 
aside in award must definitely state some fraud or other malpractice of the 
opposite pirtyf2) The decision of the Privy Council cited, was acted upon 
m a case (3) m the Bombay Iligh Court, huUon J , observing that the plaint 
ought, inimcdi del} on presentation, to h ivc been Tcjccted or returned for 
amendmi-ut, as it did not disclose a cause of action A charge of fraud must 
be aubstautialli proved aa laidfl) and it must be so proved at the hearing 
of the case, and cannot be reserved and proved in the course of taking 
accounts (a) 

Facta must be stated as facts Modern pleadings ore morclj concise 
statements of the facta Inferences of law should not be pleaded Pic idings 
should not contain mcic arguments (6) A plaintiff thus cannot aver that 
“ ho 13 entitled to ’ property, for this is. a oomlusiou of miicd fact and law 
IIo must state the facts whuh, in hi» opinion, give him that title Tht 
mvt‘'rnl fvets only should be pleaded But each part) must alwojs state his 
whole ease, and all the f icts which arc essential to the cause of action, hut nob 
tlic evidence by which they arc to be provcd,(7) though “ there arc many eases 
in which facts and evidence arc so mixed up as to bo almost undistinguish- 
able ” (8) In other words onl> operative facts, as distinguished from pro 
bativc or evidential facts should bo pleaded, and of the former, only the 
ultimate facts 

The plaint should include all the existing points on which the plaintiff 
cm succeed (9) And i plainiifl is only entitled to succeed upon the cause of 
wcUou dlcged b> lum. uv Uvs plaint (101 It uvuot, Unwev-t toi the 

pi untifl to state in what form of action he sues (11) 

Whcio tlic plaint discloses all the facts constituting tin t lusc of .ntion 
the form of the action is imnulenal Ibus, m a suit fur mortgage moinv and 
interest bv the enforcement of the mortgage hen even if the hyi»otln cation is 
not proved a personal decree maj be given for the amount claimed as damages 


(1) UuDga Nax&m t lUuckraui, 15 \ 

UD, 8. c , 15 C o33 

(2) lluiehurau Dos t Uajari Vluh, 1 ]q( 1 
Jur, O b. 12(1801) 

(3) Km!ina]i t VVaiunaji, 1^ B 141 
(l89J) 

(4) VWul Hos&ciu i luriier, H B b2U 

(IssT); Aiid the cvideuc« must be coulined 
to the aUegatioiis Knshnaji r I<» 

B. 144 (1SJ3) 

(5) Vdvocalc tivncral t Ihii Tuiijaboi, lb 
L. Sol (ISJ3) 


(0) Bi'.hcn fcahaj c I B«.r Ivishon , S \\ It 
295(1867) 

(7) \auual Pratt lex O I'l.r 4. btt 0 M 

r 2, itnU. 

(8) biwth t West. \\ N (IsTo) j5, 
Uoberts * OwcD, 0 i L. m 172. 

(9) lUnincrr H.ght,2l4V R.3l0(taig) 

(10) Pre n,«n iinil f lUia Churo, 20 W. IL 
4^2 (lsT3) , Dtnotundhoo r Kn tomonce, 2 
ti lo2 tlx.o) 

(11) l*rasal r L4it Kuar, lb A 40J 

(ua«») 
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the do„i md was res-.rdcd ,n tho lyl.t of a suit for coiuiKinsatlon m iUm„m 
01 hrtach of tiio coiitraa, or for money hid and rcecued for tho rlaindli 
so, or for money lent So also, m a amt foi rent on a /.ahufjaf, if llw iMpI 
ml Foved, a detree nuj be guen for rout at tho nto proacd to he paid 
before t)ie alleged iaiafym ,f there ahould be evidence of that, (3) men thoogl 
lliat may not luee been cxpreaaly cliunied in tho plaint In tho under 
iiiontioned case (3) tliia was not done, as there was no such eiidencc , but the 
1' un 13cuch baul •• It la m tho disciction of the Court to amend the plaiat or 
tho issues and to .illow it (te tho alkrnatnc claim for rent paid before) 
o 0 tried And wlicre tho omission to make tlio claim in the plamt appears 
to have been fioni und\ertcnce or by mistake, it would be proper to do 
so I\ here in a suit for possession of certain land on the basis of a lease granted 
to plaintii! in 1331, it was alleged that the plaintiff had continued to 
hold it since then as a lessee from }car to jtar, he was allowed a decree on 
the giound of the ficts prosed showang that ho had an occupancy nghh 
sueh .iltcinatlie title not king inconsistent with tho alleged title under 
tho lease (4) ' 

Nottly, as to tho ooutonto of the statement A defendant is entitled at 
till i 11 lust si igo of the hearing to obtain the dcehii ation of tho Court open 
the ipiostion vvhe-tliei the pi unt discloses a cause of action (0) 

Among ultimate opiratno facts the plaintiff’s title or right which lias 
beou intriiiged must bo first stated Ihe csprcssmii " cause o/acltm" ba‘ 
be en undeistood to bo used in this section in its broad sense, as including both 
tho infringement and tho right infringed, which latter must therefore bo set out 
in tho statement of the plaintiff s cause of action Thus, m a suit for redemp 
tion of a mortgage, tho mortgage must be stated (6) In a smt for a declaration 
of title to a property which the plaintiff adiiuts was sold to the defendants 
ancestors, and to which the plaintiff cannot establish a right wathout setting 
aside that sale, the plaintiff should allege the circumstances which he rebes 
upon for avoiding it (7) And where the plaintiff’s right to tho thing sued for 
is deiived by assignment the fact of the assignment ought to he stated in the 
jil unt (8) A plaintiff suing for possession of taud by redemption of the inert 
gage, must show in his plaint the ciistmg title he intends or hopes to 
prose, and upon which ho rehes as entitling him to tho ichef which 1“ 
isles (9) It IS a geneial principle, that a plaintiff suing for possession must 


(1) Mabc&li Stiigh I Cliaultarja bingb 4 
i 245 (18S2) , Slico Naram v Jai Gobind, 
1 wV 281 (1882) 

(2) Roushan Bibco i Ifuriay ICrislo Natlj, 
S C 020 

(3) Lulvbco Kaiito Pas v Sumecruddi, 13 
BLR 243 (1874) 

(4) Surjoo Pcrsbid i Ivasbce Rauat, 21 
W B 121 (1873) 

(5) Umumo^cc i Raj Knstu, 3 C W N 

2,0 (I88‘i) \ 

((>) 'ihb.u I'raiT I t J abt \ 103 


(1890) 

(7) ,£lzuiiudin Kban e Zia ul Niua, *’ 
309 ( 1882 ) 

(«) Brooto 1 Glblon J1 \V E it (IS'J) 

(9) Parmmand t baliib lb, 11 1 ^ j* 
(1889) In tho caao cited, Lflgc, CJ, 
irlioni tlio other Judaea concurred, obsonr 
that it uouid not havo bcensulScient to etnt® 
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show that at the date of the suit ho a\aa entitled to that reUef (1) It has thus 
been held that the ouner of demised land cannot sue to eject c\en i trespasser 
so long as the lease is outstanding (3) The Punjab Chief Court, m its Instruc- 
tions (3) to Judicial Officers, laid down that “ it should appear in the plaint 
that the persons, if more than one, who sue together as plaintiffs, aff, either 
jointly, seTicrally, or in the alt€rnati\e, claim the right which it is the object of 
the suit to vindicate ” 

Where the plaintiff’s right alone constitutes the cause of actio u, it will 
be sufficient to allege only that right Thus, in an action for partition, the 
plaint should state the titles and interests of the co tenants, plaintiff and 
defendant , but it is neither necessary nor proper to show any deraignnu nt 
of the plaintiffs title (4) But where the smt has been necessitated by any 
act done to jeopardize the plaintiff’s tight or evidence of it, that act should 
also be stated Thus, in a suit for a declaration of right, the plaint should 
specify not only the title to that right hut also the act of interference with 
that right (5) and the circumstances which necessitate the apphcation for the 
declaration (6) Where in a suit b\ a relative of a minor agiinst his adminis- 
trator, the plaint merely stated that the conduct of the defendant was mi 
proper, and that the plaintiff had suspicions that tlic defendant would waste 
the property of the minor, but failed to specify any instance of inaUers itioii 
or to give any reason, plausible or otherwise for believing that the defindaut 
would waste the estate, the plaint was rejected (7) Snmlarlj, Jii a suit to 
compel ones neighbours to agree to a particular bne of bound irj being 
marked out between plaintiffs lands and tbcirs it must bo stated tb it they 
have b) some overt act transgressed that boundar) (S) In a suit to have a 
contract cancelled and the plaintiffs deposit returned witb damagts, the 
plaint only alleged that the contract was “ caused by one of the p irtiis to it 
being under a mistake as to a matter of fact and'Vhc High Court held that 
as that would not liavc made the contract voidable tlio plaint did not dlbclc^c 
a cause of action and that it should have been returned for amendment on 
that ground (9) 

the grouu 1 that the luurigago debt had bcco 
discharged bj usufruct Such a plauit «ouId 
nut bhuw the circuiustaiiccs coiistitutiiio tho 
cau 0 uf a tioii or uhen it ar»'>c or m fact, 
that an) caUbc of action of right to buo 
existed at the comiiK iicciiiciit uf tho buit 

(I) UamaimUn t I’alikutti J1 VL isS 
llsjs) 

(J) Daiis t Vbduol Haiiud S V\ R 
(M-T) 

(3) & r u 

(4) PhiU. If aJ I JJl, »,f,d in 

HuhiaChaiil C I* C lOo 

(,>) ) icfe Muhamiuadi t Jiuani I' R 

No 4J 

(0) ''iud Khadi « Ui t Nauxr Rt(,utii 3 
V. II 0 a -od(ls7l) 

(7) Ilamo-lardas r Ltamxiam 1'* it It t 
U lU llb7J). \\i In-H. t J, 


that tho ilaiul should 5[>c(.ify ono or iiiuru 
bu h a u or ehouli a^ bum buti ( ii.t ry 
reason for a] imhcii lm„ an iiijur> t thu 
ota'o uf tho lU nor bt thu admiiiistr ii r 

(S) Viuevruunu s>a Ih^ui I i Ci (jal 
dd U R 131 (lft-1) 

(0) bayabhat > I alvliiua.luiid i H O-i'i 
Birdauut J in the ju 1 „uk nt I tl 
t/i>urt abiding that it kU ul 1 iill r taivi. 
allt^da im-taki, cuiumua to h- Ih {urtuJ as 
to an l‘^•<atul iuatt<r uf fact b) uLich tlai 
a„rv<.nw.a( latnixn tfu.ui «ay nnlm'd til, 
and un the lUscuttrv uf tihich the dciaj it 
ttas tdaiuivl or eUo IS h< f shuxl 1 Lato U.1 1 
clautKsl <il that tiat r ally { 'a tid * casr) 
on tlw) gruua 1 that hi. ha 1 lax.n i to 

inur (ito the agus.,. nl by th- fi*-i uf lL« 
dt' liUut. 
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Whoru .i 'juiL Jaba5caouthciiaualiiifriii-'oiiitntof.irJgh(,thcJiifriiigemeiit 
M thQ lactstonbtitutmgtlioiiiirjiigemenfcbliould also bo staled ILusiaasuit 
01 uaiuagcsfonajurydono, thojuitiirc of the injury should be bet out ( 2 ) .Vnda 
biut to i\ u boundary bliould show tliac the boundary has been traiisgrcoicd (3) 
10 p amtiff may baso lua cl um on alternative titles ujuch are iiotincoa 
bibtcnt with oacji otlicr , (1) as, for example, when a person claims possesMon 
o cirtaiii and by licrcditar) right, or, in tlie alternative, by the nglit 

d rived from adverse possession for twelve }cars,(0) or upon a mortgage 
and deed of sale (G) And a mortgagor smug for redemption may aver that 
the moi tgago money lias been rcjiaid. and tJiat if anything be found to be due, 
that he Will pay it (7) But inconsistent titles, it lias been held, should not he 
vllowcd to be put forward, as, for t sample, a elaim to hold a hat on the ground 
of title by jircscription, <uid of projmclary right to the 1 iiid where the hi la 
Ik Id (8) In the c.isu below,(9) the gist of the plaintill's charge against the 
elefcadant was th«it she never executed a deed of sale m his favour, and that 
tlic document set ujj by ium was a forgeij , anil it was observed that it I'as 
not competent to the plaintiff to combine witji that charge as an alternative 
the wholly inconsistent charge that if the plnntiif executed the document no 
cousideiatiou was received by hoi, or that fraud liad been practised on her 
Tho Bombay Higli Court Ji is held that inconsistent assertions of fact cannot 
bo pciinittod in the pleadings, but that on tlie same basis of faits two distinct 
titl's may be put forth (10) Ihc decision cited of the iladras High Court was 
dis'-cnted from by Allahabad High Court m a case (11) in which tho claim "as 
foi a dccliration tliat a bond was not executed by the plaintiil, or, at least, 
that it was null and v oid for want of actual and valid consideration , and the 
Court observed that tlie Code did not authorise the rejection of a plamf 
contaimug praters foi such rebefs, and that it was unable to follow tho Madras 
High Couit “in holding that a Court has jiowcr to throw out a siut on thv 
ground that, in its opimon, the plaint sets up two incon®istent case*" 
howcv or, stated that if a plaintiff chooses to come into Court on a plamt which 
contains allegations inconsistent with one another, this circumstance might 
militate stionglj against the plaintiff succeeding in the suit though it would 
not justify tjic Court on this ground alone in dismissing it In England, tht 
old rule of pleading (13) was that a 2 >Iaiutiff tould not plead inconsistent 1 ids 

[I) ^lohcsk Chuiidcr i 11 umlliuii Pal, IJ 
W K 2lS(lb70), HuIimCliaiid.C P C 005 

(J) Vmtcrooanissa Beguni i Gopal Salioo, 

11 W K 131 (1874) 

(1) Woodit Sui^U i Bulilco biugli, JI 
W It IJ (1S73) , MtGulabKocri Badsliah 
lialiadur, 13 C W N 1107(1000), LaLsIuui 
t Varu Devi, 37 M 20 (1014) 

(5) Ib 

(0) llaoigutty i Abdool Ui, JO \Y K 73 
(1873) 

(7) Butcbaima i Varahalii, Jl V 108 
(1001) 

(8) llijili 15ijy> Kesinib t Obhoy Cliuni, 
lUU it 108(1871), III ubicli cjso tbo Court 
baid the Muusif wuuld Iiaie dune mcH (o 


ba\o icfu&cd to lecnic the plaint on Ido 
lb all la Amccroonaibsa i (yooujarooddt‘‘'» 


Iiloiutiff should not succeed 

(9) I^ajipa t Raiualahsliamnia, 13 VI o 
(1890), following Ualiomod Baksh t iro»»ca»i» 
15 C C84, 002(1888), s c, 15 l SO 

(10) Ningappa v fehnajipa, 19 B 3-3r “ 
p 327 (1891) fault for locoicry of 

on allegation of jiartition , suit for jiarlilio'd 

(11) JiHoc Vlanon, 18A ]J5(l8Jo) 

(12) Sko iUHliuts I Lauibcrl, U X “ 
45S, 100 , and t ists c ilcd iii l>aoOl « LaWoii, 
7 eh D I, 1. 5 
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Hut tlio Judicuturo Act Ins cabrgtd the liberty of the jilamtifl lu claiming 
relief, and it is held that there is nothing to iiroscnt either party from setting 
up two or more inconsistent sets of material facts and claiming rehef there- 
under m the altcruali\o,{l) and c\cr since the Judicature Act inconsistent 
defences, such as nc%cr indebted and pajment, are did) pleaded It is to be 
obsened, howi-\er, that there arc ibUercuccs between the position of a plain 
till and a defendant The plaintiff often has a personal knowledge of the 
facts which the defendant may not ha\c, and while it is open to a plaintiff 
under certain circumstances to rest tie u ground of claim, a defemlant fading 
to insist on a ground of defence in one action caimot raise it afterwards in another 
vction at the smt of tho same port) The defendants nia) be eomplctc strangers 
to tho transactioua and the defences raised ma) ha%e reference to matters 
not ncccssard) or probably within their own knowledge bo a Hindu wrote 
his will, dcMsing certain ancestral propert) to his wife, and on the following 
day ho registered it and took the plaintiff in adoption The testator died shortly 
afterwards It was found that the plaintiff’s natural father was aware of the 
dispositions contained in the will, and that the testator would not hi\c adopted 
the plaintiff but for the consent of the natural father to those dispositions The 
defendants who claimed under a gift from the wife had demed the adoption 
m then vmttcD statement and on appeal raised the further plea that the adoption, 
if any, was conditional on the pcoMsions of tho inll being acqmcsced in held, 
that tho defendants were not precluded ffoni succeeding on the latter of these 
inconsistent pleas (i) 

Probabl) haMng regard to the scope of the Code tho rule which should 
be followed is that mconsistent and altcrDati>c claims arc allowable if arising 
out of facts which are not inconsistent, and that a plaintiff should probably not 
in any ease, and ccrtainl) not where the facts arc presumably within his know- 
ledge, be allowed to plead inconsistent facts but should be called upon to elect 
bo that the defendant ma) know what case he has to meet, and that a defendant 
biimlarly should not be allowed to picid inconsistent defences unless he is a 
stranger to the transaction and the true state of facts is not Avithm his personal 
knowledge Thus it has been held that ,i Mahomedan plaintiff who first claimed 
the propert) in suit as the heir oi his father, on the ground that his mother had 
no title to it could not lu the same smt contend that liis daughter had acqmred 
a good title to it from his mother and that therefore ho w is entitled to it (3) 

t. plaintiff must be bimtcd to the ease which he puts forward m the plaint 
hut he may put forward therein an alternative ease from the commence 
meat as the defendant will then know that he has more than one ease to meet, 
and will not be taken b) surprise (4) The different titles should be set out in 
the alternative, for a claimant who has failed to recover propert) under one title 
may be barred from bringing a second smt to recover the same propert) by a 

(1) Annual Practice, 190 j, p 237 It is, (4) LaLshmibai t Ilari 0 li U t. It 1 

however, to bo noted that under 0 19 , (1372) as to amendment for (urposc of rais 

r 27, the Court has pou'er to strike out em mg an alternalire caae, tb , Shib Knsto 
barrassing picadmgs This nilo is now re Sircar r Abdool Hakeem, 5Ct 002 (1&70) In 
produced mO VI r 16 o( this Code Bahuakund i Balu, 23 A. 49S (1903), the 

(2) 2sarayansanii c Itamasami 14 1~2 olternatiTo cose was held to have been made 

(IbOO) from the commencement. 

(3) \bdul i ihakhan, 3o B 297 (1911) 

2 z 
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dilLiuiit title ( 1 ) Where lu an actiun of ejcetmoiit agauiit a tenant liiiiij 
^ <-‘^30 3Uu(I on w w midmibsibic in evidence for of registration 
in P ‘lint wiw not amended to ono containing -in alternatiie claim for 
par 1 ion leld tlmt the iilaintill could not bo allowed to fall back uponlus 
ocucr u title and obtain u dccrct for partition (3) 

As to the place wliere a cause of action must be deemed to arise see 
notes to beets 19 md 30, ante Iho date of accrual is a question of substan 
ivo au It should bo gneu as correctly la practicable (J) In the ease cited 
Im suit was for posscbsioii uid it was held that the date of the plain 
iti a disiiosscbsiou must be given as iccuratoly as possible, especially Tvlien 
one of the issues was whether ho had bcon m possession withm tiehe 
years Vs to rohnqmshmcnt, see 0 II r 2, ante, and as to set ofi 0 VIII 
r G post 

rtchiucd objections, howcvci should not, unless where it is absolute!} 
iieccss ir}. be illoucd to prev ul Thus where it was objected that a plamtbad 
been drawn for icctifieation of a compromise instead of a decree, it was held that 
this wts I mere tcchuicahty since rectification of tho decree would follow il 
the plaint was successful (4) In the under mentioned ease, (5) Couch CJ 
‘^'iid Iho plaint m this case is diawu as so inanj plaints are, in a very im 
piopci manner with lofcrcnco to the cause of suit but tins Court cannot allow a 
phintifl to bo defeated in las suit on iccount of tho improper form of the plaint 
if looking at tho wliole of it wo c lu s i} what is the cause of suit Of couiso 
wo arc not to allow i pi uutiff to succeed upon a cause of action which is not id 
tho plaint but tiie language of these plamts is not to be read too strictl} aal 
wo ceitamly arc not wilhng to give effect to any teebmeal objections arising 
upon it ibis and similar cases were decided many jears ago and stricter 
rules have been now enacted m 0 VI A document referred to m the plaint 
IS not necessarily a part of it (6) 


Relief Rule 1, clause (gr)— Iho object of a smt is to obtain some 
particular remedy or rehef This is stated in the prayer of the plamt for just 
as the defendant is entitled to know what facts the plaintiff rehes on a»d 
intends to prove in order that he may meet them for tho same reason he is 
entitled to know what use tho plaintiff intends to make of his alleged facts 
and the Comt should know the nature of the plaintiff a demand which wlcn 
obtained is embodied in its judgment In the corresponding provision of tic 
N’ewYorkCode ‘judgment xs substituted for rehef m order to exclude from 

the plaint prayers for provisional remedies which it has been said need not 
find room m it (7) "Mention need not be made m it of that which is machmer} 
for the grant of the relief prajed for Thus it has been held that a demand 
for money will include a prater for its recovery by the sale of the jroperty 
Iicid in mortgage for it (8) and it is not necessary to mention the sale m ^ 


(I) DcQobundlio Cho vdliry V Ivriatomonco 
Dossco 2 C 152 (1S7G) [(list J.haUoro Be 
c/iarji t liialoro I’oiaji 14 11 J1 {18S9}] 
Ivolidhuu V bhiba Nath S C. 4S3 jOI (1882) 

(-) Uamch'tn Ir 1 1 \d u Itv loU 4dJ(I88l») 

(J) llo^duiatli buiiuili i Oja I Uibcc 11 
U U (18bJ} 


(4) Smh Cha idra Pal Cho vdry t Ir * 
PrasodPalChovIrj 40 0 541(1913} 

(a) Kalco Narun t Chundtr Narun - 
W B 2wS (187a} 

(0) louKo 1 r lUtmrt,c2 

(7) ir k i tha 1 C P 0 Ola 

(8) Ivtt% uatb y badasiv -U 0 805 (1803} 
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pKmt In .V suit fur (^uutiibntiun, thu 'iiiiuunt due frum (.ach defendant 
should be siKufud; but «bciQ tbia cannot be done, the ascirtaimncnt of 
the amount should form a portion of the relief sought (1) A suit, it was held, is 
often brought only for accounts, and t 8ubsc<iucnt smt for the balance (2) 
It IS preferable and more convenient, however, that the suit should be not 
Old) for an account, but for an adjustment of accounts and for payment of 
the balance that may bo found due Ihis ts the usual practice on the Original 
fcidc of the 1‘rcsidtncy lligh Courts, and it is specially desirable m regard 
to suits against agents in eases in which, us under Bengal Act VIII of 18G2, 
the jicnod of himtation runs from the date of the termination of the agency , 
because the a^ent may make dclaj in giving the accounts, so that the subsc 
ijueiit siut for balance miy be barred (J) Iho object as to which a rchef is 
claimed should be described with suflicicnt fulness so that there maj be no 
doubt or diQiculty as to its identification Ihus, where the object of a smt 
IS to prevent the plaintifTs rights over certain lauds from being infringed 
upon, the boundaries of the hnds should be given m the plaint (i) See the 
now third rule ui tins Order and notes to 0 XX r 0, post But it has been 
held that a plaiutifTs suit did not ncccssani) fail upon tlio ground that there 
vjero no houndancs given in the plaint when the> asked merely for a declaratory 
decree lu re8i>cct of their title (5) And the mere onussion from the schedule 
annexed to a plaint of the houudarics or other specifications of land will not 
exclude from the operation of the decree matters which arc by name stnetly 
claimed lu the plaint, and referred to as such m the decree (6) So, also, m a 


(1) Uujaput list t Msbotued Ui lUiao, S 
N W P IL C. R 21S {1873) 

(2) Gubmd MoLun e Sheriff, 7 C ICO 
(15S1) 

(3) Sbosiu BUousbun Pal v Guru Cburo, 7 
a 80(1891} 

(t) Ajoodhia Lall t Guiuani Lull it C 
I.. II. 134 

(5) llaj Naram Dm t Chowdbry tjliama, 3 
OWN 102 (1800) 

(0) Sbib Tvarain t UazQ Naram, It B 
112 (1873) Tlio corresponding section ( 4 .O) of 
tho Codo of 1859 expressly provided that 
“ulicu tho claim is for land, or for any 
interest in laud, the nature oi the tenure or 
interest muiit be specified , and il the claim 
be for land {ormmg part of a village or other 
knouu division or for a house garden or 
tho like, its situation shall be described by 
tho settmg forth of boundaries, or in such 
other manner as maj suffice for its » Icntj 
Beat on. It has been pointed out (Hukm 
Chand, CPC GIG) that though it did not 
appear why this provision had been omitted 
m tho Code of 1832 it was obviously dcsiraUo 
to have n^ard to it in tho preparation of 
j laints, and to so describe the laud to wliuh 
the suit ixlitis, that thcio might bo no 


difficulty in its identification And it was 
held under that Code, that where a small area 
of land within another area was claimed, tho 
boundaries of tho land claimed ought *0 bo 
given Mahomed Ismail V Dhundur Kisboro 
Naram, 25 W R 30 (1875) . and that m a 
suitfora village, the plamtiff should make bis 
I hunt more precue by filing a survey map of 
villages Bam Doyal Khan 0 AjoodhiaBam 
Khan, 11 C 1 (187C) Uovrever where the 
boundaries of ono of the plots w cro not giv cn. 
but determined by tho Amin m tho courso of 
tho inquiry, it was held that tho suit could 
not bo dismissed for tho defect though the 
plaint nught have been returned for amend 
meat Jonab Ah v GoUm Assad 21 W B 
187 (1874) Where the plamt did not contain 
a specification of the quantity of land in the 
defendants possession, it was held that tho 
plaint might have been amended, but after 
the defendant had appeared tho suit could 
not bo dismissed on that ground Syud Beza 
All i Purnanund, 6 B L. B Vpp 84 (1870) , 
tt was also held sufficient so to dcsciibo tho 
property as to identify it Mcce Vtabooddeen 
V hhunuooddccu, 18 W B 401 (1872) In 
the North West the fields arc numbered and 
tliLir iKuiliuu IS given, b D N W (1807), 
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BUit for obatiuctioii to a pnvato n^'lit of way, tho plaint ouglifc to sliow witli 
reason »blo precision and oxictitudc tho termini of tho right of May and tlie 
course which it t ikes (1) 

It lias been held tint iltuiutuo rehefs inconsistent iwtli each otki 
may bo demanded, there being nothing in tho Codo against the joinder of 
such reliefs (2) In the ease cited, the plaintiff projed to be declared tlie 
propiietor of tlio whole Milage, and, faihng that, to bo declared its occupancy 
t'^u mt , and it was held that the plaint could not bo letuined for amendment 
though, if It bee imo necessary to consider whether the second rehef could not 
bo granted for w int of jurisdiction iii i Civil Court, the suit might haic 
to bo disimsaod 

It IS usuU to Ills rt a prijtr for such further and other rthef, than the 
specific rehef el umed as the Court in v\ hold tho pi untiffeutitlciUo AplauitiS 
may m such t ise hue rehef actordiiig to whit he has alleged mtl jircncd 
Ihe priiei foi g,cn(.ral rehef will support any rehef consistent with fbc 
CIS mid in tho plaint, pronded tint there is no siuprisc on the defeu 
dints and that Ihoi suffer no iDconituuncc by it (J) »So under the penerai 
prayer the Coiut has grintcd in injunetioa (1) But under i jiriytr foi 
oeii''ril ichef i plaintiff is not entitled to any lehef winch is mcousietent 
with Ills plaint (5) It must bo considered as huutcd by Ihc f lets alleged and 
by the prayer for express lebef (h) Under r 7 it is not now necessan to 
for general rehef 

Relief not founded on the pleadings should not, os i rule, bo gianttd. 
But where substantial matters which constituted the title of all tho parties 
aro touched in tho issues and ha\o been fully put in evidence and formed the 
main subject of discussion and decision u tho Courts, the case docs not come 
w ithin the rule, and a declaration of the rights of the parties, though not fouudeu 
on the pl'^adiugs may be made (7) 

Mesne profits — Tins clause docs not apply whiro mesne profits are claiaird 
only from the date of the suit (8) 

Suit as representative (Rule 4") -Whether tlic suit is brought by fbc 
2)Iaintiff in his personal or roprcscjitatiac capacity must be dctcriiuucd 
tho statements m the pi nut and not merely from the words indicatne of th^ 
capacity in the title So where the averments in and the frame of a plam 


j 112 Some of these cases were discussed 
uid t\is inguishcd lu ^ 

CUowdliury Shaiua 1 C W N 102 (1899) 
a tie Not\ntlistandmg the ojmssiou of the 
1» ovisioii in the Codo of 1859 effect was still 
„i\eu to it in tho preparation of plaints in 
suits itlating to lands, md now tlau o (J) 
lias JCLJJ added to tho scetiun \ml 
J uchmi Xnum Blaucdar i H( »rr. Miller 
maeo.lTC W N 1003 (UIJ) 

(1) Harris t Jenkins, 22 Ch H ISl 

(2) Knhir Klnn t Kliawam, 1^S7, I’ 11 
It 

(J) Muljoki Orfurd 2^03.102, see also 
■^criao « Noel 15 Q B H o49 


(4) Ivristo Alohincy t Kail) Prosonno o t 
435(1830) hutseoNingaipat bhuapi’* 

B at p 327(1894) 

(5) Hiralal Alulhck i Alitilal Mulhck 

B L K ht>2 (IS’O) so m hisaoro I 

Kartio Chundcr 21C atp 1-U(I3J2) 
held that tho fruiiic of tho suit j ricludc ^ 
1 1 luitiff from cl miiing ' 1 ulicidn » 
llicgcncrd jnjcr 

(l ) 1X1)1 l>a> d J BlmiPutU H ^ ti 
449 (190J) , ,, 

(7) bri Aliliint Gohmd Kao i bdn 1 
Kesbo 2C U ^ 081 (139'') 

(8) Bainknshiia i Btumahai lo " 
(18JU) 
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-vm 'jUcIj is lo ftfljx llio jilaiuttff a rcproscnlatist character, and to sllO^\ that 
acaUMj of sction.if all), desohetl upon Iiiin solely in that cliaractcr, the omission 
111 the title of llio word “ as” between the name of the plamtifl and the words 
doscripUso of hi3 rcprcscntatise capacit), will not bo deemed to ucgatisc hiR 
claiming in that capacit) (1) 

The phmt must show not only in actual existing interest, but also that 
the plaintill has taken the steps ncccssar) to enable hnu to sue The Indian 
Succession Act of 18G5 (sect 187) proaidcs that no right as executor or legatee 
can be established without probate or letters of administration, and (sect 
190) DO right to an intestate's properti can bo estabUshed without letters 
of admimstration As regards, howcaer, llindus and Mahomedans, neither 
of whom are goictncd by thiH Vet, the general rule is that there is no law which 
obliges a i>crson claiming under a will to obtain probate (2) Nor generally 
arc letters of administration iiccessarv Upon this general rule, hoaveaer, 
are engrafted two special provisions Sect 187 has etneo been embodied 
ill the Hindu Wills Act 1870, hut it aaas excluded from the Probato 
Act, 1831 Tlie result is, that sect 187 appbes to ease* governed by tho 
Hindu W'lUs Vet, but does not apply to avails executed by Mahomedans 
or b) those Hindus who are not governed bj tho Hindu Wills Act, and an 
ixecutor of theirs can sue without taking out probate (3) Further, no Court 
can pass a decree against a debtor (1) of a deceased person or proceed to 
execute a decree against such debtor except upon the production of probato, 
letters of administration, or certificate mentioned in the Succession Certificate 
Vet (5) V certificate may be obtained m respect of particular debts duo to 


(1) ITuUn ClianJ, CPC 019, citing 
Beers V Shaonon, '3 N Y 292 (Auer ) . 
BcroUbcimcr % Strauss, "J Civ I'ro Rep 225 
(Auer), Marslialli Ulcslcr I How Pr N S 
217 (Auer), and see Alussooric Batik i 
Barlow, 9 A 188 (1SS7), jjo'J 

(2) BliagvaQsang i Bichardas, C B 73 
(1881), Kriuhna Kinkur RaiMoliun 14 C 
37 (1880) 

(3) Shaik Moosa t Sliaik Essa, 8 B 241 
(1884) [subject to tlio proMsions of Act 
\KVII of 1800, which then took tho placo 
of tho Succession Certificate Act , the suit, 
houeacr, was held not to he for tho recovery 
of a debt] 

(4) In a suit by a person claiuuug to bo 
entitled to the effects of a deceased person, 
and for rcco%cry of a debt duo to the estate 
and not otherwise Srimant Raja v 
Llakcria, 20 AL 102 (189”) [right of succeeding 
trustee to collect] , s c , 24 L \ 73 A 
curator under Vet XIX. of 1841, is not a 
iwrson elainuiig to ho so entitled Bahasab 
1 Var-iappa 20B 437(1895), audaplaintiS 
docs not require a ctrlificato where his chum 
IS for familv" property hj surauorship 


Jagmohandas 1 AUu Maria, 10 B 338(1804), 
Pateshun t Bhagwati 17 A 678 (1806), 
Subramanian t Rakku, 20 232 (1897) 

Further, tho suit must ho mrespect of a debt 
Subbanna v tlunckka, 18 M 467 (1894) 
[suit for damages for wrongful detention , 
but SCO Toiregrosa v Pragji, IC B at p 521 
(1892)], Sabjuv Noordin, 22 M 139 (ISOS) 
[unbquidatcd claim not debt] accrued 
during lifetime of deceased Ranchordos i 
Bhagubhai. 18 B 394 (1693) Raid Natb t 
Shamanand, 22 C 143 (1894) [decree for sale 
not a decree against debtor for payment of 
bis debt] V certificate may he granted In 
respect of a specified debt, In re Indarman 

18 A 4o (180o), but not for tho collection 
of part only of a debt Muhammad t Futtan, 

19 V 129 (ISOb) 

(5) Act VIL of 1889 held not to apply to 
proceedings instituted before tho Act 
Vimnanua t Gurumurtlu 19 M. 64 (1S92) , 
but SCO Fateh Chand t Muhammad Raksli, 
16 A. 259 (1894) , dist this case Iho Vet 
appbes to suiti in a aillago ^lunsifa Court 
Rasibi ( Olaga, 21 M 115 (1897) Vn 
application by tho rcprescntatiie of a 
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a deceased person, as distinguished from probate or letkrs of administration 
winch create a representative title to recover all the cfTects of such person.{l) 
It IS not necessary for tlie insti/i/tion of a suit that the plaintiff should have 
taken out a certificate under the fSuccesaion Certificate Act (2) The let 
liowi.\ cr, enacts that no Court can ** -pass a decree against a debtor of a deceased 
person for pajiuont of his debts to a person claimuig to be entitled to the effats 
oi the deceased person or to any part thereof” unless he has obtainai 
a certificate under the Act The Courts Jiavo construed tins iironsion so as 
to hold that, unless tho certificate is produced, a decree may not be pa ed 
oven with tho defendant’s consent , (3) nor in a suit m which a partner of the 
deceased has joined tho legal rcpresentativ o of the latter, (4) or even 
when the suit ij» brought solely by an tssignco of the legal representative (a) 
for tlio assignee is in no better position than the assignor Xt is quite sufficient 
however that tho certificate is obtained and produced in the Court after the 
institution of tho suit during the courso of the proceedings -Vnd this n> so 
also in tho case of a suit continued bj a legal representative Administratioa 
IS not noces'?ary for revaval (6) And where a certificate was granted by a Court 
m a native State, and a true copv of it signed by tlic Political Agent of tbe 
State and stampwl with tho court fee required bj the Court Pees 4ct, vas 
produced by tho plaintiff but tlicr© was notlnng to show that the Pohfical 
Agent mtonded to grant a certificate under tho Succcs'ion Certiffcatc it 
was lield that though a decree should not have been granted, yet time sliouJa 
have been allowed for tho production of a proper certificate (7) It is doubtful 
whether tho Act applic* to the case of a person wlio has been substituted ea 
plaintiff for one who hav lug taken out a certificate, has died pendmg the suit (SJ 
See also nest paragraph 

Defendant’s liability to be shown (Rule 5) — V suit agam^t 

S G B , Slussoone, which stated m the body of the plaint that she was executr^ 

of the debtor is a suit against her as executrix (9) Where a defendant is hab e 
as a representative of another, the fact of his Lability as a representative 
should be stated clearly m the plamt as the effect of a sale in execution o 
a decree is liimted to the judgment-debtor » interest, where it does not appc^^ 
on the face of the proceedings that he was sued m a repreaentative capacity , 
and it IS only m cases where it is manifest that the judgment-debtor mu 
have been sued as a repre&entative, that a sale m tenns of the intere>-ts ’ 
judgment debtor is allowed to convey the interests of other persons I / 


jndgment creditor to obtain a certificafo 
under this Act is not a step m aid of eie 
cntion Mithm the meaning of tho Lnmtatioo 
let Vfnrgapa aiuduvalappa e Ba»airanfrao, 
17 B 5o9 (1013) 

(1) Karuppa'yimi i Pjchu, 11 ^L 419 at p 
420 (ISOl) 

(2) Ivaminathi i Vlangappa, JO M 4 ^ 
(1803) 

(3) Santaji t Banji 15 B 105 (1S9I) 

(l) RamNiirami RainChnnler I8C Mi 
(1S91) 

('■) Kanippasami I Piclui 15 if 419(Is91) 


Pragp, 16 B 519(1S9A 
imad Kunhi, I" ^ “ 


(6) Torregrosa 

(7) Monasing t 

, .. r 113 

(8) Baid ^otIl t Shiroanan I, — 

GS94) , , 

(9) aiu«sf>orjB BanX i Barlow, J 

(10) Augcnderchunder Gho-^ i 

PoJe if vr I t 241 (IS 7)_ Ba.jan 
Dooboy t Bnj BhooLun 2 L A. - ' 
JXcndyalUli Jug Icop 4 1 ' 

(IS77) , I-oki Vfahto » IghofiN 
(ISsO) 


; u 
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Tljclnbjht> of tholcgal ropro^oniitno of a deceased debtor to bo sued i‘' al 'loluto, 
and not dependent on llio I'scta hiMng como into lus liands , it being 
sufilcicnt to pi\o a decree npunst him that there are assets of nliich ho 
nuj hito become po««e eod, though bo will bo Inblo under the decree onlj as 
a legal repre«entati\c (!) A decree obtimcd against a brother and an aunt 
of the dccc,ij(yl debtor, and proceedings taken m execution against them, Vii]l 
gi\o to the pUintifl no title to the propert) forming the estate , and if after 
the sale a person takes letters of adinimstration to the deceased, ho aaill bo 
entitle»l to the proceeds of the sale m execution held bj tbo Court m preference 
to the decree lioldcr (d) In Basaaantapa tJ Ranu,(3) it a\ns held that a decree 
against a person who is not an heir of the deceased and caen a sale 
in execution of such a decree, can guo no right to tlio decree holder, or to 
the purcliascr at the execution sale to the propcrt> which belonged to tho 
dccc.isod or to his real heir or legal representative In a suit by a creditor 
against the catato of a decco'^cd debtor who has died leaving a will, his heirs 
m intcstaca do not represent his catalo and tho suit is bad unless the estate 
IS reprcciUtoJ (1) If a Kmdu sues as rcptcscntuio a joint family ho should 
state It m the plaint (5) And a widow if sued as repre cntati'c of her 
deceased husband should bo so described (0) And this is a general rule 
where a person is sued as a representative as wlicrc defendants are sued as 
representatives of a taiuad (7) A decree against a Hindu widow may bind 
a son adopted during the litigation but not brought on tho record (8) On 
the death of one member of a joint Hindu famil> subject to ‘'IitaLshara law, 
hia widow cannot represent hmi so a» to make the joint property liable to his 
debts (9) \,s to widows estate m moveables inlicntcd from her lusband and 

the liabiiitj of such jwoperty for her debt« after liei death see below (10) 

Limitation (Rule 6)— -This rule recognires the principle that a 
plaintiff must not only show that ho has a title, but that ho has a aulsisting 
title, which ho has not lost by tho prescriptive sections of the Limitation 
Act (11) It has been said that under tins provision a plaintiff cannot take adv an 
• tage of any ground of exemption from the law of limitation winch has not been 
set up tu the plaint (12) But it haa been recently held, that this is not an inllesiblo 


(1) Bajappa Cbctti i Mi Sahib 2 M H 
C. R. 33C (ISOo) Girilliarlal V PaiSliv 8 
B 300(1884) 

(2) Stikli Nan Ian t Hennek 4 \, 10^ 
(1882) 

(3) 0 B 80 (1880) 

(4) Matangmi i Choowj money 003 

(189o) 

(5) ran Savant i Aarajan 7 11 4(7 
(I8S3) 

(C) SiO Girdliarlal t Bai Sh v 8 B 309 
(1884) I oki Mai to i> Aghorw 5 C 144 
(I8i9) 

(7) Sankaraii t Variathi 12 M 434 at p 
437 (1889) but a deerco again&t a tnanager 
for a debt duo by the family has been held to 
> in 1 tl e rest Han \ ithal t Jairam ^ it> al 


14 B 097(1890) 

(8) Han Saran i B1 ubaneswan 10 C 40 
(IShS) lol A 195 

(9) Piioolbas Koonwur t LalU J "cshur 
1C 220(18 O 31 A " 

(10) BaiJaiuiat Bha I ai kar lb B .33 
(1891) 

(tl) becrotary f State* tiraRayun Olf 
170 (1880) It 18 not suOIcitnt (o say the 
Vet does not apply or that tb*. ea.<u) ha^ 
been taken out of the Act The facts should 
bo stated Seolorsytht Bnstowe 8 Exch 
3o0 

C 

-o 

ilaTanam Seshayya 17 Vf I J 281 (1907) 
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rule Ifllu) phint sho>\s tlu ^runado(« \tuiption, OionquirtnientsoitlicCfilc 
ire batisfied , but the plmitifl is not precluded from taking another and an 
inconsistent ground to o\er the bat of limitation if lie bebe\cs that the lattir 
IS the true ground (1) 

7. Eic)}j phunt shall state specifically the relief uliich Ih 
Relief to be spcctfi plaintiff claims either simply oi vi the alterna 
caihj stated htCj and it shall not he necessary to asljor 

general oi olhci ichcf, xihich may aluays be giicn as the Court may 
think gusty to the same extent as if it had been asked for. Andth 
same nde shall apply to any relief claimed by the defendant hs 
wntten statement 

Relief — riiia rule lam-tt, and IS takcu from English 0 20, r 6 Thcphuntifi 
should alwajs claim lu the one actiou e\ery laud of rehef to which he is entitled— 
be it damages or an injunction, a declaration or a receiver, for he will not he 
allowed to bring a second suit on the same cause of action to obtain relief which 
be might have obtained m the first action (2) A Court m refusing a decree for 
specific performance nnj giv e a dccne for tlic refund of the deposit with interest 
though the plaintiff had not sought this alternative relief (3) lu 

sale of mortgaged property, the Court may(m certain circumstances) passa decree 

for redemption (4) Vs regard'' prayer for general relief, see notes to pri-ceaiog 
rule** 


8 Wheie the plaintiff seeks relief in respect of seieroil 
Rehef founded on claims Or causes of action founded uponseparat^ 
separate grounds and distinct giounds, they shall be stated, os Jar 

as may be, sepaiately and distinctly 

Separate grounds — This rule is new and is the first sentene® of Engkh ^ 
0 20, r 7 


9 (1) Tlie plaintiff shall endorse on the plamtj or 

Procedure on admit- thereto, a list of the documents (if aoy) WmC 
ting piamt. lie lias produced along with it , and, u fhe 

plaint IS admitted, shall picsent as many copies on plain 
of the plaint as there are defendants, unless the tour 
hy reason of the length of the piamt or the number of tie 
defendants, oi foi any other sufficient reason, permits Imu 
„ , , , , present a like number of concise stateinen * 

one se s emcn nature of the claim made, or of * 

lebef claimed in the suit, in which case he shall present sin 
statements 


1) Hingui Hcramba 13C L J I30(IJIOJ OWN 100 (I'Hi) i- L U ^ 

(2) Ste Vnn. Pr, notcs'l^ii tl»n rule (4) BaUi't.n I.al i Tape 'in'* ' 

(3) Uaghu Nath i CliaVri Pmtap 17 210(1911) 
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(*J) Whrrc the phnntifT sms, or the (lefeml.iiit or aii} of tlio 
ilcfomlants la ■'Ucd, ui .1 rci^rcscntatnc c.^pacity, such statements 
vlmll ‘•liow m ^\h.lt capacity the plaintift or dcfomlant sues or is 
sued, 

(J) Tlie phintiff may, by 1ca\c of the Court, amend such 
statements so as to make them correspond ^^th the plaint. 

(1) The chief iiiinistcrial oflicer of the Court shall sign such 

.and copies or statements if, on examination, he finds them 

to be correct. 

“ Concise BlatcmenLa."— Act VIII of 1850, K.ct 38 For forms of con* 
ObQ sUtcincnts ind ItrgibUr of cimI suits, hco Schedule I\ of tho Code of 1882 
.Vs to i»cjuralc rcgist<rs for ..uUs betucen Htidlordi and tenants, see sect 140, 
Vet Mil of IbST) (Ih ngal Tenanrj) and sect 66, Act IX of 1883 (Central 
I’roMno 5 Teniiic\) 

10. (1) The plaint shall at any stage of the suit be returned 
,, , . . to be presented to the Court vi uJncJi the suit 

net,,, o/puint. should hate been wsMukd. 

(2) f)n returning a plaint the Judge shall endorse thereon 
Procedure on rtiura* tbc date of its presentation and return, the 

tn* piatBU name of the party presenting it, and a brief 

statement of the reasons for returning it 

When plaint may bo returned— Tho words of tho rule are im- 
perative (1) Tho fttction which this rule replaces did not, however, state 
at what stage of the suit the order could be made The section itself was 
differently construed as applicable to anj stage of the suit, and as referring 
merely to the time of presentation The Calcutta High Court held that its 
provisions nught be put in force at any stage of the hearing, and that it is 
not limited to the time of presentation, or before tlie defendant has been called 
on to state his case, for the objection, if to valuation, would not appear 
upon tho face of the plaint itself, but would naturally come from the defen 
dant Therefore, a Court was held to have erred which, after hearing the 
evidence on both sides, found that the suit had been undervalued, but instead 
of returmng the plaint disimssed the suit (2) It ha" thus been held that tho 
plaint should bo returned and the suit not dismissed after evidence m the 
first Court , (3) and after trial in the first Appellate Court or even in the High 


(1) Bbadeshwar t Gaunkant, S C. 834 
(1SS2), Muttirulandi t Kottayan 10 M. 211 
(1887) 

(2) Bbadeshwar v Gaurikant, 8 C 834 
(1882) Tbo contrary was held in an early 
case under the Code of 18W ib being deter 


tiuncd that tho suit should hare been dis 
missed Shaikh Muzhur t Miisst Bosoo, 8 
W R 46 (1867) 

(3) Ram Gutty v Goonomonee, 11 W. R 
177 (1869), Kartick Nath t Roy Nimde 
put, 23 W R 2G3 (1877) 
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Court it'iclf (1) 'I'ho Sfttno viowa wero enfcrtsincd by tbo JIadras Higli Court (2) 
Tho Bombay (3) and Alialiabad (1) High Courts licltl, that whilo tho eccijon, 
coiiesponding to this rule, only conlouiplates tho return of a plaint, should 
enor bo patent when it is first presented, )ct there uaa uotlung m tho Code 
winch forbade tho return of a plaint at a later stage after the plaint has been 
admitted and tho trial begun, or oven concluded, it being a general principle 
that a Court, on finding, wheiiovt,r that may be, tliat it has not jurisdictioa, 
should decline to proceed further in a cause placed before it Tlic shape, however, 
m ^vIneh a suit is originally instituted is tho test of junsibction, andaCouit,a{tir 
o'^crcising jinisdiction by amending tho plaint, cannot afterwards a^e^ want 
of jurisdiction with regard to tho pluiit so amended (a) Xiie words “at an;/ 
slaijc of the hearing ’ Iia\o now btcinniK?rted and remove all doubt on flic question 
laisod in tho eases cited 

Tlio foriutr section was held, liowover, not to apply to High Courts m 
tlio ONtrciso of tlicir original jurisdiction TJio practice on tho Original Side 
of tlie High Court at Bombay has bicn to retain a plaint when further 
piociodings in a suit have been stopj>cd for want of jursdiction, md a plaint 
is not r< turned except when, on presentation, tlie Judge is of opinion thattt 
discloses no c vusw of action, or. it appe.ars to him, that the suit ought to be 
brouglit in anotJior Court ( 0 ) A siinilai practice pi cv ails in the Calcutta Ibah 
Court , 

It wi8 liold, prior to tho Limitation Act, that tlie dote of a smt nuist bo 
taken to be that on which the plaint was ongmolK filed, and not that on wuiw 
it was filed in another Court as a plaint u turned to be filed lu that Court (») 
It h vs been hi Id that whore a Court rctmus a plaint under this rule the Co^ 
to which tho plaint is ifterwards presented is bound to give credit foi the w® 
lev u d 111 tho first instance (8) When a plaint has been returned the suit wheu 


(IJ Miisst Edoo t bliail.h Kcfnzut, 13 
W K 318(1870), Prosad Do«s MuUick 7 
C. 157 (ISSI), Joyiifttli Roy t Lall Balm 
(lur, 8 0 12l> (1891) [it i«, hoiietcr, to bo 
noied that m this caso tho loiitr Court both 
dismissed tho suit and returned tho plamf) 
s 0 , 10 C L It 140 , SIo«Iimgaii t lluzari 
Sijad, 13 C 371 (l&Sj) [uhich dealt also with 
tlio question of costs] In Ledgard t Bull, 9 
y\ 101 (ISSO), (ho Prj\y Cuiincil stated that 
tho Court should haio gi>cn (he plaiidiff (ho 
nlternatue of ImMiig his sud dismissed or of 
udhdraniiig «i(h lca>o to bring a now 
action 

(2) Ivhiinji i Piirusholiiiii, 7 If 171 
(18^3), Kandu t Konda, b 31 03 (1684), 
Chnmlui Kombi,03L3a3(lbb5). Najamma 
. Suhb. 1 , 11 31 197 (1887), oven if tho 
jifoper Court of jiroseiitation is a Rofciiuo 
fouit vrultinilandi t KoJIa^nii, 10 3f Sll 
1SS7) 

( I) IVahlnkiirbliat r VidnuiinMiapPmdit, 


SB 313, r B (IS84)foicrruhngJofl‘«^ 
3Iagduni. 7B 4S7(1SS3)}. Babbit 
nnbai. 9 B 3b(» (1SS4). Bai 31 aUior t 
BulaUn Chiku, 1 B 518(1874), Vasudccr 
.Naraj 111,4 11 (.43 w (IsTs) IiiBaiA'*'” 
» llanbhai. 8 B Jst), it wis held tluit 
fiiNt niontioncd ruling diii not govern 
CISC wheit.' decifes had been '•* 
tho plaint , . 

(4) AbdulSanndi Bajendro Ki^bor. " 
157(1870). SCO Lhooshul t Palmer, 1 Agr . 
3S0 (ISbb) In Xidhi bal « 3r^zlmr 
7 \ ntp 315(IS8l).itwa3i>oinnd‘>“‘'^|„ 
tho wortla " on or before the lir»t lu irm^r 
aio not 111 this action 

(0) Motablmi i burat Mumcipvhtj, . 

(cj BaiAimitf Ilaiiblioi, S B OSOfISSfi 
(7) KhclJatChunderf i. 

W li 47(1871), sees U of (bo 1 m" 

"'”(8) Na.r,1=M 
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ptcscnted to the piopcr Couit la a new awt and not a continuation oi tlio ioimcr 
proceeding (1) 

" Should have been instituted.” — In tUo Code of 1882 specific cases 
were mentioned m wlncU tbe Court might return a plaint Where, however, 
a lower Court rejected a smt, hut refused to return a plaint on the ground that 
the case did not fall within tho provisions of this section, it was held, on 
appeal, that the circumstances of the case came within clauses (o) and (c) of the 
corresponding section of the Code of 1882 , but even were it not so, in c\ ery case 
where the Court has no jurisdiction to try the suit tho proper procedure was to 
return the plaint (2) This is now made clear, the second set of itahcized 
words in tho first clause being substituted m heu of the specific clauses (o), (6) 
(c) of tho last Code 

Appeal —An appeal hes under 0 XLIII r 1 (o) Under the circunv 
stances of the case cited, (S) a party was held estopped from appealing against 
an order returning the plaint 

11. The plaint shall be rejected in the following cases — 

, (a) where it does not disclose a cause of 

{h) lUiere tho relief claimed is undervalued, and the plaintiff, 
on being required by the Court to correct the valua- 
tion witliin a tune to be fived by the Couit, fails to 
do so 

(c) wheie tbe relief claimed is properly valued, but the plaint 
IS written upon paper insufficiently stamped, and the 
plaintiff, on being required by the Comt to supply 
tho requisite stamp paper within a time to bo ^cd 
by the Court, fails to do so 

{d) where the suit appears from tbe statement in the plaint to 
be barred by any law 

Applicability of rule — It was held that clauses (6) and (c) did not 
spply to High Courts m tho exercise of their ordinary or cxtraordinarj 
original civil jurisdiction (1) An opinion was also expressed that they did 
not apply to the High Courts in their appellate junsdiction ('i) But sect 582 \ 
was, fiuice that decision, addid to the Code of 1882 by Act M oi 1882 
now sect 110, onh 

Rejected — Clause (o) is t ihen from sect 51 of the last Code T1 1 
Court must see wbether a cau'ic of artion is disclosed iii the pl-unt Firstlj 
as to (ho mode m which this is to be done Apparentlj this is to l>o ascirtaineil 
from a rcadni,t of (he jdiiiit i(s^lf Tin Codi of 1850 proaided (C) for rt jertion 

(I) MoUidm Honthai) ( XalU{ierunMl < I.. J 

iMlai, JIM I-J 1900(1011) (4) And w now O \UVr a 

(J) t H&n I Horn L It. I~<t (5) U&lLkraa Kai r (,oLin>l N^(>, IJ A at 

(a) llcni Ma lLul> l)a4 i loUiiJra Mol un (*)''- ^ (<<1- 

n t' w N (>" 07 ) ^ e a 
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deficit Court fee bo uot put m ivitlim the time allowed by the Court, the 
latter ought to reject the plaint But li on the date on which the deficit Court- 
fee la ultimately put in, the suit is not barred the plaint may be regarded as 
if it was presented for the first time on that date, and the smt ought to bo pro- 
ceeded with (1) 

“ Time to be fixed ” — ^Tho time fixed for mahing up stamp dutj on a 
plaint may extend beyond the period of limitation for the suit If a plaint 
improiierly stamped is gi\en back to have a proper stamp fixed, the date of 
the suit IS the date on which it was filed (2) and therefore no question of liimta 
tion can arise There is nothing m the Code to render a presentation ineffectual 
because the plaint was insufficiently stamped (3) The \icw, ho\\e^e^, has 
also been expressed that the presentation of an insufficiently stamped document 
which if sufficiently stamped could be treated as a plaint, cannot be regarded 
as the institution of a suit within the meaning of sect 4 of tho Limitation Act, 
or of the Code (4) Therefore, when a Court fixes a time under clauses (6) or (<■) 
of this section, it must bo a time ivithin limitation and this section docs not j,i\ o 
a Court power to extend the ordinanly prescribed period of lujutatioii for suit (5) 
But in a recent case in the Bombay High Court where a memorandum of appeal 
insufficiently stamped was filed on the last daj allowed by the law of Imutatiou 
and the Court refused time to pay and rejected the memorandum this ordir 
was rotersed on appeal and it was held that the Court had a discretion under 
sect 119, limited only by clause (c) of this rule (C) Apart from the question 
of limitation, the Court cau extend the period originally gr inted after the tunc 
originally fixed has expued ( <) If howcacr the order is not comphtd with 
within tho time allowed the plaint will be rejected So a plaint was filed one 
day before the expiry of the period of bmitation but the Court fees wcio dcficuut 
and tho plaintiff was ordered to pay the deficient Court fees within iv week 
This order w is complied with one day after the expir} of tho time allowed and 
tho plamt w is registered Held, that the suit was barred by limitation as the 
deficient Court fees were not supplied within tho appointed tuiic, md tint t!io 


(1} llara Kumar Pal t bbaikli bafat 
iillab, JtW>Sl4,»c 2CL.J0y 
(iJOo) 

(J) Mt Ui^ct Begum t \1», 0 \- 

H C.II. 13J(1S74) SkmiJcrt Ordc 0 1 X 
1-0 (1679) Miiigur t Babuo Hum 2S 
\\ U 447 (16"o), Sjud Ambur f Kab 
(.baud J4 W It -oS (l67o) MotJ babu t 
Chatri Da< IJ t "tO (ISJJ), Hurl Mubuo 
I \aimuddiu -0 C- 41 (ISJ-) , (.bvanaj'iat 
Itagbuuatba 15 M 2J (IbJl), Suiuidra 
Kumar i Kuiija lk.bar\, J7 C 614 (iJOO), 
s c , 4 L. W N 6lS . 1 'an i Patbumina, 
aL49l(l6J") bubramania \>jar, J 
Dbuul rum i Saiadan, J7 b 300 (1 *0-), 
c 5 Bum. L. It lJ6. lta]Liftbun ( Madaa 
M 1 ail J1 a 7o(t *03), di»a.£rxm Balkaraa 
1 ai I I ubmd Nalb, 1-’ X 1.0 (1" W) 

(3) Jbauda Kbau i Bahadur Ab (l6J3), 


P It Ko 3 

(I) Jainti IVusad i Baebu btiieb la \ 
Oa, 70(I6J3) 

(a) lb \(.ukdtr<iiiiu\)u t Knatuiav^j M 

M 3lJ Mubamiiad Vbiuad t Hu 

haminad ''irajuddin .3 V.4J3(l0Ul] DuraU 
*'Uigh t Uiabi&bar D^al 34 t 316(16J6}, 
but <.a IS <.iu-d atlf u. (.) and in 
I^icular, U&an r Patbumma 22 M. rot 
(IS37) j-cr bubramama l}>ar J ubu du 
agnxd With 1 inkatramajja r Krnhiujja 
««j>ra 

(b) Vebut laiiLandra Pai r 
llablUlgAa 36 11 11(|J13). 

(7) llhugwaudas l<aeU i Ha]i \bu lu B 
-Ul (lb'll) Mir aUo Kaj Kl-bufi e '‘a-laij 
M ban 31 ( "j at p. 's (1*3), li. r 
ili^aaia , Babu \*UaL, 1 1 (. U N 

(loloj 
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Mdcd t!iQ iction IS not b-itrcd, it should be amended , (1) as also where m 
ut furaZ'ilf i/jal thodatcof the commencement of tliclaZru/yalisnotgi^cn («) 
pKint oul i lu t be rcjcctcti or tho suit disnii c<l simply because 
ctly nccurite hnguigc Ina not been u«od tn describing tho cause of action (3) 
because co ta m respect of n former suit lia%o not been paid,{l) 
r Ikciusc the document on which plamtiif sues lias not been filed 
ill tho I hint, (o) nor if presented to tho ^vrong Court, for m that case it 
oul i l>o rclumrtl (G) 


Appeal from order rejecting plaint — An order rejecting a plaint is 
decree, (7) and ii therefore npjicalablc unless thcio is aii) 5tatutor> prolii 
lion to the contrarj (0) ^\hcthc^ there is such a prohibition depends 
pon the construction to bo plactal on si’Cl 12 of the Court lees Act (VII of 
370), which enacts tint o\cr) question relating to \-aluation’ shall bo 
cciJed In the Court m nliich a plaint or inciiiorandum of appeal is filed and 
uch decivion shall Ic fiml n between tho parties to the suit According 

0 one \ic\\ which has been taken it was tho intention of the framers of tho 
'oilc that whcncaer a plaint is rejected under this section and in oaerj case 
illing within It there is an appeal (9) tho Court lees Vet not contcmjdating 

1 case when tho Court refuses to hear a suit (10) Therefore when a plaint is 
rejected under this rule either because tho relief sought is undcraalued or 
because although the relief sought being jroperlj anlucd a suflicient Court 
fco stamp has not loen paid then, is an appeal (HI This mcw appears to 
proceed on the ground that the Code has removed the finality declared b) 
sect 12 of tho Court lees Vet (12) Vccording to another view which has been 
taken the operation of sect 12 of tho Court Fees Act is not affected by tho 
Code but m ccrtiui cases there IS no question rehtmg to valuation within 
the mcanm of that section and there is therefore an appeal under sect 90 of 
tho Code (13) It has thus been held that tho Court Fees Act applies merely to 
decisions as to the valuation of a suit in a particular class when there is no 
question of the article in tho <cliedulo governing tho case but that an 


(1) Rajab Sbenaj ^ '"ur Ivtuvn 7 A 
U G R (1875) 

(2) Golam Mol awed v Asniut Vlu 10 
W R (F B}J4(ISC8) B c B I H (1- B ) 
974 

(3) loglia V Bam Smgb W B (i B ) 159 
(1864) 

(4) Luckoymoneo v Kbottcr Coomaxy 2 
Ind Jur N S 117 

(5) Px parU Rayaeband 2 B II C H 3C9 
(I 860 ) 

(6) K1 andu v bhivji •> B H C B 212 
(1868) and this even after the trial baa been 
concluded Prabhakarbhat v Vuhwambhar 
SB 313(1884) 

(7) S 2 anU 

(8) S 90 

(9) Muhammad Sadik v Muhammad Jan 
11 A 91 (1888) 

(10) Omrao t Jones 12 C L R 149 150 


(lb82) 

(11) lb Vjoolhya i Ciunga 6 t 249 
(1880) when tie Court held that tho plaint 
nras insufficiently stamped and there appears 
to have been no quest on of the article or 
8 cl cdule Un ler u h eh the case came 

(12) See lost cose and M ihammad SaU k v 
MubammvdJan tupra as regards tho latter 
case Edge C J in Balkaran Rai v Gobind 
Nath 12 A 129 atp lo4(lS90) state I tl at 
la 80 far as it decided tl at an appeal lay 
from a dccis on which ad cts on uith n 
tho meaning of s 12 of tl p Court hecs Aejt 
It was eiTOncoua 

(13) See Balkoj^n Rai t Gobmd Nath 12 
A 129(1890) atp 153 where it was po nted 
out that what tl e class of cases next referred 
to decide is that a quest on of category is 
not a question relatmg to valuation ' and 
therefore not one declared to bo final 

3 V 
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appeal lies against a decision as to tho class to whicli a suit belongs, and tbeie 
fore d foTtxon when a plaint la rejected or a suit dismissed, on this 
ground scot 90 Kas operation, thero bemg no prohibition to tlio contrary (1) 
Tho Bombay High Court, doubting the distuiotion drawn m tho first ol 
the Madras cases cited, has said that where there really is a valuation to he 
made b> a Judge in order to determmo a variable proportional £eo, it cannot 
be said that bis reasoned choioo amongst the several categories o£ suits is not 
as essential an clement o£ bis valuation as the subsequent arithmetical 
computation by wbioli it is completed , and that where the Judge can enter 
on a valuation at all, the dotermmation of the one factor, as much as of tho 
other, must be a “ question relatmg to valuation," and as such a question 
closed as between the patties by tho Judge’s decision (2) But m some cases 
under the Court Tees Act a suit is one admittmg of valuation by a Judge, in 
other cases the valuation rests with the plamtiJl Again, in some cases the 
fee IS ai lalorcm, thus admittmg an inquiry bv the Court, in other cases the 
fee is fixed The cases therefore where a Judge can enter on a valuation are 
quite different from those where an inquiry is quite gratmtoualy entered into, 
either because the matter tests in the discretion of the plnintiff or because the 
foe IS fixed (3) Tho Bombay High Court has therefore held that on the question 
whether or not any partioular suit was one admitting of valuntion by tho Judge 
an appeal lies (4) iHi appeal has also been allowed where the Court 
of first instanco rojeotod tho plaint without giving tho plaintiff an oppor 
tunitv of nflixmg tho propel stamp (5) In a suit for taking accounts 
valued at Es 130, it was held that the appeal fiom the order, rejecting tho 
plaint lay to tho District and not the High Court (C) Whero excess stamps 
have been filed in oonsequcnco of an overvaluation of the appeal tho surplus 
amount should be refunded (7) 

Kevision— A decision on valuation was, notwithstandmg its declared 
finabt), formcrlv held subject to revasion (8) 

n 19 Where a plaint is lejected the Judge shall lecoid an 
^ ’ , n„„ order to that effect vvuth the reasons for such 

Proceduie on lejecllng viucs 
plaint order, 

“ Rficord ” ^Tlie ords “ v ith hi<t own hand ” lia\ e beea omitted 

(1) Guess Moaco 0 Gupul Chuadcr U 
\V It 214 (1873) , Cbunia s RomM, I A 

^(1877), Annan. . in Chcttir aoclc l 

M 204 (1881) . Omrao t JoncB, ^ ^ 

,49(1882). Kanarvn . \77Cs 
109(1800), bludJn ' “ 

(IpOl). I'rolvsh. llishamlilmr, 14 0 W R 

""nwL • KAtrahna, 10 D 010. OW 

„a.jc„„.aiU.nMul.a.;.,„a.;.^.^ 

, MuhaminalJm Ji v , i , n 

,,) Vdluvl . II dir. 1.0V, < irr P 

(jr. 

(4) Ib.atip 


^agc3h, 2i B 4{jb, 490 , Ivasbmatli 

V GotuhU, 15 B 82 (1890), Balruntrao 
t Bfaimasliankir, 13 B 517 (1880). Sar 
tlarsing v Ganpatsiiig, 17 B 50 (1892) 

(5) Bai AVnopo i Mulcband, 9 B 35 j 
( lS8o} I SCO Tbakoor Patack i Baiiiaooniruii, 
I A II C R 17(1809) 

(0) \ithal i Bulkrubiu, 10 B 010. CIO 
(18S0) , Aniiamahi Clatli t Uocto, 4 
204(1881) 

(7) liai t Prnnju inits D B 1 

(1804) 

(S) /»» re ('mit, 14 W U 47 (1870) 
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13 The rojLclion of the plaint on an^ of the croiinds t> 
iv/ioe rtlKi'on ot 'I'^rcinbcforc iiicnlioncd simll not of its own 

pUint dot* not procludo force prtchitlo the plaintiff from prcacntiii'r 
Kint"*"”” ‘ 1’'''"'^ "* respoct of the aamo cause 

of action 

Effect of rejection —TJio tuK, ulncli cormponila mtli sect 30 of the 
t f HI 1 ffct jG of the 1 ist Cude, sa)^ ' oicH/crcc ’ fho claim 
m.iA, however, of couisc, Lccomo, after rejection, binctl bj lapse of tune (1) 

It IS to Ikj ob ervtsl tint the rule npplus to rejection on an) of tlio 
fKtounIs licninl>cf re niciitioncvl — tint !■«, the grounds m r 11 It has 
I cen hi 1 1 that w here a j I iint hvs been rejected for default of appearance m tlio 
3ranilathr8 Court under n'ct 13, Bomba) aVet III of 187G, the rule of res 
juffioi/'i applies (^) Such a rijcction M analogous ratlur to the proceluro under 
0 1\ r 9 

Vocuttien/s rdietl on in plaint 

14 (1) llVirro i pIitntifE suca upon a document in liis [s 
ProdutUtta ot dQtu. possession Ot po\\cr» he shall produce it iii 

atai on which puiniitT Court when the plamt is presented, and shall 
*““• it tlie t>amc time debver the document or 

a cop> thereof to be filed with the plaint 

(2) ir/dcrc he relies on any other documents (whether in 
Lit! of other docu. hi3 possession or power or not) as evidence iii 
Rtcaii. support of his chim, he shall enter such 

documents in a list to be added or annexed to the plamt 

Document sued upon —This w a very wuo provifiion, its object being 
to pro\cnt tho dishonest Libncation of documents, (3) and to give the defendant 
notice of the documents nhed on so as to enable him to rcpl) to the claim (4) 
iVlI documents sued upon must bo produced such as pottah (5) and title deeds (6) 

A defendant is entitled under tho lladras Ibgh Court Kules to be furnished 
with a cop) of documents sued on which arc deposited with tho plamt (7) It 
was field in an caxfj case that all documents delivered should be received 
and filed witli the plamt, though, if not admissible m ovudcncc thej will after 
wards bo rejected and rttumed And the law is still tho same that the mere 
production or filing of a document does, not operate as its admission in evidence 
and that it will not bo put on tho rccoid unless it is duly admitted in accordance 
with tho rules prescribed 

(1) JCadumbinco v Unnopoorna 14 W R (1863) 

280 (1870) (4) PaQjab Cli C Instr a 2 r 10 

(2) Jlamchandra v Bliilubai 0 R 477 (S) Att* Oollab v Sukccooddeen 1SC4 

(1882) ref Rajaram f Ganesh 21 B 01,97 W R 271 

(1895). larushottamv Cbatargtr, 25 B 82 (6) LcUiraj Roy v Vlutty Madbub 14 

(1900) djssented from on the ground tl at a W R 95(1870) 

diamsflsal in Iiinine does not giTo iiao to tho (7) Haji Mahomed v Suhha Naidu 21 M 
plea of res judicala Ranichandra v Ivar 490(1897) see as to Bombay V W P and 
smbaoharja 24 B 251 at pp 253 2 j 4 Panjab Rules llukm Cband, C P C 654 
^lg 99 ) (8) Roshun Jehan t Inayut Hossem 

(3) Ininbookr Rajtislo 1 Hyde 14a 146 Alarah 127 (1SG4) 
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_ Document relied on.— The rule requires a plamtifi to file ivith his plamfc 
a list of nil the documents on which he relics ; that is, wliich he is then in a 
position to know to be essential to his case, whethec in his possession or 
power, or not (1) These uords will therefore [as they now expressly state, 
and A\as formerly held (2) under the corresponding sect. 39, clause (1) of the 
Code of 1859] include all the documents the plaintiff intends to use in evidence, 
and not only those which arc the essence of the claim and on which 
the suit IS based,(3) which are provided for by the first paragraph. They do 
not include, however, documents tendered merely for comparison of hand* 
writing (1) 

Penalty. — The penalty for not producing these documents when called 
on to do so la not the rejection of the phint, but that prescribed m r. 18, viz 
not being able to put them m without the special leave of the Judge (5) 

Inspection. — The Bombay High Court has held that it has not been the 
practice to order the plaintiff to give uispcction of document'^ other than those 
relied on in the plaint, and included in the list of documents annexed to the 
plamt as required by this rule, till after the written statement is filed , ' but that 
this IS not, however, an inflexible rule m all cases There may be cases where 
it would be imperative to order the plaintiff to produce and give inspection to 
the defendant of a document which he may not have mentioned in the phint 
or enumerated m the list of documents annexed thereto ( 6 ) 


.] 15 Where any such document is not in the possession or 

statement in ease ot power of the plaintiff, he shall, if possible, 
documents not in his state in whose possession or power it is. 
possession or power. * ^ 

0 16. Where the suit is founded upon a negotiable iustru* 

Suits on lost negoii- ment, aizd it t$ proved that the instrument 
able instruments. IS fost, and an ludenmity is given by the 

plaintiff, to the satisfaction of the Court, against the claims of 
any other person upon such instrument, the Court may 
such decree as it would have -passed if the plaintiff had produced 
the instrument in Court when the plamt was presented, and had 
at the same time delivered a copy of the instniment to be filed 
with the plaint. 


“ Negotiable instrument.” — ^.Ict V. of 1866, sect 14 A suit vnll lie on 
the fTound that the indorser refused to give a now cheque for one lost, or to 
refund the mont} paid for it The drawer should be made a party (7) 


(J) iluukfihi » Vtlu, S M. 371, 37-i 
(lbS5) 

(2) rrcmsooUi » Rajkuto, 1 I-I5 

(18G3) 

(1) .Va wna held under the first Code m 
Kamifnt'c t lliirromonci, C'Or 3 'lon, 151 
(lSH-5) 


(4) MuuLshj V Vein, 8 .IL J7J, 374 (n*S.'d 

(5) Copal Guiitlai>a » V'uhnu Kruho^. -- 
H 971(1897) 

(0) KitcUida^ t Xarolum CordhuniUa, '• 
Bom h. R lOSI (IW) 

(7) Baldoo iV»s.Kl t Grwh ( liand.^r, 2 .1. 
754 (I<.S0) 


I'u^T bCUSl) 
0 7,rr 17, IS 


ILAINl 


725 


17 (1) Sate in so fat as is otJienvise 'provided hj the [ 
Production oi shop- Bankers* Books Evidence Ad, 1801, where the 

documeut on which the plaintiff sues is an 
entry in a shop booh or other account m lus possession oi power, 
the plaintiff shall produce the hook or account at the time of fihng 
the plaint, together NVith a copy of the entry on which ho rehes 

(2) The Court, or such officci as it appoints in this behalf, 
Onglaal entry to be shall forthwith mark the document for the 
marked and returned pUTpoSiC of identification , and, after examin 
mg and companng the copy with the original, shall, if it is found 
correct, certify it to be so and return the book to the plaintiff and 
cause the copy to be filed 

Production — It was Held that sect 39 oi iVet VIII oi 1859, which corre 
Spends with this rule did not require the Court to inspect the document but 
oxjy that it should be marked for identification and the copy compiled with 
the otigmal (I) If the book is not produced beiore the smt is registered bit 
a day is fia.cd for its production, the Court cinnot c\ en on a contumatious non 
production of it reject the plaint the only effect of tin, non production bem^ 
that provided m the nevt rule as to the loidmibsibihty of the book m ovidento 
it any subsequent stage (2) 

18 (1) A document which ought to be produced m Court U 

loalmbsibUiB Oi docu- plaintiff wiieii the pijmt is piesentcd. 

meat not produced when or to bc entered m the list to be added or 
plaint filed annexed to the plaint, and which is not pro 

duced or entered accordiugl), shall not, without the leave of 
the Court, be received m etidencc on his behalf at the herring 
of the suit 

(2) Nothing 111 tins rule apphes to documiiits produced for 
c,ross examination of the defendant’s witnesses, or in ansv. er to 
any case set up by the defendant or banded to a witness merely 
to refresh his memory 

Scope of rule — Tins rule is intended uot to prevent a person from com 
mencmg his suit until he has collected all his documentary evidence but mercU 
to place a check upon the fabrication of evidence bv excluding documents not 
produced m the first iiistaucc uiilc.8 a ^ooj ind sufliiient reason is M'en for 
their non production it that tunc and thticioio li a document is not produ cd 
or cuteicd m the list the pi vint itseU c vnnet be icjet ted (3) 

‘ Ought to bo produced. — fcceir li-17 a>te and notes thereto 

(1) Vtmammi Vmircliand 3 B II C K (31 ti jurte 1.4>«baua - B 11 U U 

93(18001 3oj(l& J) M IaI r Kuiuirji 13 

(2) Gopal Gundap* t ^ isbnu KriatuM _2 CUN "J" (I 09) 

B »'l (1897) 
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“Shall not” — TJie wonls nro imperitnc,(I) and proliibit a plamtiif 
fiom using ail) document Inch ho ought to ha\c, but did not produce or enter , (2) 
unless the Court oscrti‘'CS tho di'icretioii gi\en to it under this rule (3) But, 
as already stated, if a document ib not produced or entered, tho jilamt itself 
cannot be rejected (1) 

“Leave.” — Where documtuta were referred to an ^Vmeen to inspect, and 
ivcro ultimatel) acted upon by the Court, this was held to be abundant proof 
of “sanction,” the term used m the Code of 3859 (5) It is a sufficient reason 
for the grant of leave that tho plamtiH was in ignorance of the existence of the 
document Avhcntheplamt was filed , (6) that the docmiicnt was with the Collector, 
to whom it had been sent for the purpose of being stamped ; (7) or that the 
Court 15 satisfied of its bond jide nature and reliableness , (8) or if there is no 
doubt of the otistenco of the document at tho date of suit (9) Tie question 
of reception is one of discretion, which will not be interfered with on appeal (10) 
Where, howo^er, Viusra papers which formed tho \ery essence of the action 
were not filed or produced, the Court was held to ha\o been justified m rejecting 
them when subsequently tendered m evidence (11) 

“ Received in evidence.” — ^Merely giving a document to a witness to 
lefiosh Ins memory is not recoivmg it in evidence, for a document may ho so 
used which is not evidence lu itself (12) Such a document is therefore espiteslv 
excluded from the section 

Appeal — The reception of evidence afterwards with leave is not a ground 
of appeal (13) The admission is conclusuo e\cn when no reasons are given 
and tho AppeUato Court cannot refuse to consider the admitted documents 
as evidence , (14) though of course, the Appeal Court ma) attach such weight 
to the document as it thmhs proper, or say whether it ought to bo treated as 
evidence os agamst particular parties to the suit (15) But tho refusal to receiio 
a document ma) be a good ground of appeal (16) 


(1) Rjfcljie V Gladstone 1 Ind Jur , O S 
125 (1SC2) 

(2) Premsook v Eajkristo 1 Hjdc, 145 
(18C2-63) 

(3) Lopez t Driberg W R , 1S&4 4ct X , 
67 (1SC3) 

(4) Ex parle Raj acliaiid 2 B H C R , 
.1- C 369 (I 860 ) , Gopal VisLdu, 22 B 
971 (1897) 

(5) Gosain Tota t Raja Rukmimbaliab, 3 
B L R , P C 34 (1869) s c , 13 M I A 
77, 83 Tho Ulahabad High Court Rule? 
46 ( 1 ), require that tho Icarc, together with 
tho reasons, therefore bo given by a wnltea 
order signed by the Judge 

( 6 ) Ritchio t Gladstone 1 Ind Jur,0 *> 
IJo (1862) 

(7) Ix jwr/c Raj ich. 111 1 2 B H < R » 
V O JOJ(l805) 

( 8 ) \tt i (Jullah t 'oukccooddicli, IbOl. 


W R 271 (1SG3) 

(9) DeTidas v Pirjada, 8 B 377 (16S4) 

(10) Alta OoIIah v Sukceooddccn, supra 
tide pest 

(11) AmurChaadi Ram Ruttuu, 18 W B 
515 (1872) 

(12) Ramji v Eangajya, 1 ’ll H G 
168 (1863) 

(13) Gosaiu Tota t Raja Rukmmiball u-/ •* 
B L R , P C 34 (ISC9) , a c , 13 M I 

77 , 

(14) Minakshi t Velu, 8 '1 373 (iSSo) 
(16) Akbur All v Bhjta Lai, 0 C 600 

(IbfiO) 

(10) IKIiidovapivv V Snmiasa Bau, 4 ^ 
417 (1881) Doridas t Pirja la. 8 B 3u 
(1834) In Atta Oollah i 8 ikicoolJ«» 
1864, W R 271, the Lower Ijiix-Hato OjW 
rtctitcd tho dociiimiit and tho High 
dccliutd to Jntcr(tro in aju-tial appeal 



ORDER VIII. 

Wnilen Statement and Set-off. 


1. The defendant may, and tf so required hy the Court, shallii.n 

,, , , , at or before the first hearinc or within such ® ^ 

Written sraiement. , ° , 

time as the Court may permit, piesentawtitten 

statement of his defence 


»' The defendant ” — The rule has bcca reconstructed and shortened It 
formerly commenced “ The parties” OrdmatUy this ■iras the defendant But 
a plamtifi may, after he has filed a plamt, put in a iviittcn statement, or it 
may bo called for by the Court under r 9, post A Court has no authority to 
icceise a wittcn statemeut in a suit from one who is not a party, or to permit 
such a person to appear at the hcamg (1) A third party will not bo alloiied 
to file a statement for a plamtiQ or defendant who has neglected to do so him 
self (2) But if the parties arc present m person or by pleader, the mere 
fact that the defendant has not filed a wittcn statement does not warrant 
the trial of the suit cx parte (3) As to the presumption of authenticity, see 
below (4) The conespondmg section to this in the Code of 1839 was 
sect 120 

“At or before the first hearing ” — Sec note:, to r 9, post Under tlit 
Code of 1859 the word '‘before'* did not occur, and it was therefore held that 
the admission of written statements on sc\cral dates was a\Tong (0) Written 
statements may now be rcceiacd at any tune, provided it is before the first 
hcarmg or b) order of Court under rr 6 and 9 Reasonable tune should be given 
to a defendant to file his WTitten statement (6) 

“Present” — The word formerly used was 'tciulcr ' Tho production 
of tho WTitten statement at tho trial was held (7) to be tho tendering under 


(1) Moluraaco Sumomoj'co r BjLunt 
Clmndcr Slustofco, 25 W K 17 (1S76) 

(2) Dcnomo^ooDobScot Tara Chuni Cooa 
doo, Bourse, 153 (lS)U) [application by eon 
to file vrritUn statement, alleging hu mtenat 
as reversioner, hu lather, tho (da uiti0, haring 
gone an ay without filing a written staUment 
alter ho had bem ordered to do suj 

(3) bivarajadhani t Kupptagantulu, i M. 
H C It 311 (lb(>5} 


(-1) SoonndroaalhRoyv llcerumoonUur 
mOQcc 10 U It 1* C 35, at p 4J ()&< 9), 
Itadba Prasad Suig v Lai bahab Ital, 13 \ 
53. M HhJO) 

(5) Vli NuLco r Torab Vli, \\ It (IbOl), 
p.41 

(6) laihLccath ThaLuor i bobanath 
Uia>tr.5M It 3J(1&0U} 

(7) luah4\]i 2vaik v ^ta^vauJl .Vrdsir, 
1011 II. C. It 425, 427{l!>T3) 
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the Code of 1859 But now it \\ould ippenr to be the prcaeutation of the written 
btitement, wlicuevcr tliat may be 

“Written statement” — It lias been siid that English rules are to le 
applied with discretion in this countr}, where a strict sjstem of pleading has 
not liitherto been followed, but here, is e\ try where, the first object of 
pleading is to inform tho persons against whom the suit is directed what the 
chirgo IS that is Hid igainst them The prmciple is equally aalid as applied 
to citlicr part} m tho cause Amcuduicnts haae, however, now been intro 
duced mto tho Code to stcurc i stricttr and more accurate system of pleading 
Under 0 XIV r 3, 'pnst^ the Court frames the issues according to the 
illegations in tlio pHmt and written statement (1) ^Vs to tho nature of a 
written stitemcnt, boo notes to 0 VI r 3 The effect of a written statement 
mav bo considered from tho point of view of the plamtiff or defendant As 
iigirds the former, ho his to prove his cisc He niaj, however, be dispensed 
fioiu domg this m whole or m part b} the idmi «ion of the defendant ^\Tiat 
is not admitted must bo proved (3) admission maj notoul} operate to relieve 
the phmtiff m hb> proof, but it lua} «hi£t the burden to the defendant (3) 
It Ins ''Omctimca bovii supposed tbit no portion of i defendant’s wiitten 
btituncut can bo rwd igamst him without the whole statement being 
icid riio true iuIl, however i-< this tint if \ man uiaLcs a qualified 
statement (4) }ou cannot mo the statement agaimt hm op.irt from tho 
qualification, not tint if a man make* a scnca of independent unqualified 
statements any particular ono of those statement* cannot be uscd agaiust 
him (5) V written •'tatement <. innot of cour e, be read agam-t lu/ 
part} •'ivo him b} whom it Ins bnu nude or tho c who uo bound b} hjs 
admission (6) \.ii adnu‘'''ion b} one dehndant docs not bmd the other* (<) 
Looking at tlu matt\.r from tin point of mcw of the defendant, tlw 
written statement is of <.ours«. not iMdna«.«. ''O as to dispense tho deftudaut 
from prov mg tla». f icta aU d ('*) mw n u t \ ad\ nc\ in tho defendant’s fav our, 

so tint if a defi ndint adimtiom faet-, audtlurtba dispenses with proof of it 

he 13 not cutitKd to sa} tint the phintitT Ins relied on his statement 
evidence, and tint li tin tlefendiul, n in < enise qin nee in a posiljon to elaim 
that the whole of it nnv bo u ul evuhnce' in his fa\oiir('t) Pleadings 


(I) Burjorji Husclji x MuikIiciji Kn 

verji .11 in 1.; rvJ(lSsO) 

(J) Jsoi l.urj rji no's t]i ee M»n 1 i)i 
leiieirji, . B n^lsHB llixj Iwjtvielj n 
t Belnnenth Dili (ISi 1) W lx 30.V iOl 

(1) Sx M xiukUl BeNw 1 Belli U»Ma in 
lUr 1 B L B \ t l-'(lMN) 

(4) l*CK>lui Be Inrec N 111 t ii Vt ' I 

\\ R 1 H) {1st s) fo\-emil iij, N UxieKil 
« bhifetoolhli I U U :\], leU-eVl ni 
LhoxxxlUr^ t (.him I rM ii'. ''ik Ur '\\ 1 
_ *0 1 ijeli \ilin n v • B' 

m iiiu Kt^h 1 7 \\ B « I J 

( i) link mil iiulh Kini er i t J ei li\ 
M 1 einhm II r^, I B 1 B \ 0 Mt U* 


(Isos) 

(0) Ji p:g: x ir M x kcr^oo i It 1 
a a\ B oel (iM Ik 

('*) i>'<‘ ilv Keel n M\ Js n^b r Tan-“k « 
el \ nV(IV'4) U 2 ilUb W AU I VhnaU 
\li “ \ 1 KahrhittJlAi tWul 

Ml Be « <».>V (ISSN) 

is) In fNlUb Mau I 1 ini (tuf” 

U W 1. SI (1' 

K hfx leveUsht'h nlcrMtur -« 

4 \1 (INOT) ) i>j;wes ir M X k i; X r l I"" 

Ku-h n V\\ B xV51(lN>A) SlAikhslur 
f r»Ti M<ii)vhl)h n» 

pa)MekhM firaz . v * kS 1>1 
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m Indian Courts ha\o not luthirto been construed \Mlli tlic bamc strictness as 
pleadings m Lnghsh Courts, (1) and tbereforo a mere omission to den^ an allega 
t loa has not alwaj s been talvcn as an adnubsion of it so as to disjicnso the plaintiff 
from proof of the fact alleged (2) Stricter rules have now been intro 
duced (s-c 0 Vin r 5) A& against the party affected Ins statement 
primanl) o^KraUs b) uaj of adnussion lud not cstopi>cl (3) If a part} 
uashes to gi\c c\idcncc of a fact of a\hich he became auato after he has filed 
his plunt or written statement la the ease may be he sliould file a 
written statement or supplement irj written statement before tlic healing {4) 
If lea\e 13 given to file a further written statement on or before a particular 
date, it will not, if filed after that date, be ordered to be taken off the file i{ 
the opposite part} has dcla}cd to make an application until the trial (5) 
Where an additional wntten statement sought to be admitted was incon 
sistcnt With tliu original written statement, the Court said that m such 
cases there was a difference between an apphcation by tho plaintiff and b} 
the defend int The plaintiff would not bo allowed to file such a statement 
It allowed the filing on payment of all costs, observing, however, that the 
supplementary written statement would rightly be the subject of strong 
comment at tho hearing (G) The Code, it was held, did not contemplate the 
fding b} a plaintiff of a wntten statement after seeing tho wTittcn statement 
of tho defendant and b} way of rejoinder thereto (7) , but rr 6 ond U 
refer to WTittcn atatementa in answer to claims of set-off A written statement, 
vvhethet it be called for by the Court after tho first heating or is filed by tho 
parties under this rule at or before the first hearing need not be 
stamped (8) 

2. The defendant must rmse hij Ins 'pleadings all matters 

New /acta must be ibJiich show the suit uot to 1)6 maintainable, O) 
specially pleaded (hai the trausadion IS either %oid or loidable in 

point of law, and all such grounds of defence as, if not raised, 
would be likely to talc the opposite parly by surprise, or uoidd 
raise issues of fact not arising out of the qdaint, as, for instance, 
jraui, hnittahon, release, paymen\, performtmee, or jacts shownijy 
illegality. 

Specially pleaded — ‘ It often is not enough for a party to deny m 
dlegation in his opponcut s pleading, he must go further and dispute its 

(1) Kavrab ^azim t Omrao Begom 21 lunue} clc Co 4 B 576 (ISbO) 

U 59 l>0 (1873) aud case cited m next (5) Ihc New Ikmmg and bpinnuig etc 
note Co i KcasovjiNail. 9B 373 381 (iSSo) 

(2) Natba bmgh t Jodha bingh, 6 A t06 (G) Dasimam Dosi i Sriaath Chose J 

413(1884) BLR Ipp U (1SG9) bee howeTcr, 

(3) Seo Abdul Rahim i Madhaviav Apaji obsera-atious ol 1* C m Douglas t Collector 
11 B 78, 82 (1889) Maharajah Muza of Bcoarf^ 5 M I V 271 at pp. 280, 290 
^Inanda v Pidaparti. 13 I A 32, 42 (1885) (ISal) 

Mina Ivonwan v Juggut Setani, 10 C 19b (7) Jadub Raju Deb t Ram Lochun 

(1SS3) [petition] , iIadhopcn>ad t Gajadbur Maduck 5M R 56(1866} 

lie 111 (1884} (8) /« re therag All, 12 C L K 5(7 

(4) Munebershaw Bezouji i New Dbur (1882) Nagu i \cknatb, 5B 400(1881) 
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Validity in law, oi bet up aome a0iruiativc case of lua own, in aiisuci to it In 
tlic! teciiiiicai language of tbc old pleaders, it wll not fcerve bis turn to lutrely 
tmicrsc the allogatioii , lie must con/css and avoid Thus, if the plaintiff sets 
Up a contract which was in fact made, it will be idle for the defendant merely 
to traverse {« c deny) the making of tUo contract , be should conjess (i c admit) 
that ho made the contract, but atotd tho effect of that confession by pleading 
the Statute of Frauds or Limitations, or setting up that the contract has been 
duly performed or rescinded A defendant, houever, is not bound to admit 
an allegation which lie sceLa tjiua to atoid, or wliicli he alleges to be bad in 
law Ho may at the same time deny its truth, so long as he makes it quite 
clear how much he is denying He may, indeed, take all three courses at 
once , the allegation may be traversed m point of fact, and objected to as bad 
in law, and it the same tunc collateial matter may be pleaded to destroy its 
effect Any number of defences may now bo pleaded together in the same 
action without leave, although they arc obviouslj inconsistent ” (1) A. 
defendant may “raise by his defence, without leave, as many distinct and 
separate, and therefore inconsistent, defences as he may think proper, subject 
only to the provision ” (ii) contained in 0 VI r 16, as to striking out 
embarrassing matter And a defence is not embarrassing merely because ifc 
contains inconsistent averments (3) But all these various defences must bo 
clearly and distinctly pleaded and tho facts upon which each is groufldeo 
should bo stated separately As a rule each defence should form a etpa^ate 
paragraph The defendant must make it quite clear nhat hne of defence he 
IS adopting Any plea which wears a doubtful aspect will be struck out as 
embarrassing (4) Above all special defences of this kind must not be mtfed 
up with traverses or msmuated into pleas wbicb deny the facts alleged by tho 
plaintiff (C) “ The office of a traverse is to contradict, not to excuse or justify 
tho act complained of , its object is to compel the plaintiff to pro\o the truth 
of tho allegation traversed, not to dispute its sufficiency in point of law All 
matter in confession and avoidance,, all matter ;ustif^ing or excusing the act 
complained of must be specially and separately pleaded , so must all matteis 
which go to show that the contract Sued on is illegal or m%ahd, or which, “ 
not cxprcssl} stated, would be hkely to take the opposite party by surprise, 
would raise issues of fact not arising out of the preceding pleadings And n® 
evidence of such matters can be given at the trial if they be not expressly pleadc 
This IS only fair play “ (6) 

3. It shall not he siifficient for a defendant %n his iiritlcit 
statement to deny generally the gwunds alleged 
DemaitobBspecjic ‘plaintiff, hut the defendant must deal 

specifically with each allegation of fact of winch he docs not aihnd 
the truth, except damages 

“ It shall not be sufficient.” — This is om. of th<- gicakst uuproicmints 


(1) \nnuil Practice, iiotc-j to 0 111, r 15 
(-*) Per Jhisigcr, LJ, m Ucnlon v 
(•n tiiHOod, J Li II p -55 
(3) Uc Morgan, J5 (1 D J'J- 


(4) Aun l*f loc at . btokcsv Cruit.JC. 
1* D i5 

( j) Ikll i }.a\icij, j1 L J Q P 
(0) tun. Pr loc Cil 
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mtruduLcd 1>} lilt, JuiIk Uuro Vtt ruriiKil) tlio di-fuiilaut ^\'vs allowed to 
likad what w 13 called “ tho general lasuo, ’ 1 c “ that ho waa not guilty,’ or 
' that ho uo\or waa mdobted aa alleged,” both o{ which were cuncluaioiia oi 
ituxcd Uw ind fict Now a dofondant luaj no longer deny goncrally the facts 
illcged m tho htatoment of Claim He must take each matter which is 
alleged igainat him scparutcl}, uid either admit it, or deny it, or say that he 
does not admit it ” It la not merely denial which is meant , the lulo co\crs 
non admiaaioii” as well ANhether the defendant says 1 deny or ” I do not 
iduut,” ho IS ci^ually bound to deal b^Kcifically with each allegation of fact 
of which ho dots not adnut tho truth ( 1 ) ihis is tho general principle which 
now goicrns every traverw, ^Vnd m order to make this general principle 
tjuito clear, Bjiccial instances arc given m subsequent rules (Enghsh) (2) ‘ In 
actiona for a debt or liquidated demand in money, comprised m 0 3, r 6 
(Engbsh), a mete dcmal of tho debt shall be inadmissible ” (Enghsh 0 21, r 1). 
“ In actions upon bills of ca.chaDge, piomisaory notc^, or cheques, a defence 
m dcmal must deny some matter of fact eg the drawing, making, endorsing, 
veceptmg, presenting or notice of dishonour of the hill or note ” (Enghsh 
0 21, r 2) ” In actiona for goods bargained and sold, or sold and deUvered, 

the defence must deny tho order or contract, tho dehvery, or the amount 
claimed , in an action for monev had and received it must deny the receipt of 
tho money, or tho cmstcuco of those facts which arc alleged to make such 
receipt by tho defendant, a receipt to tho use of tho plamtil!” (Enghsh 
0 21, T 3) 

“Deal specifically' — What meant by deabng specifically tvith an 
alhgatiou of fact 1 It means that tho patty pleading must make it perfectly 
clear how much he adnuis and how much of it he denies If ho docs this the 
Court wall not quarrel wath the phrase which ho uses He must not deny en 
bloc everything alleged against him A defendant may not now plead 
“ that he domes specifically every allegation contained in the Statement of 
Claim (or plaint) ’ Still, in order to deny specifically it is not necessary to 
write out every sentence m the Statement of Chum and traverse it m detail 
It IS sulhcicnt when dcahng with matters of inducement or any other allega 
Uonn wUicb. do not go to the gi&t ot the anUon, to plead, that ” the. defendant 
demes each of the allegations contained in paragraph 8 ” Tins will have the 
same effect as copying out the whole paragraph and constantly inserting 
“not” But when tho pleader comes to those allegations which are of the 
gist of tho action he must be moro precise He must plead The defendant 
never agreed as alleged, ’ or “ never spoke or pubhshed any of the said words ’ 
or ‘ never made any such representation as is alleged in paragraph 2 of the 
Statement of Claim ' (3) 

Sometimes, m order to obey the rule and to deal specifically with every 
allegation of fact of which he docs not admit the truth it is necessary for the 
defendant to place on the record two or more distinct traverses to one and the 
same allegation Thus, if he pleads, “The d fendant never broke or entered 
the plamtiff s close ” ho thereby admits that the clo'c m question belongs to 


(1) 2’cr Jtsscl ILU , m Ihorp t Holds (2) Azmual 1’rACtice. notes to 0 10, r 17 
worth, 10 D p WO (3) Ib 
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tlie If ho uitcnds at the trial to deny that tho plamtifi owned or 

possessed that close, he must say so distinctly and in a separate plea If he 
wishes to raise both defences — i e to deny the act complained of, and also the 
jilaintifi s title to tho land — ho must put on the record two separate paragraphs 
ag 1 “Tho defendant never broke or entered the said close” 2 ‘The 
said close is not the close ot the plaintiff** Merely to deny an allegatioDin 
terms iviH often bo ambiguous and therefore evasive. The pleader must always 
'inswer “ the point of substance ’* alleged against him, otherwise his pleading 
will be deemed evasive (r 19, corresponding with next rule) And, if an ahega 
tion be made against him, with details of time and place, ttc , he must deny 
the substance of tho allegation and not confine himself to denymg it along mth 
those inessential details (1) 


“Each allegation of fact ** — Only aUegations of foot should be denied, 
matter of law should not he traversed And the defendant should Dciertra\ci&e 
matter not alleged against him he should be content to answer what is laid 
against him in tho Statement of Claim and not trouble about any other matters 
which the plaintiff might have, but has not raised (2) Moreover, it is no part 
of his duty, when drafting his defence, to anticipate what the plaintiff laay 
licreaftcr allege in hia reply (3) 

“ Except damages ” — “ No denial or defence shall be necessary as to 
damages claimed, or their amoxmt , but they shall he deemed to be put m ipsuc 
in all cases, unless expressly admitted ” (Enghsh 0 31, r 4) This rule appbes 
to damage of all kinds whether special or general and whether the alleged damsg® 
IS part of the cause of action or not (4) 


4. Where a defendant dentes an allegation of fact m 
- ^ , plaint, he must not do so etasiiely, hut ansucr 

Evas, oedema! substance Thus, tf 'd tS ttM 

that he received a certain sum of money, it shall not be 
demj that he received that f articular amount, but he must deny ata 
he received that sum or any part thereof, or else set out how ntuen 
he received. And if an allegation is made imth divers cucumstancesy 
it shall not he sufficient to deny it along with those circumstances 

Evasion — The pleader must deal specifically with every alltgatjon 
of fact mide by his opponent — that is he must eitlier adiiut it bmldy or ^“7 
it boldly Any half admiswon or half dcmal is evasive Thus a 
these words, “ Tlie terms of the arrangement vrere never definitely agreed up 
as alleged,” was held evasive JcsscI M R , said “ The defendant is 
to deny that any agreements or any terms of arrangement were t-vt.r come 
if that IS what he means , if he dots not mean that, he should say that 1 


(I) Annual 1‘racticc, notes 10 0 ID, r 17 
b<.o noxt rule 

(J) Itossam i Bu(]},o (1SD3), 1 Q 11 57J 
(3) \nn Pr noto 0 ID, r 13 


(4) Ib , \St\hy V iLton, S C « 
(I8ID), 18 L J C 1' 320, j 

marts of Uawlans, J, ni Wood r 
Duibam, 51 Q, B D 003. 
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were no terms of arrangement come te except the following terms, and then state 
what the terms were ” (1) 

" Point of substance ” — ^Vgain, a traverse often becomes evasive if it 
follows too closely the precise language of the allegation traversed Thus, m 
Tildcsloy V Harper (2) the Statement of Claim alleged that the defendant 
offered the plaintiff a bribe of £500 The defendant pleaded, following the 
exact nords of the Statement of Claim, that “ the defendant had never offered 
the plaintiff a bribe of £500,” which would Iia\c been true if he had offered 
£400 or £490, or any other sum Fry, J, held that the substance was that a 
bribe had been offered and that that was not fairly or substantially demed 
The defendant should have pleaded that ho never offered “ a bribe of £500 or 
any other sum ” Leave to amend was c^cntually given (3) 

“ Along with those circumstances ” — ^Tbat is to say, if the plaintiff 
alleges that ho “ paid the defendant £500 at 35, Fleet Street, on Slarch 3rd, 
1904, in the presence of AB it la an evasive traverse for the defendant to 
plead “ The plaintiff did not pay the defendant £500 at 35, hlcet Street, on 
Slarch 3rd, 1904, in the presence of A B ” For he might have paid the defendant 
£500 on another day or m another place, or when A B was not present And 
these details are only “circumstances”, they arc not of the essence 
of the allogatioii It is sufficient and proper for the defendant to answer tho 
point of substance and to plead “ The plaintiff never paid the dcfendont£500 
or any other sura ” (4) 

5, Every allegation oj fact tn the flaint, if not demed 
specifically or by necessary iviphcalion, or 

Speoifio enia stated to bc not admitU^d m the pleading of the 

defendant, shall he taken to he admitted except as against a person 
under disability : 

Provided that the Court may tn tts discretion require any fact 
so admitted to he proved otherwise than hy such admission. 

Answering opponent’s pleading— The rules of 0 VI Mil have 
defined both the manner m winch each part? should state ha own case, 
and also prescribe how he should answer his opponent’s pleading Iho main 
object of the latter rules (5) is ** to secure that each part} in turn should full} 
admit or clearl) deny everj material allegation made against him so that tin.) 
raa) promptly arrive at an ts«ue Wth this object three general principles 
are declared — 

1 It IS not sufficient to dm) generally the matters allipid b) the opposifo 
part), but each party must dealspccificall) with each allegation of fact of which 
he docs not admit tho truth (0 VIII r 3) 

2 When a party in an) pleading denus an allegation of fact m the 
previous ph ading of the opposite part), he must not do ^o < %asivily but answ* r 
tho point of substance (0 Mil r 4) 

(1) Vnn. IV, note to O 19. r 19, Tliorp (3) 10 C D 3 j3 

t llolds»*orth, 3 C D {v. 011 (4 Ann. IV., note to O 19, r IJ 

(2) 7 C. D -lOa. (j) Ib., r 11 
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3 Every allegation of fact m any pleading shall bo taken to be admitted 
if it IS not denied specifically or by necessary impbcotion, or stated to be not 
admitted (0 VIII r 5) 

Tins rule 18 taken from Engbah 0 19, r 13, but the Legislature has modified 
tliQ rigour of the rule by providing, in accordance ^\^tb sect 58 of the Evidence 
Act, that the Court may, notwitbstanding tbo absence of any specific denial, 
require any fact to bo proacd by the patty who robes on it 

Admissions — A defendant ought not to deny plain and acknowledged 
facts which it is neither to his interest not in his power to di8pro\e (1) ^Vierc 
allegations are domed or not admitted, ubicli ought, in the opimon of the Judge, 
to have been admitted, ho may make such order as to any extra costs occasioned 
thereby as shall be just (Eiighsh 0 21, r 9) Tho discretion under this 
proviso indicates that tho effect of a failure to deny in a WTitten statement 
an allegation of fact m a plaint docs not necessarily amount to a proof in the 
plaintiff 3 faaour (2) It is m the discretion of the Court to allow or disallow 
an application for amendment of a plaint (3) There is no difference in effect 
between denying and not aihmHing an allegation (I) The distinction ususHt 
observed is that a party denies any matter which, if it has occurred, would 
have been within lus own knowledge, while ho refuses to odnut matters which 
are alleged to have happened behind his back But whether he denies or 
docs not admit, ho must make it perfectly clear how much ho disputes and how 
much ho adnuts (5) 


6, (1) Wlioe in a suit foi the recovery of money the 
Particulars oi set-oit defendant claims to setoff against the 
to be given In written plaintiff’s demand any ascertained sum or 
statement. luouey legally recoverable by him from the 

plaiiitift, not e\ceedt?tg' the pecuniary limits of the juiisdiction 
of the Cowt, and both parties fill the same charaacter as they 
fill in the plaintiff’s suit, the defendant may, at the first heanng 
of the suit, but not afteiwards imless peiniitted by the Coiiit, 
-present a amtten statement coutaiiuiig the particulais of the 
debt sought to be set off 

(2) The written statement shall have the same effect as a 
plaint in a cioss suit so as to enable the 
° Court to pionomice a final judgment 

both of the oiigmal claim and of the set off but this shall no 
affect the hen, ujjou the amount decreed, of any pleader in respec 
of the costs payable to him under the decree 


(!) Per Jlaluigs, VC, Loo Coiucr^ancy 
Soarii i Hutton, 1- C I) 3S3, af&nncd 0 
\pp Cas Ci>o 

(2) Satj'cs Ckandrii Strkar t ^loninobim 
l>afii le r L J 518 (1014), p 5J3, /cr 
JinLiiu, t J 

(3) II, 


(4) Ptr Grou J, ,ji IfaU t " 

Ry Co 35 L 1 hJ8 

(5) Uiorp i HoIilsworJb, 3 C U p 
Hamaj Gamble, 7 C 1) S77. HnlwbJjnJ 
Association t Joalor, 4 Jmits 1^' ' 
Rutter I rrcgciif, 1.’ O O 7 8. anil ne 
O Vlir r 3 
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(3) The rules relating to a wriiten statement hj a defendant 
ajyplg to a written statement answer to a claim of set-off. 

lllustralioM 

(o) A bequeaths Rs 2,000 to B and appoints C bis executor and residuary 
Jcgatfce B dies and D takes out ailnuniatration to B’s effects C pays 
Rs 1,000 as surety for D , then D sues C for the legacy C cannot set off the 
debt of Rs 1,000 against the legacy, for neither C nor D fills the same character 
with respect to the legacy as they fill with respect to the payment of the 
Rs 1,000 

(6) A dies mtestato and m debt to B C takes out admimstration to A s 
effects and B buys part of the effects from C In a suit for the purchase mono) 
by C against B, the latter cannot set off the debt against the price for C fills 
two different characters, one as the vendor to B, in which ho sues B, and the 
other as reprcsentati\c to A 

(c) A sues Bon a bill of exchange B alleges that A has wrongfully neglected 
to insure B’s goods and is hable to him m compensation which he claims to set 
off The amount not being ascertained cannot be set off 

(d) A sues B on a bill of exchange for Rs fiOO B holds a judgment against 
A for Rs 1 000 The two claims being both definite pccumary demands may 
bo set off 

(c) A sues B for compensation on account of trespass B bolds a promissorv 
note for Rs 1,000 from A and claims to set off that amount against an} sum 
that A may recover in the smt B may do so, for, as soon as A rccovirs, botli 
sums are definite pecuniary demands 

(/) A and B sue C for Ra 1,000 0 cannot set off a debt due to him by 

A alone 

(7) A sues B and C for Ra 1 000 B cannot set off a debt due to him alone 
by A 

(A) A owes the partnership firm of B and C Rs 1,000 B dies, leading 
C surviving A auea C for a debt of Ra 1 500 due m his Bcparate character 
C may set off the debt of Ra 1,000 

7 ]Yhc)e the defendant relics upon seicral distinct grounds 

D.Je«oe or of dejcxce or Set of founded ujron s, parole 

founded on sepamte and disluict Jocts, tlicij shall oc Staled as far 
as mag be, separatchj and distuicilg 

8 Ang giound of defence uhich has arisen after the mstilu- 
Nciu ground of de t^oii of the suit or thc presentation of a wnlkn 

fence claiming a stt off mag Ic raisid hg the 

defendant or plaintiff, as thc cast mag be, in Ins tintkn slakment 

Set off — ^Tbia IS tx-ct 111 of thc former Cod<< with the aimadment* nokd 
m itahcs, and with Iht onusbiuii of th<. second poragiaj h of the former section 
dealing with inqmry The hnaUtmns in jarisdictiun which it contaired bait 
1x1 11 transfi rr*. J to the first clause, and th® iKst of th<* i aragraph was jrobahly 
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considered unnecessary The thu:d clause lias been added B 7 is taken from 
English 0 20, r 7 R 8 is new 

Tins rule deals with the cross claim Unoivn as legal set o2, and 17)11011 is 
a claim or demand which tlie defendant ui an action sets ofl against the claim 
of the plaintiff, as being his due, whereby he may extmgmsh the plaintiSs 
demand, either m whole or in part, accordmg to the amount of the set off (1) 
It is to be diatmguishcd from a plea of payment (2) The defence of payment does 
not admit that the demand sued upon is just, it attacl^ the plamtiifs claim 
and urges matter to defeat or at least reduce it on account of some matter con 
nected therewith But set off ariacs out of a transaction extnnsio of the plain 
tiff s cause of action, bemg a mutual independent claim Again, while set off 
IS the creation of law, pa}ment is an act of the defendant’s consent, expre'ss or 
implied (3) 

There is a distmction, also, as regards the mode of pleadmg A set off is 
a cross debt or claim, on which a separate action may be sustamed Pay 
ment can only be the subject of defence to another s action Set off may he 
pleaded or not, at the defendant’s pleasure Failure to do so will not bar a 
suit by him for the amount of the set off, as is the case with the defence of 
payment Set off must be specially pleaded, and the facts constituting it 
proved by the defendant as if lie wore himself the plaintiff to another 
action (4) Recoupment, which is the keepmg back of somethmg due because 
there is an equitable reason to withhold it, is also to be distmguishcd both 
from payment and sot off It can only cxtmgms)! the phmtiff’s demand 
in whole or in part, and can never lead to a decree m the defendants 
favour (5) 

Common law did not recognize any right of set off A defendant ^ 0 
had any cross claim could not raise it m tlie plaintiff s action He had to bring 
a cross action Legal set off is the creation of Statute , that is, to he 
allowed a setoff it must bo shoim that there is a statutory right ( ) 
Successiie but limited Statutes were enacted to remove the defect an^ 
mconvemence ansmg from *his non lecogmtion and consequent circmtj ^0 
action and the right to plead a «et off was first conferred by 2 Geo 11 c — < 

A set off was allowed in certain cases (7) It was a defence proper to tlio 
tiffs action, defeating 01 icducmg a plamtiffs claim It was a 
and not a sword (8) It was allowed only in a Inmtod numbei of cosea i ^ 
when established its effect was to show that the plaintiff could not recoier^^ 

(1) Black Diet p 422 Sec IsJirj t Gopa «*t olf sco Banger t Great Western By Co 
Satan fi A Sol '155(1884) as to the general 5H L Caa Oi A plaraUlI cannot compel “ 
principle of set off nlnch lias icin held defendant to set off Ramdeo v Pokhitumf 
apj licable m a cas-e not ] ^o^^^lcd for l>y 11 e 21 C 419 (1893) 

Code, and IS recognized m other htclioiis \i7 (5) See tho subj ct fuU^ diocu3»c 1 

21b, 221, 240, 247 Ifukin Chand, CPC -51-758 

(2) KoonjoBiharj t Isiliiiomy 4C 1 R ( 0 ) Lialtarl etc By Co » Caniloulb 

_a(» (1879) Co 18 Times Bej I , 

( l) Sco Hukm Chand, CPC 751 (7) boo the noto n \nii Pr J K) 1 1 

(4) Waterman on bet off § 2 HukinChanl nnd.81 on thosubjtcl of wt offun Uouiil‘r 

C P a 752. Dale 1 Solktt, 4 Burr 2131 tlaims by Mr Blali Odoir* BC 
Dinwjddio t Badej fi 142, and as I o (8) /rrCockbiiri CJ.infetookci lo) 

the diff renco lx tween a right if ace nntaiid gp B D G7o 
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Set off, lion ever, ]ia(l long been, prior to the enactment of sect 131 of the Code 
of 1859, recognized A rule of legal set off m India is contained in tins 
lulo which IS only an amplified version of sect 121 of the Code of 18o9, 
as that section a\as construed by the Indian Courts It has, however 
boen iicld that that section and the section in the last Code correspond 
ing witli tlio present rule only laid down a rule of procedure in regard 
to cases of set oil but vvere not c\liausti\e of those cases, and that it was not 
intended to take avsay any rights of set off, whether legal or equitable, which 
parties would have indcpendentlj of it (1) And it is well settled that Indian 
Courts may allow equitable set off in cases in whicli Equity Courts m England 
allow tho same, even though such eases do not fall within the language of the 
present rule (2) Cross claims are thus m tins countr} limited to cases of set 
(as distinguished from counterclaim) whether sucli set off is legal or 
equitable It is, ]io\v over, to be observed that under this rule a set off is treated 
as a plaint m a cross action so that the defendant may get a decree 
for it, whereas, as already pointed out set off, prior to tho Judicature Act 
could only reduce or extinguish the plaintiff’s claim, and a separate action 
would have had to be brought to recover tho amount of an) excess beyond the 
plaintiff s claim 

In pleading a set off tho defendant assumes tlio position of a plaintiff 
and IS reqimed to prove tlie same facts which he would be required to pio'® 
zf ho had brought an original action on his demand The plaintiff cannot, 
by taking a dismissal of the suit avoid an mquiry mto the merits of the 
set off Fitfc jiost In a suit for rent due on a mokuran tenure held by th® 
defendant, the defence was that ho was entitled to set off against the plaintifis 
claim a certain sum due to him on a decree passed by the Priv} Council between 
the same parties It was held that the set off could be entertained and inquire 
into, the decree of the Privy Council not being under execution and sect 
of the last Code bemg inapplicable to tho case (3) 

Tho present rule does not of course, affect the special pro\i!>ioiis 
relatmg to setoff in proceedings in msblvency (4) and in the winditig’'i!t'' 


Goclo a cross claim cannot be set up as a 
defence, except when it arises out of the \ery 
transaction sued upon, and is ui the nature of 
■; set off] , Fakir Chandra Dutta t Gisborne, 
SC W N 174 (1903), where aset off wasdis 
allowed as being based upon a separate trans 
action. S I2S (c) allows of rules being made 
(1) Clark I Ruthnaialoo, 2 H C It 
290 (1860) , ICistnasomy Fdlai t Alumcipal 
Commissioners of Madras 4 3L H C R 120 
(ISOS), Ktslior Cband Cbampalal i hlad 
houji ViS^, 4 R 407 (1879), Rookminy 
Bulbubt Viljk Jainania, 9 C 911, 918(1885) 
IJhagbatv lU^cb 11 C 057(1885), Fragi 
Lai I Maxucll, tNa 281(1885), Chisholm t 
Copal Cbunder, l\c 711 (1889), Gobmd 
Parshad I Murreo Breu cry, 1885, F B No 
47 IhisricwreccntdstaluJor) recognition 
by 1 ho ad hlion in 18S3 of Iho laot j iragraph 


in 8 216 of the last Code Subramaman 

Chettiaro MuthusHami Aiyangnr, ITVl I 

481 (1907) , Kalanand Smgh v Sn 
Das, 19 0 L J 162(1913) 

(2) Brojeodra Nath Das i Budgo Bu b 
Juto Mill, 20 C 627 (1893) , ^laz Gul h*'"" 
t Durga Prasad 15 A 9 (1893) [foU- 
Rani V Ram Prasad, 27 A 145(1904)]» 
iideposi Dobson & Barlow i Bengal 
Jung etc , Co , 21 B 120, 135 (IS9C) , 
Chandra Dutta i Gisborno & Co , 8 C. ‘ 
174 (1903) 

(3) Bharath Prosad Salu t Raneshuar 
Nocr 8C W N 118(1903), s c 30C 

(4) Sco Insolvent Act 11 X 12 Vicl c ' » 
K 39. Miller V Bier, 0 C T B 29t 
[dixt Youngt Bank of Bingal, 1 Vf 1 ' 
(1836)]. Mdlcf I National Bank f In ‘ * 

91 C 116(1891) 
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rf roiiipir.u* (1) whir)i lia\c cmlKHhctl m tlio Act^ po^oriim^ thc-'C 

pr>K(f'lin,« m Inin Ar 1«» t\e Tiin*fcr of IVopfitv Ari,(.>) and (lio special 
rrii‘« thim (1) pr«i\idf»l fnr lij fret 95. fco Itctow A* to tlic deerco «hrn 
fct o.T ji* .dloHcl.an 1 fSTfct «if dc<ir<'a% tosum awardril toilcfcnihnt, see 0 XX. 
r. 19. r 't 

CfluUablc set off.— It In% ihndv Ikccn tint tiiiA rule* doci 

not tik*' "iMiv any »vhts nf r«)uit.a1>In sot oiTfj) winch paxtir^ would h.a\o 
jn Irpfndrnt of it TJiP ft atulorv ndn «)f *ct*<>ff i« ni>«olutA m it* tcrni**, anil 
wl (fr a ( i*!' jii within It ^ *et <*ff la j.l\on aa of n.;ht , hut cqmtahlo fict-ofl, 
^^Jrl it« \ f»a mttiTo. dfj>cnda on tlio cq«ittt<« of r,a« h partirtthr raM*, and there* 
fr Jr f n tlio di •rxction ol tlio (*ouH It catitiot l>r clniinivl .la «>f richt, and will 
hr ill )woil onlv wlirro thr Court dfenn it rquitahle to allow it in any casc,(G) 
tlionsh the ('. ml will W pmdn.1 in the rxcrrno of ita dncrction hy tlio decisloiiH 
of thr Kn;li»h r.quit% roiirts. %^hirh ln\o been rrco.'nirftl m thn countr)' (7) 
Kquiiih'r ?<!-< 57 rxi^tf not onI\ in rim of miilinl drhta nnd crwliU, hut oNo 
whrrr thr fro-* ilriamils nn-r oijt of on« niwl the f.imo tran«artion. of aro so 
fonn'e-iM in i'i«ix nitiiro and nmim-tanfr* aa to nnho jt inequitable that the 
jiliintifT fhnuld tofoirr ml the defendant ho driven to i cro*'» suit (S) Thus 
un .‘•eertainfsl dami^ce for pnrtnl hji.irh of a eoniract may ho set off in answer 
to a claim fur mone\ dur on that rontrnet. fo f»r ns it was fulfilleil, as the cross 
demands in such a fa»e an* ronnecte.! with the fame tnnfacllon, nnd oriso out 
of one and thr nmc contricl . ('») and in .i buit for nrreare of salary there has 
been iillowr.1 to l^c fet oil the v ilue of Koods and proper!) damaged, lost or not 
accountnl for. b\ the plamtilT(lO) \\7»cto a defendant set up an agreement 
to Iho tlTret that tlir rents pa>.ablo on account of lands licld h> tlio plamtiH 


(I) sr tet M < f Irs.* ■ IV) 

(•) So •*luaa D 'M Jaru Hi^4<lr. 15 M 
2‘sl ( 1 sat ) [w a»tr h> mort gagto m iw>AMR«iyi>3 
(a) Jt«'ulcl i IiUktlr, 18 It 717 (IVll' 

(X) i iJr anif {i 738 

^ ('i) A" 1 » ll> •'»' uaag "f alrrfi p 7 |7, 

afir 

(0) II ntiil Harlow t Itciigal .si'iiining. 

(t< (o.-llt 130,at|i 13 i(lSOO), wlirrrtlir 
|iro|>uHid set off MUM dihatluwkil, tluro Uing 
no cquiUblo grouiulM for ftdiniltiiig it. And 
thiro Ixmg likely to lo gnat <Ulay m mars 
tigaling it 

(7) feto Itukm Cliami.U V C. . riptit 
iIjIo mI ofl was aery early recognized. iiJe 
ante, ]i 733 , and Uamagapal t MaUiUwar 
janudu, 1 M IL C K 390, adhere tlio Ckiurt 
obbcrvcd that the question should ho dealt 
with on the principles of Lnglish Court* of 
Tquity 

(8) Cbrk t Uulhnavaloo, d 'L H C R 
i‘JG (18G5), Kalanand feingh v Sri Frosad 
Dos, 19 C L J 152 (1912) , Fakir CbaiidrA 
Dulta i Gi-bonio Co , 8 C W N 174 


(l*»03). whin*, howeacr, tbo wtolT was 
duallowul as Uiiig based upon a separate 
transaction . and see ]^u^scl ^.1 Itibco • 
Sinilli 17 It !<■ 11 4X0 (1374), where, 
bowoKr the Court, as jximted out (Uukm 
(liaii'I.C F C 777 « ), look a \cry rcMriclcil 
ai«w of tho equity As to whitlier it is in 
rquilibU will, of course, de]iend upon (be 
facts of «arh case Dob'on and Harlow i 
Itrngal S|imning (te,(<i,21 H 120, atp 125 
(IbJb) 

(9) Kistnasaini FdUi t Munitipal Cum 
luissiuners. Madras, 4 M 11 L It l.u(lSG8), 
RadbA Ram Dib i Janus, ..0 R U 4\t> 
(1873), OauTi babai i Itam Sahai (1S75), 
N W I* 11 C R 107 , Fragi Lai t Mas. 
ttoU, 7 A 234 (18S0), Gobmd Firsliad t 
Munreo Urewery, 1885, 1* U No 47 , Ncaz 
Gul Khan « Durga Fiasad, 15 A 9 (1893), 
Urojeiulra Nath Dos t Hudge Budge Juto 
Mdl, 20C 527(1892) 

(10) t InMiolm i Oopal Chumler, IG C 711 
(IbS I) 
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under the defend int were credited to the plaintiff on account of rent due to 
Inm from the defendant, it was held that the pica was one of payment and of 
account and set-off in a general sense, and not one of set oS under sect 111 of 
tlie last Code (now represented by rule 6 of this Order) (1) 

“Suit for the recovery of money.’' — Thus no set-off may be claimed 
in a suit for property, or for a declaratory decree or injunction, (2) nor is a 
suit for moveable property one for the recovery of money, even though a money 
value be assigned m the plaint to the property, and the decree may contain a- 
provision of an alternative character for the payment of the money fay the 
defendant in case of default in the delivery of the property It has been doubted 
but not decided, whether a suit for an account can be held to be for recovery 
of money within the mcanmg of this section , (3) but a suit for dissolution of 
partneiship, vvitli a prayer that the balance due sliould be paid, is vvithm the 
section (1) It 13 to bo observed that theie is a difference m the wordiHj, 
of the lulc as regards the plaintiffs demand and the defendant's setoff 
The latter must be of an ascertained sum The suit, however, need 
not be for an ascertamed sum, the words “ recovery of monev " includmg 
claims for unliquidated damages and mesne profits See illustration (c) to 
the rule (5) E\ on in the case of a set off not falling within the provisions of 
this section, the claims must both be foi money, as is indicated by the terms, 
0 XX r 19, poet 

“ Claims to set off" — A defendant cannot be permitted to cany on two 
suits for the same demand at the same tune and usmg a demand m 
a bar to a subsequent suit for that demand A defendant may, however, it 
has been submitted, claim a set off of a demand during the pendenoy of i sm 
for the same demand (dl 

“ Ascertained sum " — ^The word ‘ dobi was used m the Code of 
It was held restricted to an ascertained sum and to exclude unhquiclate 
damages and mcaue profits as being damages (7) Under the last and 
Code the matter is clear, both from the us© of the word ascertained^’ auii 
addition of illustiation (c) to tJ»e section The sum sought to be set off an cro 

(1) I dward Dalgleisli v Kauulm, i4 17J, J9J 

C \V N 170(1909) (0) Huim Ciiand, C T C 7SJ 

(2) Tberle s Hotels » Toiias 18 Q V J> ( 7 ) Rutco /ummun t Gurij ' 

459, seo Minliy t M-mUy, 14 W R HO Wym R 218 Bachun r llaimd Hosscin 
(1870) ai L A 377 at p 3&(»(l87l), Gotool t 

(3) Nankaray t Ho Htaw, U ( mart Bliichooci. Singh 22 W B 

(1880) fl c 13 1 A 48 Scaiilan t Herrold, JO VV K 20 j (I 

(4) Ramjinan Mil i Chand Mai, 10 A Hosacina Bibco v Sirntli 22 VV B ’ 

787(1888) 8 e, 13 B L R 440, Ram Dyal r Ron 

(5) Under the Code of ISTi'J tho a«it must Dbun Daaa, 4 Agra 43 (1S08) , 

l^a^o been for a debt, and a suit for mesno *» Huro Cliundcr, 17 R R 177(187-) (as 
profits was held not to be such KotcoRuinuii gards tins case it h is Ix-in said in ® ^ 

r Gneja Iinnd, 5 U R 100 (1806) Tins, C P C that some striss setms to ha'O 

houcitr, 18 not so now [mo 111 («)] though 
the result both of the claim and set off must 

l>o a picumiry habibtl S <-0 Ahnudabad , - 

\ih iiKi , etc < ) I Ijikehinishankor JOB tion) itJe post 
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lUis r\ilc be a sum ascertauicd » that is, hqmdatcil, and not damages 
undetermined, (1) Buck as a liquidated amount due under a kond,(2J or a debt 
pa>ablo accordmg to an award (3) Tlio sum to bo Bct off must bo ascertained 
before tlio set off is claimed, and it is not sufficient that it may bo ascertained 
on inquiry (4) Tho claim is sufficiently certain if it is capable of bemg 
reduced to a certainty by simple calculation (0) A sum decreed is ascertained 
andma) beset off (6) Nodccrcobynayofsctoffcanbcattardcdtoadefendant 
for a sum to bo ascertamed on a settlement of accounts, oven though the result 
of tho suit shows that nothing is 4uo to the plaintiff (7) There is nothing in 
this rulo to restrict the &ct*off to claims in respect of tho same matter which 
forms tho subject of tbo plaintiffs smt The rulo allows a setoff of every 
asccrt.\med sum of money, and no icstnction should bo placed »on that right 
which IS not to be found in the section itself Though the restrictions on equit- 
able set off of unascertamed sums ate proper, there is no reason, as there is no 
authority, for grafting them on to tho law m regard to ascertamed sums (8) 
While it is a general prmciple of set off at law that tho amount claimed should 
be certain and ascertamed, and that an unliquidated demand may not bo set 
off even if it should arise on the ‘^ame contract on which tho plaintiff’s demand 
13 based, this is not so m the case of equitable set off This may bo allowed 
in the case of unliquidated damages, that is, an amount which can onlv be 
ascertained by the decision of tlio Court (9) where the respective claims of the 
parties arise out of one and tho same transaction (10) 


(1) FragiLalt itaxweU, 2 A 2S4(18$5). 
Raghu Nath Das t Ashrai Husaia 2 A 252 
(1879) [this decision voa, houorcr, pnor to 
tho passing of tho Transfer of Property Act , 
SCO Shiva Devi v Jaru Ilaggadc, 15 iL 290 
(1891)1 , Abulffasanr ZohraJan, SA 299 
201 (1SS3) , Arnir 2ania t Nathu Mai 8 A 
30G (18S3) 

(2) Watson A Co i Erojo boondurco 
Dcbia, 10 M R 225 (18711 

(3) GouriSahait RamSahai 7A1I CtR 
157 (1875) 

(4) Hukm Chand CPC 788 , see Zum 
meorootusiA v Gayer, 0 W R Civ Ref 26 
(ISGO) , the contrary Mas held m Warburton 
t Anderson, 1876, P R No 25 mainly 
on tho ground that tho amount spent in 
icpairs, though not ascertained at tbo begin 
iuog of tho inquiry, would be so at tho tune 
tho inquiry conloraplatcd by tho section was 
finished, and tho Court would have to make 
a decree, the amount being a debt if tbo 
tenant could show that he had not spent 
more than tbo landlord Mas bound to spend. 
lIOMcver, if this argument were conwt, then 
it has been pointed out (Uukin Chand, 7b9) 
every claim for unliquidated damages might 
bo set os, os after inquiry the amount of 


such damages would abo be an oscertaiuod 
amount 

(5) Sec Hukm Chond, CPC 789 

(6) See m. (d), Ehagawam Eunwar i liUla 
Baiinath Prasad, 2 B L R , A C 84 (1808) 

<7) Uuto Soondurco t Bungshco MoUuu, 
5 W R 32 (ISCC) 

(8) Hukm Chand, CPC 790, whoso ob 
scrvttioaa are supported by HI (e) to tho 
section where the sot off is in respect of a 
di&crcbt matter As pointed out by him, 
any observations to a contrary effect m Abul 
Hasan v Zohra Jan 5 A 299, 301 (1883) . 
Amir Zama v Nathu Mai 8 A 390 (18S6), 
Mere not necessary No grounds are given 
for the decision which was under the old 
Code, Uccra TjI v Eishen buhajc, 1 W R 
297 (1864), and it docs not appear to havu 
ever been followed. 

(9) Kistnasamy Pdlai t ^lumcipal Com 
uussioocrs, ^ladras, 4 ik H C R 120, 128, 
129(1868) 

(10) Kishorchand Champabl i iladhowij 
\isram, 4 E 407 (18~9), but not where tho 
claims arc wholly unconnected Cbrk t 
Ruthuavaloo Chetti, 2 M. 11. C. R 29G(l&Go), 
nde ante. 
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“ Legally recoverable ” — Set off is allowed -to prevent cio&fa actions It 
was not intended to give now lights^ except to tlio extent of giving facJities 
for the enforcing of riglita winch arc already enforceable in an action , and it 
has al^Yays been accordingly held tliat a set*off can only be successfully pleaded 
when an action could liavo been maintained for the same debt (1) As 
the sum must bo legally recoverable, a demand arising out of a transaction 
ivhich 18 legally invalid cannot bo tlic subject of a set-off A defendant there 
fore cannot recover m respect of a claim without cause of action, (2) or barred 
under sect II, ante{Z), or 0 Hr 2, or by the Limitation Act, (4) or based 
on a deciee nicipable of being enforced, (S) or in respect of an infant’s debt (6) 
In a smt for arrears of rent tlie amount of a new road cess paid by the defend-uifc 
was Jield not to ha\o been payable by the plamtiff under the terms of the lease 
as a prior income tax ^vaa, and therefore not recoverable by the defendant 
from the plaintiff, and thus not liable to bo set off (7) In short, the claim 
sought to bo set off must be one upon which a separate action could have been 
mamtamed TJie money set off must bo of course recoverable from the plain 
tiff, not from any one else, and it must be due to the defendant, who cannot 
set up a right subsisting m a third party The defendant’s right of set o5 of 
a demand against a person is not affected by the circumstance that the suit w 
brought not by that person but by an assignee of Lis Tins is so, even where 
the assignment is by a sale m execution of a decree agamst him (8) A cannot 
set off agamst a claim made by B, lu respect of separate dealmgs between nun 
and A a debt due from a firm consistuig of a father and two sons, one of v^hoin 
18 B (0) Neither can a defendant set off against a claim of money any poitwJi 
of an amount m respect of winch the defendant, jointly with another, not a party 
to the suit, can chim contribution from the plamtiff.flO) Wliere in a suit by a 
company in liquidation zt was aigued that the defendant’s claim was not ^ 
locovcrable as Ins remedy was only proof in liquidation, where probably 0 
would recover not the whole of the ascertimcd sum but only a dividend i 
was held tliat the words Icgallj iccoverable” had no reference to tlio ' 
of the debtor to pay the demand m full, and that a sum was legally recoveri e 
though m the lesult tlie creditor must be satisfied ivith a dividend (11) 

“ The same character ” — Mutuality of debts is required not oab 


(1) Riwloy V Rawloy, 1 Q 13 1) 460 atp 
ICO 

(2) ^umecrutincissa i Gajti, OtV R Ref 
20 (1800), subsisting when tho suit was m 
stitutcd , Gocool Coomar i J3IiichooL Sin^li 
22 \V R 1 (1874) 

(3) Seo Amir Zania t Nathu Mul 8 A 
3J(j (1880), whi-ro it was held that tho set ull 
Mas not ham d under s IJ 

(4) Pragi Lai v Maxwell, 7 A. 284 (188 ») , 
Ilccralal t Bishcn Suhajo, 1 R R 200 
(l8bl) Andsco Bachnan 7.al V BanarsiDos, 
35 \ 228 (J 013), 17 a R N J243 (adobt 
b irr d bv Liuutation Act but not hy Punjab 
\cl 1 of 1 01 alJoucd us bot ofl) 


(5) HuroPcishftdr yoollvishoro, 16 '' 
2U8 (1871) 

(0) RawUy v Kaulcj, 1 Q B B toO 

(7) Suraoinoyco Dabto i Purresh a 
R oy, 1 C 070 (1878) , Siiumbhu 
Hurro Soondurco, 11 C 7^ R 140(1^2-) 

(8) Bliagawnm Kuiiu ir i I aR 13oiJ6“ 
l^osad, 2B L It, A C SI 

(0) Dhunjiat &mgh i iorbes, 1 loJ 
N a 354 (1802) 

(10) Umanath t Moiisurah, 1 1 C. W 

(IMO) r, t 

(11) Ahnicdubad \di ‘«ito, do, 
Lakehmishunkcr, JO B 172 (1201) 
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:• j» j ' j 1 « ;M\ ir r j Hti> 1 .1 1* > t -Ai I« 1 ' <• «[ ^li5\ of r f ir n.l.t* 
Ti <* il« ’ • t .11 I t t If lw» 1 ,«» t** Hi*l ft M I l’ At « j rr on L Jt 
n f « : ^ <hjj. .i\ A p-.tiT t ui r’ At.-! Iiia 

j nvht** -u i lUf ’ f , 1 ,i ’» 'f ,t ft 1 ’ i« • Vul <! ^:v tf r Nj in a * ju l>j a puMic 
oili ft n ) i« « J -I t’ *• fA-.r <: olT n rlaiin nCAlwt 

) iin j' f %-iiIi, fc*»l tur «<»# I M jUiU. a rUin ^'iirS tip »lcfcr.<hnl 

1 ,» j.»«i t*t t'« jU. <Ul t.iuvliA’Ir r^t.rp t l-o jpt oil a;ai.j.l a cLiim 

«}ijo i<> j’» iti 1 H« ti t' >* S IT Morotnl of t} <» nature of a 

tni‘t 1 <’ I A' » I 1 »lu" to 1 m ti li'vfuallr apAti.>l a (.Uim *iuo b) 

] I n An Ko.nt d^** att nur.A^fr CAUnol l*fl fct o.l ngam^t a 

jx-p »-.l h-ili'jU (.') A if, of a ilwrirof tiocn not JiU the 

<• r ’ *♦ if t<r AA hii »»Mn dtli** an 1 tl e dchta of the deceased 5ko 

iila'tr^'i A (fi) a.j] (1) to n<!e An Pi«rut< r or atlRiinutritor, hoirctcr, tilU 
tl c »hj •* <1 it it S^r ••» t' ^ii'U del *a .lu«» to an<l ftoiii tl e and in 

:i t n ^^t.i<t t' f trpor itativo ,t »ach tho littrr tiu) fcl otT alt tUttioi 

. *s.n»i t' <• j IxJ itil '•huh hi* tot-iliir ir mtet Ate tiAjr ha\o fti otTaj,Ainat him, 
^n I A*! If t' t"' • re. : .u‘l 1 a'e txea «lu« to the tcAtitor or mtcitatc (3) \\ here 
in t' p c ( f 1 (fii.pan^ m toiuilntion rich lubilitr aroio prior to the 
hjuiUtj tl. t'lo k'i tie nti.oant* urro aM-cTtainnl afirr it. both pirtic* wire 
licit t I fit the *A i.e r (I) A ^ct Oil A« iliMituuoi uhoro the deerte 

ulijth » »f 1 ?’ t to l«3 n.t «» I u u* 1 ilwtro not Op,iirul the pliujlilti 
b«l a,. ti*‘t tl int ji itjcj Ut.iiii/tts of thi phimiiT* f'y) 

Written atalcuicuW— The rule u tint n ‘-i.ofi, if cUitncd, must bo 
ijHcullt jl adrd If bovc\« r, the patticulats aic »u(lirii nil) M.t out, it la nut 
n< 0 (|.>af) Ihiit U kliuuld l>e 8]xcifirall\ btated that the) ati alh^id b) NVl) of 
Mt'o't Tbo vintten *t.-itcu>' nl roiit4 iuplat<'«l b) tins KCtion is dicuicd a plaint 
lor He (<0111 tui](;lit to l>e end must bt* fttati)|>cil arcorilin^l) (G) Hut 

ihcxj ca^vB ba^ti U<n diPKitUd fiutii b) Danirjio, J (7) ^^lare thi defendant 
»bd n»it raihe an ic»!>u< m to t- 1 itll in the firpt Court the PnN)’ Counril lU timed 
to enUtUin iL(b) 

Jurisdiction in eases of sot off — llu amount eUiiued to bu bct ud 
tiiutil not isaed the ^xeumat) liiiuts of the CouiIb ]uniidlcUon (G) Ihis 
jiroMso wait in the laat Code euiit mud in tbo hectiiid p ir i^^aph iihich is nois 
uiuitU-d It has Ixen traiisb rrt d to the first clause, 'llo tiitire amount 


(I) JtuWin CiianJ, L 1’ L bJl, lllwirub 
ChunJir l>oks t ilaUzuiunu Kbatouii, J 
C. I- It* -lit (Ibib) [>t IS essential to tlio 
Aslidity of a set ull tliat tho debts sliouU bo 
mutual, duo from and to llio satno |Aiiics, 
and lu tbo sauto right] 

(J) Abul llasaii i Zuhra Jan, S A Jt>9 
(lb83). 

(3) bco Clieniuiiiiia t Uaghuualha, IS M 
dU (l&Od) • Watson A Co v Itrjo boondurco 
Delia, lU W U 224 (1871) , Gnsti Chundcr 
Lahoory e Kuomarco Dabea, 1 W It Misc 
23 (IbOl) 

(1) Ahmudahad Advance, tic, Co t 


latkshimnltAiikcr, 30 li ITd (I'jOl) 

(*>) liluk Cliandra Iloy i Jasoda Kumar 
Ito), 11 C W X 215 (I'JOb) 

(0) Aintr Zaiiia i Xathu Mai, 8 A 39U 
(IHbO) . Hat bin Magirabai v Xarotam 
Uargovaii, 13 H U72 (IbbJ), Chennappa t 
lUgUunathA, 15 M 2i) (IbJl) 

(7) TaLar Chandra Dutta v Cusborno L 
Co , 8 C W N 174 (1«J03) 

(8) XanKarayt HoUtaw, IJI A 48,50 
(1880), 8 0 , 13 C 124 

(9) See m Ram Lai v Lancastc r, 3 A IL 
C U 114 (1871), Hrojendra Nath Das v 
Uudgp Hudgo Juto Mill, 20 C 527 (1893) 
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claimed to be set off must not exceed tlic limits of jurisdiction, the ciiess 
of such amount over the plaiutifTs claim, for which the defendant msy 
ask a decree m his favour, not being material in the question of juris 
diction (1) And where a Court has two different pecumary jurisdictions, the 
j urisdiction referred to in this rule %viU be that in which the suit is being taUn 
cognizance of Thus, where a Subordinate Judge, with unhnuted pecnniaij' 
jurisdiction, was invested with Small Cause Court jurisdiction, and m 
the exercise of that jurisdiction took cogmzance of a smt, it was held 
that the claim for set-off in it, of an amount exceeding the pecuniary Iinut of 
the Small Cause Court jurisdiction, could not bo inquired into by him (2) A 
question might arise whether a Court could entertain a set off, a claim for which, 
though within its pecumary jurisdiction, was otherwise not Avithin it It has 
been held that the rule does not refer to material jurisdiction in any way, or 
contemplate a case in which a smt for the amount claimed to be set off is beyond 
the jurisdiction on account of its nature, as maj be the case in some Prownces 
as regards claims for amoimts for rent of agricultural lands (3) It has, boiievcr, 
been also held generally that no Court can entertain a set off if it would not have 
had jurisdiction to entertain a suit, if one had been brought to recover the mono} 
sought to be set off (4) And see last paragraph 

Effect of set off — The set-off is to have the effect of a plaint (5) iw a 
cross smt, aud being treated as a cross action it is not affected by anythmg 
which relates solely to the plaintiff’s claim It is not neressary that the plam 
tiff’s demand should actually exist Thus the defendant may deny the plaintin s 
claim, and also plead a set off and may obtain a decree for it, although no sum 
may be found due to the plaintiff (6) And if a certain amount is found due to 
the plaintiff but a greater sum is found due to the defendant, a decree 
be made in favour of the defendant for the recovery of the balance (7) 
has been held that the same rule applies in the case of a set off which is n® 
uitliin the purview of this rule (8) 

Vn appeal will he to the same Court as if the sum had been demaudtd 
m a sepaiato suit (9) So long as set-off was deemed a mere defence the plainti 

(1) Ibakurdas V Naad Lai 1890, P R sum to be ascertamed m a suit for accoi^*® 

No 17 Hurro Soondurec V Uuugsbce Vohun, *> 

(2) BarotoGagae Sepoy Poiigu I4B 371 R 32(1860), but this was because thcroco ^ 
(1889) , apparentIyorcmilingincirect,R»m be no set off la respect of an uuasccrtouK 
pratab v Ganesh Raugnath, 12 B 9J (1887) suui 

which, however, was not referred to (7) Set O \\ r 19, post 

(3) Thakurdas v Jsand Lai, 1890, P R (8) Pragi Lai i iraxwen, 7ii 

No 17, and t>to Hukin Chaud, C P C 832. per Oldilcld, J leonlia, Puthoit, J1 ® 
^^hc^e it is said that the principle of conooxity point was iiucricd m Brojendra 2«atli 
IS considered sufficient to confer material Budge Budge Jute ilill, 20 C 527 ( 
jurisd ction m such casts and now see last [»aia ofs 216,pOil 

(4) Bcni Matlho t Ga^ a Prasad, 15 A 4(M (0) O XV r 19. under which 

105(1893) from decrees relating to setoff be to 

(5) ^Vs to^Uiiip iiJc unit, \\rittt.n Courts to which appeals in risj>e».t o ^ ^ 

slatoincnl \ original claim would Ik ■*' 

(0) Hajatkha^AlduIakLi. UB II t K , Ijincastcr, 1 A Jf C B 
V C lol{ltiOJ), u, lu t idler <• iM- it ul inipuij, of incnioramJuin 

Jit Id that V diiieo could II >t bo inanlid fora Cbtun >p]>.i t Jhi„hunathi, 15 'I - 
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uiulil it iiu of the hujl |>ut in end ly it b> putting m end to thu suit 
iImU It fell Mitli the action to ^hichit w'uian adjunct IIo\\c\cr, as alTinua- 
ti\c relief can uowbc pi\‘n on a claim for set off, the plaintiff cannot, bj refusing 
to proceed with the ease, defeat tbo defendant’s right to reco\cr 
und<'r bis set off (1) As to ben, (2) tbo rule seems to assume that it is 
usual for a decree to niaho costa pajablc to tho pleader instead of to the 
part) (3) 

Rules relating to written statements — 'I his cLiuso is new , see notes 
to other rules of same order Court fees must Iks paid on set off claimed in 
ivnttcii statement (1) Where the case wis not stnctlj one of set off under 
the forimr section, so as to mike applicable to it tho provisions of the third 
jiar igrajih of that sccliuii (corresponding with tho second clause of this rule), it 
was held that the written statement need not be stamped as a plaint (f>) 


9. yo phadiiuj suhiicqueiU to the urittcn statement oj a [s. 
^ j defcndnnl other than by uay of defence to a 

ubicquent fi ca ing$ set off shall hc presented except by the Icaie 
of the Court and u})on such terms as the Court thinks fit, but the 
Court luaj at any time require a written statement or additional 
written statement from any of the parties and fix a time for 
presenting the same 


“No pleading," etc— iVnd to sect 112 of tlie last Code shoitenod and 
ri modelled This rule corresponds to sect 122 of the Code of 1859 By r 1, 
atUc, written statemeuW must be filed before or at the first hearing, by which 
IS mcint that they must ho filed before tho parties have entered upon their 
case (6) This is subject to r G Accordingly an appUcation to file a supple 
mental written statement after the ease had begun was refused (7) Where a 
written statement was miproiicrly adnwtted, but without prejudice to tho 
opposite party, the Court refused to interfere m appeal (8) 

“ Court may at any time require ’’ — This may be done at au) time 
In the Code of 1^9 occurred the words “before final judgment ’ and it was 
accordingly held to mean that written statements could ho called for only by 
tho first Court and before judgment (9) The written statement may bo called 
for from either plaintiff or defendant The Court was held justified in calhng 
for a written statement whicli did not add to or vary the plaintiff s claim, but 


(1) Soo English 0 21, r 1C 

(2) Boo Hultiii Chand, CPC 834 , Ann 
I'f ,0 65, r 14 , the general rule le that tho 
tight of set oS IS aot affected by the solicitor s 
ordinary lien for costa Prmglo v Gloag 10 
Ch D 076 

(3) Brijnatli Dass v Juggernath Daes, 4 C 
742, 743 (1879) 

(4) Guise V Atlanta Itam Rathe 10 C W 
N 199(1005) 


(5) Subramanuu Chcltiar v Aluthuawaini 
Aijangar, 17 M L J 4S1 (1907) 

(6) Munchershaw Bczonji v New Dhu 
iuin6oyGo,4B 576, at p 578(1880) 

(7) Ib 

(8) Lall Mahomed t Dhooleo Bam, 22 W 
K 377 (1874) 

(9) Juggeshur Mookerjeo v Oopco Ivishcn 
Scin 5 W R 50 (1866) 
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aiiiiply buppliod omiBsions m tho pUmt (1) In the Court an order directe ^ 

the liling of a written tjt iteiucntisgtiitr illy asked for and granted on the pre&enta 
tioii of the plaint and it was Iiold that this was not such an order of Court as 
to 8ul)jccb tlio party to tho penalty of contomiit for non comjiliance (2) It was 
in an curly oaso licld that if a party neglects to file a svrittcn statement when 
oidcrod to do ho tho Court would cYamiuc him as to his grounds of defence and 
confine him to such statements or adjourn the case at Ins expense (3) But in 
other cases tho Court lefuaed to htai a party svho having been ordered to file 
; written statement omitted to do so (4) 

i 10 Wliete ciiiy paity fiom wlioiu a wiitteii stateiiieut is 
_ ^ ^ hO requited fads to piescnt the same witbm 

falls™ (0 “prcscn°"wfmei til® time fi'.ed I)y tile Couit, tho Couit ma) 
siitcmcnt called lor by pionouHce judijmeni against him, or maW 
such oidei in lelatioii to tho suit as it 

thinks fit 


Default to present written statement— llio Couit may eitlieipi*’ 
I docloo against tho defaulting paity or make such otlier order as it thinW 
piopcr Where in a oaso befoie Peterson J the defendants after aopk 
opportunity neglected to put in a %vrittcn statement that learned Judge state 
that 111 future ho should put tlic defendant into tlic box and examine him *1^ 
to tho grounds of hia dv-fenco and if on examination it should appear tl a a 
written statement was desirable the case would bo adjourned for that puipo^® 
it the expense of th defaulting paity (5) Defendant remained in Calcu a 
ono mouth after it was ordered that lie should put in a written statement 
then Went on a jnlgrmugo IIis son applied for leave to file a written 
md Ins application was lofuscd is no cause was shown why his father 
filed lb before ho loft Calcutta (6) lliiarulc corresponds with sect 106 . 

of 1859 It has been held that m Rules 105 and 100 of the Bombay High Cow 
Rules (Oiioiual Side) tlicic is nothing to pievtnt a defendant who has not e 
Ills written statement from dcfi iidiiig the siut at tho hearing (7) 


(IJ Jihaii^tor Bill ell t 111 ocJ irco Lull 
11 W II 71 (IbbOJ 

(2) Morui uil otii ra t C<Iade(uiio id 
othera Gil K C MiyllM 1808 cilrln 
lUxiugl (oil C 1* ( 130 
(J) It 111 ruttuii t Or iital Ii Hiid Stiuiu 
II Co 2IIjdi s9 (ISCl) 

(1)^1 II -isooi dui\o])o»erot llruidil id ib 


Miller (j1 U 0 Aut lOlb IbliJ Sre™"'’* 
Duiidv nincoDossci' W II 27 

(6) Itau nittoa v Or ental Iniftud o 
Xa\igi(ion Cb 2 H^do 89(181’-^) 

(0) 1> nouojoDoNbCO v Tin 1 urn 
Joo 1 Botrkc 1W{1SCSJ 

(7) JAj-niitdul t Nftgiatli lo Bow 
1^0 (IdK) 



ORDER IX. 


Appeamncc oj Paitm and Consequence of Non appeatance 

1 On the day fixed in the sununous for the defendant to [s 
„ . appear and answer, the parties shall bo m 

day fixed in summons Jor attendance at the Courthouse in peison oi 
defendant to appear and hy their respective pleaders, and the suit 
shall then be heard unless the hearing n 
adjourned to a future day fixed by the Court 

“Day fixed' — lliia refers to the day fixed for the firbt luanng of the 
suit (1) An appearance under tlio Code is not the same thm^ is appcanuco 
as It ustd to bo m the Supreme Court and is no%\ in the High Court wlicro 
tUo EngUsli mode of cuUring appearance b> attorney >t> recognized and accord 
mg to the practice of the High Court there is jower to order a case to 
bo Set down at onct in the general cause bst if tlu defendant enters appear 
auce bj his attorney before the time for apiicarance fued in the summons has 
expired In an) case a Court could b) cunsiiit and on the apphcatiou of the 
defendant isaut a ucn summons altering the da\ for appoiranti. (2) Mhcn 
however dealing with the question of appcirince as that krm is used in the 
Code for the purpObo of dcteruuuing whether the irosisions lu this Order appi) 
an objection bv the defendant before the da> hud for hearing to the 
plaintiSs apphe jtioii for attichimnt before judgment is not in i||>caranio 
on that date (3) 

Application of these provisions —Hum provisions are from tluir 
Nciy nature and language appbcablo to suits in tUiir initial stage and not 
to proceedings tahen in execution of decrees made in those suits It was 
however, at one time erroneously considered that Btct C47 of tic ( do (now 
141) applied to execution proceedings aa being proceedings ol a jiuccl- 
Imcous character iud bj iirtuc of that section tlese jruvi ions were so 
fir as was pncticabU mid ipphcable to such proceedings In order to 
oierrule such decisions sect 047 was amended b) Vet M of ISOJ bj tie 
addition of an rxplauatioii declaring tl it that sectii n did not aj j 1) to 
apphcatious for the execution of decrees which are proceeiliu^s in suits liie 
apphcatiou of sect 017 haiin^ thus betu jrolubited to ajjhcatious for 

(1) Zam ul \0din( \hmadlUt% d \ o'* (la'l] 

"0 (l5>’'0) , e. c. 5 I \ 2a3 (3) Hira Dai r Hir* I-U, 7 \ (Iks ) 

(2) Cuiiiiuins r Cretii lit L. It Vjj o nJe i»k4 Vjp^Aruit, 
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execution, it was held that there was nothing in the Code as so amended wlucli 
authorized a Court to apply at the stage of execution any of the procedure 
enacted in the corresponding Chapter of the last Code (1) But that tbougli 
this was so the Court might, where necessary, act under the inherent powers 
it possesses to make such just orders as are necessary for the proper disposal 
of the work given to it (2) 

Appearance, — The word “appear** must be interpreted in the same 
sense in all the following rules as in other parts of this Code in which it occurs 
such as 0 XVII 1 2, post,{Z) and whether the plamtifE or defendant 

13 spoken of (4) "What then is appearance ^ If there is none, the judgment is 
ex paiie It has been said that in most cases the question whether a decree 
is ex parte or not is a question of fact (5) It is necessary, however, to ascer 
tain the law governing those facts 0 IX r 1 indicates what is meant by 
appearance, namely, the actual attendance in the Court house of the pafty 
person or by pleader or recognized agent, who, under 0 III r 1, must be duly 
appointed to act on his behalf, or by a co party under 0 1 r 12 Under the 

terms of 0 III r i, an appearance by a recogmzcd agent is eqmvalent to an 

appearance in person, unless the Court directs personal appearance Pkin 
tiffs must all be ropresonted by the same pleader, or set of pleaders, and cannot 
be severally represented by different pleaders (6) Defendants can, of course, be 
severally represented, though where such several representation is unnecessary, 
as where the interests are not m conflict, the Court will not allow mOTO 
than one set of costs Sect 64 of the last Code, read with Form No U' 
of the Fourth Schedule of that Code, explained, it was held, the nature of the 
defendant’s appearance in obedience to the summons to appear and answer 
Ho was to appear m person or by a duly authorized pleader, dul}j 
slructcd and able to ansixcr all material questions, or who shall be accompo^'^^ ^ 
some other person (which includes a recogmzed agent) able to ansucr all suc i 
questions He was further given notice that m default of his appearance— tli 
1 ®, appearance in cither of the ways specified — the suit would be deternimr 
in bis absence , that is, under this Chapter of the last Code Thus, the appc^^ 
aucc mention’d in that Chapter meant attendance m person or by an authorize 
CO party or by a pleader “ duly instructed,” etc or by a recogmzed agent w 
intended bo appear and did in fact appeal for tho paity, whether he was a 
or not to answer all material questions (7) The test of whether a defendant lia 
or has not “ appeared ” is whether such of the requirements of the sunuuons 
as relate to appearance have or have not been comphed with (8) On 
principle it is held that when a pleader attends who is not duly instructc 


(I) Dbonkal SiDgb t Phakkar Siiigli, 10 A 
&1, [)4 (1893) , Uajrat Akraiunisba V Valiul 
nuaa Bogam, 18 B -129,431(1803) Scoiiotcs 
to s 141, post 

(J) Dbonkal Suiob i Pliatkjr Singh, 
ai«/ra 

(3) boonclcrlil i (icoqTasad, 23 B 114, 
1.0 (18 )8), per btritlic^, J , whowJ jutlginint 
H Ibo uni) rtixirttil oiio dual ng H)Bt<inati 
c-ill) uitb tb. Bubjict, and u disir\mg of 


circful stud) 

(4) lb 421 ^ 

(5) Cooke i Lijuitablo Co d to • t-" 

021, 024 (1904) 

(6) Jankibai i Atmanim, 8 B B 

211 (1871) ,, 

(7) Muruga Ualty i lUjaaaiui. - 
M L J 28-1(1912) 

(8) InatulU Babuiuat Jjbon Mohan 

lUC L J SJC(19M) 



First Sched 
O 9 ,r 1 


APPE VRANCE .VND l*ON APPB/VRANCE OF PARTIES 


tlio amt ho docs not icjitescnt the defendant who m such case does not appear (1) 
Inasmuch as appearance is attendance m the Court house on the day fixed for 
hearing, it is clear that what is done before the day fixed in the summons and 
that the mere fihng of a vaKalutnamah is not appearing in person or by pleader , (2) 
nor 18 an ‘ appearance,” in the technical sense as used on tlie original side of the 
Court, by the entry of the name of the attorney on the record , nor was there 
appearance where the defendant had filed *1 talabtlnama and objected to attach 
ment issuing before judgment, but did not appeal as directed by the summons, 
nor on a further date ivlicn the case was decided (3) Nor is merely putting m a 
written statement, but when the case conies on not attending in jierson or by 
pleader an appearance (4) 

Nextlj , the personal attendance at the day of hearing must be in accord- 
ance with law If a person is ordcteil to attend in person appearance can 
only be effected in this way, and if he does not, but sends a pleader, he will 
be consuleicd absent, and there 13 no appearance Sec 0 IX r 12 post (5) If 
there he no such directions ho may appear either in person or hy a co-plaintiff 
or CO defendant under 0 1 r 12 or by a pleader or recogmzcd agent under 
0 III r 1 The) must bonever represent him and therefore the appearance 
of an uuautUonred pleader is not an appearance b> the partj (6) There la 
of course no difficulty when there is no actual attendance by niiy of thcsi- 
persons nor indeed, where tlnn l^ attendance except m the cases to which 
reference rvall b< made If a party attends m jierson or bj pleader there is 
ippcarance, though he maj neither have filed v ^\nUen «tatcineut noi 
made a verbal one (8) H tin Court has r» fused to rccciso i written Stati 
nicnt but the pleader attends wbui issues are settled and cross examines 
witnesses there is an appearance (0) It hastven been held that win ic a deem 
js passed on a sokhnaviah vnd the defendant alleges that it is a forger} 
lud that she had no no^ce of th« suit it is not c-x jwte (10) But tins has bten 
dissented from it being held that the defendant is entitled to go behind 
the decree and to show that it ih m fact cx pnitc and that the f irt that tl i 
decree appears to bt based on i » inproimse impugned as a forgeij dm s not 
make sect 10S(nowO IX r 13) joit mappluabh (11) Tlie ajiiiearancc more 
over istonnswir and if an ajiplication b} apart} wjio attends fur lease to bo 
heard IS rejected and the dehiuUnt is not heard tlwn thejudguuiit iRcyjinrtc (12) 
Where both parties apjioarcd and tin mac was ^oiu throupli in thi ir jir* i cp 


(1) Soondirlal i Grnriraul ^ U 414 
(ISJS) 

(2) Hal >0 1 Mwaro " t\ R. 18 (IWi) 
bhco Churn v llecra IaU lit L H «i3“ 
(1682) 

(3) HiraDair Uira U1 7 \ «>38(l&s5) 

(4) rurui Ram « Jun nt«.-P Per»h»J I K 
II C R 154(1869) 

(5) Vnd 6(^0 Krishna R«t i r Cobm ) 
Iraj^d. S V .0 (lsv>) 

(I) ILa} Kumar t Ii val Ki&h rr In V. 
-41 (IsOi) 


(7) Ool icki ur In I I kill Man'h l2 
(1804) 

(8) Janki-p iUu) r Chin Uubullv “ U R 
-95 (1867} 

O) lUghajkar Par<k{u 1 R .17<lt> o) 

(10) llti&mo Mujtt I UatMju 14 U I- 

29a(I8"0) 

(11) Bholai Na&Lar r AUch Sukar 1 
t \V K csxMi (IfeJT) 

(I-) Mahomrd r '•lukik MuntvtuI Is 
W U 400 (1»‘2) 


750 THE CODE OF CIVIL PROCEDURE, FiestSched 

0 9,^1 

and nothing remained to be done except to hear arguments, the case was held not 
to be one which could bo dealt with as for default of appearance (1) 

Contest has mainly arisen where cither the party or his pleader or rccog 
nized agent docs actually attend m court, but apphes for an adjouinmeiit, 
and, when the adjournment is refused, wthdraws from court So far as these 
provisions are concerned, the only question is appearance or non appearance 
If the party has appeared in either of the wajs specified, viz in person or by 
authorized co party, or by authorized pleader “ duly instructed and able to 
answer,” etc , or by a recognized agent who intends to appear and does in fact 
appear for the party, then he has appeared, and it is immaterial for whatp!npo>« 
he has appeared or what adion he has taken on such appearance If, therefore, 
a party is present in person and personally applies for an adjournment, be has 
appeared , the purpose for which he appeared, or the action which he took on 
appearance, is immatoriaf jlppearance, however, by a pleader does not, 
as in the case of a party, mean mere presence He must also be duly instructed 
and able to answer all material questions relating to the suit Where, therefore, 
the party la absent, and an application for adjournment is made on his behalf 
by a pleader, who has no othei instructions, and whose functions are at an end 
when the adjournment is refused, m that case the party has not appeared If. 
fclipreforo, the pleader in such case retires after an unsuccessful apphcaticn for 
adjournment the decree passed is ex parte ( 3 ) In a recent case, after the 
tiS’s case had been closed and the defendant’s case part heard, counsel for the 
defendant applied for an adjournment, mainly on the ground that two of luj 
■witnesses had not arrived and tins was granted, but ho was ■warned that a 


(1) Rai Chanel i Alathura Prasad, 3 A 
202 (1880) 

1[2) Soondorlal Qoorprasad 23 U 414 

(1898) 

(3) Sooiiderlal t Goorpmsad, supra Lada 
Prasad i Nand Kishore 22 A GO (1890) 
Cooko V Lquitablo Coal Co , 8 C W N 621 
(J004), Shankar Dat u Padha Knshna 20 
\ 195(1897) [no application for adjoamment 
hut pleader stated that ho had no instnic 
tions], Ramtahal Ram V Rameshwar Ram, 
8A 140 (1886) [tho same , it is not suflirient 
that tho pleader bo authorized to enter 
appearance he must haao instructions in 
tho tauso) Bhnnachar^a v Pakirappa, 4 
JJ H C R 206 (1807) [tho presence of a 
pleader who is not supplied with tho means 
of answering cannot be licld to bo a repre 
scntation of tho defendant which will giro to 
tho suit tho charveter of a defended aclion 
foil, m Administrator General v D^aram 
Das GB L R C8S (J87J), which last caeo 
was followed in Do\al Mistrio t Kuiwor 
Cliund, G C 318 (1878), anl bcc Buldio 
Misscr t S} ud Ahnu <1, 1 a \V» R 143 (1871), 
Slid < n Ira i Kudo, 12 C GOJ (I6€(t) , tha 


ease dealt with was dissented from, D in 
Bhagatv RamessurDutt 20W R 53(18" )I» 
Ramcbandra PMdurang v Madliav Puru 
shottam, 16 B 2^24 (1891) [ ‘ If ho (plcaacri 
Jiad said that he had rcceired no instructions 
the Court could no doubt liarohtdd thatt ufo 
waa Dopropcrappearancc ] As was pom 
out in Soondcrlal t. Goorprasad, 23 h “ 
p 417 tho faeadnoto in Ranipcrtab Ifull * 
J'^koeram Agurwallali, 23 C 091 (189C) 
quite misleading Tho Court did not, 
evc-r actually decide tho question whrt rf 
or not tho caso fell within s 102 of tho i^'' 
Code but dismissed tho apphe ition on 
inorits Where, however, a pleader 
•iwtnictioiw, but sajs tho brief camo to n 
too lato to preparo hunsclf, this may 
good reason for adjournment but is no , 
!!■« been said, a default of appearanW^ 
Cluranji J,al v Kiiiulan I,al 20 ^ "j 
(18J8), foil Ramcliuulra V Madhai, 

SlObJl) aiiddfss from hhibendra V 

12 C 605 (1660) iho judgment refi« ^ 
a caso at p C03, but this opiKara to ^ 
mistake, an I tho ciso it p GO'S 
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Uio) <lid nut ipiKir on tlic following daj anj ijiphcition for n furtlior adjourn- 
iiicnt most k. 8Upport4.d bj proi>cr nntcnaU lit was ircsont on tUo (oUov.mg 
daj, but without the two wilncascs indbisapphcationforn further ailjournuicnt 
%Tas rcfu'^cd on the ground that no proper roisons for it hnd bton made out 
On tins lie withdriw , 'tnd the rise was tlun decided on its merits ^Mjcn ho 
ifterwsrds applied to Iia\o the decree set nsid asejj irlc it was submitted that 
at the, adjourned heating he bad not appeared but Uael onl> aj j heel for a further 
aljournmeiit (1) aul that therefore, sect 157 of the last Code (now represented 
b\ 0 \M1 r 2) \erimc applicable ^2) U was held that the Court had no 
power to maVo an order under sect 103 of the last Code (now represented bj 
0 IV r 13) combined with sect 157 of the last Code and that his rcmeel^ was 
an apjieal against the refusal of bis appbcation for fnither adjovunment (3) 

Lasll) there la the ease in winch the party beiug absent the recognized 
a^, nt 13 present If the latter accompauics a plcadi r, who applies for an adjourn 
m nt but who is otherwise umnsiructed then it la a question of fact 
whether the agent la able to answer all nutenal questions in which case the 
part) must bo deemed to appear b) the pleader In such a case tl c require 
menta of the summons as to appearance arc as full) satisliLd as if the party 
had appeared in person and applied for an adjournment and equally m such 
a c^a!^ the purpose of the appearance or the action takcu on appearance is 
immaterial If howoacr tlie party being absent neither the pleader apply- 
ing for adjourmucnl nor auy jitrson accompanyang him whether a rccogmzed 
aotiit or not is able to answer then apart from 0 III r 1 there is no appear 
anco within this tuk and the only remaining question is whether the party 
appears by lua tceoguircd agent under the former rule That is a question oi 
fact The nuro presence of tlic agent is not necessarily an appearance of the 
party It must be dctormintd whether he intended to appear and did in 
fact appear for the party m the exercise of bis power under 0 III r 1 cn/e (4) 
Where a defendant did not appear and it was alleged that he was insane 
and the Judge sttucl off tUo case it was held that lo should not ha\e 
done so but ought to liave made ll e mquirv rontomplated in Act X\XV of 
1838 (5) 

2 11 here on the day so fi\ed ifc is found that the summons fs 

Dismissal of suit been served upon the defendant in 

where summons not conseijueiice of the failure of the plaintiff to 
pKiiu'S i“£“tS"ay pay the court fee or foslal charges {if any) 
costs c/iarj;ea6fe foi such 5>ervice, the Couit ma) 

male an order that the suit be dismissed 

Provided that no suoli order shall be made although the 

(1) Satish Chandra MuUrjee t \har» (3) baJer Khan v Juggesnar 35 C 1023 

Prosad Mukerjee 34 C 403 (P B) (1007) (19CW disUngxushcd m Enatulla Basoiua t 

and 800 Venkatarama V liatataja 24 M L J Jibon Mohan Roy lOC L J ojj (1914) 

235 (1912) W Soondcrlal t Goorprasad 23 B 414 

(2) Jlananaissa v Rani Kalpa Gorain (1893) 

34 0 235(1907) Ck>oke w 1 q i table Coal (3o (5) Musst iloonil v Baboo Dl urm 2W 

8 0 \V C21(1D04) R M 0 7(1865) 
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suHiHiOHs L.is not been sened upon the defendant, if on tlieda\ 
fixed for him lo appear and answer he attends in person orLy 
agent ^\llen he is allowed to appear by agent. 

“ May make an order that the suit be dismissed,”— If the flamtiS 
Ins omitted to pay the court<-fco hy accident or the like, the Court may, onlib 
ipphcitioii, direct the isiue of a frtsh summons If it does not, there b ii3 
other course open but to dKmi ^ the suit , or the Court may dismiss thesmt 
it onco, Icami" the pliintitl to apply under r 4, The rule apphes Dot 

merely’ uhoro there is a single defendant, but al&o where one of several 
defendmts haa not heen «;crved, for tlie smt is incomplete, and cannot he 
heard without notuo to all the defendant-? ^here, however, m the Litter 
t iso no ohjiituin was pro\iousl\ taken, the Court declmed to entertain it oi 
sjinnl appi il (1) The suit may lie dismissed whether the smnnions was tlut 
orunnlh issuotl or that re i s«e<l on acccunt of non emce of the 
‘iri^m il oiu { 2 ) Ibit in no e iso should the ease be di po cd of before the div 
lixed for heanne ('f) In tlu under mentioned case the Court was dispo ei to 
think tlioiuh the <a e wis dt ilt with «m the merits that an order under the 
» orrt spondiiu fornu r ectionwisn 1 ipputlalle (4) If the court foe for scrnM 
tho smumous on i dehndant mwlv addei bv the Court is not paid, the suit 
iceonbiu to the Ikunbn ITisli Court should bo disim&»ed altocether mna* 
lUiinst tho oruiml dehndant but if it is proceeded with and decreed ajain-t 
bun uid he do s not i iko that objection on ipjieal, he cannot rai.e it for the 
lirM turn on spocnl appail ("i) The VllilnbiJ Ilich Court appears to lia'^ 

tiktu idilTjrenl m w (CWioldin., that m surh a uise the smt should be di«mi J 

i.;vinst ihos( d«fi4ulnils onl\ in whom the summons could not be erioJ 
but tint if tlu Sint is b\ mistake dismisvid a» icnnst tho onniaal defendanl' 

iKo to noidmjusti(» the dismissal asjamsf them should 1 e lield to have 

«trd« red under this rule 


1 


Proviso — Tlu Ilk cuitemplitc. i dUendant appcannc before erne 
of the summons In tlu tinder mcniionel case (7) ilie Court stated 
w Is not nocessiry to decuh whether if i jilauitifi weie morclv to lodae a plauu 
ind toko ni pn»eii.\lin_,s upm it arimst i defendant, the latter in such 
would have 1 ri.,ht to ipp^ar but that where as in that ea e, a plainuS, Iv 
Krai procuss of arrest, brought the defendant before the Ckmn then he l-d a 
rwht to app< ir at the heixui’ of the case, although no suniim n Inrt been 'frv‘' 
upon him 


3. ir/ic’tf neither party ippear^ when the sutl is eu/W ‘ ' 
Where Dciihcr party for hcarnuj, the Couil tiifitj male an OTihril^ 
aTi?>pais. suit lo be dis the stilt be dibiniscs 1 
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“ Called ou for hearing ' — The paiUe-i uro bound to attend from the tiiuo 
the Court optiu, and must be m attendance wJicn tlio case is called on for 
JicirmjX, and, if absent at tiiat time, tLo) will bo treated as not appuiiing (1) 

Tho Court 13 not bound to wiit for any part) until it is about to closo for tbo 
d ly, or cicn till the pleader for tho party can find it con\cnicnt to attend on 
account of his engagement m another Court, as, if this were done. Courts 
would find It difficult to get through their work (J) The subsequent day referred 
to in sect. 93 of tho last Code was that to which tho first hearing is 
adjouruixl , (3) but the da) fixed for hcanng after a remand on appeal was 
held to bo withm tlic meaning of those words (1) Tho reference to adjourn 
nicnt has now been omitted because this matter is sulheicntly co%trcd by tlio 
terms of 0 XVII r 2 

“ Neither party appears ” — It Joes not appl) when a puty is present, 
but has oniilldl to iirvc notice rulurc to take measures to servo a person 
with a notice as ordered b) tho Court la not a non appearance (5) 

Shall be dismissed *— In ca'cs where tho Court docs uotothcrwiscduoct, 
di'iiu *^1 la tho unh tou’‘Cquciice, and tho proviso iclatcs to tho postponing of 
tho cjiso, and not to the uukuig of any final order in it (0) Where neither 
pirt) appc.in> on the di\ fixed for the hearing of a suit, an older stnkmg tho 
t,iso off tlic file 13 illcgil , the onl) order that tan be passed m tho cirtiuu 
blantca btmg tlut of duunsval (7) Tho rejection ol an application of tho 
ic.pondcnt, asking that security for costs may be taken from the appellant ou 
the non appearance of both the parties, has been conbidcrcd, by virtue of tho 
provisions of sect 0l7 {uow Ul) a dismissal under the section which this tulo 
replaces (8) 

4. Where a buit is dn>uu&bed tiudci nt/t J or nile 5, the [s a 
PU.UIUI may bdns may (subject fo the law of him- 

itesh suit or Court may tation) bung a iresli suit, or he may apply 
restore suit to tUc Jqj. Qj-Jer to set the dismissal aside, and if 

lie satisfies tlic Couit that there was sufficient couse for his not 
paying the couit-fec and postal charges {if any) lerjuiied withm 
the time Jiared hefoic the issue of the summoiis, or for his uon- 
appcaiauce, *is the case may be, the Court shall malt an order 
setting aside the dismissal and shall appoint a day foi proceeding 
M ith the suit. 


(1) Kuttijali i I’aii Uakii, 7 M J50 
(1881) 

(2) Ita] Nat vui t Akrooi Cliunder, 21 
W It 111 (1875) [as to abscucc of louiiscl 
bco-LakLxQiv Gatto 13ai 7 A 543(18Sa)] 

(3) Comalammal t Rungasamy, 4 M 11. 
C R 56 (1868) 

(4) Bughoonath Suigb i Ram Coomar, 14 
\\ R 81(1870) Seo next note 


(5) Uaradliun t Piutap Naiam 14 R 
4U1 (ISTO) 

(6) Raj N^aram t Anauga Mohoii 26 C 
593 GOI (1899) 

(7) Al«ar t bheshammal, lU M 270 
(1887) , and eco ib p 290 as to appeal 

(8) Lakbmi Cband v Gatto Bat. 7 A 542 
(1835) 

3 C 
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“The plaintiff.” — TJieso words willmcludo tlio phmtiHb legal repr&en 
tatu 0 , but tliougli tlie latter may time apply to liavo the order oi dismiE'^al set 
asido, tiie order be set aside onlj if lie pro\cs a sufficient excuse, such as 
the plamtin liimself would have been required to prove before the order coulil 
be set abide (1) See sect 146 

“ Fresh suit.”— Appl} lag the pimciplc embodied m this rule, if a suit r 
dibinibscd by an order purpoiting to be made under this section before the da} 
fixed for hearmg on failure to deposit tedabana, this irregularity on the pait of 
the Couit docs not deprive the plaintiff of ins right to bring a new suit unde: 
this section (2) 

“ Satisfies the Court ” — Each question of this land must bo dealt 
with, not according to any Lard and fast general rule, but according to its 
own particular circumstances (3) 

“ Set aside dismissal ” — When a suit has been dismissed for default, 
the plaintiff has neglected to make an application wuthm thirty days, there 
can be no review of judgment under sect 111, 'post (4) A Judge, when restorin'' 
a suit, has no juiisdiction to pass at that time any order as to the general costs 
of the suit (5) Thoio la no appeal from an order settmg aside the disi^'^a 
and appomtmg a day for proceeding with the suit (6) But where such aJi 
oidci has been set aside on appeal, and the last order has been reversed by the 
High Couit, the proccedmgs of the first Court and the decree passed bj it aie 
not invalidated on the ground that as an effect of the reveibol of the order 
restoring the suit, tlieie were no proceedings m Court at tlie time of thep^ssifio 
of the decree in which such decice could bo passed (7) 


5. (^) Where, after a summons has been issued to 

defendant, or to one of several defeudau 
and returned unserved, the plaintiff fflus 
a period of one year from i/re dflfe of 
made to the Oomt hij the officer 
ceHifyivg to the Comt jetutns made 
servmfj offceos, to apply for the issue of a fresh suiumoits and 
satisfy the Couit that he has used his best endeavours to 
the residence of the defendant who has not been scived, or t 
such defendant is avoidmg service of process, the Couit nii; 
inahe an order that the suit be dismissec? as against si 
defendant 


dismissal ot suit 
wbero plaintiff, after 
summotis cetumed un- 
served, fails for a year 
to apply for fresb sum' 
moos. 


(I) Couvin V Benblc^, 43 C 2<j3 (^Vmcr), 
cited m Iluktu Chaud, C P C 707 

(J) Gulab llai t Jniaii B'lni, 2 A J18 
(IbTJ) 

(3) LaUimi Chand i Gatto Bai, 7 A S12 
(IbbS) , in llhun&ook t Hurry Balioo, 
Bourkt O C 115 (ISbo), the tiidcnceoffcitd 
VL VS eynsidctcd m&uSlititiit 

(1) KuiU&h Muiidol t ^iibiU»ix>Ci!4iQ(lri, 


W N JI8(I8J0}, dist 
aga Holiaii dO C OOS (li'Ol') „ 

I Kruhna Vithal v Gaiic»h 
)1(1001K s 0,311 I r 

I AJwari Sisbnnnial, lOM -’<0( ^ . 

ul un Qtaaa t Kundau Lib ** 
IJOdniiiti/rciJi opplj 1 

Uwar I '■cshamniab Id 
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(.') Ill bin.li C.U50 tlio iihintilt iiw) (bubjLct to tlio law of 
hmitalioii) bung a fresh suit 

Object and effect of rule— lliw rule rctUgiiizw tlic pru-tico ol 
isj-uing frc.h buiumoiis on the return oi thoon^nal unsen cd, but \\a8 enacted to 
jmt an end to the rcprclieusiblo practice of instituting a suit, and tlitii liolding 
proceedings in Icmrcm o\cr tlio defend lut for a long period without taking 
an) steps to bring it to i hearing (1) lime runs from tlio date of tho return 
b) the Xazir (-) ^Vn addition has, therefore, been nude interpreting " return ’ 
as that not of tho IJailifl but of the Xa^ir V plaintiff cannot, howtaer, b) 
incrcl) appl)nng to the Court within a jear of the return, for a fresh summons, 
laoid di«mi sal of the suit Ifo must also satisfy the Court that ho used 
dihgenco 111 the meanwhile If ho fails to establish either of the two pomts, 

Ills fcuit must be dismi sod (3) ft is to be obacrccd that tho exercise of tho 
power conferred is discretional only Tho refusal to take a fresh summons 
on a defendant, tliough huflicicut to justify the dismissal of the suit against 
him, docs not operato to release him from lubihty (4) As regards the right 
to bring a fresh 6Uit,(0) sco the ease cited, in which the section was recently 
applied 

6 (1) Wheic tho plamtift appeals and the defendant [> lo 

Procedure ivhcii only does iiot appeal iihcnihe (>utt is called 071 Joi 
pUiDiin appears. hearing, then— 

(tr) if it is pioNcd that the sumiuoiib was duly sei-ved, the 
When lummoas duly Court may piocccd ex yarfe, 

served. (5) if it IS not proved that the summons 

When summons not "as duly served, the Court shall 

duly sened. direct a Second sunmions to bo 

ibbued and served on the defendant , 

(c) if it IS proved that the summons was seived on the defen- 

When summons served, daiit, but not m sufficient time 

hut not In duo time to enable him to appear and answei 

on the day fixed in the summons, the Court shall 
postpone the hearing of the suit to a future day 
to be fixed by the Court, and shall direct notice of 
buch day to be given to the defendant 
(2) Where it is owing to the plaintiff’s default that the 

(1) bco GouithutQ boor t Peary Lall IS (2) ParauUiu ^ ithal t YbdullUtiiuaublui 

B li R App lJ(l87o) KamUssen Doss r IJ B 500(U>S9) 

Lui.li?ynaram, 3 C 312 (1878), Grrender (3) ByaLarimalt 2Bom h R 402 

Coomart Juggadamba Dabec 5C 120(1879), (IJOl) 

uhich last case deals aiUi tho rules of the (4) Sbaih Uli v Mahomed 14 B 207 
IL C on tho subject , Urquhart v Gilbert, (1889) 

1 Ind Jut , N b 224 (lb02] As to tho (5) bita Ram Smgh t I’okhpal Smgh, -8 
Court s discretion to u>5U0 a second summons, A 749 (10%) 
bCO these casts 
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feiunmons was not duly iiOicd or uah not served ui su&cieut time, 
the Couit sliall order the jolainttjf to pay the costs occasioned!)) 
the postponement. 


Appears ” — See uotca to r. 1, ante Tins rule is not limited m its 
ajiplicatiou to dcfendaiita icsidmg witUui British India (1) By tect 7i of the 
Dekhliau Ryots Act, the Code is only to bo applied so far as it is consistent inth 
tlie Act (2) 

“When the suit is called on.” — The&o uords appear to ha^c ku 
inserted so as to limit tho rule to the first day of hearmg and marh the distinction 
betiTcen these provisions and those of O XVII r 2 

Clause {a ). — No legal decree can be passed ex parte without tlicie tieiiio 
proof of tho due facr\ice of tho summons (J) IVTierc the summons has been 
scr\ed through another Court, sco sect JS, ante To justify an 
decree against all defendants, all must have been ser\cd, and if d® 
defendant’s liability is joint, and if a decree can onl) go against all, it 1^®® 
been held that without notice to all tho defendants no judgment could k 
passed (4) It ^Yas held with reference to sect 56 of the Code of 1S59, that 
‘ duly ser%cd " lefera to the mode of service and not to the agenc) by 
it IS offocted (0) Where a sumiuous is sent by post to a defendant iCBidiaS 
out of Britisli Indn, it is not, m the absence of endence that the pcison to ® 
solved was at the time rcsidmg at the place to which the summons w'lsseu 
bufiicicut proof of service to show th it the summons was posted, but tliw 
must bo sonic r-videnco of its havmg been received by tho defendant 1) 
Tho Couit unj proceed, cx parte, whether the defendant has been suiuinoJ) 
onh to appear and answer theclaun, oi, ui addition, to attend and givoovidc 
In tho latter case, it is not uccessar}, before proceeding t-® !P<^dc, 
all the processes pi escribed by law for compeJlmg the attendance 
the defendant .is a witness should be c\b lusud, it being sufiicicnt thd ' 
service of the siunmons for Jus attendance has been cirected (7J 




defendant appeals, the failure to put m i defence m wiitmg or ^ 
does not authorize the trial of the smt oi make the decree pisiscd m ^ 
pii)tc,{8) not even if the defendant should luvc been oidercd to file v "X ^ ^ 
st itcment (9) jVnd if the defendant ippeai" it tho lirst Iiciriug and 
waittcn statement, tho fact of his non appeuanct it the final Jicaring du'rsu ^ 


■*•> 1 1 I 

uponto to make the decision passed m the case ui park {10} In Ln© 


plaintiff is bj Statute allowed m cutim cases to sign judgment for 




(i) laKhr tid diu t Glnfur ud liui, A 
tU{lU00) 

(JJ lliili(hind( Lliuiidi, d i) IM (iSSU) 

(3) JL>. it i> lOO, Jlain » AUja 

Jvuitc, \2 W It Jii (isoyj 

(4) I’uifold I bitfield, Os A U lUp 
( YiJiir) JJ(j iiliil Ilukiu IJiutd, t I* (. 


(0) 1 aklir ud dm i Gliafur ud ^ 


IM 


I >1 VI iLkinlu' 

.’Jl (ISTJ) 


Ivalu Ilua4, 1 1 It 


(7) !lhnjckAatiit Jeaunt Ac"! 

(IbTOJ ,, ... I 

(8) Jajikcu Jtwii i Cliundulfilb. ' 

..J3 (ISO?) 

(9) blinarajadliain i 
VI II C It JII (1S05J 

(lUj Viiintliai'ain i ( \) nll“' 

(1881) 


iiitulu, • 


I 
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but in tins country it has been held that, in all cases where the Court proceeds 
cx paJtt, the plaintiff must produce fnma facie proof of his case (1) and must 
prove the claim to the satisfaction of the Court, before he can obtain a decree, 
except m the case of summary proceedings on negotiable instruments It is, 
howcaer, to bo noted now that under 0 VIII r 5 overj fact not denied is taken 
to be admitted , though under that rule such admission is not necessanlj 
equivalent to a proof (2) 

The remedies open to a defendant against whom an cx parte decree haj, 
been passed, and who contends that the Court should not ha\e so proceeded, 
are cither to apply under 0 IX r 13 (formerlj sect 108), post, or, to appeal 
from the cx parte decree, under sect 96 Under 0 IX r 13, b} which a 
summary remedy is given, the complainant must satisfj the Court not merelj 
that the proof required by this rule was not given, but that i» fact the summons 
was not duly seived, or that the defendant was prevented b^ any sufficient 
cause from appearing IVhero a defendant appeals from an ex parte 
decree, it is sulhcient, in the first instance to establish that in the Court which 
passed that decree the necessary proof of service of summons was not given 
It is not incumbent on the appellant to show that the summons was m fact 
not dul\ sera od (3) 

Clause (6) — In the under mentioned case it was held that the Court is 
bound m everj case to issue a fresh summon^, though it may order the plamtiff 
to pay the costs of the postponement, and cannot dismiss the suit or reject an 
application governed by this rule (4) 

Clause (o) — Where, if the defendant had not appeared, the Court would 
have been bound to postpone the heatmg on the ground that sufficient time 
had not been given to him to appear and answer to the suit, liia appearing 
ought not to put Imn la a woisc position, and on adjournment should be 
granted (5) 


7. Where the Couit has adjomued the hetiimg of tlie suit [ 
cx farte, and the defendant, at or before such 
Procedure where de- jjeanng, appears and assigns good cause foi 


fendant appears on da; , . _ ^ „ 

ol adiourned bearing and his previous iion-appearauce, lie may, upon 
assi^ good cause for g^^h terms as "the Court directs .as to coats oi 
otherwise, be heard lu answer to t!u* suit as 


previous non-appearance. 


if lie li.ad appeared on the day fixed for his .appeal am o 


Appearance at adjourned beanng only— Sc«t 111 \ct Mil of 
1859 \nnt the Lc^i latuto mtcDdcd was that the dtfendant mipht IhS 
adiuiltcd to defend the siut merclv upon a petition and without a»> cvideiuc 
b» ing gone into to prov« tlie tnilli of tlu fict ftitod iii that pititi »ii In f-irt 

(I) Vmnthiutii • Dhuoput SWe,! s ( 4 ) I^luLLiai V»j<nu r Hat 

11 I H 44 »r law 11 ISKSid^O) II a.>. * u I aj j« ar 

(J) I hati Ir i i V(oiiu) I ii i IJ wLiAb «• rv ui a •ui(, 

1 k J.511{lJl4) ».rf tnat« 1 ^ lUurllalr^i-A. 

(. 1) 1 aU>r 11 1 Jin t t.hatirulJi K (..) sUiLh VuLl r sU LU \L>ix I 1^ 
*t(l *00) \V 11 Ml {M'JJ 
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tlio section contains no provision for and docs not appear to contemplate takm^ 
such ovidcncc.(l) If tlie Court admits tlio defendant to defend, the suit mil 
proceed in the ordinary course aa a defended suit. If tJie Court refuses thi«, 
tlien no appeal lies from the order of refusal ; (2) the suit proceeds as an cx parte 
suit, and tlio defendant may then apply to set aside the decree undei 
0 IX. r. 13, post, (3) and if that application be refused he may tiicn 
appeal under 0 XLII. r 1 (c) j or he may appeal against tlie ex parte decree 
witliout resorting to tlie procedure laid down m 0. IX. r. 13, post (4) But where 
though the Court refuses to receive a written statement, it frames issues m tlie 
presence of the defendant’s pleader, who is permitted to cross examme, the 
decree is not an cx parte one (5) 

•3 8. Where the defendant appears and the plaintiff does aot 

Procedure where de- appear when the suit is callm on for hearing, 
tendant only appears. the Court shall make an Older that the suit 
he dismissed, unless the defendant admits the claim, or part 
thereof, in which case the Court shall pass a deciee against the 
defendant upon such admission, and, where part only of 
claim has been admitted, shall disnuss the suit so far as it relates 
to the remainder, • 

Application of rule. — This rulo corresponds with sect 
Code of 1B69 lu construiiig an outer alleged by one «ide and denied by tho 
other to be an order under this rule, the order will bo considered os one 
under it if, apart from the mere description wliicli tlie Court gives of its action, 
and apart from the actual fact of the plaintiff’s appearance or non appeaionce, 
tlio real meaning and substance of the Court’s action is, that it dismisses tlio 
suit on the mow, wlietlier rigjit or wrong, that the plaintiff appears and tvo 
defendant does not appear (6) It was formerly considered (7) that the Chapt^’^ 
in which the section corresponding to tho rule appeared, applied to execution 
proceedings, but this was subsequently held not to bo so, having regard la * 
change made m 18')2 m sect C17, corresponding with sect 141, pas/ (8) 
rule IS ajiplicable to adjourned hearings of cases , (0) and to proceedings o'’ u 

(1) ^iflliriiffiinni.ssi v Ixiharcaiix, 8 C’ 273, Jtaja v. Snoi\a9a, J1 319 (18SS), 

273 (JSS2) Sonant) Bininda Chunilor, 10 C 'll*! (I 

(2) ft 104, po I geo S^cd ]\l'diomt4) » Scclul I’ershiil i Jlnlionud Kiueeiw, ' • 

Sliaik MiintoziiMS W U 400(1872) If C R 101(1873), SIico Pns.vl f " 

(3) Sinlvaralmga Uudali v Itatnasabha Knar, 10 A 110(lS87) ^ 

jxil), 21 M .32t (1897), ^Uhrufl'iinnis.'ta i (8) Sco notes anle, and Jang 
I>“liircaui, 8 C 272,274 (1882) Mnliadeo IVoshad, 8 C W ‘ 

(4) A»l>n>llujmjsiia 1 I^liaicaux, wItoxc Iho l‘n\cr Conrt luM tl>®l ^ 

(5) JUgJnirt I)Jn Haiimaiia » I’lr-ipi inn 
Shun])!, 1 U 217 (1S7<«) 

(()) LalK I'nMcl » N'lnrl Kwli'irc, 22 A Wi 

flViO) . ■ 

(7) .S«*' caics ciUd mitf, und KaUt Kriato 21*, 2J7 

, Mil.on».I Ivftd.r, 12 W. « 428 (1809). 
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tlio Coin to wltali \ icfpicuro n nudo umlcf tho Land Ar iui«ition Act (I) 
It las bcfu roccntU held bj the l*nvj Council tlut tins rule docn not nppl> 
ulirro ifio nuui i“uc of (ho ci«c hi 5 been tK^cnloil on it** iiicnts aid (here i** x 
fub oqutnt default in nppeirince ( 2 ) In this ci^o tlio phiiitilT Ind sued to 
rccoaTr tho sunt pud b) huu to iiloato propert) from a uroiicjiul attaclimcnt, 
an I a!‘o for dimafrcx fur it, tho i)i<>tiict Court had di nu-icd tlio fir->t claim on its 
merits, tho plamtitl had then nUandoned tho teeoiid claim an! had fade*! to 
appear m r ub eluent proccodin^s*, and tho Dutrict Jtid^o had thereupon disini ed 
the '\lio 1 e mil under ‘■oct lOdoftholast CcnIo, iiuu rcptcsenloil b_> thia rule 

Non appearinco -- \n order can onl> bo iiuade for non appearance Cl) 
of ilio ilamtuT A plaintill (ails to appear witliin tho meaning of this rule 
•when Ills pleader d<*ciine« to prorecal with the suit, and it maUcs no dillcrcnco 
that tho parta Inimclf waa pn'vnt in Court (I) It was Iicid under tho Code 
of ISjJ that where a cominivsion Ins i<^ucd for local inquiry and tho Com* 
inusioiur roquitrs the attendance of tho patties, should tho defendant appear 
and the plaintifl nnl o default m appearing on tho day appointed tho proper 
coiiz>c 18 f ir tho Comlm^^loner to dismiss tho suit under this rule (G) A suit 
can Old} be di-nii ic»l under thn rule for default of a nature therein described 
and thcriloro not for non atUndincc of witnesses ( 0 ) TIic Court should neither 
rcceuc caidcnc on UhiU of a defendant nor examine the merits uf the 
can! ( 7 ) If t suit is di'*ini*fc<\l for want of caidcncc, tho decision is one on tho 
ments anl not unUr this rule ( 8 ) Xon appcaranco causcal b> tlio death of 
the phimUlT should not be confounded niih default ( 0 ) 

Judgment — Tho suit should either bo dismissed or decreed “ iatrucL 
oil IS not a proper mode of di pu mg of tho case ( 10 ) thougli in a ease m which 
such an order was pa'*cd, it was held that though tho correct expression had 
not been used, practically tlic ciec had to be regarded as ha\mg been dicidcd 
ex parte (U) 


( 1 ) lliiandi Mng i lUuiadhin Itoy 10 
C W Non (iJOu) 

(2) Ivaiiliaja 1^1 t Itatioital Bank of 

India 371 \ J>0(10l0) 37 C 4.0 

(3) Vb to the meaning of appcaranco in 
tLia connection see Lalta Prasad t Nani 
Kisliurc 22 a CO (1609) Rampcrlab Mali 
t Jakccram Agui»aIIuh 23 C 991 (1890) 
llinga Bibcc r Manna Bibee 8 C N 97 
(iJOl), 8 c,31C IGO IiiKanjit llabib 
2 Bom L U 20G (1000) it uas held that 
there nas no default on \b part as there 
was nothing to show tliat B by wtioni the 
suit was admittedly instituted actcl with 
authontj 

(4) Gopiala Row t Sfaria Susaja Fiffai 30 

JI 274 (1900) 17 M I J 225 but see 

Rsmailu llapiJanMahamcd a3B 405(1008) 

(5) Fslian Chundcr v Soorjo I«all Marsh 
139(1804), sed gu ,a3 tho parties ucro present 


in tho J nigra Court through their vakils 
though whoro tho failure uaa to pay tho 
GommisBionor a fees tho order was not con 
siilorcd as pas cd under tins section bl aik 
Sahib V Mahomed, 13 M 5“0, 071 (IbJO) 

(G) Maiioini' I Vrocm ( 1 lull t All BiiksU 
5 \I1 H C R 74 (1873) 

(7) Parbati » TulsiKocn 18 P L J 123 
(1913) p 130, Kesri Clinndv National Iu(o 
Mills Co 10 C M \ Ot>3{1012) 

(8) Kartick Chandra P»1 1 Sirdar ^hntlal 
12 C 503 500(1885} 

(9) Dobi Baksh Singh i Uabib Shah P C , 
35 A 331(1913) 401 A 151 

(10) Kkoobl^llt Toolsio Singh 17 W R 
210(1873) and cf Xlwar t Scshammal 10 
M 2"0 271 (1887) Bi^waSonanv BinanOa 
Clmnder IOC 410(1884} 

(11) Beejoj Gobmd t Radha Bcnoclo 10 
W R 348(1808) 
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Plaintiff^s remedy upon dismissal —Where the suit is dismissed tbe 
plaintiff may apply for a review without any previous application under tie 
next rule , (1) ox he may apply under that rule It is not necessary to 
draw up a formal decree , and the fact that such a decree has been diavm up 
cannot alter the nature of an order of dismissal under this rule, which is not 
a decree within tbe tneanmg of sect 2, and is not liable to be challenged by 
way of appeal The present Code has m this respect altered the pre-exjs{in| 
law (2) An order dismissing a suit at an adjourned hearmg for non appear 
ance of the plaintiff and his pleader was held to bo an order under sect lol 
(now 0 XVII r 2), and its consequential section (the present. rule), and not 
sect 158 (now 0 XVII r 3) (3) 


.j 9. (1) JVAeye a suit is wliolly or partly dismissed under 

Decree asainst jiam- plamtifi shall be precluded from 

ti£f by default bars fresb bringing a fresh suit in respect of the same 
cause of action. But lie may apply for an 
order to set the dismissal aside, and if he satisfies the Court tki 
there was sufficient cause for Jm non-appearance ■when the suit 
was called on for hearing, tbe Court shall male an order setting 
aside the dismissal upon such terms as to costs or othermse as it 
thinks fit, and shall appoint a day for proceeding with the suit 
(2) No order shall be made under this rule unless notice 
of the apphcation has been served on the opposite party 


Application of rule — This rule corresponds with sect 119 of Act ^1 
of 1839 The rule applies to original cases and not to cases in appeal ( / 
a special procedure m hearmg appeals being provided , nor does it appll 
execution proceedings (5) It bars a subsequent suit only when the 
in the latter had been either the plaintiff in the former suit or represented ; 
liim (G) It does not bar a suit the plaintiff in which had been a ccnlc5d'*’^3 
defendant m a {ormer suit (7) AVhen an executor presents an application 
probate he cannot be regarded as a plaintiff suing in respect of some cause 
action, and therefore this rule will not apply (8) It makes it compulsory on 
Court to set aside a dismissal order under r 8 of this Order where the 
satisfies the Couit that there was sufficient cause for his non appearanco > 


(1) Raj Naram Purkait v Ananga Mobao 
lUiaadati, 2Q C 508 <1800) 

<2) Rukxainiiaayi Da^i i Faran Cbanxlra 
Rhera, 20 C 341 , 15 C L J 334(1010), 
Rarbiti t ruLijkorn,l8C L J 12S(1J13) 
p J30 And 6 C 0 Gdkinson v SubranKinn 
\ijan, 22 U 221 (J8JS) 

( 1) SliTJUiant Sagajirao t Smith, 20 B 
736 

<4) lUra IaU Cliowdbrj p Surdarco Jah 
(1851) W It Mlw 21, AnonyniOuJ, 1 Ind 
Tiir 0 *3 rsCIafO), Kah Kishorc i Bhii 


nunjoy Roy, 3 C 22S (1S77J , 

(5) lladon MoJipn MonJul t '1 
N.lh Mondul, 10 C W N 830 (IMO " 
notes to r 8, ante, ^tsim t Raj 'fohan, 

C h J 532(1010) . 

(0) OUapiirakkal t (licSicbil, « u 
( 1000 ) 

(7) OUapiimkUl i riirriclu) u 

(1909) , 

(8) Ram nil t Kujmi I, 1 1 C 
(lOlO) 
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it does not take a^Yay’ the Court’s power to restore tlio case for any other valid 
reason (1) It was held to apply to rent cases under Act VIII of 18C9, B C ,(2) 
and to proceedings under sect 9 o£ the Specific Rehef Act (3) As to default 
of appearance before Commissioner, see notes to r 8, ante By 0 XVII r 2, 
post, the present procedure apphes to any day to which the heating of the trial 
may bo adjourned, but not to the case of a person obtaining time to do some act 
and making default That fajls under r 3 of the latter Order (4) This rule 
does not apply to smts dismissed for any other reason than non appearance, 
and includes suits dealt with under 0 XVII r 2, post, but not those disposed 
of under r 3 of that Order (5) Where a suit was dismissed “ m default of prose- 
cution ” on the ground that the plaintiff failed to deposit talahana, the order was 
held not to be one under the section corresponding with this rule, (6) as was 
also the case where a suit was dismissed because neither plaintiff nor his pleader 
appeared on the day fixed for hearing the argument (7) At an adjourned 
hearing of a suit, witnesses on behalf of the plaintiff not being in attendance, 
the plaintiff apphed for issue of a warrant against one of them The Court refused 
the apphcation, and the picador for the plaintiff thereupon intimated that he 
had no further instructions to appear , and the smt was dismissed Subse- 
quently on application was made under sect 103 (this rule) to set aside the 
order of dismissal On objection by the defendant that inasmuch as the dis 
missal waa under sect 158 (0 XVII r 3) the remedy of the plaintiff was bj 
way of an application for review — Iltld, that the smt waa dismissed under 
sect 102 (last rule) read with sect 157 (0 XVII r 2) and that the apphcation 
was maintainable under sect 103 the present rule (8) And gencrallj il 
time IS given to do an act and It IS not performed, 0 XVll r 3 applies, otherwise 
r 2 of the latter Order See notes to these two rules, post Sect 38 of Act XV 
of 1882 did not preclude a plaintiff, whose smt had been dismissed for default, 
from applying under this rule to ha\e the order of dismissal set aside Ho had 
two separate remedies under different enactments If ho apphed for a new trial 
under sect 38 he had to do so in eight days , if ho apphed under this rule, ho 
had to do so in thirty dajs (9) The rule applies to proceedings before the 
Coirt to which a reference is made under the Land Acquisition Vet (10) 

(1) LaltAFrosadt Itam Karan, 34 A 420 (7) RaiChandt Mathura 1 ra!>aJ, 3 A 202 

(1912) (l&SO) 

(2) Ooduunt Mahtooa V Bidlico C^und, IS (S) Marunnisu ■ Itamkaliia Goram 34 C 

W It 207 (1S7>) 23o(l907), follouid in Foalulla Basunia v 

(3) Anthony I Duiwut, 4 M 217 (ISSl) Jiboii Mohan IOC h J 33^ (ION) tnd 

(4) SrtrajaV cuhaUramajai Vouiuukonda m-o Kadcr Khan r Iitgg swar 3.7 < UOJ 

Rangajja, 7 M 41 (lSa3) (IJOS) 

(5) Conialanimal t Uuagasawray Ijcngar. (9) boundcrlal i Gour^rai^l H 414 

4 Mad H C It CO (IbOs) . 1 ranks i Nutich (ISOs) Va to ImutatK n un Irr t! u » ^ tn n. 

Mai, 7 All H G It 70(1S75), Malion M m-o llin^a Bilxo r Manna BiUc 5f W N 

\ncinoollahi AhBukbh.5 \U 11 C 11.74 J7 (1903) IXUi BaWi i HaUiU sliili 17 
(ls73) Seo as to ihorf cast* MarunDu«.sar c \\ \ ^20 (1013) 40 I \ 1 j1 3.* 

llatnkalpa Goratn, 34 0 23o, 239 (ijOt) \ 331 

(6) Bam Sundar ( Ram Bandhan, 7 \ll (10) Blundi ^lu^h r l.aDuUhm lo 

II C It l_o (lb7o), in uLwh jt u-asaho held c \\ N (lUC) IkLary IjI Sur r 

tliat aj (Jicatu n mi^hl lx- nu If f r a rrruir Nands Lai G auaml, II C U S 4.>J(I*>T] 
of judgment 
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“ Fresli suit ” — plamtiS is only precluded from instituting a faesli 
suit where the previous suit was rightly dismissed under r 8, for it is only to 
such a case that r 9 applies (1) Nextiy, assuming that the case was one to 
which the provisions of r 8 properly apply, the statutory bar raised by this rule 
only apphes where the cause of action in the two suits is the same This is a 
matter to be determined on the facts of each particular case (2) It has been held 
that while dismissal of a suit under sect 102 of ^hc last Code (now represented 
by r 8 of this Order) is not intended to operate in favour of the defendant as 
res judicata, yet when read with sect 103 of that Code (now represented by this 
rule) it precludes a fresh smt in respect of the same cause of action, refemng to 
the grounds on which the plaintiff asked the Court to decide in his favour (3) 


“ Reasonable cause ” — This must be determined according to the facts 
of each particular case See notes to r 13, post (4) Where when his suit is 
dismissed for default of appearance under r 8, the plaintifi applies for its 
restoration, the defendant cannot contest the apphcatiou tn Iwnnc as one 
which cannot be entertained at all imdcr this rule by showing that at the time 
of the dismissal there was an appearance by the plaintiff, but as an 
answer to the apphcatiou on the merits, the defendant can raise the conten 
tion that the plaintiff was not prevented from appearing, because, in fact, bo 
did appear (0) 


Appeal — If the plainciff successfully apphes under this rule no 
lies from the order directing the suit to be readmitted , (G) though under tlio 
last Code an appeal was held to he against an order rejecting an application 
under sect 588 clause (8) of that Code , and an appeal is given by 0 XLIll 
r 1 (c) But It 13 not every order dismissing an apphcatiou ^hich is ojicn to 
appeal, but only an order icjecting an application to have the dismissal of a suit 
set aside (7) 

An appellate or roviaional authority should not lightly interfere with n” 
order of restoration of a case dismissed for default, but should do so only upon 
Mry strong grounds (8) 

Till- effect of tlust rules (8 and 9) was recently considered in a Privy Counci 


(1) Kanji i Habib 2 Bom L R 200 
(1 > 00 ) 

(2) riio causes of action ucro held to bo 
ilitlorint m CLaml Kour t Pirtab Singh, 1C 
0 03 (1858), <10 n r A ICG, Gobmd 
C him ler Aild^a t Afzul Rabbam, 9 C 420 
(ln^2) Ilamclnn Ira Jnaji lilao r KItatal 
Mahomed Gori 10 II 2S (1885) , and tho 
{•ame ui ShanLar RiLsIi i Da^a Shankar, 15 
C J2J (]tsS7) ^ c, IS I A 00 Ul>on tho 
i{iitstion of tho finality of a dccL t n unlor 
H 102 Ki« Rim^rav Ravj' t Si llu Mdiomwl, 
on Isj(l8a2) it p ISO, ill 1 as to ami ft r 
juttiti n dunuvM 1 f r d fiull, Buhtaiiar 
l>u. I lUii Iri<i.al .3 \ 027 (KKH) 
Mil u M Ion M nhl i Itaikiiita Nith 
M I 1 .1 lij C W S s-t » (1 nnl) 


(3) Sankar v Madan, 14 C W N 
(•909) 

(4) Ajid aoo Maiiilal Dliunji t i, 

Ilusem Vazecr 13 B 12(1888), Raii'l'*'^® 
AIoll V Jakccram Agurwallah 23 C ^ 

p 995 (1890), Sm Toolsy Money 

Sm Prosad Money Dassec, 2 C tt ^ 

4Jl (1898) 0 

(5) LiKa I’rasad i Nan I Kishore, — 

(1809) , , 

(0) Ihrdliamun Jha « 311)1,11001311' ^ 
71I{18SU) , 

(7) r.IiASiti IJilu t ALdul bama I 

"00 (1907) forJ< r rof i«ing to resloro aj | 
liuiiuiiiera OJO of lant (o ! ] j 

(8) t,,jwli Rnwr I Maru 

17 M I J 2.'. (1 *07) a c “1 M -71 
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decision (1) In this else a suit was dismissed for default under r 8 ou non- 
appearance by a plamtiS whose death was not kno^vn to the Court His son 
applied under r 9, and an order was made setting aside the dismissal The 
respondent applied for revision under sect IID , and the Court of the Judicial 
Coinimssioner reversed that order and on review confirmed the rcaersal on the 
ground that tlie order disnoissmg the smt was proper under r 8 and that the 
application by the appellant (the son of the deceased plaintiff) had not been 
within time, and that 0 22, r 3 only apphed to a pending smt The Privy 
Council held that the xuhngs of the Court of the Judicial Commissioner were 
% itiated by appljung to a dead man rules which referred only to a defaulter, and 
that tlie order setting aside the dismissal was correct, and that “ an abuse of the 
process of the Court” within the meaning of sect 151 had occurred and that 
(apart from any section) any Court might rightly have considered itself possessed 
of inherent power to rectify the mistake made in inadvertently dismissing the 
suit 

10. Where there are more plaintiffs than one, and one or [s 

Procedure In case of more of them appear, and the others do not 

non-attendance of one or appear, the Court may, at the instance of the 
more of several plaintiffs, piamtiff or plaintiffs appearing, permit the 
suit to proceed in the same way as if all the plaintiffs had 
appeared, or make such order as it thmlcs fit 

11. Where there are more defendants than one, and one or [s. 

Procedure in case of ^^re of them appear and tlie others do not 

non-attendance of one or appear, the suit shall proceed, and the Court 
dants shall, at the time of 'jirowmwing judgment, 

make such order as it thinks fit with respect 
to the defendants who do not appear 

Non attendance of one or more of several plaintiffs or defon 
dants — These rules correspond with sect 116 of the Code of 1859 There 
IS nothing in the latUr section which coiiflicfs witli or limits the operation 
of sect lOS (now r 13) and the appbcation of sect 103 is not limiUd to the 
CISC of i solo defendant who has not appeared «»r wlicre the r< are more defondanli' 
tlian one and none of them has appeared (2) 

12 Where a plaintiff or defendant, who has been ordered fs. 
Consequence ol non- to appear m per&on, docs not appear in person 
attendance, without suf- or show siiflicieiit cau^c to the sitisfaction of 
flclcnt cause shown, ot ^ , , . , ^ , , ,, , 

party ordered to appear the Lourt for failing so to ajipe ir, he sliall In* 

n person. subject to all the provnsions of the foregoing 

(0 IXbi nak«h Sin^h r Habib *.luh if tl e juJ^curat of Markb^ J u»ouni(utu 

1’ ( 3" \ 331 (l‘*13) 17 O W \ which fuon), the vu the Njau- 

■(0 1 \ 131 UtHiN n tie ul o 4] {x^tl 4ni those uUi 

(J) ( he r If lodl t o at W \ Uklnt. The qj -sUun. U verrr, whethtr t},.- 

\s ri the CA-e of IViorp* r dt^rre was rx piitc the aWrt ile 

sLmiuu hi ! IJ W H 3"i ( In' •) c ted is the fcndiaU was, Acconl to the • t 

<> If f Afoiim u i( IS to be o> fsed that llohLu-se, J , u t r«-«» sAAfj Lr the deeniufi 
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“Fresh suit.” — A plaintiff is only precluded from instituting a fresli 
suit where the previous smt was rightly dismissed under r 8, for it is only to 
such 1 case that r 9 applies (1) Ncxtly, assuming that the case was one to 
which the provisions of r 8 properly apply, the statutory bai raised by this rule 
only applies where the cause of action in the two suits is the same This is a 
mattei to bo determined on the facts of each particular case (2) It has been held 
that while dismissal of a suit under sect 102 of J:hc last Code (now represented 
by r 8 of this Order) is not intended to operate in favour of the defendant as 
res judicata, yet when read ivith sect 103 of that Code (now represented by tins 
rule) it precludes a fresh smt in respect of the same cause of action, referring to 
the grounds on which the plaintiff asked the Court to decide in his favour (3) 

“ Reasonable cause ”• — This must be determined according to the facts 
of each particular case See notes to r 13, post (4) Where when his suit is 
dismissed for default of appearance under r 8, the plaintiff applies for its 
restoration, the defendant cannot contest the application m hnuuc as one 
which cannot bo entertained at all under this rule by shoiving that at the tune 
of the disrmssal there was an appearance by the plaintiff, but as an 
answer to the application on the merits, the defendant can raise the conten 
tion that the plaintiff was not prevented from appealing, because, in fvet, he 
did appear (5) 

Appeal — If the plaimiff successfully applies under this rule, no appeal 
hc3 from tUo order durectmg the suit to bo readmitted , (6) though under the 
list Code an appeal was held to he against an order rejecting an application 
under scot 588, clause (8) of that Code , and an appeal is given by 0 XLIH 
1 1 (c) But it 13 not evotv order dismissing au apphcation which is 
appeal, but only au order lojcctiiig au apphcation to havt the dismissal of a suit 
Si t aside (7) 

An appellate or rovisioinl authority should not lightly inteifere vuth an 
oriUr of restoration of a case dismissed lor default, but should do so only 
\tr\ strong grounds (8) 

The effect of thiao rulis (8 anil 9) aasrocontlv considered in a Privy Couiici 

(1) Knnji i Habib, 2 Hoiii L K 200 (3) Smkar t Vfailaii, 14 C tV I' 

(I'KJO) (1900) 

(2) liio causes of actioa woro held !o bo (4) And seo Afanilal Dhunji * 
dilTcrtut in Cluiud Kour V PartaU Smgh 10 Hus»em VaMcr, 13 U 12(18SS), 

(’ 'IS(1SS3), 1 c, lOl A ICO, Gobind Moll t Jakecram AgnrMallalt, 23 C ''O » 

( him ler Idd^a i Ifzul Rabbim, 9 C 420 p 993(1590), &m foolsy Mono} ‘ ^ 
(l•'^2), Ikiniclnn In Jnaji lilio t Kbatnl Sin Prosad Mono^ DaMei,2C M 2s » 
Mtlirniud Gori. 10 R 23 (1SS5), and tlio 491 (I8>s) o> i i,fl 

patno m SIiAiik-ar 1? iLsh I a Shankar, IC ( *) Lilta rruwvd t Jsniid Kialiore, •- 
l 122(15S7) I c.ni A Oil Ui>on tho (loll) , 

<jii 'ti n of tho liiulil^ nf a di-CL i ii unlor (0) Jiirlhamun Jha » Jini,hoor Jha, ' 

H lo; H Haiji I Si llii II diomr«l. 71l(lsM)) , ^ 

<n» ls2(ls'»2) kip tsi), ill I aa to suit f, r (7) G}w«ili Ibbi t Ab lid 8.>iiiad -•> - 
jk-kiUti n disnu'*. I fr d.fndl, UislMdiar 90 (l«»o 7 ) lor nfiising to rriloro api 
1»»» 1 Ilktii I'fksal 23 V I 27 (1900), lion iin Ur a. 910 of Iaj>f < o le] . 

n M 1 a M aid t Jtsikmts Nuli (s) C .piU Uoip i Mtiu Saoia Una 
Miitdlui M Nvn(l«hi) 17VI 1 J 2-’. (1 * 07 ). « -•* 



Fiiv,TSnnD APPEARANCE AND NON APPE \RANCE OF PARTIES 763 

O 9 ,rr 10-12 

decision {!) In tins ease a suit was dismissed for default under r 8 on non- 
appearance by a plaintiff whose death was not known to the Court Hia son 
applied under r 9, and an order was made setting aside the dismissal The 
respondent appbed for revision under sect 115 , and the Court of the Judicial 
Commissioner reversed that order and on review confirmed the reversal on the 
ground that the order dismissing the smt was proper under r 8 and that the 
application by the appellant (tbo son of the deceased plaintiff) bad not been 
within time, and that 0 22, r 3 only apphed to a pending smt Th" Pn\y 
Connell held that the ridings of the Court of the Judicial Commissioner were 
\'itiated by applying to a dead man rules which referred only to a defaulter, and 
that the order setting aside the disimssal was correct, and that “ an abuse of the 
process of the Court” within the meaning of sect 151 had occurred and that 
(apart from any section) any Court imghtnghtly have considered itself possessed 
of inherent power to rectify the mistake made in inadvertently dismissing the 
suit 

10. Where there are more plaintiffs than one, and one or [s 

Procedure in cose oi appear, and the others do not 

non-attendanc8 of one or appear, the Court rDa 3 % at the instance of the 
more of several puiniifis. plaintiff Or plaintiffs appeaniig, pennit the 
suit to proceed in the same way as if all the plaintiffs had 
appeared, or male such order as it thinks fit 

11. Where there are more defendants than one, and one or [s 

Procedure in case of them appear and the others do not 

non-attendance of one or appcAfj the suit shall proceed, and the Court 
mo^re of several defen- shall, at the time of 'jyronouncing judgment, 

*“ make such order as it thinks fit UTth respect 

to the defendants who do not appear 

Non attendance of one or more of several plaintiffs or defen 
dants — ^These rules correspond with sect 110 of the Code of 1859 There 
13 nothing ill the latter section which conflicts with or limits tbo operation 
of sect 108 (now r 13) and the appbcation of sect 103 is not limited to the 
CISC of a sole defendant wlio has not appeared or where tin re are more defendantp 
than one and none of thorn has appeared (2) 

12. Where a plaintiff or defendant, who has been ordered rs. 

Coosequeoce ol non- to appear m person, does not appear m person, 

attendance, without suf- gr show siiflicicut cau:>e to the satisfaction of 
ficicnl cause shown, of .i . r f . . i i ,i i 

party ordered to appear tuc Court lor laiUiig so to appear, he shall he 

n person subject to all the provisions of the foregoing 

(1) Debi lUWi Singh r Jtb« ju<l,,ment of J ufcounl(u.to 

J’ ( , 3 > \ 331 (1013) 17 r W N which fiuere). the interest wa4 tl»c Kimc 

40 1 t 151 b<t«c<ii ulo aj and those whi 

(2) Co< ke r 1- quiiabli luaK o 8t W \ tlidn<t. TLequesUoiuboacrer, vbtthcrth 

( 21 (I *04) As JT'jards iJjp fav* of r d <'Tre was rr pi/te ajaia.t tL® aL«ent <Ji 

sliamtniiii 1 12 W R 3T<>(l8< J) < teUmthe fmdanU a as, accar lio;; to the joii^tnl • f 
( ir-tc of ar^ >m n ii u to he ol - rved that llobhouse, J , i>jl ncc«a»iry for the decuiun 
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not ex parte if the defendant lias once ajipeaied, it was held that thtre 
was no ground for so hmiting the meaning of the words of the last Code 
and that a deciee is ex parte if it was made at an adjourned hearing in 
che absence of the defendant, whether the defendant has or has not appeared at 
an carher stage of the case The present rule therefore apphes to c^ery 
case in which a decree is passed ex parte, either by reason of his non appearance 
at the first or at an adjourned hearing (1) The former section was held to apply 
to proceedings under Ch VII of the Presidency Small Cause Courts 
Vet, (2) and to execution proceedings where the order amounts to a decree under 
sect 47, ante (3) 

The rule, moreover, is not hmited to tl e case of a sole defendant, or, inhere 
theic arc several defendants, to cases wheie none of them have appeared (4) 
The fact that an order under r 7 has been made against a defendant and has 
not been appealed against, is no objection to an application being made by 
him under this rule (5) And it has been held that the fact that an appeal hom 
an ex parte dccr^^e is pending will not preclude the defendant (against whom the 
dcciee was passed) from applying under this rule for an order to set it aside (6) 
Sect 37 of the Presidency Small Cause Coiuts Act (XV of 1882) docs not apply 
to an ex parte decree An apphcation to set aside such a decree passed by a 
P & 0 C falls witUm this lule (7) Satisfaction of an cx decree docs not 

disentitle a judgment debtoi from applying to a Court to set it aside (8) Neither 
this lule noi any othei poition of the Chapter of the last Code in ^hich this rule 
appe vred apphed to execution proceedings (9) Noi does the rule apply ^berc 
the case has been dismissed not for default by non ajipearance, but for bometliiiig 
the, such as cases falhng under 0 XVII r 3, post (10) 


Xo 20] , suniiaTly under tbo Code of 1877 
the uords of ^«hlcb were in any caso 111 
>vhicli a decree is passed co: jxirtc agauist a 
defendant tinder 3 100 ” bbco Churu t 
Ifccra Lall, 11 C L R C37 (1882) As lo 
tho diHcrcnte betHcen tlio Codes of I80O, 
1877, and 1&S2, sco I uckmidas ViOialdas v 
Rbrabun Oobinan, 2 1) it p G4S (1878), 
Jon irdati Dobey t PaindhonoSmgb, 2JO at 
p 712(ISJ0) 

(1) Jonardan Uobey i Ramdbonc bulbil, 
-) C 738 (18J0), 1 1) o\cmilmg bil il 
II III l)aiicr]t.o t Ilirv Lall Chaltcrjit, 21 
< 2<jJ Thu q^ucstion ni L'^uo ui the lin>t 
tabo w n as to non ari>c irancu on Iho day lo 
whiLh tho first hiaruig lad l«.en ad;ourac(l, 

I ut tho Court CXI rts^d Ua opinion uixui tho 
caso of non appcatanco on any a l]oumed 
h armg bc-O aLo Kulo -032 of 1006, Cal II 
C llddrcth r Piraji, 20 J) 380 

(18)3) Hirvllaiu lliraLal,7A '’38(1885), 
lIluQuaii Dal i llira, 13 A 3,^^ (1837), 
lanLar I) it Dul o i I i Ilia Kriel ni, 20 \ 
1j.j (Im 7), Halln ‘'lial » MaiioLir I-il, 
(18 v> P It No 82, laimnatU i Mamr»5, 


1884 P R No 133 , and sco ICadtr IChan 
i Ju^geauar, 35 C 1023 (1003), 
Muniappan Chclty i l)ala)'in Cbi-tli 31 
M 003(1908), Lnatulla Rosuiua v Jiton 
Mohan Roy, 19 C L J 53o (1914) p 538, 
folloning Jonardan Dobey i Kamdhonc 
bmgb, suj ra 

(2) Tjcb Beg Mahoniid t AUibhai Mm 
galji J1 B 45 (1900) 

(3) lu'ialma Chandra Pilv ProtapChaudri 
PaI,3C L J 270 (1300) 

(4) Cookot Lfiuifablo Coal Co , 8 0 W I' 
021 (1304) 

(C) bankdialiijiga ^ludali t Rathi b»bLi 
jati Mudali 21 il 324 (1897) 

(0) Dimodar t 'jaraf 13 C M 8l0 
(1303) 

(7) Itoslum L.d t r.uiiiui Isai i>aii, 17 P 
507 (1832) and tho Inmt ition is thirty it»>s 

(8) Andoo Lai Nandi il t Kisbonlal 'b b 
tabnit, J Bum L R 21)(I8JJ) 

(0) Sec notes to r 8 aile, Ifari CJiarm 
Ciioso t MAnmall a Nilli Siii, II C J 
(IJ13) 

<1U) bcon.totoD WIl r 3 
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“ Ex parto " — A decree :s ex paitc when tho defend lut does not appear 
Vs to when a defendant is deemed to Iia\o opiwarcd, bcc notes to r 1, ante (1) 
V Court has ]unsdietiuu to set aside an ex paitc decrco if it is m fact ex pailc 
If one of tlio parties alleges that it is ex parte and the other denies it, tlie Coint 
mu->t mseatigato the question though the word purports to show the con 
trir) (J) henadefendantsceka toset aside adccrcc on the grounds mentioned 
m this rule, the fact that the decree appears on the face of it to bo based upon a 
lH.titiun of compromise which is impugned as a forger}, docs not make the rule 
luapphcable Iho defendant is entitled to go behind the decree and to show 
that It is in fact ex purte (3) And he can apply under 0 XVII r Itoinvitothc 
Court to reconsider its decision in the light of facts subsequently disco\crcd (4) 
Where a defendant docs appear there u no ex parte decree in tho strict sense 
of the word This rule coutemphtes eases of ex parte proceedings strictly and 
properl} so, and therefore not such as arc made under 0 XI r 21, jioit (5) 
Ihe expression ‘pissed fx parfc * m sect 17 of the Proamcial Small Cause 
Court Vet means u decree “ passed ex parte against a defendant, and docs not 
include cases dismissed for default (G) 

“Defendant” — Ihe Vllahabad High Court have in one case held that 
where a defendint against whom a decree has been passed ex parte foi default 
of ippearance dies his legal representatue cannot apply under this rule (7) 
But the Calcutta High Court has and it is subnutted rightl} held tliat he can (8) 
iho case IS now coicrcd by the principle enacted m sect 146 But it has been 
hold that where the defendant dies after ex parte decrco Lis leprescntatncs 
cmnot ipply to haic it set aside unless they ha\e been brought on the record (0) 
As to tho procedure in the case of the non attendance of one or moro of several 
defendants seer 11 and notes thcicto 

“May apply” — Under Vit 161 Scheduio II of the Limitation Act, 
tin application should be made within thirty da}8 from the date of executing 
any process for enforcing judgment The burden of proof is of course on the 
appheant (10) The \cry object, howcicr, of an apphcation under this rule is 
to show that csidcntc on the record cannot be used against tho petitioner on 
the ground that it was taken behind bis back and therefore if the appheant 
makes out apnwm/acic case the opposite party must rebut ith} evidence taken 


(1) Radba Kishun t Collector of Jauu 
Xur, J3A 220(1001) 

(2) Kuiija Behan Obosc v Durgainoiii 
Dassi 3 C L J ICO 103 (1900) 

(3) Bholai \askar i Alath \is1mU- 1 
OWN cxxvu (1S97) Kunja Behan 
Ghosc t Dorgamoai Passi, 3 C L J ICO 
1C3 (1906) and see Koruna 'Moyco r Nubo 
Kishorc, 0 W H ^Iiac 30 (ISOG) 

(4) Hahimgir t Basdeo, 17 C W N 
f31 (1911) 

(7) Chunni Lai t Chamman Lai 7 t l.>9 
(18s4) , Kcsharia Acconiar V PotooahSett 2 
C \ C'C (1803) Khushali Mai « lala 
Afal, 1893, P R ^o 43 


(6) Muaauniat Jaiiiina Bill i bin Clnnd 
Bhagat 2 ( \\ N 093 (18J8) 

(7) J uki Piab. 1 1 t bukhrani 31 A. 274 
(1S99) Iho uiso waa distinguLihcd and 
apparcatly double 1 in Biti Jeo t bham 
Behan Lai -0 V 574 (1907) 

(8) Gasoda Prosad Roy t bhib Isarain 
Mukerjee 20 C 33 (1901) 

(9) Sambasira Chctti t> \ cera Pcruuial 28 
31 361 (1904) 

(10) Shaikh Torab All i Chooramun Smgh, 
24 W R 262 (1875) KJmdcenm Lall v 
Chatterdhareo Lall 21 W R 242 (1S74), 
Muiiaamut Jhutoo t Lulita Koocr, 23 R 
423 (1874) 
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\^ord “ decree'’ refciicd to is the decree dcsciibed m tlic lii&t faciiteiict of the 
sectiou, \iz tiic decree jiassed ex parte against the defendant who has not 
appeared , and that the words “ shall appoint a day for proceeding uilh ih swd ” 
meant that a day is to bo appomted for pioccedmg with the smt so far as the 
defendant, who has apphed to the Court under the provisions of this section, 
IS concerned (1) No difficulty arose where there was only one defendant, 
or where, if there weio several defendants, an apphcation was successfully made 
by all of them In such cases the whole decree against the defendant, or all 
the defendants, was set aside The question aiose where there were 
several defendants, and one or more of several (but not all) applied 
successfully, whether the whole decree was or should be set aside against all 
the defendants, or only the decree so far as it afiected the defendant or defen- 
dants who apphed In this connection two sets of circumstances required 
consideration , (a) where an apphcation wns made by one or more defendants 
to set aside a decree which had been made ex parte against all defendants, none 
havmg appeared , (&) where a similar apphcation was made m a case wliere 
some of the defendants had appeared and contested the suit and some bad not 
appealed, and a decree was passed against all the defendants. Any mterpreta- 
tion of the section which led to the conclusion that a Court must m all cases set 
aside the decree against all defendants, or could not m any case do so, led to 
difficulties Some of the defendants might not object, and m fact might ba^'O 
no ground for objecting to the deciee, and the Court would not ho justified in 
such case m reopenmg the whole suit (2) On the other Iiand, if the Courts 
power was strictly limited to sotting aside the decree as against the defendant 
who apphed, difficulties equally arose (3) T*or instance, the relief given imgbt 
bo jomt and indivisible 

It was therefore hold that though “ decree ” meant “ uliolc deacc," and 


Doyamaei Dasi v S<irat Cliundci Mojumdar, 
25 C 175 (1897), b c, 1 C W N 650, 

58 (1900) , dist Jadubansa Xaram v Mo 
Luiit Han Char-vn, 0 C L J 226 (1907) , 
Bliiiri Mai v liar Kishan Dis, 21 A 383 
(1002), ]>cr fatanlo), C J [ref to Gaun balm 
i ishfik IIui,aui, 2J A 023, 625 {1907)J 

(1) Huiu Kruliiio Doss v Motco CliauJ 
Babou,SlV It 200 (ibOT) [and AcoBrojoiiatli 
bmmvhi tuund Mo^co, 7 M U 237(Jb07) 
a 1.030 un Icr h 08, Att \ of lS59 , l>oui{,a 
I’trsau IC.hosc t Orccacliundtr Bu»c, 1 1\ P 
-22 (18>>1) , Koroona Mo^iu Dcbia t Aubo 
Ki:)li(.n, 11 W U IS (1809), ref to iii Kliulu 
NaaLiri Modi Na^kar, 3 C L J ].;8(l837). 
Kc»ho I’trshul i llirdiy >arkm, b C L It 
• J (1880)), Alauaku I bitarmi, IS B 112 
(l&JJ), BhiiriMili liar KlsIiaii Dos, 21 V 
383(lJtJ2) i->r Mkiiun, J, at HI JH 3JJ 
.U U till 111 kliion of ioms uuI r Ifio 
to !(. u( 1 8o >, 1)» itkaiutli ^lllU r, J , u> till. 


first lacutioiicd case, pointed out that tlio 
language of s 58, Act X of 18o9, and of b 
oS wu-/ Jicwl/ 

similar, and except that tho word ‘']uclg 
inent” is used instead of “decree” m 
Codo of 1S59, tho provisions of s 119 of that 
Uodo aro similar to thoso of tho prtac'*^ 
ucctiou Thoicfore, in accordance lutb the 
obscraation of Aikmaii, J , Bhura Mul c 
luahaoDas, supra, at pp 3j5,39C, ihctarlu*' 
(IccLiions u cro of use 

(2) lluio Ivriihuo Hoss v Motco Lhaiul 
Baboo, 8 W U 2( 0,.2bl (1807) Some uf tho 
defendants may not object, and, ui fit*! BW) 
lnao iiu ground fur objecting, to tho deerco 

Uuokhcckhmt najcssurcolkuicc, 15M 

271(1871), un.Uco Bhura Alai t ILirkuhan 
lAii, 21 A, at IP 390-391 (1902) 

(3) bco Maliunicd llauiidulla i lohuf 
».niiU3.» Bibi, 2 j C 15 > (18J7) ul IP 
loJ, ml Ml, for nulinci, 8/141 (a ifuiaui 

I Hub ifusain, -5 A 12 (Ivf.) 
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thus the Court had fOivcr to sot asido tho ttholo decree a^jamsc all defendants, 
the Court was not bound in every case to set aside the decree against all the 
defendants (1) It would do so where tlic decree was really one decree, pro 
' cccdmg upon a couiniou ground (2) and was indinsible , (3) but it ijiighC refuse 
to do so where the decree, though nominally one, really consisted of several 
decrees against several patties (4) "Where the question involved lu a ca'^o was 
whether tho liability of tho defendants was jomt or several, and iH such case 
tho ex parte decree was set aside, on the application of somo of several deftn 
dants tho entire decree was set aside (5) Similar conclusions were arrived at by 
Aikman, J , in whose opinion "decree** meant tho ex parte decree referretl to 
m tho openmg words of the section, and who held that when the decree was ono 
and indivisible it must be set aside as a whole or not at all , and that tho Court 
must be assumed to have the power to set aSido the vvholc decree, if either the 
decree was from its nature one and indivisible, or if m order to give to the defen- 
dants against whom an ex parte dec»-ec has to be pronounced tho reJjuf to which 
they are entitled, it must be set aside as a whole (G) Tho Calcutta High Court 
held that tho Court might set aside the whole decree even where ono or 
more of the defendants had appeared and contcstcil the suit, while m 
the COSO of the reinanimg defendant or defendants the decree had bem 
passed cx p«rtc (7) A contrary view was taken in the Bombay High Court , (8^ 
and Stanley, J , and Buthitt, J m tho Allahabad IHgh Court (9) reserved their 
opmioQS ou tho jioLUt 

Iho proper rule is that now enacted bv the proviso viz (hat relief is 
ordiiunlj to be given only to the part) who is entitled to and appbes for it 
If, however, in order to give such relief or for other purpo t it is necos iry to 
set aside th< dtcrcc aa igainsl others also, this will be done as in cases wheio 


(1) J&UuImii'-v >«rai» ‘ Mvhunt }Uti 
C/imn, <J C L J — fl (1 '071 , Ikluut 

blioso i Dai^suionj Paa»i, 1 C L J IW) 
(IJOe), Motioioliun ClioniUiuraai i Nam 
I t‘'j Cli^uiiloi, 4 C \V N 4 ^ 
{ISDO, atp 45j, I ut fcio ihe uvrd* of ibc 
biLljon, ' felwll ju-j ' Jnj it iliino uiisot 
mIioIo dtcrx-c, 11 ui Ibu wUylo iltnc tuu>t 
hk\o Ux» anJ Ooiula 11. Ml 

« ‘'ubbivr.-i.M liOHr’OJ) at I ‘-00 Xalw 
I’mga Acluii « Vfarulba V. ra IvAnittUii, 
A1 M 451 (1 M") 

(,*) is'o IXHjkln I KljjH * IvajisbUUx lUiutx, 

15 \\ II 3TI (lv‘l) '“■V 1' jv*!* tUlii r 
ijubUr -y M '■<'* (1 '«■' ''biwalu r 

Silwam Is » I4.i 

1 xl. ' »rj tU u^l* 

tluu wu* a ivtui u jmsf « f I It U 

Ug»o»r toWn 

iK U liiiUi u «j .K4I xt 

l3) Mali nnxl Hal i 1 * 


t huwUbunaii Nafa NArajanlloy CLaudim, 
att/ (V, (k 45s , Illtura Vat t Itar /vii&LsU 
IXu. J4 \ 3sJ (I'HiJ. j/fr btaaJej, CJ . 
Sluliuxi ClianUra liutra i Veutada iharju 
l»uM Ot V\ S lirjiljulj, ( o;*ala lliiUi 
% vulliwr .' 1 / VI oOl (10U3J ttl r< tic d 

f iKCuf it ac. uiij li (i tiUaiit ua« Jxxulur I 
turn Unitall. VUliaJ tr »al 17t U N 
133(19]]) 

(f) lb IVu It I 4\ lx ft u! J 1 , 
lh>t Itall) au ta ti it li/ ic «i< iii cf t 

r «.tal at 1 ll al ' 1 r i. 

a^att I lit ]uZti.uLar <! In Ltt.1 »< t A^rl 
(. 1 ) In .< iUn Daa Ka/utaLir 5 < I j 
A.Z(I aoi. 

( 0 ) IlL-/a VU] , lUr KtUj I>-a. V 

3x3 1 • J) at }. t «• 

(-) M*!» — il t J 

-) Vauaka . X l^ 1,. llZ (lx 0; 

•1 1 _-.a Mai . liar K>Uj 
atf, r.' : 1 
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^\o^l “ dtcrcc ” refciicd to is the dcciee dcsciibcd m tlie fiiet sentence of the 
scctioUj VIZ the decree pissed tx parte against the defendant vho has not 
appeared , and that the ords shall appoint a day for proccedinj mOi the sint ’ 
meant that a day is to be appomted for pioceedmg vath the suit so far as the 
defendant, who has applied to the Court under the provisions of this section 
IS concerned (!) No difficulty arose where there l^as onl) one defendant 
or wliere, if there ucre several defendants, an application was successfully made 
by all of them In such cases the whole decree against the defendant, or all 
the defendants, was set aside The question aiose where them ncre 
several defendants, and one or more of several (but not all) applied 
successfully, whether the i\hole decree was or should be set aside agaui't all 
the defendants, or only the decree so far as it affected the defendant or defeu 
dants who applied In this connection two sets of circumstances requued 
consideration , (a) where an application was noade by one or more defendants 
to set aside a decree which liad been made ex parie against all defendants, none 
ha\mg appeared, (6) where a similar application was made m a case where 
some of the defendants had appeared and contested the suit and some had not 
appealed, and a decree was passed against all the defendants Any mterpieta* 
tion of the section which led to the conclusion that a Court must in all cases set 
aside the decree agamst all defendant^, oi could not m any case do so, led to 
difficulties Some of the defendants might not object, and m fact might ha\o 
no ground for objecting to the deciec, and the Court would not be justified in 
such case m reopemng the whole suit (2) On the other hand, if the Couxte 
power was strictly limited to setting aside the decree as -igainst the defendant 
who applied, difficulties equally arose (3) Vot instance, the relief gi\cn might 
bo jomt and mdivisible 

It was therefore held that though ''decree** meant "uhoh decree,” and 


Uo^anusi Dasi t S^rat Cliundtj Mojumdar, lust incutioiicd Ciisc, pointed out tlwt IIjl 
23 C 175 (1807) b c 1 C W N CoO , language of s 58, Act X of 18o0, acd of » 
VjodlijaPersLidt SIico Pcishad OC W N HO of tho Code of 1859 wero very »wrly 
58 (1000) dist Jadubansa lyaram v ilo similar, anil escept tliat tho word “judk 
hunt Kan Charan 0 t L J 220 (1907) iiant ’ is used instead of ‘decree ’ w 

Bhuri Mai t liar Ivishan l)is 24 A 3SJ Code of 1859, tho provisions of s 119 of tl 

(1902) ^ cr btaiili j , C J [rtf to G luri baliai Code aro Bunilar to those of tho prcsuit 
i Ishlik, lliisam, 2J A 0-3, C25 (iy07)J bcctiou Ihcicfoic, in accordaato with 

(1) Hum Ivnalino Doss i Motto Chaiid observation of Aikmau, J , Bhura Mai i 

Baboo, 8\\ It -b0(l807)[aiid8coBiojoiiath hjshan Das, supra, at Jip JJo.JJO, thocailwr 

''urmvhi tnunaMo>ic,7M n 237{]bC7) dccbiona wore of use 

a tast unltrK 5S Ul \ of l8oJ, l^oor^a (2) Kuro Itrishrio Boss t- Molto ChaiiJ 
ItntuuUiliuao t Grtisthim Itr Boat Itt K Baboo, S W It 2r0 ^’Cl (1807) bomooflto 
-22(1S<1), Koroon.! Mo^to Btbia t Nubo dtftudauts may not objttt, and, m Bth ‘“‘y 

Kbihtii IIW It lb (1809) itf to 111 llliol II hkiL iiu ground f r objtctuig, to the decxit 

Nailiri MachNasLir JCLJ 158(1837), Buokheu Kli m t ltajissurtoll.uitt, J5\V f 
Kiaho lirshvl I IIu-Ui>iriui OC L It J7i (1871) , undbtoBhura ilal i lLirlv)»U“ 
»J(l8yJ}J MaiiaU I feitaraiu IS B 112 IXii, 21 \ , at ijp 330-391 (139.) 

(IsjJ), BhuaMili lHrKu.Laii Daa, 21 t (J) bco Mahoi ad HamidulU t 
J'!s3(l3'J2) /-r MUuii J alij 33 333 iimisa.t llibi, , , C lo.i(li.l7) ilJJ' 

\s ip„,r U tl iiuiji n < I laais Ui I r tho lo3, an i n i, for nulanti, ''1 s* Ilu-iia 

t.* It of l!s, », BaarLiruth Mitttr J , Ul Iht i Hub llusam, _o V 12(130-) 
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tima tlic Court liaJ poiccr to set aside tlio whole decree ajjamsc all dcfendauls, 
the Court was not bound m c\cry case to set aside the decree against nil the 
dcfcudauts (I) It would do so where the decree was really one decree, pro 
cccding upon a common ground (2) and was indivisible , (3) but it might refuse 
to do so where the decree, though nominally one, really consisted of several 
decrees agamst several parties (4) Wieto the question involved m a case was 
whether the liability of the defendants was jomt or several, and in such ease 
the ex poflc decree was set aside, on the application of some of several defen 
ddiits the entire decree was set aside (5) Similar conclusions were arrived at by 
<iilcman, J, in whose opinion “decree” mvant the ex parle decree referrcil to 
111 the opeamg words of the section, and who held that when the decree was ono 
and indivisible it must be set aside as a wliole or not at all , and that the Court 
must bo assumed to have the power to set usido the whole decree, if citlicr the 
decree was from its nature one and uidivisiblc, oi if m order to give to the defen- 
dants against whom an ex imrlc decree has to be pronounced the relief to which 
they are entitled, it must be set aside as a whole (6) The Calcutta High Court 
held that the Couit tnigUt set aside the whole decree even where one or 
more of the defendants had appeared and contestcil the suit, while m 
the case of the remaming defendant or defendants the decree had been 
passed ex p'(r(e (7) A contrary vnew was taken in the Bombay High Court , (8) 
and Suiulo}, J , and Burlntt, J , in the Allahabad High Comt (9) reserved their 
opinions ou the point 

The proper rule is that now enacted b> the proviso, vir that relief is 
ordinarily to bo given only to the party who is entitled to and applies lor it 
If, however, in order to give such relief or for other purpose it is neces'ary to 
set a«idc the decree as igainst others also, this will be done as m cases wheie 


(1) Jadubatisa >ia»in t 'Mohunt Ihri 
Chaxaa, G C L J ^JG(1907), Kunjo Behan 
Ghoso r Bulgainoni Bossi, J C L J IGO 
(lOOC), Monmabuii Chowdburaai t }vara 
^arayao Boy Chaudhri, 4 C \t N 40l> 
(1S99). at p 4 o 9 , but ace tho words of tbo 
bcc-tion, “shall pass," aad if dccreo lucaal 
mUoIc decree, then the wholu decree must 
hivo been set aside, and bco Gopala Chclti 
t Suhhicr, -OSI CO-1 (1003) atp COO, Valia 
I’anga Achau i Marulba Vccra Ivaruudaii, 
■Jl 3f (I'MS) 

(3) beol^ohhcol^aut llaicsaurccllauu, 
15 VV B 371 (IS71) , see Goiula Ghelti t 
bubbar, -0 ^ Pdl (l'>03) , t^o SlanaVu i 
Sitaram. IS B U2 {1S03), it was h Id that 
th-* whole ease was not reopened, ocn though 
theto waS a commou cause of action It la 
Lowcv er, to bo noted that m that case sonio of 
the dofciidaiita apiKared 

( 3 ) Slahomcd HamiduIU « lohurcuubuxs 
Bibi, -oC lM(lh37)atp IW), Monmohuu 


Cbowdhuraott KaiaAVara^anBoyChaudhri, 
tupra, at p -ICS , Bhura Mai v liar Kishau 
Das, 24 t 363 (l002j, per Stanley, CJ , 
VIoUini Chandra Qutra t Aooada Charan 
Dull, CC W 100(1001), GopaUCbetU 
i Subbier 2b M C04 (1903), wheto the do 
fcnco of the second defendant was peculiar to 
hini Bfijlalli Maha Jeo Prosad 17C \V IV 
133(1911} 

(4) lb Ihiacasi itina\ U loutcudij u 
not really au exception as llicro are in effect 
Ec^ciul decrees and the whole decree w as 
against the particular defendant set an i< 

(5) ttt re Han Das Karinakar, S L L J 
.03 (lOUah 

(6) Bhura 3Ial i liar Ivishan Doj, A 
3SJ (1002) at p 400 

(7) Mahomed Ifamidulla i Tohurcimusa 
Bibi 4upra 

(8) Manahut bitaram, 1& B 142(J6'93; 

(9) Bhura Mai i liar K^hau Das, tui ta, 
atpp 3J0,39l 
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prepared to put m a wiitten statement does not wairant the trial o£ a suit ex 
■parte TJie Judge should in that case ascertain what are the matters m issue 
by an examination of the defendant under this rule (1) The object of tins 
examination is not to take evidence or to ascertain what is to be the eMdence 
m the case, but to see whether a cause of action exists, what are tlie matters in 
dispute, and, if necessary, to allow an amendment of the pleadmgs (2) Under 
the Code of 1859, provision was made for the exaimnation of three persons, 
viz tlie part} , pleader, or companion of either R 2 now excludes the pleader, 
though r 4 contemplates hi3 exammation Under the Code of 1859, the examina 
tionivas (unless the pleader Ha'S the person exammed) to be on oath or affirmation 
But as this provision has been omitted, the exammation may now take pheo 
without oath or afSimation 

R 4 provides for the appearance of \ party, not to gi\e evidence m the 
oidinai} WT,}, but to put the Court in possession of infoiination necessary to 
the framing of issues oi other pomts m the conduct of the case The power 
,iven IS discretionary, the mtention of the section bemg to enable the Court 
not onl} to get obscure pomts cleared up by obtaming mformatioQ fiom either 
of the parties (3) but also, if possible, to get admissions so as to narrow down 
tlie issues (1) If the party does not appear, the Couit may pass a decice (o) 
against the defaulting pait), but this can only be done if the pleader has pre 
Mously thereto refused or been unable to answer a mateiial(6) question (i) 
If the plamtift is m default the Court may dismiss Jus smt If it bo the 
defendant, the question aiiscs whether the Court can or should decree tlie 
plaintiSs suit without any evidence in support of his claim (8) AppaiciitU 
the Court has power to do so (9) The Court, however, ib not bound to 
pit''> a decree, it may pa<is any order it thmks fit The amended section 
hubatitutes “pronounce judgment” for“passa dcciee ” Apparentl), howo\cr 
tlie two plirabcs are meant to mtend the same thing R 4 is of a penal clia- 
r icti r, and it is therefore incumbent on tlic Court winch piofc'sses to act under 
it to t ikc care that tliecontingenca contciuphtcd b} it lias m fact occurred (10) 

(1) *50 »raj iJiim Jsihkaiitbjm i Kup| \ («) Uiukrs 170 of the Codu of I‘ 

j iiitiil I Ilainuili 2^1 ir t 11 ill(lSUa) Ji «s not I tcu rc cmclt il) sonio I-' Rtt“oC( w 

(2) ( mi k Vir-iiu ( iipU v iilmkram Uo la i,i\cu by aplamlilf.Dimoi 1 r 

(I u llir\ la < an *17 (IsSS) •• t, ja niiuornunt PiiglnniathPanji 12 

J \ 1 1 » [i Tiiiiiiiati ill of plntkr] istolhc (ISl 1) , Isbiii CJiiindc-r i lliiriali ( liiiii 1 r 
iiiaiMi r in uliieli \irlal n liiiKs < ns of (he 12\\ U Kia(lb(i)) nukoorl-iU i Urnt*' ‘ 

]l 1 1 r bli nldlio In ill I, Me rsAfli'i Sui„h t> M >ri | , \\ ]{ J 3 (1871), m 
I xllie Sii xb, 0 \ 400 (iSsI) » I irjy s iniiii mi 1 ( » give ev i k mo I > 

(J) Dtvr tioniSoivi-iitothotourttodtcJilo tlin oj (lositt jKirt^ 
uJiKhiftli jurtiLS ou^l t to iniswcr tl» (J) itij (1 okun DisuvnU t IbiHj*! 
j I II |lliinivrioGoii.vIi ttiiLilrvi Nir 11 jr»(ls7J) vilnreH* *■ 

>■ I „rii i Ik in 1 H f '57 (l'Ni-5) | , tetid tlwt n| (>.iii nll^ tl o gwlvlnn h ‘ ' 

(4) lb tl iftht fit t > 4 ii|M)\\ir till (oiirt HIM i> >1* 

( *) X Nilii I II 4 ''High II > ■ It tin IIiiim , i mim mu 4 f i rt tin i uiilunm ^ 1 1 > lb 

J \\ r Ibl (Imkj) , ■'Jtu r Hviuu n tr» -1 4 f a |Mity (<> givi t \4 r bet naia'l b 11 ni' 

n JlH(lS 5 ) ]Sbuiiira><i pill \iijk4tM4> t>i<4CliV4 4 f (h( > i< ntKi ( til iai> ."vi ‘ 

\ tfi 1 „r I » a II III IC • (I JOIJ nf nil t i tl 1 im rilH »{ jkin nt 1 n < vi I ii*- 

(1 ) •^•4 It I II n (» J tl t \. iikiln > N »r winch 1 Juvt In 1 a (ui t ( j t 1 1 “ r. 

a^i.. . , , iiitl ri. 170 f ll (4 I . f K )J }i VI >1*6 

(7) N I I 111 tilri .111 llH(i->><i) uk II Ixlvtf a (I (ktrin* (K't H 
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Biscotcry and Inspection 

1. In any smt the plaintijf or defendant by leave of the t* 
Discovery by Inter- Court may deliver interrogatories m writing 
rogatories. foP the evanunation of the opposite parhes 

or any one or more of such parties, and such interrogatories when 
delitered shall hate a note at the foot thereof stating which 
of such interrogatones each of such persons is lequired to 
answer Provided that no party shall deliver more than one 
set of interrogatories to the same party without an order foi 
that purpose Provided also that intei rogatories which do not 
relate to any matters in question in the suit shall be deemed 
meleiant, notwithstanding that they might he admissible on the 
oral cross eramination of a witness 

Discovery — The provisions as to disco\cry have been remodelled in 
conforimt> with the present English Rules, and the English decisions will be 
more closch applicable This is 0 31 r 1 It does not apply to rent suits 
jii Bengal fsect 148 clause (a) Act VII of 1885] The ivords through 
the Court have been omitted Other amendments are noted post tccord 
m„ to tU<- {oiuici English practice actions were instituted to obtain 
discover) Under the present practice these can be larely neces=ar} (1) 
Older 31 of the Judicature Act Rules followmg the extended principles of 
the Court of Chancery, now gives power to the Court m all suits to order dis 
cov er) m aid of the action (2) This part of the Code closelv follow s the Fiiglish 
Rules The mam object of administeim,, mterrOi^atones is to save expense 
by obtainmg admissions from the opposite part) (3) plaintiff may 
interrogate with a vacw to obtain information or admpsions t« support of Ins 
OK n case and this right extends with proper qualiffcations not onl) to lits original 
case blit als) to any answer whicli ho has to make to the defondiiits cifct 


(1) b e gcnirally as to B ILi for discovery (2) Soo Anu Pr loe eil c<I (lOOoJ p 3 jU 

Bray on Discovery 009-GI9, Ann Pr Don's (3) UagLji Thackersey i Kliafro Ronji 

to 0 11, sen Orr « Draper 4 € D l», 10 B 167 at p 171 (IsfiC) 

Rii er I ''ilisl urv , 2 C D 1"s 
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But the right is ahiays subject to the qualification that the mterrogatonea 
must be directed to a case on which the plaintiff has already determined and 
to which he has committed himself He cannot be allowed to put fislimg que* 
tions m order to try whether ho can discoa er an} flaw m the defendant s case 
or suggest any answer to it (1) Discoaery is not limited to givmg the party 
a knowledge of that which he does not already know, but includes the getting 
an admission of anythmg which he has to prove on an issue between himself 
and his opponent, (2) to facilitate proof ox sa\e expense., (3) and to 
di mmi sh the burden of proof (4) So one party may be asked as to anj 
admissions he may haae made tendmg to support his opponent’s cause of 
action (o) And discovery may be had of the names of persons to make them 
parties, and the names and securities of prior mcumbranccs (6) The mterro 
gatory must be as to facts, and must not ask for conclusions of law, mfeieoce 
of facts or construction of a document (7) In short, a party is entitled to 
discoiery of e\ery fact which makes out his omi case or shows that he is m 
the right and this includes specific allegations m the nature of a lephcation 
to an anticipated defence He is not however, entitled to di'coiery of matters 
which support his opponent s case or show that his opponent is right It has 
been held that ho cannot ask the opposite part} by what evidence he intends to 
support his case (8) But m a suit for the recovery of the amount on a liumli 
alleged to haie been drawn and accepted by the defendant in consideration of 
a loan, it has been recently held m the Calcutta High Court that a party 
entitled to interrogate on facts directl} m issue in the plcadmgs and that therefore 
tho defendant was entitled to discoaerv of all necessary details, including th® 
names and addresses of tho persons ba whom it was presented (9) In this 
countr} It aras formerl) licld that interrogatories aiewcd as niachmer} fof 
cUcitmc facts bearmg upon issues atiMng m suits were intended only to hs'® 


(1) AIj ivadcr v Gobuid 17 C S40 
SIS (la’HJ) and m ‘Bcmolamonc^ Dassco i 
Hulodhur Eullubb, 1 Botilii CIS 

(i) Itt Gca i GasLill, 20 Ch D 523 
KtmicJjt Dodion(lSOj) 1 Cb 331,341 
(3) Gruinbrccht t ParT^,32}\ R (I'ng) 
201, Halil L \\ Hi Co , 3o L T 
SoO Sj It 13 aJiuLwiblc lo inltiTOsato to 
facU winch will inform tlo {nrt} as lo 
(Miicnc toboobtauicJ \(t Gen t Gaskill 
tupri til nanxs of pin>ons wh) maj give 
i\i lincomhu favour Halit Lurd t \\ \ 
b3 (iSTo) tl 0 nttnci of {>oniona ] r s iit at nii 
allf-gcd slaii 1 r and *0 forth 

(t) \lt Cell i ( a»lill *u/ r J, '’27, ^-3 
(5) H Kilt ra>luT, L 1 JQ R 7J. 
anl Uni t Malz^, 1 C H \ S 703. 
I sit (u to a lint I <, b* «2 ii d of ll o 
1 Tiilci 4 I t 

( I ) 1 1 1 n lUi 1. 4 1 D I 1 a < Maid i 13 
4 l> CS • 1 irilrat <*iui it »uiC«] 


IlaococU t Lablacho 3 C P D 202 
dant 8 basband] , West of Lnglantl Hamw v 
NicbolU 00 D G13 [pnor securities] , El'ro 

I Rodgers 40 W R (Png ) 137 [names nf 
ilofemlanta tcnanls m ojcctment action^] 

(7) Jsittomo^o Dasaco t Soobul Chund r 
Law 23 C 117, J23 (180u) (when) it 
sough* lo obtain tho opponents views as t*! 
tho construction of rv will] 

(3) III Ivadcr i Gobind Dts^, 17 C 
817 (IbOO) ► ^cclram Dobwt 1 R'lil* 
Bengal. 14 C 703, at p. 700 (ISsT) ( ' this u* 
matter nliting rxclnsi\el> to t! 0 jhint ds 
ca<i4i J 

(*l) Ilaijiuth Ki Ut i Rughiintth Iras-tl 

II t, tl {1 U3) distinguishing All Isadif ' 
Gol ind Daw, 17 C 710 (IS'lO) c a thogroui J 
that Uto facU uero lifTin at an 1 that in tic 
last Co lu tlo I ait L* uni utri nut 1 1 0 ^i 
Milo I naU.h O WM 
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a limited opcntion (1) So tliou^li English authorities establish that a plaintiff 
may interrogate the clclcudanfc m order that ho ina) know \\hat case ho has 
to meet — not tho o\idenco but what tho-do(cnco is — such interrogatories arc 
rcallj framed to anticipata or supply defects of pleading But the ajstcm of 
procedure m this countrj, it was held, was different Two modes were held 
to be *5pociall} proauded for mcctmg the difficulty in question If the pleading 
w as too a ague the Court might requuo a further and fuller amtten statement 
under tho section corresponding with 0 VIII r 9 TIio other method referred 
to was that proiidcd bj tho Code m the settlement of issues Interrogatories 
should nothin such a ease, it was held, be resorted to m this country (2) So 
again it was held that sect 131 of the last Code indicated that in a caso falling 
within it a part} should proceed not b} wa> of interrogatories but accordmg 
to tho procedure laid down m that section, and that the Code did not contem 
plate that a part} should bo compelled to gi\o discovery of documents by means 
of inteiTogatorics or otlierwise tho relevancy of whicii was denied (3) rurther 
particulars may now he demanded under 0 Vj r 5, hut there can be no doubt 
that tho framers of tho present Code intended to approvimato tho two systems 
as far as possible 

Time for delivery of Interrogatories — The former Code contained 
the words “ al a)vj lime which haac now been omitted In England a plaintiff 
IS hardly over allowed discovery before statement of claim for from the earliest 
times the Court has sot its face against allowing discovery for the purpose 
of fishing out a ease (4) and this must alwa}s be so under the Code where 
a suit 13 not instituted until after the presentation of a plaint (5) In 
Common Law actions the proper time for discovery was not until after 
defence for until then it was not usually possible to say what was really material 
But a plaintiff has been allowed to interrogate before defence, and m 
tho Chancery Division it is common practice to allow a plaintiff discovery 
before defence (6) And the Court has a discretion to allow this under this rule 
The same principles which prohibit discovery before tho plamtiff has stated his 
case apply to a defendant As a rule therefore in England a defendant will 
not be allowed general discovery before putting m his defence (7) and tins waa 
laid down as au absolute rule in all eases by the second paragraph of tho toimcr 
BC''tion This portion of tho former proviso has been onutted and tho English 


(1) Nitfomojo Das^ce v Soobul Chundcr 
Law 23 C 117 atp 124(lb9>>) where it hos 
held that s 131, now r 17 indicated one 
direction in which tho scope of intorrogatorios 
M as intended to be limited ]ust as All Kader 
t Gobind Dass 17 C S40 (1890) whicli it 
followed cxpUinod another directionlim tii g 
tho scope of operation 
( 

(18- 

tloi-u - ■ 

tho proced ire arc sufficient to dej riTc a part j 
of tho right to use all his remedies O Kmealj 
c P C Notes to s 12 j The c rcum«tai»ce* 
ofhtigat on In this countrj have undoubtedly 


cost Upon tho Courts in regard to plcaduigs 
Bomo responsibilities which do not fnd a 
counterpart in English practice but that is 
no reason for oxclud iig tho very material 
assbtance which tho parties can render m 
gHing prcci^iion to tho points in issue 

(*1) Nittomojo Dassee v boohul Chundcr 
Lau 23C 117 at pp 124 12o (1893) 

(4) \nn Pr lOOo p 3S3 notes to 0 31 

(5) 1 lie s 20 au!e 

(f) Ann- Pr 190o p 3v3 notes to 0 31, 
r I 

(7) Ann Ir IOOj p 384 notes to O 31, 

r 1 
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practice will be followed The same procedmc may be adopted in iniscellaneoua 
proceedings after decree Interrogatones asr to accounts pending or to 
make the judgment available, or to find out how the property m cases 
of mesne profits has been managed, lia\e been allowed, and no doubt 
will be admitted under the Code (1) 

Leave — ^Application, should be made on petition in Chambers, the order 
being that the plaintiff be allowed to interrogate (2) It was held to be the 
duty of the Court to determine whether the appbeant should be allowed to 
interrogate, but not to determine at that stage what questions the opposite 
party should be compelled to answer (3) But sec now next rule ^ In giving 
leave the Court, as a rule, decides nothing as to the specific interrogatories 
but only that there is a case for interrogating the party, that the interrogatories 
may possibly be relevant, that tbcir genuine character is not improper, and 
that their administration is not sought for the mere purpose of anno}ancc 
Where the party on being served refuses to answer them the Court enters 
upon a considered adjudication under r 11 j) 0 st, and the resulting order 
may be enforced under r 21 The grant of leave to one party to dclutr 
mUrrogatorica to another does not amount to an order requiring the other part) 
to answer them , for that part} may perliaps have good ground for refusing, 
to answer thorn or some of them (r 6) Leave granted is, therefore, not an 
order to answer vnthm tho moaning of r 21 entailing a dismissal or striking out 
a defence (4) 

“ Interrogatories ” — For form of interrogatories, see Schedule IV 123 of 
last Code and case cited, (0) and r 4 post Interrogatories are onlj affidavits 
obtained m a particular way, and the party wishing to uso them must put them 
m as his evidence (6) See as to their use r 22, post 

“ Opposite parties ” — Primarily this is a party on tho other side of the 
record to tho appheants (7) A part} not on the otlier side of tho record is 
opposite party within the meaning of the rule if betucen him and tho applicant 
there IS some right to be -idjusted m the action, which in Chancery might often 
Iw the case l>ctv.ccn two plaiutiffa or two defendants (8) But defendants were 

(1) Sog Ann I’r , 0 31, r 1, ‘ disco\crj Pal v Joliur Lall Pal, 1 C 830 (1870) 
afteranJforworkuigoutjndgmentorordcr, (7) In Spotes v Gros\cnor (1807) 2 Q 

IJnj, aOT-aCl B 124 the Court held tint such a party migtt 

(2) Sliani Ivwlioro Miindlo i Sboshi Lo ordered to gnr disco^crj of documoiifi ft 

Jlltoomin Buwaa, 5 C 707 (1880) , and oh t » a «ccc>»aary ixxrty though thcio might Ih no 
•cmcc, SCO ilj wsuo betneen him and tho applicant 

(3) bham Kwhoro Miindio i Shoabi (8) Shawi Smith, IS Q B 17 ) 03 ,'Iolloy 

UhcK sun Ills'* aa (IS’nO), r» C , at p TOO o K«by, Ifl C D 102, Alco>,ctc,to * 

(4) Prrm S iLlt Cl unilcr i Indro N»th <ir<.riihiU 71 I. 1 Sll, uliru cli-scoicrj of 

Baiurjco, IS U 4.0 (IbJI) I U , uscmilmg dociinicntA LctHitii co ilcfomLantd (o counter 
I.illa PaLci P« riil ad i Siiilrt I’lrvLaii, 10 claiin \ias ordered anlml Icii i U i vriUIr* 

l 'i 0 .j(lhM), *4.0 not< ;i to r Jl, / 31 Ch D 2s7 it u-wi *.iid at l>p 20' - 

(1) Siltoii >^t I>ul.^4>< « SuoLul Chun b r to iman lliat i j I iintilF might iiilirr galo a 
l.vw, 23 f* 117 U 1 p. Ils-I.O (In'll) ani ilcfcn lant, an 1 a I fi n Lant a ] I imliiT af* 

( hitl^ > 2i 7-272, 1) <’ 1 1*7, \ini I‘r lluit llw- wor li wrroh** ui Jo ns l»* mcl i lo sh 

f ri I * , \j pi II I'sro M '»h » lit gat* oni ai,ainHl «1 o c tl r n 

(* > WaJijt llii<.L»t»4.j t kluata I Kumji. an\ loxrtlinp. auj (justiii ul ah ll ' 

Ilk II 1*7 at p 171 (I*"') ^ *1* Ililur^ ( irt n >> { r p* dr«k I 
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lc'v\c to micrr«e,^tr co ili {indAtil^ «li<) had l»ut in no dcfcnui, there 
Kinp no UMio Ulwion them ( 1 ) 

In KncUnil fonnerU the di<i«iun^ rslaldiMiiil that an infant, by reason 
')! iiuiiutU), foiild n'lt In’ int«'rTo^at«d,(2) iior could he Ik: made to gi\o 
divoairj of diKunit ntK (1) nor could Mich tmlrrft Iw made against a next 
ffien<l (1) or guardtin ml hUtn (2) as mu h luitlurhaaiiig the status of a paxt^ a» 
that t« rm Is und* istot d in the rules dt aling with the subject Xow, howcacr, 
r 2.1 inaV< s the oider ajipbcabh' to infant plamiifis and defendants, and to the 
next fnrnds and guardians «id btc»i of I'erMins under disabihta (6) 

Tlio Uenilu} High Court ( 7 ) has buuiacr, in the ease cited, apjiljing tlic 
pu ‘Kilt English rule, held lint an alfidaMt of documents may be rcijmicd from 
i minor defendant, though the Jud^^e stated that he did not lUcidc that a next 
friend or guardnn of an infant could bi* dircctl) utdired to nuke an affidavit 
of docuiiH nt« U It is. buucvcr, b<«n |M>inUdout ( 8 ) th it the ordi r .us made was 
invabd (the guardian ml litriii Ixiiig walling to iiiaki in illidvMt) and that the 
iffidiMt w IS in reality to Ik: inad« b\ the guinUm ami the Calcutta High 
Court has in the ca^>a cited held that a minor cannot U cotiiix IIi d to give dis 
rover) under sect 120 of the former Code, nor on the i>amu pruiciph (viz , hia 
nil ipatit)) could he be interrogated under the Mctiun corresponding to this 
rule , nor oejuld his next friend or guanban bo lonaid* red an “ ojipusitc jurt) ” 
U];Kiii whom such interrogvtorics cm be served witiiin the mcaiuiig of that 
section It has howeve r, Ueusnd tli vi a guardian ud /i/cm nu) under circiuii' 
stance s 1 m 111 ulc a p irt) for the purimso of obtaining discuvcrv from him ( 0 ) 
Hut even in this ease which was an etccptional om*, it was licld that whcic 
the guardian hid licen luido a parly elthudant for purposes of discover), the 
discover) was not intended to iiicludu the right to adminuitcr intcrrogatunes 


(1) Marhlnlli N (sJ)gJ2 

(2) \uii I’r itutes to thu rule which uos 
iiitroilui tsl III Ihj 1 111 cuiiac'juinco e>f the 
dceuiuus eitetl Vs to liiiulieA, see ltni>, 
lliNjWerj oa-07, ««‘l Viiii I’r sol ii J*irt 
iV ■" I^uiutics ’ 

(I) \fajeir i ColliikS -'I Q It 1 ) dot, 
tomiiieuUd oil m llcdftrn t Ucelleni (Ib'JI), 
1* ] JJ, where It Wiis eloubte el whether in the 
P U the old Cluiittr^ praitiCQ of rcfusin„ 
(u luako All infant give di,M.uscr> ubtsiniiJ 
See coses cited in ^^agh]i Thackciscj t 
Kbit 10 Rouji, 10 It lb7 (IbbO ) , ^atbuiuH 
^oi'Kiitsel''^'* t. Vlalliarraei Uolkar, 19 B JoO 
(IbOl) > -Duncan ( Bhojro ProsaJ, 22C 891 
(1&95) 

(4) Curtu t 31und>, d Q B ITS (IbJd) 
bee Indian eases in last note 

(5) Lawton t) Elwts, 48L I 42S, bciott 
i Consolidated Bank, \V N (9J) flti , Djkt 
t btepbens, J(J Ch D 189 bco iailiau 
eases ui last note hut on" 

(0) Ligraiu i Lillie, 11 Q B B d37 See 


Induii cases ui lost note but two 

(7) NatbiniiU Karsuij^dAss i Vlalharrao 
IlolUr 19 B 3w4){l&9j), ptrlerran, J 

(S) Duncaii i Bhojro ProsaJ, dd 0 8'Jl 
(l89o) 

(9) lb,atp 8Jo citm,’\\ ighjiTliatkcrscy 
I KEiatio Hoeiji. 10 B 107(1880) but see 
now Berr^ t Iv-cen dG bol Jo dl2 , Burebard 
• M ecfarlanc , d Q B 217(1891) b>monds 
e tity Bank 70 L T J 175 , Bumtall t 
Bejius, 20 kli D 10-4d, disapprusnig the 
old pracUe) establishing that \ [>ci^u 
hhiiulet not be made le paitj solely for tho 
purjKisoof diseuecr^ Ann Pr 1905 p 414 
iiotcstoO J] r 12 TnRahimbhoy ( lunar, 
17 B d4l, JtS (189d), a defendant hiTui^ 
laei) uicguluily mado a parly but only for 
the purpose of discoeery to a prior suit 
lirvught by the plauitiJ, was held not a 
liarty to that suit, so as to make appbcablu 
to him the provisions of ss 13 oi 43, corru 
b^Kiueluig with b 11 nuJ 0 II r d of thu 
juesMut Code 
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practice will be followed lliesarac procedure any be adopted in imscellaneous 
proceedings after decree Interrogatories ar to accounts jicndiTig or to 
make the judgment vvailahlc, or to find out hou the property m cahes 
of mesno profits has been managed have been allowed, and no doubt 
will be admitted under the Code (1) 

Leave — ^Application should be made on petition in ChanibeiB, the order 
being that the phintill be allowed to interrogate (2) It was held to be the 
duty of the Court to determine whether the applicant should be allowed to 
interrogate, but not to determine at that stage what question^ the opposite 
party should be compelled to answer (3) But sec now next rule ■* In ginng 
leave the Court, as a rule, decides nothing as to the specific interrogatories 
but onl} tint there is a case for interrogating the party, that the mterrogatories 
may possibly be relevant, that their genuine character is not improper and 
that thoir administration is not sought for the mere purpose of annojance 
Where the party on being served refuses to answer them the Court enters 
upon a considered adjudication under r 11, post, and the resulting order 
may be enforced under r 21 The grant of leave to one party to deliver 
interrogatories to another does not amount to an order requiring the other party 
to answer them, for that part) nia) perhaps liavc good ground for refusing 
to answer them or some of them (r 6) Leave granted is, therefore, not an 
order to answer vntbm the meaning of r 21 entailing a dismissal or striking out 
a defence (4) 

" Interrogatories " — Bor form of interrogatories, see Schedule IV 123 of 
last Code and ease cited (5) and r 4, post Intcrrogatonc* are only affidavits 
obtained in a particular wav, and the party wishing to use them must put them 
in/as his evndenco (0) See as to their use, r 22, post 

“ Opposite parties ” — Primarily this is a party on the other side of the 
record to the applicants (7) A part) not on the other side of tho record is an 
opposite party within the meaning of tho rule if between him and the applicant 
there is some right to be adjusted m the action, which m Chancery might often 
be the case between two plaintiffs or two defendants (8) But defendants were 

(1) Seo Ann Pr , 0 31, r 1, “ discovery Pal v Jolmr Lall Pal, 4 C S3C (1879) 

aftcrandfornorkingont judguicnfcororder, (7) In Sx>okc3 v Grosvenor (1897) - ^ 
Bray, 567-509 B 124 the Court held tint such a party nuS | 

(2) Sham Ivishoro MimdJo v Sboshi bo ordered to gi\e discovery of documents o 

Bhoosun Biswas 5 C 707 (1880) and at lo a necessary party though there might be ne 
service, see ib issue between him and tho applicant 

(3) Sham Kishoro aiundlo t Shoshi (8) Shawi Smith 18Q B D f93 llolloy 

Bhoosun Biswas (18S0) 5C,atp 709 » Kuby, 15 C D 162, Alcoy, de Co i 

(4) Prera Sukh Cl under v Indro llatb Grcenhdl, 74 L T 345 where discovery o 

Biiierjco 18 C 420 (1891) P B oTcmiling documents between co defendants to counter 

I.alla Dvbeo I’crsliad i Santo Icrshan 10 claim was ordered andinElenv Wcarihlf 
( 505(1884) seo notes to r 21 po C 35 Ch D 287 it was said at pp 29 j 2^ . 

(5) Nittomojo Dassoo t Soobul Cbunler to mean that a j laintifT might mterrogato a 

Eaw 21 C 117 at pp 118-120 (1895) ani defendant, and a defendant v plnntill 

(hiltyh 267-272 IJ P 1 0>7 \nii Pr Hiat tho wor Is were so uido as to incIuJoa 

form 0 Appv B persons who litigate one against f lie ot! cr in 

(0) Wagliji TLackirscy t Ivl afao Hon|i any iroceclm^ anj rpicslion which t 
lit It 167 if p 171 (I8S6) Podo BiLary f irl nny projoilj decide 
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iifiivtl lc%\c lo UiUrn^ilc to <i« {cndinln who Ind \ut in no defence, there 
Uin^ no icme Wlwren ll nn (1) 

In 1 nclmd firnutK the difiMonn c&uhlrhid tint m mfuit, hy reason 
if inrijitilj, could not Ik int<n»vj|«il,(2) nor could he In. unde to gi'o 
dl•>co^^rJ of ll HUiia nt'c (3) nor couhl Mich orders Ik* made ngimsl a next 
friend ff) or guir dim tilhum (3) is sin Ii mitlnrhiiinf' the stilus of 1 1 art} is 
that U rni la undcrsloi d m the rules *h ihnj; with the subject Now, however, 
r 23 iniV' s the order -xjn hrihlr to mfint pHintiiTs and defendants and to the 
next inen h ind guardt uia nd fitcm of ]•* rsons under disabilitv (C) 

Tlie Uonihi} Court(7)hvH huwcxr, in the evso cited, ai'ldjllig tlit 

pjc ■« nl linglish rule held tint m airidivit of documents nny lx, rcijmrcd from 
i minor defendint though the Judj,* stiUd tint he did not dicidc that a next 
Int n 1 or guirdi iii of in infitit could lx dircctlj ordi red to m iLc lu alHdavit 
of documents lihn huweNer hem {Kiintcdout (8) lint tho ordi r mmaduwas 
invalid (the guirdtan of fttrni lx in,* willing t« nnki m iHidiMt) iiul that the 
ilhlivit w ts in roaht) to Ix mide h) the guirtiiin md (iu C'lhutta Uigli 
t-ouit his in the ease cited held that i minor cannot lx comix Ih d to ^ivc dis 
cu\«rv under sect 1-3 of the fornnr (Vie nor on the same pnucipl (viz , hm 
tm ipicitv) could he hi mtcrro,.iled under tin section <« rn -ponding to thi- 
rule , nor could Ills mat frund or ,,iurdian W coiisidi red 111 opposite part) ' 
upm wiiom buch uiterro,^itonca cm be served within the mcaiung of that 
seetmii him howiv.r Ueii b.ud th vt a guardian «<f fi/c»niu) under ciruun 
stances lx. made a pirts for the puri>usu of obtammg dJSco^crv from him (0) 
iiut (iin in >li!^ ra-o which was itt itceptional om it was held tint whcic 
(ho tjUiriiian hud f*c<n mad» a part) dcfciiclaiit for purposes of discover), (fit 
discover) wav not intended to include the right to adnunibUr mtcrrugatoncs 

IaUi^U} U \ (SJ)2i2. Induu cascs in last nolt but two 
(-> tni> Ir iiutea to liiki rule wlitch was (7) Nathmull Narguigdo^ t Malharrau 
iiitrulii ill ID IxJl in cun»ciuenco of Ihv lIoILcr UU JoU (ISOt), ixr 1- irriu j 

ilcetejoiu* eilo 1 Vs to lunattis. t>co Um>, (8) Uunuin t llhojro Prosad J2 C bJl 

llwjier} i>a 07 Did \im Ir cut ii | irt (IbjS) 

IV ' lunatics (9) tb,ali* bJu iiluij, U iglui flnckcrscj 

(d) Major t (.olliiis .1 g 11 D Jol , KluilioKowji 10 B 107 (18S0) but see 
coiniuentedon in lleiUirn i lUellmi (IbJl) now Berryi Keen _0 bol Jo dl2 Butelurd 
P IdJ, where It was doubled whether 111 (lir i M eefarUm JQ B 217 (IhJl) bjmuiiH 
P 1) tho old ChaiKcrj ] rutim uf refusing t City Bank '"a L 1 J l~a llurvtall t 

to uiabo an infant give (iLsegicrj ubt lined Bcjfus, -f Cli D 10 42 disajj loving ll i 

bio eases eitid m \VaJi]i llu kersoj i old riraetw istablishmg Ihvt i j>cr!,on 

leintao Kowji lull l07(lbS0)> Natliuiull bhuuld not 1 1 i lailo a parti solelj fir the 

Naiwiii5,hss V Malliarrau ilolkar 19 B JaO purjosool liv-occrj Aim Ir I >0 j j, 414 
(lh94), Duncan t Bhoj m ProsivJ 2-C 891 uotcHtoO Jl r 12 InKahimblioj' t lurmr 
(ISJa) 17 B 241 218 (18 L) i difendant li ividj, 

(4) Curtis i Mundy 4 Q B 17S (l82-) I ecu urcguluily oiailo a party but only for 

bio Indian eases in last note llio purpose of disconry to \ prior suit 

(5) I^wtoii V Elwts 48 L i 425, bcutt Irougbt by the ^laiitiif, was held not a 

t Ciinsohdatid Bank W (Jl) 50 Dyke iwtty to that suit, bo as to make applicable 
1 btiphuis 20 Ch D IbO bee Induii to him the i roMsious of ss 13 oi 13, corn 
lasui m last note 1 ut on sioiiduig with s 11 md 0 11 r 2 of the 

(<j) lugraui i Little 11 Q B D 2t>7 See, juw.iit Code 
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to him (1) N 9 \v, hov.i.\c-r,r 23makctttlw/prcccdinjfiulc»oCthc Order applicable 
to imiiors and luintics, their next friends and guardians 

2 . On an afiilication for Icaie to deliie) mterrogatones, 
Particular interroga tlic 'paiticuhv interrogatories frofosed to le 

tones to be submitted deliieicd sJiall be suhimtted to the Court In 

deciding ui^on such apidicationy (he Cowt shall (ale into account 
any offer, ivhich may be made by the paity sought to be intoiogaled, 
to deliver 'paiticulais, oi to make admissions, or to produce docu- 
ments relating to the maitas %n question, oi any of them, and 
leave shall be given as to such only of the inlet rogaiones submitted 
as the Cowl shall consider necessary eithei fo) disposing fairly 
of (he Slut 0 } /or saving cosfs 

Submission of interiogatones —This luk which w new, is taken from 
0 31 r 2 Under this rule the Judge has not it has been said (2) to settle 
the interrogatories, but to decide what should be administered Allowing an 
interiogatory docs not preclude any objection being taken in the answer under 
r 0 ^lost (3) Where some have been allowed and some refused apphcatiou 
may be made for leave to dclivei further mtcrrogatoncs (4) In the undei 
mentioned cases, defendant undertaking to make admissions Icav c was refused (6) 
and admissions having becu refused, leave was given (6) 

1 3 In adjusting tlie costs of the suit inquiry shall at the 

Costs of mterrosa- instance of any paity be made into the 
piopriety of exhibiting such mteirogateiies, 
and if it is the opinion of the taxing officer or of the Court, eitlici 
with or without an application for inquiry that such luteiroga- 
tories have been exhibited unreasonably, vexatiously, or at un 
piopei length, the costs occasioned by the said interrogatoiies 
and the answers thereto shall be paid m any eient by the paity 
111 fault 

Costs — ^Ihis IS t iken from O 31 i 3 and does not apply to rent suits m 
Bengal (vide r 1 ajile) 

4 Infeiwgatoiics shall he m the Foim No > in Appendix C, 
Form of miaroga such lanations rti cucumstanccs may 

tones requue 

] 5 . Whae any paity to a buit ts a coipoiatioit oi a body 

of peiaons, whether incoiporatcd oi not, 
Corpora ons eiiipowcied by law to sue oi be sued, wlicthei 

III its own name oi in the name of any oflicer oi other peisoii, 

(1) Waghji Ihackersi-j i Khatao Ilowji, (4) Boako v &tl,^cn 80 tl (1SJ5) 1 Cb .JOJ 

10 B lo7 (ISSO) (5) Jubbt Bibbs W V (SJ) 20^ anJeto 

(2) i’er Chittj, J , ui i>o I WillouJibj, KcUnjcb, J , m Cl iikc i Clarke, 43 Sol J 

JSSol J 338 7IJ 

(IJlcLkt lai(tSJ 4 j JCh (l)UdlKli Ulu W N (Si) J 


\M) I.N'-ri CiluN. 


.inv opposite p*iily niay ‘'pply for an order allowing him to 
deliNor mtciit.'galoric6 to any member or othcer of buch coi- 
poi.itioii or body, and an order may be made aecordiugly. 

Corporations and Companies. — Lnglisb 0 dl,r j. Docs not .njiiil) 
to rDil suits ui Bengal (infc cn/r, r 1) The Kjigl><^h rulo is practically thu 
same except that instead of the \eurd ** suit,” it uses thu uords " cause or uiallcr,’* 
which also ap^Kar in 0 SI, r 1 uf tho Kngh&h rules, and is identical uith that 
under the C L 1*. Act except that “ thtthUr*' is iddcd Iho old practice in 
Chaucer} was to inahc him a party fur the purpuso of discover), but this can 
no longer be done (1) As to bod) corporate, or utlicr bod) ; Crown , (2) foreign 
sovereigns , (3) Injuidalor , (4) sec eases citcd.(5) Uho sccrctor) of a corporation 
or company is, as a rule, the propir {icrson to answer, and it was tho practice 
of Je&aci, Si K , not to direct a number to nnsuer unless there was no olBccr 
who had a coni|xtent knowledge of tho facts.(G) Tho olllccr or mcmbi.r is thu 
nprescntativo or alter rgo of the body fur thu purposes of answering the intcno- 
gatori«.s.(;) It IS not his answer but tho answer of the bod), and, therefore, 
there IS no ubhgation either to discloso his knuwirdgi , or to obtain and duclosc 
the knowledge of other servants or agents of the bod) acqiuxcd b) him or them 
olhetwiso than in tho course of his or their cmplov mcnf.(8) regards discov u) 
and producUoQ of documents, this is obtained b) an order against the bod) 
for auadidavit of documents iiii(s{K)ssc«MOU, to be midc by the sccrctor), cierk, 
or other proper oQiccr on Us behalf (9) It should, if iiossiblc, bo made 
by some ixison who has per&unat knowledge as to documents m the pos&essiou 
of tho bod) (10) 


6. Any ohjcclion to auswouwe; any intenogatoiy on tlic [s i 
objectioni to inter- giouiid that it IS scaitdalous or irrelevant oi 
rotatories by answer not cxhbltcd lond jldc for thc pUTpOSC of tllO 
buit, or that the matters inquired mto are not buflicieutly material 
at that stage, oi on any othci ground, may he taken in the aJjidaiU 
in amucr. 

“Any objection.” — 'Ihis ruk is taken from 0 31, r 0 It does not apply 
to reut-smts in Bingal (see t 1, ante) WTicrc interrogatories arc scandalous 


(]) WUsuii t Church, 9 C D S52 

(2) Att Gen t ^cwc8stlo (1607), 2 Q 
n JSt, discussing, gcocrall}, tho tten-u 9 
I>ositiou in matters uf discus erj 

(3) b A Itc]) V La Coup Fisuco Iklgo 
(1893), ICh 190[ifa foreign soicrcign bring 
an aetiun here ho must give diacorcry], 
I’rulcant USA,L It 2Lq CG3, GGlfoubis 
own oath] aliUr foreign rcpuLIics, Rep 
Costa Ric.a t Estangc, 1 C D I7l,seo2)o»/ 

(4) Who 13 under an obligation to give 
diacorcry Re Contract Corp , 7 Ch 207 , Re 
liunicd s Uaiikuig Co , 2 Ch 3S0 , but not 
an affidavit of document as of courso Re 


Mutuil bocjctj, 22 C h 720, 721 Thcliquida 
tor has a iccipiocal right uf discovery Re 
Alexandra Co , 16 Ch D S3 

(5) Bray 8 Digest on Liscoicrj, Art 3, and 
Ann Pr, notes to 0 31, r G 

(6) Berkeley v Standard Discount Co , 
13 01 D 99 

(7) Ib , at p 101 

(8) Uclsbach Co v 2tcw Sunlight Co 
<1900) 2Ch 1 

(9) Ann Pr,iiDtotoO 31, r 5, see forms 
in Oulty, F , 247-219, s 54. 

(10) beo Braj a Digest, Art 24 , Rep of 
Liberia i Rojo, lApp Cos 139 
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purpose oI Buljimssxou to tlio adviber, arc protected (1) On the same principle 
as a wtness cannot bo examined bo ho cannot bo interrogated as to questions 
of law (2) Nor is be bound to discover the CMdeaco of his ease, for tins would 
enable his unscrupulous opponent to tamper with the witnesses and to luanu 
facture cvidonco in contradiction, and so shape the cose as to defeat justice (3) 
But according to the English Authorities a party must discoNcr the nature of 
his ease, or the facts on which he rtlus in support of his case, as distinguished 
from the evidence et hva case or the \Na> in which he is going to make out his 
ease (4) According to the English rule a party is not compelled to gi\e discoicry 
which will tend to eliminate him or expose him to the j isk of any kind of punish 
raent (51 But lu this country a witness is not excused from answering on the 
ground that an answer will criminate (G) Though, therefore, a party may and 
should for his protection (7) claim prmlegc on this ground, it would appear 
that he may be compelled to answer an mcrimmatmg interrogatory Objection 
able or oppressuc intcrrogatoiica should be disallowed (8) The mere fact that 
questions would be adimssible in cross examination will not make them good 
as interrogatories (9) 

7 . Any mtetiogaloites may be set aside on the gioiini that 
Settiji aside and exhibited Unreasonably or lexa- 

atnkiilg^ eut^'intemg"a tiQUsly, 01 struok out on the ground that they 
ate frolix, oppiessne, unnecessaty oi scanda 
hits, and any application for tins putpose may he made withn 
seven days after service of the inlerrogato) les 

Setting aside of interrogatories — Sec notes to hst rule The piesent 
lule IS tahen from 0 31, r 7 

] 8 Iiitorrogatones shall be ausweted by affidavit to be 

Affdanit in wsiaer filed Within ten days, or witbui such olliej 
filled tune as the Ooml may allow. 

Time for answer — Order 31, r 8 If defendant is out of the jurisdiction 
or there be other sufficient cause for allowing a greater length of time, a reason 
able time will be given If ten days have been originallj fixed the Court maj, 
upon an apphcatiou supported bj affidavit, extend the time for filing the affidavit 


(1) Sto tho matter fully dealt wUli in 
Autliora Evidtiu-e Act, Gth Ed, noic® lo 
M 12G-129, Iiiformatjon obtained from 
tliiril paitua for tho puri use of litigation , 
und ^ lahnu Ytsha^iant v New York Lifo 
Assurance Co , 7 Booi I R 709(1905) 

(2) VtJe arte 

(3) Ann Pr, notes to 0 51, r I , Ilmj 

445, hto Btnbow t 10 C D O'!, Ite 

Straclun, 1 Ch 445 447, 4^3 (IbO^) 

(4) \iui Pr. O 31. r 1, p 397 (IWa) 
(but iH-e All Kadcr t Gobui 1 llass, 17 C 
Sill (lh*0) ofte ulutli cawj has reeeotly 


been di'^tinguisheil m Baijuath Kelia v 
Ragbvmath Prasad 41 C 5 (1913) 

it was held that a partj may interrogate on 
all facts directly m issue m the xlcadiiig’’] 

(5) Ib , at p 3SC 

(0) Indian Evidence Act 132 

(7) ScQ R I Gopal Doss 3 M 271, anl 
other cases cjtt I m Authois rvidtnco Act, 
notes to B 132 

(8) Winters t Bibbs W N 21 (1870) 
Siolaockcttv Lockett, 4 Cl» App 330 

(0) llhae,wnmla3 I’arashrim t Burjirjl 
Knttonji 17 U 747 (1912) 
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in insvicr \a to ctlijictions anJ mode of litiling them nnd 'll to anawenng 
fiunicicntl), Ko noU^ to rr G 11, Tc^pccti\olj Tlir ruin does not apply to rent 
RUitain Ikngal (boo r l.tin/e) 

9 -In offidaiit tii fiiwiw to interrogatories shall be in 
Foim of (ifjjdam ,n Ponn No, > in Appendix C, with such laria 

onucr (ions OS cifcur/i^fancf^ may require. 

10 No exceptions shall be taken to any ajfidaiit in ansuer. 

No ciccption to be but the sufficiency or othcriusc of any such 

affulaiil objected to as insufjicicnl shall hcdcler 

mined by the Court 

11. Where "tn) peraou iiitcrrogalcd onuts to answer, or [*• 
Order to ansmer or aiisw crs iiisufiicicntly, tbc patty iiiterrogatuig 
intuicr further apply to the Court for an order requmng 

Imn to answer, or to answer further, .is the case may be And 
an order may be made rcquiruig bim to answer or answer 
furtber, either by aflidaMt or by tiul locc caanunation, as the 
Court may direct 

‘'Insufficiently ’ — 0 31, t 11 It docs not appl) to rent suits in Bengal 
(SCO r 1 afic) Tlic same necessity for cleat specific answers and ab cnee of 
all c%asvou is required as m the ca«e of pleading “is to vrUicU see 0 YllI r 4 
If the answer is c^asl^o the usual practice is to require a further ansnor Jlore 
otcr, matter of supererogation should not be introduced It is, of course legitimate 
to explain or qualifj an atis\\cr But nhen an answer is couched m a form which 
mikes it embarrassing that is to eay which pro\ ents the person who a'ks it from 
using It without hinng thrust upon him irrclciaut matter as part of it it is 
insullicient (1) V party must answer to tho best of liis Imowlcdgi information 
and belief (2) He is bound therefore to state all the information he ilrcadj 
possesses, though ho is not bound to obtain it of anj one except his agents and 
sera ants Of these ho must inquire using his best efforts bond fide to get the 
information Ho must also examine documents m his po'ssession or power if 
necessary (3) The question in all cases is whether the answer is insufficient 
Tho Court has not to go into tho question of its truthfulness If the Court is 
clearly satisfied (from certain sources as to which see r 6 ante) that the oath of 
tho party by which he claims his protection cannot be really available for the 
purpose for which he puts it forward a further answer may be ordered But the 
oath should not be disregarded on mere suspicion A substantial answer is 
sufficient under the present practice the substance and not the form being that 
at which the Court looks If looking at all the answers together the Court 
thinks that every question material to the issue has been fauly and substantial!} 


(1) ScoLyellv Kennedy 27 C D 2S 33 (2) Bray, Dg Arts. 10 19 Ann Pr 

W R 44 Bichardir Crawshay STineaR loe etl 
440 An pr lotestoO 31 r 11 (3) lb 
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“ Relating to any matter in question therein” — Iho following mtcr- 
prctatioiis hi\o been gnen of tlieao words — Documents coutainiug information 
which may cither directly or indirectly enable the party seeking discovery 
t ithct to ad\ ince lus own case, or damage that of his ad\ ersary, or « hich may 
f iirly lead him to a tram of inquiry which may have either of these two conse- 
quences (1) They are not confined to such as would bo admissible m evidence (2) 
E\cry document which will throw an} light on the case (3) 

Objection to production — Vs to what documents are privileged from 
production, see notes to r 6, ante The affidavit should set out the grounds 
on winch privilege is claimed But a party la not confined to the affidavit m 
which the claim is first set up He is entitled to put m and use a further affidavit 
lu support of his claim of privilege (4) 

Sealing up — ^Accordmg to the Equity practice followed m the High Courts, 
a party may seal up such portions of otherwise material documents os he swears 
are privileged A party must, however, specify what parts of the documents 
referred to he claims to seal up, and the grounds upon which the claim is based (0) 
If he docs not, though the Court has allowed an application to consider the 
sufficiency of the affidavit, (0) > ct technically the right way of raising the question 
is by takiug out a summons for production and inspection (7) ^Vhcii the right 
of a patty producing documents to seal certain portions of them is contested, 
the Court appoints an officer to whom thephintiS states in confidence why ho 
wants to inspect any portion of the documents sealed, and the officer, after lookmg 
at the documents, reports whether and m wlnt way the part noted or desired 
to be noted is niatcrnl to tlie case of the other party (6) 

Objection to affidavit — When an affidavit is technically insufficient, that 
IS, in Its terms, and fails to comply with therequircmcnts of the Code, a summons 
may be taken out to consider its sufficiency, (D) and the party will be ordered to 
amend his affidavit or file a further affidavit , (10) as where the description of 
documents is imperfect (11) or improperly verified , (12) or where the affidavit 
docs Dof specify what the plaintiff claims to sea! up, and is not m the prescribed 
form (13) The only occasion where a party can be compelled to file n further 


( 1 ) Com^Mgnu) liiiauciro v Fcni^uu 
Guano Co , 11 Q B D 03 

(2) Ib , G2 , Jcftacl, M B ui Bustrus t 
VVhitc,lQ B D i2j , Ilutchinsout Glo%cr, 
1 Q B D Ul 

(3) Ib 141 

(4) Aiubika Churn t Bengal S] innuig Co 
ltd 22 C 10o(lSJ4) 

(5) Jadub Loll bliau i lv.tiui 11 bbaw, 
20 L 5S7, 5&J (IbJJ) 

(U) lb 

(7) lb , llurciidra Nath Muhcrjii t 
Gtrcadra Kumar l>ult, 3 C H K 490 
(lb97) 

(S) Hill V Lall Uukhil i Ham buran 
Lull, 4 C S3a {Ib'J). Nitturuojc c 


buubul Chunlcr La \ 23 L 117 at p 120 
(1035) 

(0) bcc Oriental Bmk Corporation t 
Broun 12C 2l>a(laa.>), Iviuell^ t Wjman 
1 C 17S (IbTu) Jadub Lull bliaw v Kauai 
Lollbliau .OC 5s7 (lb33) 

(10) Cmarcndra \vth CKvtUrjio t Ivall^ 
Ktc,iuTasori 2C U' N 17(183") 

(11) On uUl Bank Corporation t Broun, 
sujfni 

(12) Kakiu Bibi ■ bafdar llu»aui S V 
.03(1$8G} 

(J3) Jadub Loll Shau r Kauai Loll bhaw, 
2U C (1833) but bco Horvndra Nath 
MuLcrjioi Guiudra Kunurl>utt,3C N 
i9a(l839) 
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affidavit of documents, is when the onginal affidavit is insufficient, that is, id 
I ts terms, and fails to comply with the requirements of the Code If it is not 
alleged that the affidavit la defective in that respect, but that the affidawt 
contains statements winch arc untrue in fact, the part) so alleging should specif) 
the documents which he requires to sec, and which have been omitted from the 
affidavit, and apply for an order of inspection under r 18, fosl (1) He must 
(as appears from that rule), m addition to the matters mentioned, show that the 
documents of uhich he claims inspection are relcv ant to the matters m question 
in the suit (2) If he la then met bj an affidavit of the other patty denying posses 
Sion, that is a risk which the part} seeking inspection must take For just as 
for the purposes of discovery an affidavit of documents denying po'sesnon is 
conclusive, so for the purposes of production and inspection an affidavit denying 
possession of such documents would be equally conclusu e (3) The Court, 
however, in this decision distinguishing cases on the question of priMlege which 
stand on a difiercnt footing, was not prepared to assent to the broad propo'ution 
that, as the oath of the party is conclusive on the question of possession, so al'O 
in an application under r 18, the affidavit of the opposite party is conclusive 
on the issue of relevancy (4) 4n eOective remedy may, however, be obtained 
at the hearing where possession is domed For if on cross examination or other 
wise It appears that the party has failed to disclose or refused inspection of 
relevant documents m his possession the Court will then direct immediate 
inspection to bo given, adjourning the bearing at the cost of the person v'ho has 
so evaded giving discovery (5) If the Court is clearly satisfied on a perusal of 
the affidavit, the documents therein referred to, and the pleadings, that the 
affidavit cannot be accepted the Court may, according to the English practice, 
order a further affidavit of documents But these are the only sources to which 
the Court may look for this purpose (6) It is not clear upon the Indian ca'cs 
what course should be taken m such a case The case cited below (7) seems to 
suggest that a further affidavit will only be ordered where the affidavit is techni 
cally insufficient in its strictest sense , and where a defendant m his written 
statement referred to documents not set out in Ins affidav it, the Court dneharged 
a summons to consider its sufficiency, holding that as the omitted documents 
were sufficiently described in the written statement, an application could be 
forthwith made for inspection if inspection were needed (8) 

Conclusiveness of affidavit — Where, Iiowever, a proper affidavit has 
been filed, either origmally or as the result of an older for a further affidavit, 
the oath of the party svvearmg the affidavit is conclusive upon the questions 


(1) Amarcndri Nath Chattcrjco t Kally 
K-isstn Tagore, 2 C W N 17 (1897). 
and Bco Basanta t Kuiuudmi 19 C VV N 
SI (1911) 

(2) Nittomoyo Paaaco t Soobul Cbundcr 
I^w,.i3C 117, at p 12 o(1&0j) 

(3) Ib.atp 127 
(I) Ib.ut p 129 

I ») Vinarcndra Nath CbiUtrjto i KvUy 


Ebseu Tagoic, supra 

(0) Ajin Pr 1905, pj! 38o, JSC, notes to 
O 31, r 1 , Jones i Montevideo ^ ^ 
Q B D 55S Compagnie Pinanci r® v 
Peruvian Guano Co , 11 Q B D 03 , 
Truman, 29 C D 319 

(7) Vmarendra Nath CJiattcrjto t Ivally 
lviirf.cu Tagor 2 C \V N 17(1897) 

(8) Kinelb t \V>mvn 1C 178(18"C) 
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of possession, (1) pimle^e,f‘2) and, aecoiding to Eugbsh practice, ielevanc> (3) 
Tiio Court cannot regard tbo opponent's oath , the general rule m all questions 
of disco% ery being that where you ha\c tho oath of the part} claiming discovery 
chaUengiDg the oath of the party giving discovcrj , the oath of the latter is for 
this purpose couclusnc The party seeking dl£co^cry must rest upon the 
■vflida% It, aud ho cannot even examine upon it, nor adduce evidence to contradict 
it, nor can ho do this m another form 1^ admmistermg general interrogatories 

14. It shall he hiofiil for the Court, at any time during [s 
PtoductRn of docu the pendency of any smt, to order the pro- 
duction by any party thereto, upon- oathy of 
such of the documents in lus possession or power, relating to 
any matter in question in such suit, as the Court shall thinlv 
right , and the Court may deal with such documents, when 
produced, lu such manner as shall appear just 

“ It shall be lawful " — ^This rule is taken from 0 31, r 14 See, as to the 
discretion, note “ Order the production ” The rule enables any party who has 
obtained prmtelj, bj lutcrrogatones or by affidavit of documents knowledge 
of a document m the hands of his adversary, to compel production But no order 
for production can be made against a pari) unless he has directl) or mdircctl) 
'vdmiUed It to be vn hvs possession or power Sec notes tor 13, ante 

“ At any time " — Therefore even as late as m appeal As regards the 
carheat point at ulnch the order nia) be made, the Court will act upon tin 
general principles governing the time or stage for discover) Ftdc onfc, notes 
to r I \n order under tins rule iiia) be made even before theissucs have been 
framed (4) 

“ Order the production ” — Under the E\ ideiicc .Vet lu regard to cert uu 
documents where they are absolutcl) privileged the Court has no power i\li it 
ever to order production But under this rule the Court docs possess the 
discretion, and tins di«ctction is to be exercised according to the practice of the 
Court (5) lu the case cited the Court held that though a document might not 
bo such as passed directly between the legal advi er and the client )et if it 
was of such a nature as to make it quite dear that it w as obtained coiiCdcntiall) 


(1) \it(omo}o Dji»s<o ( Soolnit Ibuml r 

Uw, 23 C 117 135 127 \iiD I'r 

p 3S5 

(2) lb atp 1-0 ViiajaLrao DhuoUrraj 
t Narotam tiunOji, 17 11 5S1 (1893) [clAim 

tlut OiMTumcitU pri\ilrgi-d os nUtuig k>1c 1> 
to il fiiidaiit s title and «li 1 not t^ad to iiruw 
c r bii] {>ort I title hiU tliat Court 

i>ull not ^0 behind dilcndanla aihdaTit) 
Vnti I'r 1 *05 IV 415 \a to wlial u pnii 
lo,;ed toe nolf* to r 6. 

(i) \iui Ir oVj 4lo uluthrr bout\cr 
tho anidAtil >a con Wt\c on thi* juiut uuUr 


r 15>, ec-c Nittoniu^o l)a»»ro « boobul 
Chuadcrl.au 23 C atp. l.o(li»X>), and m 
OKjncaljtt 1* C,notcJ*tOB 130 it u aabl 
tliat it is not |xjN>tble to uy Low far (hu rulo 
(eonclustiineM uf kUteiniot a« to irleiaocy) 
uiU a] pl> in bth r it beuio 
that the Court »ltouId Mlou the rule latd 
doUQ in B 1C2 uf tl e hridince tet 

(4) Gobmd r Kunja 10 I L. J 407 
(1 vjy 

(o) Vuhnu \<«Laaant r \c«r \crV Udu 
Ituunn^lu 7 Itoin. L. It TcJll^Joh 
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for tlio puipoac of being u^td m litigation, and ^Y^tll a view to being submitted 
to legal advistra, then the Couit will not compel the production of such a docu 
incut (1) In an earlier case m tlio same Court it \va9 held that a Judge has no 
discretion to refuse to allow inspection of documents relatmg to matters in 
question in a suit, provided tliat tlioy arc not privileged (2) This decision was 
based on Bustros u. White, (3) at which timo it was held that there was no dis 
cretionary power under this lulc But lu England tho Court has smeo been 
given a discretion by the amendment of 0 31, r 18 (2) And this is so here 
also under the second clause of r 18, post A party is entitled to production 
or inspection only wlien the books or papeia are material and necessai) to 
establish his cause of action The c\ercisc of the power under tins rule cannot 
bo delegated to a commissioner (4) Upon an ai>phcation foi in'^pection of 
documents, which is objected to on the ground of immateiiaht) , the Court will, 
if necessary, order them to be produced for its own inspection m order to judge 
of their materiality (5) TJio power of refusing inspection should be exercised 
with great caution , and the opposite party should be allowed to inspect and 
take copies of tho documents when they relate to matters in issue, unless they 
are privileged lu law, rchto exclusively to the case of the party producing them, 
and contdiu nothing supporting or tending to support tho otlier side (6) 

Party. — Therefore, tho order should not i«suo against any other person, 
not even the party’s solicitor (7) 

“ Possession or power” — ^Sec ante, and notes to r 13, ante 

" Relating to,” etc —As to tho uitorprelation to be gu en to tlicse w ords 
see notes to r 13 ante 

Revision — An ordei under this section is not open to lovision, and can 
Old} be impeached in appeal from the final decree (8) 


15. Eiuij paity to suit shall be enhtlul at any time to gi\e 

Inspection oi docu notice to any othci paity, m w/iose 
meats referred to In or affidavits reference IS made to any document) 
p/cadmgs or aj?i(/wits document foi the inspection 

of the party giving such notice, or of his pleader, and to permit 
Jmn or them to tahe copies thereof , and any paity not conipljiuf/ 
with such notice shall not afteiwards be at libeity to put any 
such docuinuit in evidence on Ins behalf in such suit unless he 
shall satisfy the Couit that such clocunient lelatcs only to liii> 
own title, he being a defendant to the snit^ or that he had some 


(1) Viahim Yisluiwaiit t Now \oik Life 
Iiiauniico Co , 7 llojii L 11 lOJ (lUOG) 

(2) WftUaco t JcfTeraoii, 2 B 
(J) 1 Q n n 4-0 

(4) Gubimlt? Kunjii.lOC L J 4U7(IIK)J) 
14 ' W \ 147 

( ') < tinuik llo^ t lulutun, -S C 424 
I «•!) 

(1>) lULi lun y I 1 anm^uiii Clictlur, 3(1 


11 23y(I1>0«), B c, 17M L J 79. andnoUa 
iDaylw lukcii lining msptction Gobiadt 
Kunji, IOC L J 407 (1909), UC V N 

147 

(7) StoCubiut Ci'vJiloLk, 2 C 1> 140 

(8) In re Nizam of lijilyrabad 9 M -‘oO 
(18$8) Balamoncy i llaitia»i*nu Cliom'r. 
JOM 230(1900) 


t JIU^T ''i HI 1) 
O It, IT 10 17 
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Other cause u} cjccusc uhch the Court shall deem sufficieut lor not 
complying with avicli notice, tii uliich case the Couit may alloio 
the same to be put in evidence on such terms as to costs and othcrivisc 
as the Cowl shall think fit. 

Notice to produce for inspection. — ^'Ihis la r 15 of tlic Knglish 0 31. 
There 15 a distiuction between nn applicudon for general disco\cry of documents 
and an (implication for production of a bpcciilcd document, that is, a document 
referred to m the ptcidnioS or oflidnMls The order for production may be 
made at any early stage of the cose, and, uuliLc the coee of general discovery, 
u defendant is entitled to inspection although lit has not filed his written state* 
iiicnt (1) .Vs to form of application, SCO Ko 124, Schedule IV of last Code and 
t 17. A Judge has no power under this rule, or r 18, to direct inspection to be 
given of documents unless there bo as nn essential prclimmary to the right of 
inspection either the specification of a document by the party scckuig the 
m«pcction, or its disclosure by the other side in the pleadings or otherwise (2) 

' “ Other party.” — A defendant may obtain discovery or inspection, ns 
ngdiust a co-defendant, if the latter can be regarded as an opposite part} (3) 
if the party on whom the notice u served should answer m the manner pre* 
scribed in the nest rule, he should object to produce such documents as lie 
considers ho ought not to bo compelled to produce, leaving lus adv ersary to get 
an order for inspection under r 18, post 

“ And any party not complying ” — The concluding words of this rule 
give an express pow cr to the Judge to allow the document to be used m evidence, 
a power which the Judge was origU)all> held to Lave by implication As to 
documents referring to party’s own title aud ‘‘sufilcient cause,” see notes to 
rr 1, 6, ante (4) 

16. Notice to any parly lo ptoduce any documents tejmed 

^ to m Jns 'pleading or affidavits shall he in Form 

Notice to produce ,, ^ ,, , 

No. t in Appendix (7, wmi such lariations 
as ciicumstanccs may require. 

17. The paity to whom such notice is given shall, vvithm fs. 

Time for inspection tcii days fiom the leceipt of such notice 

when notice given deliver to the party giving the same a notice 

stating a tune within thiec days from the dehvery thereof at 
which the documents, oi such of them as he does not object to 
produce, may be inspected at the office of his pleader, or in the 
case of banlers' books oi other books of account or books in constant 

(1) Quiltcrv Hcatley,23Ch U 42,49,50, B 3S4 (lb92) 

followed m Bam Dyal Saligram v Nuihuny (4) And Webster v Whewall, 15 C D 
Balkrislina, 18 B 3G8 (1893) 120 , Qudtcr v Heatloy, supra , Dhapi i> 

(2) Secretary oI State i> Jchaiigir, 4 Bom Ram Pershad 14 C 768, 777 (1887), Vena- 

L R 342 (1902) yakrao DUundiraj i Narotam Anaudji, 17 

(3) Auandrao Vitbal v Budra Molla, 17 B 581, 684 (lBJ3) 
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by the paity so neglecting or refusing, whatever the result of the 
suit may be, unless the Coint otherwise directs , and no costs of 
pio\ang any document shall he allowed unless such notice is 
given, except wJieie the omission to give the notice is, in the opinion 
of the Court, a sating of expense. 

Notice to admit documeats — This rule, which has been considerably 
remodelled and is, with some slight alterations, the same as the English rule, 
13 taken from, 0 32, r 2 For form of notice, sec No 127 m Schedule I Part 11 
of the former Code and the nevt rule A fuller form is gnen m the 4nnual 
Practice, Vol II Appendix B No 11 The rule is enacted for the facihty of 
proof and sa\ing of costa The rule has been held to extend to all documents 
which a party proposes to adduce m e\ idcncc, and whether in possesaion or other 
wise, and caen though the opposite parta has stated that he would not admit 
them (1) i.ccording to the English practice, if a party does not saae all ]u4 
exceptions he is precluded from objecting to the admisaibility m ea idence of the 
documents admitted (2) Though that luaj sometimes be the case here, it 
would bs necessary to consider in certain instances, eg & question of stamp 
and poasiblj m others wh'^ther the admission of the partj could render that 
admissible which the law sava should not be admitted Further, an admission 
With the “ saa ing ” that a document is a copy merely dispenses with proof that 
it IS a copy It dc's not, however, dispense with proof of circumstance^ per 
mitting secondary eandence being giacu A-dmissions of documents between 
00 defendants to which the plaintiff is not a p \rty cannot be entered as evidence 
against him (3) If the patty havmg notice fails to prove the documents, the 
party refusing to admit will not be made liable for the costs of the unsuccessful 
attempt (4) This also appears from the words of the rule, which imply successful 
proof 

Notice to admit facts —This section is limited to documents Under 
th* English practice (5) however, and that of the Calcutta High Court, (6) notice 
may be guen to admit specific facts, and in case of refusal to admit, the part) 
so refusing pays the costs of pro\ mg such facts unless the Judge certifies that the 
refusal was reasonable The form of notice and answer are gi\en in the .Vnuual 
Practice, Nos 12 and 13 in Apjiendix, B , and in forms 269 E (1) (2) of the 
Calcutta High Court Hules Sec as to admissions for purpose of trial Authors 
E\Klencc Vet, 4th ed p 349 The Code now proandes in r -4, post, for admission 
as to facts 


3 A notice to admit documents shall be in Form No ^ m 
Appendix C, with such laiiations as cucum 
stances may require 


Form of notice 


(I) Putter t Cliiipiuan, S M W 3SS, 
Si>enctr t Borough, 9 M & W 425, os to 
gu mg notice to admit proof of photographer, 
hw East Stonchous Lome Board t \ tetona 
Brener^ Co (IbOo), 2Ch 574 

(J) \am i Whittington 2Dov(l N ^ 757, 
(hiplini Lj7^,9 4x 531, m which n party 
waa lid i not to bo j ncluded from ol jectiog 


to Iho insufficiency of the stamp an*! 
Taylor, Er ,5 724 A 9th cd 

(3) Dodds t Tukc,25C D 617 

(4) Straceyi B1 ike 7 C & P 404 , Doo i 
Pctcra 1 C & K 279 , 1 reeman r Ko'her <• 
DAL 517 

i'i) O 32 r 4 

(0) Cal H C nihs, O 2C9D 
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4. Au^ notice in uritwg, at any lime not later 

. , ^ . than nine days hejorc the day fixed for the hea)- 

Duj, call on any other 'party to udimt, for the 
putposcs of the suit only, any specific fact or facts mentioned in 
such notice And in ease of refusal or neglect to admit the same 
Mxthn sic days after scnice of such notice, or uitJnn such further 
time as may he alloucd hy the Court, the costs of pioiing such fact 
or facts shall he jwkZ hy the party so neglecting or refusing, xehat- 
cicr the result of the suit may be, unless the Court othenusc directs . 
Vrouded that any admission wade in pursuance of suck notice is to 
he deemed to he made only foi the puriwscs of the paiticular suit, 
and not as tni admission to he used against the parly on any oilier 
occasion oi infaiour of any person other than the party giving the 
)ioOc<r Proiided also that the Court may at any time allow any 
'party to amend or ‘nithdiaw any adini\<aon so made on such terms 
as may he just 


“ Not later than nine daya before ”—1 nghsh 0 3- r I llus e\ 
I>rc!»aion of time is unusu il and might W construed to be identic il ^\ith clear 
d-ija, ’ « c , cxclusutlj of both the da> of scnice of the notice and the day 
named for heiring flic da) of setMCC is m Lngland excluded and the ivord 
“before appears to cxcIuUt, the da) of hearing (1) A notice to admit facts 
should, where practicable, 6U|H,r6cdc interrogatories (2) This notice may ba 
dtlucrcd with the statement of claim and the Court cannot set it aside as im 
proper The defendant’s onl) course is to refuse to ansiier it which he would 
do at his peril as to costs (3) \\hcro plamtiR disregarded a notice under this 
rule giNcn b) the defendant the latter was allowed to administer mterro 
git ones (A) 

“Any other party — Semite these words mean an) opposite party ns 
m 0 \I r 11 an(e (5) 


5 A notice to admit facts shall be in Foim No lo m 
, . , Appendix C, and admissions of facts shall he 

Form of admissions >7 . . i t 

in horm No 11 in Afijwndix C, with such 
variations as circumstances may require 


6. Any party may at any stage of a suit, iiltere admissions 
Judgment on admis of fact have been made, either On the pleadings, 
sions or otherwise, apply to the Court for such judg 

ment oi order as upon such admissions he may he entitled to, without 
waiting for the determination of any other question between the 


(1) \jin Pf note to 0 32, r 4 

(2) 0 3I,r 2, and Bce Clarle e C,\V if 
(90) 130 


(3) Crawfordi Chorlej tV X (&3)]D3 

(4) UcllJer v tlla, W N (84) 0 

(5) SeoBroMtit Matkms ICQ B D 12o 
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htj the puty so najhcLuui ot itfubiiig, \\h.itovei tlic icbulfc of the 
smfc m\y be, the Coinl othcnmsiC duuL , .viul no costs of 

pioving am/ docuiuciifc aluill bo allow ctl imk6i> butli notice is 
given, uiccpl uhuL the omission to yne (he notice is, in the opinion 
of the Coui t, a sainuj of expense 

Notice to admit documents — llus ruli, which hi3 btui conbiilLnhl) 
uinoiklKil, uul IS with sonu sli^jlit altiritions, tliu siini. is the 1 iiohsli ruli, 
HtakLiifroiuO iJ, r J Por form ol notici, t>tc No 127 m feclatluk I Partll 
of tho former Coilo ind tlio next rule A fulkr fonu is gueu m the \miual 

IhiiotiCL, Yol 11 Appendix 11 No 11 llic rule is enacted for the facility of 
proof ind simm^ of costs lln rule has been held to extend to all documents 
w lucli x p art) pioposesto idduie meMdeiue, uul wliether in po'^i.e^iou orother 
wise, and e\eu though tho opposite parU h is at ated that lie would not admit 
them (1) Vccordmg to tho Imglish prictice, if i part) does not saae all ju t 
e xeeptions he is precluded from objeeting to the admissibiht) in eaidcnce of tlu 
doeumeiits admitted (2) 'iliough tint mi) bometimes be the ciso here d 
would bo iiecessara to consuler in eertam instance^ (‘j\ (pustion of stvmp 
a\ul possdah ui others wh tlur the admission of the part) could render tint 
admibsible whieh thv 1 aw sa\s bhould not bo admitted rurther, an admisswn 

with the “ saaiug ’that a document is a cop) nurela dispenses with proof that 
it IS a cop\ It does not, hoaaoaer, dispense with proof of cireimistance^ pii 
imtting Secondary caideiue being given \dmissinns of documents betareeii 
eo defeudautb to which tho pUmtifT m not a part) eaimot bo i iitired aaeaidinee 
against him (3) If tlu» part) liaaing notice fails to proae tho documents the 
part) lefusing to admit will not bo made liable for the costs of the unsuccessful 
attempt (1) ilus also appears from tlio worels of the rule, avhich impl) auece‘> nd 
proof 

Notice to admit facts — Ihis section ih limited to documents Unhr 
tin TlnglisU pi ictice (5) howoMi and that of the Caleiitta High Court (0) notice 
ma) be^giNeiito admit sp'^cific f lets iml in case of u fusal to idmit, the put) 
so n fusing pi)s the costs of proa mg such ficts miles'^ tlie Judge cirtifus that tli 
re fusil a\ as le asonable 'Ihe form ol notice ami answer are giaeii m the f-iunn 
Praetue, Nos 12 and 13 m Vppeiulix B, laiid m forms 2b9 K (1) {•) “ 

t’ aleutt a lli^li Court llules See as to aeluussions for purpose of trial Vutliora 
liSwUiaiw Ut Ithvel p Flu Ceule now ptoMdisina -1, jiost, for adtuissiou 

as to facts 


3 -I notice to aiJnut' (Jocunienti, shall he in Foim No ^ 

HI of notici. .Ippeiuhx 0, leilh ^uch lanationt cuctnn 

stancti, may uquiu 


(1) U UI r t (. 1 tj III en s M X \\ IsS , 
SjKn ir i Hoi\ui)|li Mr % W 123, ns to 
g II tui to t Imit ] re>of i f } h Uegm^h r 
Libl Stoii 1 us LriioBoftrl i 
UisMcrv lo (Islo) 2 CIi I"! 

(.) \ an « \MiittugUii 2l>n«l N s 757, 
llkllni Lve llx kll.mwh It n parl^ 
« 1 M n t 1 1 1h } mill I 1 from oljccting 


to th tn-kutl cj ncj of tlio staniji '"'d 
Tv>l)r,l\ ,§72t t Mild 
{!) 1)1 lUt TiiU .5 0 I) U17 
(4) St r ice y I Bhkc 7C XV -iW , 
IcUn 10 XK 270 IV til 111 » d ‘Ifr 
I) VI 517 
( •) O 22 r 4 

(rt) ( il 11 ( ml 1 , O s .eJ D 
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4. Any farty may, hy notice in writing, at any time not later 
„ ^ ^ , than nine days before the daii fixed for the Jieai- 

ing, call on any other 'party to admit, for the 
purposes of (lie suit only, any specific fact or facts mentioned m 
such notice And in case of lefusal or neglect to admit the same 
within SIX days after scruce of such notice, or within such further 
time as may he alloued hy the Court, the costs of proving such fact 
or facts shall he paid hy the party so neglecting or lef using, what- 
eier the result of the suit may be, unless the Court otherwise directs 
Provided that any admission made m pursuance of such notice is to 
he deemed to he made only foi the pwposes of the paiiiculai suit, 
and not as an admission to he used against the party on any othei 
occasion oj in favour of any person othei than the party giving the 
notice Provided also that the Court may at any time allow any 
paity to amend or withdiaw any admission so made on such terms 
as may he just 


“ Not later than nine days before -English 0 r 4 Tlnj» e\ 
pression of time is unusual and might be construed to be identicil \\itli clear 
dajs,” i c , cxclusivelj of both the day of service of the notice and the day 
named for hearing The da) of sciMce is m England excluded and the word 
“ before ’ appears to exclude the day of bearing (1) A notice to admit facts 
should, ^Yhcre practicable, supersede interrogatories (2) This notice may bo 
delivered with the statement of claim and the Court cannot set it aside as im- 
proper The defendant’s only course is to refuse to answer it, which he would 
do at his peril as to coats (3) Where plaintiff disregarded a notice under this 
rule given by the defendant, the latter was allowed to odmmister interrn 
gatOTics (4) 

“Any other party those words mem mj opposite partj “is 

m 0 \1 r 11 ante (5) 


5. A notice to admit facts shall be in Form No to in 
^ ^ Appendix C, and admissions of facts shall be 

form of admissions ir -\t - . i y’* , , 

in harm i\o 11 in Apjiemhx C, with such 
variations as circumstances may require 


6. Any piniy may at any stage of a suit, uhcrc admissions 
Judgment on adniia of fact hate been made, either on the pleadings, 
s' 0 "s or otherwise, apply to the Court for such judg- 

ment or order as upon such admissions he may he entitled to, without 
uaitmj for the determination of any other quution Icticccn the 


(!) Vnn l*r iiol«toO 32, r 4 

(2) 0 31, r J. ftuJ «« <- luiVe t r,\\ I? 
(J^) 130 


(3) ChoHcj.M N (sj) 1 <5 

(4) Udlj^j r UI«.\\ (64)9 

(3) See Uruun r M«tkiA9 ICQ H D 125 
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‘parties : and the Court may upon such application make such order, 
0 ) give such judgment, as the Gowt may think just. 


Judgment — Ihc xuIl is mtrelj perim6si\c, and the plaintiS by not avail- 
ing himself of it, and proceeding to trial m the ordinary way, does not therebj 
waive his right to rely, at the trial, on the admission contained in the pleadings (1) 
“ This rule (1876) enables the plaintiff or defendant to get rid of so much of the 
action as to which there is no contioversj That is the nieamng of it , ” (2) 
and the same learned Judge frequently decided that the former rule must he 
read as if the words “if anj ” were inserted aftci the vord “question (3) 
The Court wll not, on motion, give judgment on admissions contained m the 
defence of an infant defendant nor, semble, on default of infant m filing a defence (4) 
The plaintiff must ha\e a clear case, md the mere admission or non denial b) 
the defendant of a light assorted by pi imtiff, but Minch m fact has no existence 
in law, IS not sufficient to entitle the plaintiff to a judgment establishing the 
light (5) In anj case the power of the Court is discretionary, and mil not be 
exercised where the case cannot be conveniently tried on motion (6) 


7 . An affidavit of the pleadei or hs cleil, of the due signaiw^ 
, of any admissions made in pursuance of any 
ffi av! of signa ure admit documejits or facts, shall 

sufficient evidence of such admissions, if evidence thereof is requiicd 


8 . 'Notice to produce documents shall he in Foim No 17 

Notice to produce Appendix C, With SUch VO) latlOnS OS Cl) cuiii 

documents Stances may require. An affidavit of the pleader , 

or his clerk, of the sei vice of any notice to produce, and of the iiwe 
when it was served, with a copy of the notice to produce, shall in all 
cases he sufficient evidence of the service of the notice, and of the tune 
when it was served 

Object of rule — The object of this rule is to enable secondary c\ idcncc 
of documents to he given at tlic trial if they are not then produced pursuant 
to the notice (7) See English 0 32, r 8 

9 . If a notice to admit oi produce specifies documents uhch 

are not necessary, the costs occasioned iherehy 
shall he home by the party giving such notice 


(1) ijldcslej’v Harper 7C D 40J 

(2) Per Jchscl, M It , Thorp V Holdswurth, 
3 C H p C40 

(3) CImtoav Lee, 24 W It 007 (Eng ) 

(4) B}-mo V B, 5 L R Ir (Ch D) 131 
andDototbeixto, p 13G, ^laliopol I’roTincial 
Bankt? Evaiia, SOtV It 177, but eeo coiifr« 
litEualtorv Watt rliouBc, 02 L J , Ch S3 

(5) Chilton r Corporation of London, 7 C 


D 735 and sco Gilbert t Smith 2 C B 
C8G, judgment of I^Icllish, LJ , Rutter t 
Trcgcnt, J2 C D 75S, Landeigan v Dast, 
34 W It W1 

(6) "Moltou V hidcbottoin, 0 C D 312 

(7) Dwjer i Collui^ 7 Ex 039, hfulr « 
S,5Sim 4C0, HiysC L P Acts, p 141 
Taylors ] \id , pp 440-00 



ORDEU XIII. 


PioductioH^ Impounding and lielurn oj Documents. 

1, Tlic parties or their pleaders shall produce^ at the first 
Documenury ovuence licarmg of the smt, all the documeatarj 
lo be produced at Hrst evidence of cvccy description m their posses- 
sion or power, on which they intend to rely, 
and which has not already been filed in Court, and all docu- 
ments which the Court has ordered to be produced. 

(2) The Court shall receive the documents so produced . 
provided that they are accompamed by an accurate hst thereof 
prepared m such form as the &gh Court directs 


Documents to be ready — If plamtill buea ur ichcs on a dociuncnt lii 
must either produce it ith hia plamt or enter it on the list attached to it (0 VII 
r 14) Any document which has not been produced or entered cannot be 
Tecci\edinevidcnc6WithoutIca\eoftheCourt{0 VII r 18, see notes thereto) 
\.ud by this rule the parties must bring ivith them and ha^ e m readiness at the 
first hearing, all the documentary evidence in their possession or puwer,(l] 
and on which they rely, and file it But thej need not file them unless they ate 


good and assignable cause, abstained from bringing it before the Court at the 
first hearing , (4) or formal evidence beyond suspicion such as certified copies of 
public documents (5) 


(1) SeeSjcdlkraiaHosseiav RamLoebun 
Dutt 23 W R 29 (1875) fs 123 of the Code 
of 1859, though it did not coutain them, and 
was held to be so lunitod] 

(2) Slahbub Hosscia v Patasu Kumari, 1 
B L R 120 (18C8) 

(3) Syed Ikram Hossem v Ram Lochmt 
Dutt, 23 W B 20(1874).pcrPhcar,J [s 128 
of Codoof 18S9] , RanchhodHirabaiv Sccie 


taiy of State, 22 B 173 (1890), LUabati 
Utsram i> Bisbon Chobey, 6 C L J 621 
(1007) 

(4) Syed Ikram Uossem v Ram Lochun 
Dutt, aupra 

(5) Ranchhod Hirabai v Sccretaryof State, 
22 B 173(1896), l41abati ilisram v Bishuu 
Chobey, 6 C L J 021 (1007) 
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ilie book, account 01 lecoid in Avhicli it occurs to be returned to 
the person pioducing it 

Stamp — ilns section was 'idded to tin last Code b} sect 13, Act Ml 
of 1888 A cox>y or extract from au entry lu an account book filed under the 
pioMsions of this section and sect 112 a (now r 7) requires no stamp (I) 


6. Where a document lehed on as evidence by either party 
Endotsomonts on considered by the Couit to be inadmissible 
documents rejected as in evidence, there shall be endorsed thereon 
inadmissible in evidence, particulars mentioned in clauses (o), 

and (c) of rule U s\jh-rule (J) together with a statement of its 
having been rejected, and the endorsement shall be signed or 
initialled by the Judge 


A] 


7. (1) Every document which has been admitted in 
Recording ot admitted evidence, or a copy thereof where a copy has 
and return ot rejected been substituted foi the oiigmal 

I tile J, shall foim part of the record of 


documents. 


the suit 

(2) Documents not admitted in evidence shall not foim part 
of the record and shall be leturned to the persons respectively 
pioducing them 


“Admitted in evidence ** — ihe rules as to tin, admissibility of oMilenct 
will be found in the Evidence Act Primary rules are that documents must 
be proved by the party relying on them (2) unless admitted (3) And it is 
sufficient that they have not been denied by the opposite party (4) Secondary 
evidence should not be accepted without suifficient reason (5) 

“ Form part of the record The corresponding section m the last 
Code was added by Act VII of 1888, sect 13 Documents which have no 
been proved but simply filed m accordance with a usage in the Jlofussil sho 
not be put up with the record It is the duty of the Judge to pass o\ er sue 


(1) Ka&tur V FaViru 20 B 522 (1902) 
s c , 4 Bom L R 223 

(2) Kirticbasb MajotUo i Bamdbun 
K.hom, B L R F B 633 (1867) , Rc32oon 
is’io. r Bookoo Choudliram 12 U R 267 
(ISbJ) 

(3) Burjurji Curattji t Munclarji huTcrji, 
o B I4J (ISbU) 


(4) Seo casc3 in last note but ont 

(5) Seo Rainalakslimi t 

naoUta Fcrumal, 14 M 1 A 670, 688 

W R 653. Ram Gopal Roy t Goidoa 
Stuart, 14 M I A 453, 461 (1872) Sy“ 
\l)l>as \liv YaJeem Rnmj, 3 Bf I ‘ 
(1843) 
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«1 icumcnls uujiroNciI but it la iKotlu dul^ of thi, pit idtr uf tUc ] art^ 
whom the) ire mtcndcd to be uwd, to insist tlmt tlicy should not remain on the 
record it lU (1) \\ h re v document icndircd ni evidemc in v Court of first 
instance is rejected as iiudim''ail)lc but is nciirthelcss illoMtd to rtuum on 
the record of the case the mere Lict of the document rtmaiumg on the record 
docs not mil c it cMdtiirc in the AppcllUc Court , but it must be tcndoitd in 
Liidcncc in that Court and icctj ted thereby (2) 


8 Notwitlistaiiding anytlmig coiitamcd m jule j 01 rule 7 [s 
court may tirder any »/ ot in rule 17 of Order VII, the 

document to be im- Couit may, if it accs sufficient c lusc, direct 
any document or book produced before it m 
all) biut to be impounded and kept m tbc custody of an officer 
of tlio Court, lor iuck {jcnod uod subject to such coiuhtions as 
tbe Court tbiuks fit 

Impounding document — Vet \1\ uf 1882 sect 113 as amended 
(sect 11 Vet VII of 1888) V claim was ui wlc under sect 278 of the last Code 
b) one L 0 R mresjcctof jrojicrti attachi?d as that of H That claim was 
rejected The District Tudge findin^ that the document under which L Gr li 
claimed executed m his favour b) H was a fraudulent jrefeienci ordered the 
document to beunpouuded and iirolc across the document in red mh declared 
to be fraudulent D J L G R obtained a rule for the return of the document 
ind the expunging of those words which was made absolute the Court ordermp 
that the words should be expunged and the document returned and holding 
that this rule does not apply to a case of this hind whei e that which is challenged 
13 not the document itself which was admitted to be genuine but the transaction 
evidenced b) the document (3) 


9 (1) Any person whether a party to the suit oi not, [s i 

Return oi admitted desirous of receiving back any document 
documents produced by him in the suit and placed on 

the record shall, unless the document is impounded under rule 6 
be entitled to receive back the same,— 

(a) where the suit is one in which an appeal is not allowed, 

when the suit has been disposed of, and 

(b) where the suit is one in which, an appeal is alloiv ed, when 

the Court is satisfied that the time for prefemng an 
appeal has elapsed and that no appeal lias been 


(1) KalluU Fershad Dutt v Bam Han (189d) 

Chuckerbutty 5 C S17(1879) (3) Rule 820 of lJ04 Ul H C 23 May 

(2) Har Cobind t> ^oni Bahu 11 A 3a6 1904 
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pjefeiicd 01 , i£ an appeal has been piefeiied, ukn 
the appeal has been disposed of • 

Piovided that a document may be returned at any time 
eaihe) than that incscnbed hj tins )ule if the peison applying 
tliercjor delivers to the proper officer a certified copy to be 
substituted for the original ami undatales to produce the original 
ij iequned to do so 

Provided also that no document shall be returned winch, 
by force of the decree, has become ivholhj void or 
useless. 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it. 


7 ] 10. (1) The Couit may of its own inotwn, and may ni its 

court may send lor ‘I'sci ebon upon the application of any of tte 

papers from its own parties to a siiit, seud for, either ironi in 
cour^ °***^'' records or from any other Court, the 

record of any other suit or proceedmgi nna 
inspect the same. . 

(2) Every application made under this 7ule shall (luueas 
the Court other'wrsG drrects) be supported by an affidavrt shofl- 
ing how the record is material to the smt in which the appho^ 
tion is made, and that the appheaut cannot without unreasonable 
delay or expense obtain a duly authenticated copy of the 

or of such portion thereof as the appheant requires, or that tii 
production of the original is necessary for the purposes 
justice. . j 

(3) Nothing contained ui this rule shall be deemed to enab e 
the Court to use in evidence any document which under the 

of evidence would be inadmissible in the smt 


“The Court ” — Ibis rule, which corresponds with sect 138 of the Cot i- 
of 18d9, except that the Htter bcctiou empowered, the Court to send for recor ^ 
from public officer also, applies to Appellate Courts as well as those of ongma 
jurisdiction (1) The Judge should pass a rlistmct order on tho apphcation 
instead of recording the objectionable and meaningless order phainc 

pcsJi ” (2) But where a party pctitionedtheCourt to sendfor certain docunieii ^ 

and an ordtr was made that the matter should be decided at the lu uing, but no 


(I) Iu^crfUilhS.iliooi ^IthunlcdlIu■KS«.lll (i) Ituiiiim Kishui l>ty t Miaikli h ‘ 
l.W a l"3(ll»71) lluldilj 1. W a 70{18fU) 
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further application was made, it was held that the applicant was not entitled to 
appeal on the ground that the record had not hecn sent for (1) 

“May.” — The Court has a discretion, and is not bound to scud fui the 
record (2) though the discretion must be judicially exercised, and, as m other 
eases where the legislature uses the word “may,” where a proper ease for the 
exercise of the pouer arises, the Court should exercise it (3) The Court will 
see that the facts set out in the second paragraph are made out m the affidavit 
But if so the Court ought not to refuse the application merely because in its 
opinion the documents cannot be produced before the termination of the trial (■1) 
The Court is not bound to send for the whole record, but only such papers as 
are mentioned in the application (5) 


“ Application ” — This must show that the iccord is material , (b) that 
copies cannot be obtained, or that if obtainable they arc insufficient, the original 
being necessary, as where copies cannot be attested by subscribing witness (7) 
It was held that in all cases the party for whose benefit the documents have been 
used should be re(inircd to file copies m the record (8) 

“ Other Court ” — M already stated the Court uinnot now, as under the 
Code of 1859, send for records horn public offices (9) The record must bo 
that of a suit or proceeding m another Court The proper means of obtammg 
the other records is by summons directed to the proper officer The Court to 
which the direction is issued has no discivtion to refuse to send records which 
have been sent for by another Civil Court (10) 


(1) Chundi Churn bashmul v Doorga 
Perahad Ahrdha, 12 C L U 81(1882) 

(2) Hecrainua Roy v Ivazco TaUoour, 7 
W R 102(1807) 

(3) RughoonatL Boso v Ooincd Alt, \\ R , 
F B 177 (1801), at p IbO, per Isorman. OS 
C J , Hhcro tlio Court lud not scat for tho 
papers or considered them tho coso waa 
remanded RamRunjuni Goitco Bullub, 18 
W R 127 (1872) 

(4) Krislma Churn BaiaacV t Protah 
Chundcr Surma, 7 C (ISSl) [tbo aami 
rulo applic 3 as regards smnnions fur witoisMS, 

‘hi 

(5) Mt JanoXt-o Iklx t I Shah llabetLul, 
l!>04,W U 272{1&G1). 

(0) Mollwo, March auj Co » Piitab 
Chundcr, 1 Ind. Jur N b. 2b3 (ISno), 
Uughounalh lku,o t Oumed M> t\ It , 
r B. 177(l&i.l) 

(7) Sx-o r (5uon^, tlium 

(.ho-x.lSM R 13 (lsT2). \ih.a theUuit 


held that the party should Arsl apply for re 
turn of original from the other Court, putting 
in a copy, and then, if refused, apply under 
this acetioQ 

t8) Narappa V Gapaja, 2B H C R 341, 
342 (IbGG) 

(9) Sto Juggcrnatli SaLoo v Mahom'd 

IfosMun. 15 W R 173(1871) Tho Court of 
Ranis was held not to l>o a Goremment 
Olbco m the ordinary 6cm« uf tho unu 
bohlKcJhat boshcinath Jba, 15 U It 
(18T0), uluro an>thing must ho done to 
obtain a documtot it must bo done hy thu 
{taiti rc'juiring >t lliua uhiro tin party 
tvquuxs lb* jimduition uf a tdi e,tau it u fur 
him and not tho Court to uhtain thu ntx<3 
asry aanctiun of (>uitniiu(Ut to lU dis 
clu»urr LtLiirsjr Itau 2 \ II C It 

21U (1870) 

(10) Gulaup Couuary lX.Aat« i booul r 
Narau IXx, 1 C. L. IL M (IsTj) 
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Saving Clause. — Tins embodies llie ruling iu tbo case under- 
ine'iitiojied.(l} 

11. TJic piovibioua iieiein contained as to docunieulti 
Provisions as to doou- far as may be, apply to all other 

raents applied to material material obiects pioducible as evidence, 
objects. •' ^ 


(1) Kar<ipp^\ V, Capita, 2 B. li. C. II. 341 (18C6) 



ORDER XIV 


Scfllcment of Issues and Determination of Suit on Issues 
of Law or on Issues agreed upon 


1 {!) Issues arise wlicu a matcnal proposition of fact or [s i 

^ law IS alHriiicd by the one paity and denied 

Fn>.»inson»u^ by the other 

(.?) ilatenal piopositions arc those propositions of law or 
/ . ) show a right to sue 

t - j Ins defence 

(d) Each material proposition affirmed by one party and 
denied by the other shall form the subject of a distinct issue 

(^) Issues are of two kinds (a) issues of fact (6) issues 
of law 

(J) At the first heaiing of the siut the Court shall, aftci 
reading the plaint and the wiittcn statements, if any, and aftei 
such examination of the prtios as may appear necessary, ascer 
tain upon what material propositions of fact or of law the parties 
aie at variance and shall thereupon proceed to frame and record 
the issues on winch the right decision of the case appears to 
depend 

((?) Nothing m this rule requires the Court to frame and 
record issues where the defendant at the first heanng of the suit 
mahes no delence 


2 Where issues both of law and of fact arise m the same 
Issues of law and of suit, and the Court is of opimou that the case 
fact or any part thereof may be disposed of on the 

issues of law only, it shall try those issues first and for that 
purpose may, if it thinks fit postpone the settlement of the 
issues of fact until after the issues of law have been deternuned 


3 The Court may frame the issues from all or any of the [s i 
Mater ais from ffUcb folIowiDg materials — 
issues may bo framed (qJ allegations made on oath by the parties, or 
by anj persons present on their behalf, 
or made by the pleaders of such parties , 
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(6) ailegatioiis made in tlie ‘plemhngs 01 in ans\\era to 
iiiteiiogatoiies delivered 111 the siut , 

(c) tlic contents of documents pioduccd by either party. 


4. ^YJiere the Court is of opiiuou that the issues cannot be 

Court may oxammo coueotly framed xMtliout the examination of 
Witnesses or documents some peisou iiofc before tbc Court or ^^thout 
belore Iramins issues. inspection of some document not produced 

m tbe Sint, it may adjourn the framing of the issues to a future 
day, and may (subject to any law foi the tune heing in Jorce) 
compel tbe attendance of any peison 01 the production of an) 
document by tbc person m whose possession or poucr it h) 
summons 01 othci process 


1 5. ( 1 ) The Court may at any time before pas&mg a decree 

Power to amend, and amend the issues or fiame aditional issues on 
strike out, issues. such terms as it thinks fit, and all such amend- 

meuts or additioual issues as may be necessary for deternuning 
tbe matters in coutio\eisy between the parties sliall he so made 
01 framed 

(?) The Court may also, at any time before passing a decree, 
strike out aiij issues that appear to it to be wrongly framed or 
introduced. 

Object and effect of issues -~Tlie object of pkading is tbit oich side 
may be made fully aware of tbc questions which arc about to be argued m 
ordtr that each may bring forwird cMdciicc appropriate to the issues (1) The 
pfeadmgb, then./ore, are the first stage at which the differences hetireen tbt 
pirtKs are made to appear Thej may contaiu an express admission Plf'd 
ingb, lioweacr, m this countra Imc hitherto not been construed with the 
strictness as 111 England, where legal aSMatance of a highly expert character 
IS alwaas aaailable The Coiuts therefore, Imc refused to applj Indian 
pleadings the strict rule that aairiacnts not traaersed must be taken to be 
admitted (d) Orders and VIII now require a stricter practice aabich lo 
itself justified by the increased professional eihciency Where, hoaataer issues 
haac been framed, it a\ as held prior to this Code that avirmcuts upon avhich no 
issin. haac been framed must be taken to be admitted (3) Tor if parties intend 


(1) S^\ 1(1 t littch Muham 

niiii,2JL a.’l, JJI \ 4(ls91) 

(2) Ml \nun Ituc^o^ ro i bluxb (.liimdcr 
lto% U M I \ 2s7, ftl p 101 . 2 W K 
P C J 1 (lsU2), 'll Minutlio Ibgum i 
Dilx I rviul Is W H 2a7 (ls72) [but 


Chun leo Churn i Mobaruck U‘, i- 
R 4UJ{1S70)]. Malhoprvult Cajudhar. 
lie 11], I18(1SS0} 

(J) Ml Ahmedeo t DaUi l’‘r 

Kiul ISW R 2s7(lS72) VnlftsloAlwu 
bbrn m { l( a ling see O. a III r J 


I insT *'< Jirn 
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or issrrs. 


S\ri 

to r'xise a qucbtioii tlicy flboulil request the Court to frame an «s.<>uo upon it 
Whore particsinalowcr Court allow asuittobcconductctlas if a certain fact was 
ailnuttcd, thej cannot afterwards m appeal question it, and recede from the 
tacit admission (1) It has been said that the duty of raising issues rests under 
the Code on the Court, and that an admission cannot be inferred from the 
omission to ask the Court to raise an issue (3) The Court no doubt frames the 
• which 

■ ■ . ' that a 

■ . ^ ^ ■ parties’ 

attention to it, with a mcw to nseiitam if it is contested or admitted, and i£ 
contested to raise an issue on it If tins is done and no issue is raised, then the 
aiermcut must be taken to be admitted, otherwise these provisions are useless 
As regards other cases, something may depend on the circumstances , but if 
the dictum cited was intended to be of general application, it is, with respect, 
submitted to be unsound 

“ One party.”— That is orduunlj the plaintiff on one side and the defen 
dantouthe other An isbue between 00 defendants is generallv not allowable ifi) 
In some cases, howeicr, this may be done, as where the recording and 
determination of such issue is necessary to giiing the appropriate relief to 
tho plaintiff (1) No issue can be decided between co defendants if the suit is 
dismissed (Q) 

“ SUall ” Omission to settle issues -—The Court is directed to do bo, 
and to omit to settle m order that the parties may before the trial know to what 
points they would ha\e to address thcrosehes is a great irregularity (6) At 
the same time, if it appears that the necessary points haao been raised and 
discussed, tho omission to settle issues is not fatal to the trial of the suit (7) 
The Code contemplates the settlement of issues whether there is a written state- 
ment or not, though it is not obligatory on the Court to frame issues if the 
defendant makes no defence (8) And where both parties invoked the decision 
of the Court upon a question raised bi the pleadings and the question was argued, 


(1) Moliima Chandcr v Ram Kwhore, 15 
L R 142, 105 (1870) tut see Mailbo 

pexM-d e Gajudhar, 11 C UI, II8 (1884). 
in this case, bowover, it is to to noted that 
It Mas not suggested that further evidence 
\\as ottamable 

(2) Gano Hati Sawant i Shu Dev 
Sidhoshwar, 4 Bom L R 08 (19Ul) 

V3) Dcgumtoc Hitter v Ivlietter Mohun 
Hitter, 2 W R 45(1860) 

(4) See 8 11 as to rci m such 

cases, and Hadbavi i Kalu, l5 M 26l 
(1892) , JCalco Kmljur t ICriato hlungu), 11 
W B 462(1869) 

(0) Bevan v Crawford, C C D 29 
(0) Huttayan Chettiar v SangUi Vuu, 
12 C L R 169, at p 174 (1883), Batoo 


Itcwan Pexshad i Jantce Pershad, 11 M I 
\ 25 27 (1860) 

(7) Katchekallyana v Kaehivijaya, 12 H 
I A 495 (1869), cspecully where the parties 
wellhiiew what the questioa laetween them 
was , \It Alitna v Syad Furl Rut, 13 At I 
A 573(1870), low R p C 15, and this 
procedure has teen adopted without otjcc 
tion, Mahomed Basiroollab i Ahmed All, 22 
Vf R 448 (1874) Sajad Huhammad v 
Patteh Aluhammad 22 C 324 (1894) where 
the questions though not formally stated m 
tho issues had been sufBciently open upon tho 
pleadings 

(8) RustunGaziv Tara Prosanna Chow d 
hurl. 11 C W N 871 (1907) 
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it was held that the judgment upon it was not ultra vires because an issue i\as 
not framed embracing the whole question (1) ^Vhere, however, a settlement 
of issues IS considered necessary the case may be remanded on appeal for a new 
trial after settling and recording the pomta in dispute, (2) as also where the issue 
does not sufficiently direct the attention of the parties to the main question to 
be decided (3) 

On what fixed. — In the first place issues may be framed on the plaint 
and written statement which arc the pleadings m the smt (4) "When the issues 
come to be stated wider questions may be propounded (5) The Court is not 
bound to try the suit in the manner in which the plaint is framed, for its object 
13 merely to bring the matter in dispute between the parties before the Court 
but on the settlement of issues the Judge is to ascertain the question (6) In 
fact the issues fixed, and not the pleadings, ought to guide tlic parties as to pro 
ductiou of evidence (7) The real points, however, are often missed or obscured bv 
the infelicitous mode of drawing pleadings which sometimes prevails m the 
Mofussil And it is therefore the duty of the judge to ascertain from enquiry 
of the parties or their pleaders the real points in dispute between them ^ 
Court is not hound down to the language of the pleadings (8) Issues, it bas 
been said, may bo settled even where a plaint discloses no cause of action (9) 
though a Court has also m such case a discretion to reject it A defendant is 
not precluded from sotting up a defence which does not appear m liis written 
statement (10) But the issues raised should not be inconsistent witli the plead 
mgs Thus, where the plaintiff sued alleging a deed purporting to bo executed 
by himself to be a forgery, the Court should not admit the inconsistent issuo 
whether it was executed under undue influence (11) The Court may also loo 
to interrogatories and contents of documents produced 

What should be subject of issues — ^As a general rule only such averments 
should bo made the subject of issues as are essential to support the cause 0 


(1) Soorjomonco Dayco v Sudclanund 
Vlohapaltcr, 20 W R 377(1873) 

(2) Baboo Rowuii FersLad i Juikco For 
hliad, IIM I A 2o(180G) 

(3) Oolagappa Chetty V Arbuthnot, II A 
208, 14 B L R 115 (1873), foil Kinerji 
i Babal, 19B 374, at p 380 (1890) 

(4) Kjasen lAU v T^Ujccmiill, 1 Ind Jiir 
N S 304 (1800) 

(5) Sco Sm Kamini Debt v Asulosh 
Slookcrjeo, 15 I A 169, 102, 103 (1888) 

(0) iUbuthnot A Co i Betts, 14 W R 
181 (1870) 

(7) Huro Soondiirco Dcbia v Axnceiia 
Begum, 5 W R ActX 72(1800) 

( 8 ) \pajai Rama, 3 B 210, 21J (1S7J) . 
^louUio Abduollah t Sbalia Mujccsooddccn, 
15 W R 280(1871), Mahomed 3Iahmood v 
balar^Ui, lie 407{1S&5), Modhor Dongro, 


5 B 009, 014 (1881) , Radlia Prasad i L'l* 
Saheb, 13 A 53, 04 (1890), a proetJun 
resembling tho old Conimoii Law plc<* 

' ore tenue , ” Ihakur Rohan t Th^ 
Surat, 121 A.atp 60(1834) 

(9) Man Gobmd Sucar i Umbika Monce, 
IG W R 218 (1871) 

(10) Soondcr Narain V ShaiUi Naind-ir, - 
W R 407 (1874) , Gimgapcrshad Sahu i 
Maharam Bcti, 12 I A 47, 50 
Secretary of State i Dipcband, 24 C ' 
at p 309 (1890), where tho objection Ihoug 
not taken ui tho \mltcn statoment 
raised in argument 

(11) Mahomed Bukah Khan t Hoasem 
Bibi, 15 I A 81(1888) or failed for 

of consideration, Ijjappa v RamalaWmi 
ninraa 13 M 540(1800) 
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action and are denied by the defendant, or ab arc ebbential to support a plea and 
are denied by the plaintiff , and mere pieces of evidence which are to be adduced 
to enable the Court to infer the truth of a material statement ought not to be 
made the subject of separate issues (1) AVhere a fact is exprc'isly or impliedly 
admitted no issue, of course, arises,nor is proof of that fact necessary But where 
the proof given falls short of legal requirements, the mere default of a party to 
contest a point which also falls short of an admission im 11 not avail to cure the 
actual want of evidence (2) If a plaint and its proof lead to particular issues 
the Court should raise them and gi\e relief, provided they do not come by surprise 
on the defendant and are withm the scope of and not mconsistent with the plead- 
ings (3) But a plaintiff will not be allowed to set up one case, and having p^o^ ed 
another, ask issues to be raised to suit the proof (4) See, however, notes on 
“Amendment of Issues,” post If a case not alleged by the plaintiff is 
disclosed on the evidence the Court can allow it to be set up, provided a 
specific issue IS raised for it, and the defendant is gi\en an opportumty of 
meeting it (6) 

Some of the cases which ha\c beeu cited m this connection arc as follows — 
buit oil lease, genumeness of whicli disputed , (6) suit for kabulyat , (7) rent , (8) 
luoitgago , (9) account , (10) easement suits , (11) plaintiffs suing as partners ,{12) 
suitagainstrepresentatuc of person deceased , (13) misdescription of plamtiff ,(14) 
imsjomder of defendants , (10) suit for damages, i<5sue framed toreco\crrent , (10) 
suit for malicious prosecution (17) 

Where the parties accept issues hid doivn bj the Court they am bound 


(1) Birch V luizmJ Ati 3 A H C It 
30h 307 {1871) 

(3) BhoobuQ Cbuadcr bhoiiic V Ham 
bliamunto, 14 B 55(1870) 

(3) Obhoy Churn v Woomc&h Chundcr 2 
Hjde, 203 (1804), Kixhun I'ershad t 
Biiowvncc Dtcii 1 Agia (ISOO) 47 F B 

1 sluii Clmnilcr t bli-iiiia Oiuiu BbuUo, 0 
U 1* C 57 (IbOG) , bluruda Ivoomarco r 
Molimi-c Mohun 20 tN R 272 (1873) , 
\im\ami Graiumi t tyjasraui Oraimui, 
1 M 11 C R 471 (lbG3) 

(4) Ubli i (hum i \Nouiuc h (.huudtr 
K tpra 

(5) l’atas>lnum t Muaji 20 B a00(lS)3) 
(e) Thakooranco Dosi»>.c t Goluik Lbun 

d r,5\\ R 157(lS0C) 

(7) Ra lha lu^l ore « Oolmk Chuuder, II 
l\ R 3G(j{l6O0) 

(8) Kult} '^abrauuui^a t Chuuui Muttu, 

3 M 11 C R 25 (Isuo), i'arbooddiin 
MullKk t MoUun BiUo, 14 R J4J 
(IS'O). Mack I Luchiiic Nar»ui 17 

W R H.V1 (ls72) ''L ikwjuur •'in^b i 

Cr^w.l•^\ R KU(Imo) 

[ i) MuiWot ''m<,b I Ml n uii 1 j M »b •« 


10 W U 41 (1871) Nuiido Ball Milter t 
Frosunnomojec.lO W U 333(1S73), Khouh 
Cbutid V Uchul Singh S I> 27 W , 18lj2, 
p 87 

(10) Bjkunt Nath Sandjal t Katco Chum 
I’ttuI 17 R 149 (1871), Piuitoookh Khali 
V Ramzan Kluin S 1> N W lb(>3, p dOU 
accwuut Bcttled Kahcn Rcn>liad t Bliow 
ance Uccn 1 Vgra I B 47 (IbOb) Obhoy 
Churn t Mooiuesh Chund r 2 U\d >03 
(I8G1) 

(11) xVcbul Mahta t Rajiui Mh] u 0 ( 
SI2(lt>Sl) Rajrup Kuir < VI il no>a<m < 

I 3l4(IbbO) 

(12) Lobt Indian IUilu4> t Jurd-i i 14 W 
K 11 (1870) k. 0 J 

(13) V^ulKbadan Vn lliu S t 2M 11 ( 

U 423(lSOv>) 

(11) Door^aNaiamr BirjuKbhoti -3 U 
U 172{ls7s>) 

(lu) Rau(^ Madbub L^Lortt- r Bij>rvxia»a 
IKj 13 1\ R lo9(ls71) 

(lo) \ara\an Oaoi&b r llan Gaui^, 13 

B (>ol (Issd) 

(IT) lUUiu I^m Hu Hi%n r '*mlif l)»al 
"nub IT W 1 K1 (IsTJ) 

3 (. 
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by them (1) Where a defendant pleaded limitation but placed that uac 
upon the simple fact that he him'^clf had possession for t\\ehc}ear8 and upiranh 
which issue was found against him held it ■was too late for the defendant in 
appeal to object that tint finding did not dispose of the issue of 
limitation (2) 


Ordor of disposal — A Couit is not under any obligation as to the oni« 
m w Inch it is to tr} the issues which are raised before it, but ma) dispose of them 
in the way which it considers most likely to conduce to the ascertainment of 
the truth (3) But issues should be tried separately, and not mixed up together (1) 
Issues of law may, under the circumstances stated m r 2, be tried first (5) 

“Nothing in this rule *’ — ^It was held under the Code of 1859, that if 
both parties appear, issues should be recorded, but if the defendant does not 
appear it is not po5‘=ible to ascertain the points at which the parties are at variance 
In such a case i Court does not frame issues, but hears the cases ex-paiit (S) 
lule e\,picssly excludes such a case 


Amendment of issues — It will be observed that the woid “ ma} " occurs 
in the early pait, and the word “shall ” m the concluding portion of the fii^t 
paragraph of r 5 The power of amending issues is almost the same as that 
given by the Common Law Procedure Act, and it has been held that a Judge 
IS not bound to make such amendments, except for the purpose of more effectuaU) 
puttmg in issue, and tr} mg, the real question in controversy as disclosed by the 
pleadmgs on either side In some cases the Courts, in their discretion, have 
gone beyond this, and, where no injustice would be done to either part), have 
allowed issues to be raised on matters which do not strictly come withm the scope 
of the pleadings The power to allow such amendments is given by the firs 
part of the rule which give a discretion, and not under the obligatory words 0 
the latter part of the rule (7) The power which is given to the Court by r 
(correopoiidmg with sect 141 of the Code of 1859) to modify the issues m the 
course of the trial is meant to enable it to brmg out the questions really ariswg 
out of the counter a\ eiuients of the parties It is not intended that the Judg 
should take the case altogether out of the hands of the litigants and make or 
the plamtifi or defendant a case which he had no intention of malaug tor 
himself (8) A Court’s power of raismg additional issues is co extensive vri ' 


(1) biiLw buku) Ldll t Kluu, 

IJ R 205 (1870) , Moondur Bccbcc t 
lluuuomau Ptr»liad 11 'VA R 277 (I8o9), 
Btm thunder i Tarmcc thunder, 11 W R 
-0 (ISGO) 

( 2 ) KlsIo 5I0I1UU V laru, 10 tV B 

389 (1803) 

(3) Sttiiuth Doas t Do^adionitli Doss, 
23 U R 5-1(1874) 

(4) Umhika SuonduriQ i Woudin 3W R 
2.0 (l8>o) 

(5) b<.(. biCRtur^ ul btatu t Jcliiiigir, 1 


Bora L R 342 (1902), whcio ra ajpliw 
tion lo tha effect was icfuscd on the grouu 
that the issues of law and fact «cro ao 
separate 

(6) itraccr All i Imauiooddccn 15 t' 

145 (1871) , 

(7) Nthora Roy i Radlia Pershad SmgU 
5C W(1S79) SCO Sbamu Patter t 4.bdu 
Kadir, 1» C, 10 C W N 1109(131-1’ 
14 Bom L B 1034, 391 \ 218 

(8) XftroHariv tDpurnabai HR " 
at x< lul u (1874) 
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lU powi-C of ameudmg plnmti, and is bubject to tlic "iamo restrictions A Court 
tlicreforo wus held not authorized by the corresponding section to this rule to 
frame new issues which had the effect o£ altetuig tho^nature of the suit (1) A 
permission to a defendant to file a supplemental answer does not entitle him to 
maLe a new ease or raise a fre^h issue m contradiction of his former defence (2) 
Every matter fauly within the scope of the plaint, if important for the decision 
of the substantive difference between the parties, should be framed into an issue, 
lud the duty of frammg them 13 thrown on the Court in order to render sub* 
stantial justice, and to prevent a party sumg from being remitted to a new suit, 
when, by a suitable order as to terms upon which amendment shall be made, 
the Court, by framing additional issues, can determine m the existing suit the 
real question m controversy between the parties (3) 

Thu rule sa>s “ot any tune ” before decree But when there has been a 
hearmg and settlement of issues, the Court will, ordinarily, not exercise Ua 
discretionary power to raise a new issue except on clear proof of jnadvetlencc, 
or mistake, or the discovery of new matters affecting the merits not within the 
knowledge of the parties at the date of tlio former settlement of I'sues (4) If 
the Court mtends to frame an addiUonal issue, it should do so and then fix a 
day for the further hearmg upon such issue It should not merely rccoid Us 
intention to do so and leave the actual framing for the time of giving judgment (5) 
k plaint has been amended m first appeal and the suit remanded for the dctermina 
tiou of a fresh issue arismg upon such amendment (6) The form, howcvei, of 
a suit may not allow of particular lights being dechred in it (7) An amendment 
maj be set aside in appeaf(8) 

lUthough, under certain circumstances, a Judge at a trial ma} allow amend* 
ments or raise issues other than those settled jet when a Judge at the settlement 
of issues, has refused to raise a certain i^suc, that question ought not to he ic* 
opened at the trial, and the Judge at the trial ought not to modify the issues 
so as to re open any question which the Judge settling the issues has decided (9) 
^Vhen a Judge transfers a case to his own file he is at liberty to amend the issues 
first laid down, and to frame additional issues and to go mto the whole case, 
except upon any question upon which there has been a judicial finding (10) Tiic 
first part of cl (1) of r 5 leaves it in the discretion of the Court to frame such 


(1) Narajau Gauesh I HoriGancsIi 13 U 
CG4 (1SS9) but s<c observations at p 614, 
lu Modlio t Uoiigrc 5 B GOP (1881), and 
13 to uncudraeiits of plaints, see notes to O 
M r 17 

BoUglas t Collector of Benares o M 
I V 271 (1851) 

(3) Kishen I’trshad v Bhawcuco Uetn, 
1 Agra, P B 40 

(4) Baboo Lall i Raui Ivarain Coryton, 
8u (1S05) InBoljoMcabi KbetooGorai, 
..0^\ R 203 (1873) amendment was allowed 
after all tho evidence had been tahcii, \a lo 
new matter turning up durmg trial, see 4ga 
S^ud baduck t lladjeo Jackanah Mahomed, 


2 Ind Jur N b 309 (1867) 

(5) KamulKammcoi ObhoytliurnCihuae 
I5 tv 1 lol (1871), brcchuirto Muudul t 
dudoonath Ghosc, 20 VV li 109(2868) 

(6) Abdul Kadar t Mihomcd 15 M 
(1890) 

(7) Aiuccmomssa Khatooa t> AbidounL.oa 
Kh.il oon, 2 1 A 67, 112 (1875) beebbaruda 
Koomaree t Mohinco Muhuu, 20 VV It 272 

(8) Xarayan Ganesh v llari Ganesh, 13 B 
064 (1869) 

(9) Bol^e Chund Smg t Moulard, 4 C. o72 

(1876) 

(10) Tanicknath Mookerjeo i Goureo 
ChumMookirjec, 3 W R 147 (iWw) 
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cidditional issues as it tlimks fit , but tlie latter part makes it imperative to frame 
such additional issues as may bo necessary for determining the matters m 
controversy (1) 


Appellate Courts — In appeal the case should be dealt with not on tie 
meie wording of tlic plamt, but on the issues settled for trial, and the manner 
m which the case v^as tried by the first Court (2) A ground of defence, wLcI 
was not taken m the written statement nor made the subject of issue, was not 
allowed to be argued (3) Where issues have not been settled, but the judgment 
states the points for consideration which appear to have been raised by tie 
parties, then these points have been taken as the issues (4) Where a new 
issue 13 raised in the Appellate Court, it should be done in such a wa> as to 
give the parties the fullest opportunity of pioducmg evidence upon it (5) See 
0 XLI rr 25, 26. 


6 . Where tlic pjities to a suit aie ivgieed J!> 

_ , , , quostiou of fact oi of law to deodtu 

law^ma™ by° agreement between them, they may state the same m 
ie Wj fn firm ‘01 the form of an issue, and enter into an 
'”"***■ agieement in wilting that, upon the finding 

of the Couit in the aflarmative oi the negative of sue 
issue, — 


{a) a sum of money specified in the agieement oi 


to be 


asceitamed by the Court, or in such mannei as tli 
Couit may direct, shall be paid by one of the partie 
to the other of them, or that one of them be 
entitled to some right or subject to some liabili y 
specified in the agieement , , 

( 6 ) some piopeity specified m the agieement and in dispu 
111 the suit shall be delivered by one of the paio®^ 
to the othei of them, 01 as that otliei may diicc j 


(1) blumu Patter v Al)dul Kadir, P C , 
10 C W 1009 (191J), 14 Bom L B 
1034 , 391 A 218 

(2) Hajab liup Smgh t Raui Baisiu, 11 
LA 149,atp 155(1884), 7A 1 

(3) Moung Hmoon lltaw t ilah llp\>ab, 
HI A.109,atp 120(1884), IOC 777, ami 
M.C Punebanan Boy t I'To^Iucko ilobmcc, 14 
U I ICO (1870) [do[>arturo from codo mado 
111 I>ywi.r Court] 


(4) Guuga Persbad Sahu i Jlaliaram Hi 
121 A 47,50(1884) ,, ,7 

(o) Latoo iloadul v Bhoobun 
W K 301 (1872) , Kam Peraaud Bu" 
Krisbto Mobim Shaw, 18 W B 

)>o tbo 

■ Leban 

* , I \\ It ol 

Cbuudcr i SbaiLb Dbona^t, 1* ' 

(1809) 
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(r) one oi moie of the paities shall do or abstain fiom doing 
some particular act specified in the agreement and 
1 elating to the matter in dispute. 

7. Whcic the Couit ?s satisfied, aftci making such inquiry [s 
« * j ... • *13 it deems piopei, — 

Court, U satlsflcd that . ii , ^ 

agreement was executed («) tliat the agreement was cliuy executed 
in good faith, may pro- hy the parties, 

nounce ]u gment. ^ substantial iJitciest ill 

the decision of such question as aforesaid, and 

(c) that the same is fit to be tried and decided, 
it shall proceed to record and try the issue and state its finding 
or decision thereon in the same mannei as if the issue had been 
flamed by the Court , 

and shall, upon the finding or decision on such issue, 
pronounce judgment according to the terms of the agree- 
ment , and, upon the judgment so pomimced, a decree shall 
follow. 


Agreemerit to state issue — These rules deal with the stating h> consent 
of a special issue in a suit, whilst 0 XXXVI deals wath proceedings without 
smt on the agreement of the parties (1) These rules provide for what may ho 
called the adjustment or compromise of a suit, not absolutely as does 0 XXIII 
r 3, but contingently on the opinion of the Court on certain issues of fact or law 
submitted to it (2) Upon the finding of that issue the adjustment or com- 
promise becomes absolute, and when it does, the duty of theCourt is to pronounco 
judgment (3) The word “ may ’ m the corresponding section to i 7 meant 
“ shall,” and the Court was bound to give judgment according to the agreement, 
even, though specific performance of it might ordinarily he refused (4) In a case 
decided under the Code of 1859 the defendants filed a regular appeal T)ie 
respondent objected that no appeal would lie as both parties had entered into an 
agreement in writing to abide by the determination of a single issue set forth m 
the agreement, and which had been decided against the appellant It wa** held 
that the Lower Court’s decision on an issue so determined by agreement could 
not be contested in the appeal which ivas dismissed (5) The^e rules deal w ith 
a question being referred to the finding of the Court But where the question 
of fact was referred to the finding of a Commissioner it w as held that the ptmcipks 
hid down m thcso rules were applicable and that the defendants were estopped 


(IJ Sco cases in notes to 0 34, rr 18 
Annual Fractioc, I'Wo p 449 and it S3j 
239 

(2) nocullfts t *^11 lo Poin 202 21C 
(1S91) 


(3) Ib 

(4) Ib -It p 2JG 

(5) H&deo Alee t Klior-liol Ibguii) 
S D M IbCl.p 335 
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from impU 55 ning tlic decree given by Uic Court in accord'inco uitli tlie finding 
of ilie Commissioner (1) In tlio absence of such an agreement the Court 
cannot go outside tlie allegations m tlio plaint to decide an issue as fo 
whetlier the plamt discloses a cause of action {3) 


(1) Bahir Dis Cliackra\arli v Nobm (2) Ksliitinh t Osmond 'ti) C 5S7 

Clmndor Pal, 20 C lOfl (1901), 8 c, 6 (lOIJ), 1/5 0 W N GIO 

C tv N 121 



OUDEU XV. 


Di'^posal of the Suit at the first Ilcarnuj. 


1. Where at tho first hearing of a suit it appears that [*• i 
„ ... the parties arc not at issue on au> question 

A csro a Hue. Court inaj* at once 

pronounce judgment. 


Parties not at issue — Thu rule corrc:>poiul5 with seel 1 Uof tlioCodc uf 
1S59, 'intl 152 oi the h^l Code If thcdcfcndints \oluntarilj ippcar in Court iml 
confess judgment, no summons ts «ecc«fity for their oppc'tr'rnce, and the Court 
mi} it once g»\c judgment for the pliintifl-t (1) Wlicn the plaintiff sues the 
right person, hut senes the summons on another j>er<on'of i sumlar ninic, ^\ho 
ij>peir8 ind demos Inbilitj the «iuit diould l)e disiniesed \\ith co«t« (2) 


2. ’Where there arc more defeiuKint't tlian one and an> one [s i 
One oi seierai defend- o£ the defendants IS not at issue \\ith the 
anu not at issue. plaintiff on au} question of ht\ or o/ fact, 

the Court may at once pronounce judgment for or against 
such defendant and the suit shall proceed only against tho othci 
defendanld 

One defendant not at isaue -'In iu action commenced agamst seicral 
joint debtors, judgment rccoicrcd against one of tficm who admits the chim 
docs not bir the further prosecution of the suit igiinst tho others (3) 


3 (1) Wheie the parties are at issue on some question of fs. i' 

law or of fact, and issues have been framed 
a es a ssu Court as hereinbefore provided, if the 

Court IS satisfied that no furthei argument or evidence than 
the parties can at once adduce is required upon such of the 
issues as may be sufficient for the decision of the suit, and that 
no injustice will result from proceeding wth the suit forthwith, 
the Court may proceed to determine such issues, and, if the 
finding thereon is sufficient for the decision, may pronounce 
judgment accordingly, whether the summons has been issued for 
the settlement of issues only or for the final disposal of the suit 
Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are present 
and none of them objects. 

(1) Bank o£ Bengal v Cume, 3 B I. R Baukv Mahomed Ibrahim 4 B 619 (1880) 

403 8 c,12W R 432 (1869) (3) Dieki Dhiinji 2o B 378(1901) 

(2) London, Bombay and MediterrancaQ 
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(2) Wheic Hie Undiiig is not sufhcicnt foi tlie decision, the 
Coiiit shall postpone the further hearing of tlie suit, and shall 
fix a day foi the production of such further evidence, or for such 
fnither argument as the case requires. 

Determination of issue — fudge cannot disjiosc of a suit at tl e 
liearnig if a party appears and objects to the adoption of that procedure (1) 
AVlieii a summons has been issued fur the scttlementof issues onl} ,a Judge should 
not proceed and tiy the cause unless under the circumstances laid doi'n in 
this rule, for otherwise he miglit preclude a party from adducing evidence m 
support of his case , (2) but if tJie evidence adduced is decisive of the matter in 
dispute, then the Judge maj dispose of the cause unless either of tlic paitics 
distinctly objects and ashs for time to produce evidence in support of his case (3) 
In the undermentioned case (4) tlic Privy Council observed “Before 
enteiing upon the particular questions raised by this appeal, it may be right 
to observe, that the Courts in India, in disposing of the case, were bound to 
proceed as the High Couit appears to have proceeded, upon the facts alleged 
by tlio plaint, and upon the assumption of the trutli of tliosc facts Wien i 
plaintiff, on certain alleged facts, asks relief, and is unable to obtain a trial or the 
facts, and a hearing on the facts that ho nia> establish, by reason of the con 
elusions of law which the Judge forms on the case m its tlicn condition, 
requires that the Court should proceed upon the plaintiff's allegations T e 
case must be determined as if it had arisen on a demurrer to a pleading or ° 
evidence where such procedure exists Courts cannot be justified m refusing 
to allow cases to go to proof upon any other assumption than that the fac s 
alleged are capable of proof, and are proved Tins assumption of the tru | 
of the facts alleged must, however, be limited to the consideration of the 
effect of the facts alleged upon the bars raised against the trial of those facts 

4. Where tlie summons lias been issued for the 
to proiaco disposal of tho suit and either party n’ 
evidence. witbout sufficient cause to produce * 

evidence on. which he relies, the Court may at once pionouuc® 
judgment, or may, if it thinks fit, after fraimng and recouhao 
issues, adjourn the smt for the production of such evidence 
may be necessary /or its decision upon such issues 

Failure to produce evidence — It was hold under scot 145 of tlic Code 
of 1859, which corresponds to this rule, that although a case may have 
set down for final disposal, yet if it be a case in winch further evidence is 
the Judge IS bound to adjourn the case, unless lie is satisfied that the 
ha'i, without sufficient cause, failed to produce Ins evidence (5) 

(1) Krishnabliupatt t Rama llurti JOM M I \ 040 052 053(1806) . ^ 

IIS (Ib02) (0) arooiisbco &yu 1 Amcor All t 

(2) Jccnoin v Guolab Kbau I \ U P Run Bdiadoor Singh 7 tV R bl { 

147 (1800) bto Bai KasLibai t Sbidapa Aun’»I>^ I 

(3) feoorendro Itrshal I Jiigobimdlio, 22 B C82 (1013) (coao ehoul 1 not bo n ijour^^ ^ 

W 11 4 20 (1874) foriroauclionoffirlhcruvidciift alU’f 

(1) Nuzur \llj i Ojoodbjanm Kliaii, 10 hcann^ la cloae 1) 


jeqini«l 
. phuitifi 


<iuin;i: XVI 

//.», /-y ,.j ]\ .li.f'JtfJ. 

1 . .it Oh / fit it .Auf tjif* > jJ iJt .v»/. ilvr* jartir^ may [i 

iiMtutmt U fcSu^O U ' Ji.^l‘plK,itu*n tn t!lP ( ’oUlt . or lo Mjrli 

tile »tic«nc« tT iiroion o hi • I )f 4 m llii** !►* IjaW. 

aptumn u. to ajjo Trtjnirnl « lllu r 

lo }:i\o < \T(h i.f < I r ii* pTi-ltK'’ 

Qj:r.s)cr4a cn wilncf.^ \\! « j/ 1'< .t* • t iJ r j 1 

' } -* iJ'K ,T I rl ji.,1 A » 4 ^ t <<<*}.*! .Off * lo ro\<* '.n 
I-. 1 <lr f T irfi .u i'< j > .» i* < I (1| Vj jUilJ. n h T «ur.r * i »f» r.>.l i 
ui }< m' I U>t ( lx t .it »».' tj. <* l-{< :»> jI «* «!av inoj {i r *<t{|rn.cnt or 
«li J* » -I »» t’ r <*i-r t Ix' (,') T«» ti ‘O' t>«* J.>MN «n> rn»ll!o| »» i f right (^) 

vt h * Ij c aj- j lit «1». ti 1 1 1 a f*- r l ? -V t • I jt >» ,ijp vjtS fj rilf«.ir of nlrtlrUf I* 

Ug the <«<■.;»>• < ! JwHvo . (() thr ( ‘ ha\U g <40 1 : } rlt J>t {ainrr to [ trtrnt the 
a\uvp 1 1 p «o\v.5P IM Nou ti.** aplvato n i as l^- n-ilr aiij UtJ r sitft 
liic ).3il }» T! c If at 1} r «{ I luai < n i« iwiir at s late 

**agfl j« ru ^Toui.l (• f t»I-*«rs »i tli. ;;)• tl r <’«>uit n ss when llif fair is hfaiil, 
I'lufP lo 4.1jo»jn tliP 1 <anng (C) 

(I) N )in (ius. i<f I' r r \iutc> ^‘•n 
jun*" S 3 tt JS S 3 ( IsTi j. » l.f ic il <• t « Hit 
k n -I it.al {ttllK* «1«I ] ««< 1} « • < 

It • )> txi < ||«) 1 to tir |r It Oi ttvstu.p tlx If 

imn cAaua '«|tVuuS tiiSritri<i> x to l» tlx* 

<4 UII 

(•) lUl Kail r \UlaVll I'tlHi*! ix ]l *><> 

{is «l) 

(3) III , Kaji MitiiaU r Kajl 3Uliaiiia4|. tf 

It Sus (Ibsl), (>< ra (haul r Itaj 

( <M iiiar IV/A*. S t\ It III(lM/0), Hatn 1 liul 
I'aiitli) I Uali'U AU Kiian, li \V It (>0 

(ISTO) UitJrrthcCxKlxuf ISTiJtlic ( oUtt Iiail 

\rr} liltlr, if ail), iiiai.nlluil at all l» tlin 
iiiatUr, alM llio priMnl at will u liw> laal 
(\xlu allow till ruu iiutio can i>t will tv till fv u 
uliUM uf {irucitluro s<o llujtiulru Naram t 
Jtji)uli KumuJ Karaiii, 3 C L It & 0 *J, oa 
r< gardii ixciuptiun fruiii going ctuliiicc iii 
( ourt, MP a ‘lUl 

(4) Itnin I'liul I’a^mlt y • Wnlntl UiKiiui, 
ni},m 


(il -wri IM tt Si:. 1 1 l‘r (. .Ip. 

ll. u; 1 i tlxir waa i>i ri]>o «4 » > 1 llio 

MinxiUraitfr iji tlx l^al l.xlr. llo iii>llrr 
lutp I•r4t) itr«u with Ulxlrr lltr III 
VoilS {■•arr •laSr'V 

(It) Ka]i \hn\a>l r Ka|i tUluma.i ‘i 11 
3ui()si|}, M-t Mil Ka lir I vtuiLli M>m 
Mmlla Jt U It (I’lTi) Inlir tin 

< vJp i.f ISll lltc (iiutt luil a iluunti.ii 
to tifuK' auiiiitii iia if tlip aii(jKnli> II w iii 
iiiatlp at a tiiix wIikIi u]i]iiarv<l to tuxli r 
it llil]Mtull.lr tlut Hid Wllllituiia ahulill l><> 
l>ruu..lil Itajiiulru Narain ■ lUjali Kuiiiaii 
Nanim, J ( I4 It liiJ (IsTS) ImUo 
(hunkri Duulo]) UW It fiSOfIsiiS). but 
M« llrujo Xatli MiHiUu>]>Ailhya t l*ntA|i 

< liuiult r. JJ \V It .1I0(1H71), uikI now till) 
f ourt aiiouM usuo Hummutuia at tlio appli 
tout a ruW. and unit m prujicr rauao la aliow 11 
rrfuBo to adjourn thi> hearing if tlio wilm-ia u 
notuiaUindanrc Ithiguat Dahi DiliiDui, 
in \ ilsrigoi) 
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\Vl\cto tUo party had himscU originally undertaken to bring the \sjta<.'i<5 
it was held tint his failure to do so was no sulllcicnt rcabon for depriving liic 
party of lua right to lia\o subpccnas issued, although jt might be a reason for 
not waiting for them ri tho plaintifl’s ease had been in other rc>pccts finnkd 
before tlioy could bo examined (1) In fact tlio question whctlicr a Court should 
1S3U0 a summons or should adjourn, arc two entirely distinct matters (2) Tlic 
Court h \s, except in cases of manifest abuse of piocedure, no di'crctjon to icfu'c 
an application for suiumoiis. K\en after issues lia\c been fixed or the heating 
has commenced, the Court must grant sumnionscs if applied for, though it nn} 
inform tho party applying that it does not intend to adjourn the heainig for the 
attendance of tho witness. For it might liappcn tliat the licarmg was not con- 
cluded before tho witness appcaretl and that it would be right to he.ir the witnc'^ 
so summoned , (3) and a Court cannot tell beforehand what means a part) m-y 
hvvo for facilitating tho attendance of Ins witnesses (1) If tlic Court wrongl) 
refuses summons the High Court may mtirfcrc in revision (6) H siiinnioii^ 
has been granted and thowitnc'^s does not .ippcar, tho Court will proceed unless 
an apjilication is iiiiuh 

IS shown Tho Court • . 

first fwls, or to take strouget nuMsurc-^, as to which sec 0. XVI rr. 10-12, 17, K 
It !■<, however, the bu>iuc^3 of tho party to move tlie Court to do wliat is nccc'«vr) 
for Ills case (0) Wien, however, a witness has been summoned to give cviiiciico 
u\ case xxhvch vs not reached, \t vs not ncccs'^ary to v«-s\\o a fresh sumnions 
the witness Ho need only bo wiriied that his attendance will bo required on 
the d.vy to winch tlio hearing of the case miy be postponed (7) Tho question 
of the Issue of summons must also bo distinguished from the question vvliethc 
a puty will bo allowed to supplement liH evidence after liis ta«o hns hoc 
oln-ed (8) 

2. (1) Tho p.xity ‘Applying for a summons sliall, befoic tlio 

Expenses ot witness js {rianted aiicl within a penoj 

(0 bo paid Into Court on to be fixed, pay into Court such ft sinft 
applying tar auramom. ^ sufficient 

to defray the tiavelling and otliei expenses of the person 
.summoned in passing to and fioin the Coiut in which lie is icquircii 
to attend, and for one day’s attendance, 

(1) I'aiulumiig Anpait’ K(sInvj>JA<lliiv]i, oxint prove fruitful] .. 

all 742(lbsJ) (4) ScuKnjiAhniitlt Ki»ji ' 

(i) Abiloul Kiulir i Slivikli .Vbiv Xlinllm, 3US, n( p .‘UOCISSI) 

24 W. n. 200. JJI (1S73) (5) Il> 

(3) Ihi Kalit. Alamkh 1‘irLli.vi. 15 » {»0 (0) Douliit .Vlumlur i Oiiirao 

(Is'X)); Kriahnv Chum UnuAkh t PruInU W It 330 (Ib70) 
ehiimUr &unnv, 7 0. hlA), 005 |ISS1) [Court (7) Sublianv^aOii « . Clitjic!mTvF"'rv5» 
ohmild not nfuai' a|)j>1icAtion iiu rviy Ik-C%u« M 200 (1000), Vijajan»gli'" ^ « KoiiiU 

111 itvupiiiioii the Hitnc&iCdiinot l>opn senior 'ipp.v,J2VI LJ. 100(1012) . 

tiuciiiui iilc mnot Imj pmJiiccil U fora U nniiiv (5>) S^utl AhJool AU i Vlulh'-k 'I'i'l' 
liui) • f tti< irul ili( vi'i luAtioii tu ty III litu il«tn,IlW It I‘i3(ls7u)* 
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(2) In detamimng the amount 'payable under this rule, the 
p Cow t may, tn the case of any person summoned 

* to give evidence as an expert, alloio reasonable 

lemuneration for the time occupied both in giving evidence and in 
performing any uorh of an expert cliaiacter necessaiy for the 
case 


(3) Wheie tlie Court is subordinate to a Higli Court, regard 

„ , . sliall be had, m fixnig the scale of such 

Scale ol expenses . ° , 

expenses, to any rules made m that 

behalf 


Expenses of witnesses — See sect 151 of Act VIII of 1859 Before a 
witness 13 summoned, a sufficient sum for hi3 expenses in going to and from 
the Court and for one day s attendance must be deposited in Court (1) It 
as m an early case (2) held that thesum fixed must have reference to the travelling 
expenses or other charges of a similar nature , and where a witness who had 
incurred no expense in travelling asked for compensation for loss of time the 
application was refused A partj need not pay any more into Court until it 
has fixed what is reasonable (3) Once sworn, a witness must give his evidence 
even though his expenses ha\c not been paid But he docs not cease on that 
account to be under the protection of the Court, and he is entitled to bo paid 
his expenses though he has not applied for them before giving liis evidenco (4) 
The provisions relating to the payment of witnesses no doubt contemplate that 
the expenses should be paid by the party who asks the Court to summon the 
witness before ho gi\es lus evidence but they do not declare that unless this is 
done the Court has no power to require their payment They are intended for 
the benefit of the person summoned and there is nothing m them to protect the 
party who asl^s the Court to issue a summons from his liability to paj the expenses 
of the intncss if the Court per tneunatn or m order to save delay issues the 
summons without seeing that the party applying for it discharges the dutj 
imposed on him by Hw If he partially fails in such duty, and deposits some 
part but not the ^^hoIe of the expenses the Court may require him to pay i 
further sum, and may levy the amount summarily from hmi Tliore is no reason 
vshy the party should be in a better position when he fails to deposit any part 
of tlie expenses or if the witness has given lus evidence than if he has not done 
so (5) A Court while bound to fix a reasonable amount to defray the expen'ea of a 
witness may allow only travelling expen'^es and charges of a similar nature not 
including compensation for loss of tunc It may be a question whether this is 
m all cases sufficient The ca'ie of expert witnes'scs is, however recognized as 
exceptional and the section has been amended to allow of a fee to sucli t 
w itnesa 


(1) S 0 Saran « IlL^was 0 V\ U S t 
lief 0(1x00) astofurlhercxiKnsc* 4 

( 2 ) Nftwab \atini t Provino Narsin . 
ll\ lo 231. (1S.C4) 

(3) Mol M Mui.lir « Hrj 111 kiLaq 9 


\\ It 1»-{IS&S) 

(4) liOuiioQ Bombay S, Me>lmrrAD(aii 
BanL r Mabometi ILnluin, 4 11 CIJ (lb«0) 

(^) \vl ti Chcncburimiyx v taa&uirAj i 

\»ruaQla\wa 17M L.J 433(1 «j7} 




litsT’'tnui SUMMOMNU V1^L^D\^CL 01 \MlNL&faLb 8J5 

O i6,:t -0 J1 

(6) w ithout bucli limita hid at a i)l icc leas than fifty oi (\\ licio 
tlicrc IS iaiK\a> or steama commuiiKatioii or oilier 
Citahltslicd i^uhhc coiiiujancc for five sixths of the 
distiiico between the plate where he lesidcs and the 
phte whtic the Couit is situate) les6 than two hundred 
links distuicc fioiii the Couit house 

20. ]17nic any pait) to a suit piestiit in Couit itfusts, [s 
Consequence ol reiusai "itliout httful c\cusc, when lequiied by the 
o[ party to gUe evidence Couit, to give evidence oi to pioduce any 
when called on by Court docuiiKiit then and thcie 111 his 2)ossession or 

power, the Court may 'inouounce judgment against him oi make 
such ordci in lelation to the smt as it tlunlrs ht 

21 IF/icm any piity to a smt is rcqmied to give evidence [s 
Rules as to Viitnesses pioducc a document, the fiovmons as 

to apply to parties sum- to w itucsscs sh ill apph to him SO fai as they 
arc appUcablc 

Parties —Ihe prccedmg rules deal with witucsses who are not parties 
party may appear bj pleader or in person In the former case if the pleader 
rcfubcs or is unable to answer au) material question the Court may direct the 
ihscut part) to attend unde*- 0 X r 4 and on his failure to do soma) pronounce 
judgment against him If a part) whether apiicarmg b) pleader or m person 
who 19 present m Court refuses without lawful excuse to carry out an order 
under r 20 the penalty is that stated therein Under sect 170 of the Code of 
18o9 a party who being summoned to give evidence or to produce a document 
failed Without lawful excuse to comply with the order was also liable to have 
judgment passed against him But this section has not been re enacted and by 
sect 178 of the last Code and r 21 of this Code a party is to be dealt with m such a 
case on the same footing as any person summoned as a witness The habilit) 
therefore to judgment m case of default is limited to the specific instances 
mentioned m 0 X rr 4 and 20 supra Contempt of Court maj bo punished 
by fine and imprisonment (1' This rule gives a further power which is one to 
be used with {orbeai..nce and is to be enforced generally in cases of contumacious 
refusal (2) hat is or is not lawful excuse must depend upon the circumstances 
of each cas** The decision m one case can scatcel) be a guide in another unless 
the facts are precisely the same (3) R 20 applies to Probate cases but it w ill not 
justif) the Judge in dispensing with proof of the execution of a will (4) It has 


(J) Seoss 4S0 484 Cr Tr Code Jlia 18 W T CJ 04 (lb 2) 

(2) See Jcshtiltdiujiy A \aVcrMulIandca (4) Itaiji Kauchod Xail v \ tl i J 
J M II C 1 2J9(18l)7) where though Gancliod Xad. J B 241 (Ibbl) nf Mon 
the case was und r the Cod of lbo9 thccir mohmcc Guha v Banga Chandra Das 31 C 

cuiastanots wcic. s milar to those of r 20 3a7 (1J03) 

(J) Sco Baboo Durga Dutt i Jhengoor 
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been beld by tlic Piiv j Council that even when no order is made b} the Court 
under this rule it is incumbent on plamtiHs to give evidence in bujjport of their 
chtni3,(l) and in a recent Privj Council decision where iilaintiffs who had 
executed separate mortgages abstained from giv ing evidence to exphin hovr these 
could be consistent with jointness, it was held that this abstention helped to rchut 
the presumption of jointness (2) 


(I) 1^1 Kituwar i Cliuanji Lai, 37 I \ 
I,4,(iyOJ) 


(3) Ram Suigh v Jluist Torsi, Kunwar, 
nC W N 1085(1913) 



ORDER XVil 
Adjournments 


1. (J) The Court may, \l sufficient cause is shown, at au} i 
Court may grant time stage of the suit grant time to the paitics oi 
and adionrn heating tQ a^iy of them, and niay fioiu time to time 
adjourn the hearing of the smt 

(9) In eiery such case the Court shall fi\ a daj for the further 
^ , Iieaimgof the suit and may make such Older 

as it tiuiiks fit with respect to the costs 
occasioned by the adjournment 

Provided that, when the heanng of evidence has once begun, 
the hearing of the suit shall be continued from day to d ly until 
all the witnesses m attendance haae been exanuned, unless the 
Court finds the adjournment of the hearing beyond the following 
day to bo necessary for reasons to be recorded 


“ Grant time " — That is at the instance of the parties It has been held 
that the sections m the hst Code which ooirespond with this and the next ruk 
did not apply to an adjournment which is not made at the instance of the parties 
hut winch IS necessitated b) the rules of Court winch regulates the disposition of 
Its own business (1) 

“ Sufficient cause ” — Tins must de^mid upon the tircunistances of earU 
particular case and precedents (2) are not {,encrally of use The Court how 
ever should act reasonabh and aiith indulgence towards litigants wliore there 
IS no ground for imputing a deliberate intention to dilaa \ parts lias a Ic^al 
right to ask the assistance of the Court m obtaining summons to or a eomniission 
for the examination of a witness But if he has dila)ed m> long that he fails 
to get the process executed in suflicn lit time he of rourac must take llu cony 
(juenoos of hia dtla\ The Court will not adjourn the rase to riinrch liis 
neglect (3) 

Costs — Tins rule piacs the tourt ample discretion as to the particular 
directions to l>c „ntn in the niatt«r of costs occasioned the adjournnuiit 


(1) Siu T>ul^\ \[uuc« lloaM-e f Sm lUcUblai r Sur&bji 3 Hum IL C It *>3 

I'fosScl itonc) Uo-^'o iC U X -4 *U(lxas) (Isoo) Sm ^ Mune^ Uom-t r '•m 

(2) lUUu yxlaram Sabxir GulUiu I'rMil Muiit-y JIasm « 2C U N 4sj(jsjsj 

SibcKS H W U 325 w IJi** r (3) lUn Djoi e Meet XIoolus, 13 W it. 

Jorawsr Mull 24 W U 202 (la"-). 447 (IsTl) 



838 


THE CODE or CIVIL PROCEDXJRF. 


First feciiED 
0 17 , r 2 


Sufficluxt opportunity should be gi\ eii to the ji irty obtaining the adjournment to 
enable him to carry out the order of the Court and produce his e\idence (1) 

Review. Appeal — Once an order for adjournment has been made it 
should not be rescinded on leview unless on good and sufficient cause shoini 
and m the presence of the other party (2) Orders under this rule are not open 
to appeal (3) Their propnetj can be questioned 111 an appeal from the final 
decree An Appellate Court, howeacr, is not generally inclined to interfere 
with inferior Courts, in the exeicisc of the discretion allowed to them to grant or 
refuse an adjournment (4) An order made by a Judge of the High Court at 
settlement of issues fixing a distant date for the hearing of a suit is not an order 
under this rule and is appealable under the Letters Patent (5) 


2 TF/ieJGj on any day to whicli the heaiing of the suit 
Procedure ii parties adjourned, the parties or any of them fail 
fail to appear on day to appeal, the Court may proceed to dispose 
of the suit in one of the inodes directed m 
that behalf by Ordei IX or make such other order as it thmlcs fit 


Applicability — This rule is an application to adjourned bearings of the 
procedure prescribed for the first hearing The distinction between this rule 
and the next is that ivhere there is a default m the appearance of the parties 
and tlicir pleadeis on the date fixed for the adjourned trial of the suit, a decree 
may be passed under this rule and subsequently the case may be revived under 
0 IX T 9 , but where time has been given to one of the parties to do an act 
and he fails, the order is passed under the next rule, and the matter cannot be 
revived but is only subject to review of judgment or to appeal ( 6 ) This riiJC, 
which speaks of the disposal of the suit includes cases in which there may not 
be an} materials before the Court to enable it to pronounce a decision on the 
mciits The next rule contempl‘'tes a case in which the Court has materia s 
bcfoit it to enable it to proceed to a decision of the suit The contingcui^i 
howcVci contemplated m this rule may happen m a case which falls within t e 
lettei of the next rule In such n case, if there are no materials on the rccor , 
the appropiiatc piocedure to follow would be that laid down m this rule, 
wliereas if there arc matexnls the Comt should proceed undex the next rule (7) 
The clTicb of this rule is to make 0 IX r 8 applicable to adjourned hearings 0 
CIS s ( 8 ) See notes to that rule 


(1) Dli-vnirim a Mvirh Lai 13 0 W N 
j2r, (1001) 

(2) Hohn P( rk 1 Puttun Cpcr, 20 
W P 1 (1S73) 

(1) 0 Mill r 1 

(4) '^unon Fins 1 I riwirMulI J1 R 

.0,'(1S7>) 

(".) H t U , 14 M SS (ISJO) 

(') oRjalli Sherman, 1 31 2S7(lh77), 
\nil -kl Ilia t Sul ratnania, 0 31 II 0 U 
.Gjns71) [iinlcrtli curnspomlin^ AcCtioii 


of the Codo ot 1850) Snraja Vcnkatarama>ft 
1 Anunuikoudv Rangaya, 7 ’'t 
Uuar Ijjaiigar t Scshainmil, 10 
(1887), Ivadcr Khan t Juggisttur, 33 U 
1023(1008) , 

(7) MaraaniiL-isa v Ramkfl1l>-a G<raiu 

C 231(1007) dibCuMcd m ChandriinaU 1 1 
Narajanosanii 33 31 241 (1000), I natulia 
Rasuiiik I III on 3rolnn 1 M t ^ 

(1014) 

(8) Ib , at p 237 
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Anv dav.” — 'That is the specific day to wludi the suit is adjourned The 


the hearing oi the ease ^ the heating had not tahen place on the day originally 
fited (2) 

“ Pispose.” — This term lu this rule roters not only to the disposal of the 
suit cjc paric, but also to the final disposal of it, and includes theieforc not only 
the ptocedure up to the passing of the decree, but also the procedure for setting 
aside that decree when made A Court, therefore, which has rightly dismissed 
a suit on an adjourned hearing by viitne of the provisions of this lu^e and 0 IX 
r 8, may also restore it under r 9 of that Order (3) 

“ Other order '’—The Court is not hound to proceed under the rules 
mentioned (■!) 

Appeal. — It was held that an order dismissing a suit at an adjourned 
hearing for non appearance of the plamtifi and hi** pleader was an order under 
sect 157 of the last Code, and its consequentul sect 103 and not 158 and a 
refusal to consider an application under sect 103 of that Code was appealable ( 5 ) 
No appeal was held to he from an order under the section corresponding with 
this riilo read with sect 108 of the last Code setting aside a decree passed ear 
paric m default of appearance of the defendant on the day to which the hearing 
of the suit had been adjourned Under 0 XLIII an appeal is given m the case 
of orders under rr 9 and 13 (6) 

3. Where any party to a suit to wlioni time has been granted [» 
Court nia roceed not produce his evidence, or to cause 

wiSSanSng either pariy the attendance of his witnesses, or to perform 
fails to produce evidence, other act necessary to the further progress 
of the smt, for which time has been allowed, 
the Court may, notwithstanding such default, proceed to decide 
the suit forthwith 

Applicability. — This rule applies to a patty to whom time has been gn en 
to do some act and who makes default (7) As to the distinction between it and 


tlj Bd,boo Seelarani i Roy Baboo 18 
W B 325 (1872) 

(2) Meer ^lukhoo t Anieorun, 5 S D N 
W 1S65, p 197, 0 Kmealj, s 107 

(3) Bdngsiilhan Ghoso t Digambcr Alitra 
Cal II C Rule 2032 of 1900, Jgth Jnlj, 
1900, referring to Janardhun Dobey t Bam 
dhono Smgh, 23 C 73S (1896) [«]uch was 
a case oi a defendant applying under sect 
103 and not of (as was the case in the decision 
first cited) a plaintiff applying under sect 
103J Alwat Ayyangar t Soabanimal 10 
>I 270 (1837) proceeds upon a Similar now 
i^rlraJa \onkataramaya t Annmakonda 


Ran^ya,7M 41 (1883) Shrmiant Sagajirao 
V Smith, 20 B 736 (1895) m Mbuh two 
latter c:^s tho subordinate Courts were 
directed to hear applications under sect 103 
o£ the last Code 

(4) See Hira Dai i llira I^il 17 A 538 
(1885) 

(5) Shrunant Sagajirao i Smith, 20 B 
730 (1803) , dl^sented from in ^aganada r 
Kri&hnainiirti 34 VI 97 (1910) , see s. 5S8, 
clause (8) oi laat Code 

(6) BbsgwanDait llira, 19A 333(189") 

(7) See Kadcr Khan « Juggiswar, 3> C 
lOn (1903) 
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the last lule see notes to tint rule and ^osi It was lield under the last Cod« 
that tlie former section did not 'ipxd) to proceedings in execution (1) 

Any party ” — The rule does not refer to adjournments b} the Court 
at its own motion , (2) and apjicars to appl} to a case wlierc any one yaitj 
and not both has liad a case adjourned (3) Where after issues had been settled 
the lieanng was adjourned to a fixed date for final disposal, and on that da e 
plaintifi did not appeal on which the suit w is dismissed, it was held that the 
former section did not apply, as it bad been adjourned 111 the ordmarj wavaud 
not in favour of cither paitj for the purposes mentioned (4) 

“ To whom, time ” — V date must be fixed within u Inch the act must he 
done The stringent pro\ isions of the 1 ule cannot be put 111 force unless the paitv 
has liad distinct notice in resjiect of time of what is lequired of him and 
default in the niattci of time is of the essence of the particular hind of default 
contemplated (5) 

“ Fails ” — It must be sliowu tliat a specific older lias been disobeyed 
either as regards time {vide ante) or otlierwise So as costs are ordmanl} reco\er 
able 111 execution there is no default to obey an order as to costs m the absence 
of a specific direction malniig the pa} ment of costs a condition precedent to the 
hearing of the evidence of the party lu default {6) Whero the Court refused to 
grant plaintifi’s application to be allowed to examine a defendant as a intness 
on her behalf and on the adjourned date of hearing the plamtifi failed to produce 
any otlier witness it w as held that as phmtifl s application should not haa e been 
lefusod she had not committed default (7) 

“ Any otlier act ' — TIic rule while mentioning the production of eaadence 
and the attendance of witnesses (8) says any other act, provided that that ac 
IS necessary to the further progress of the suit, such as tlie pa} ment of costs for 
the issue of a commission (9) but not where the plaintiff fails to mahe up a 
deficicnca in respect of stamp such matter having been provided for by sect 
j 1 now 0 MI r 11 nn/e (10) 

“To decide the suit — Default does not lead to the dismissal of the plaiu 

tiff 8 suit or tlio decreeing of tlic claim against the defendant if the plamtifi or 
defendant make default respectively (11) nor is an order striking the ca«c ofl 


(1) Uiiiiajar Raiigaja 7 M 41 42(1883) 
See rirtliasami t \nnappayja 18 M 131 
(J874) llhonUl SmgJi i I lnl.kar Sii "h Ij 
\ 8 t (ISM) 

(2) Itartc Mohuii Ikra i SIiiihi (hum 
MyU< IJ U 11 J4 (JS72) 

(3) \1m »r t '^Milianiin tl 10 M 270 271 
(IS»7) 

(4) 1 3 ilU Shornnii IM 287 (1877) 

) IslLiik Sil Ij f Mil, ,,i.| IJ \f ,70 
(IS HI) 

(' ) \ir»l 1 i Irij [u < III! niiimn .1 \I 


403 (1897) 

(7) Latclimana Ran t Raghumt! v 
CM II C R 299 (1871) 

( 8 ) Seo Ctomalanimal v lUngasattiO 

Iyengar 4 M H C R ^C(1SC(>) RAng“*^''*’J 

t Sernngan 4 M If C R 2^ (18(0) 

(9) Sitara Bcgviu v fulsLi Singli 21 
402 (1901) 

( 10 ) Mubamma I "^adiL t viiu m I 
II \ 9] (18SS) 

(11) bitani rnl-luSiu.li 

H2 4tW(l')0I) 
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tlic file iigiiUr(l) Ilic woriU ** iKAxiUlistandtnq sxich default^ cle-irl} implj 
tint tlie Court is to proceed wtli the disposal of the suit, m spite of the default 
upou such materials as arc before it If m the case of a plaintiff such materials 
fail to substantiate the clami the suit will be dismissed for this reason and not for 
the default If default be by the defendant the suit cannot be decreed without 
talang any evidence or without reference to the evidence which lias alreadj 
been adduced In both cases the decree is on the merits (2) The effect of a 
decision, provided that the case comes within the terms of the rule (3) is to bar 
a second suit (4) Under the Code of 1859 the Court was bound to decide the 
suit “ OH the record ” The effect of these latter words was that though the 
Appellate Court could remand a case for decision the Lower Court could not 
admit any evidence after the remand, but was bound to decide it on the record 
as It stood when the case was remanded (5) These words were omitted in the 
former Code Where a suit is dismissed under this rule on the merits, the 
plaintiff s remedv is by wa) of appeal (6) 


(1) Alwar t Scsliaminal JOM 270(1887) 
(2} Sitara Bcgam v Tulslii Smgb 23 A 
402 404 (1001) Badam t Nath i Singh 25 
A 194, 105 (1902) 

(3) Shatk Sahob t Mahomed 13 M 570 
U800) 

(4) VcnkatachaUm t ^[ahalal^shmannDa 


10 M 272(1880) 

(5) See Puddo Lochiin v Sirdar Khan 12 
W R 23(1809) Lochun Mundal V Huzect 
Paramanick 13 M R 404 (1870) 

(0) Gaun Bibi i Ghasita 34 4 12'^ 
( 1011 ) 


ORDER XVIII. 

Heamig of the Sint and Examination of Witnesses. 

1. Tile plaintifE has the right to begin unless the defendant 
ht to begin. admits the facts alleged by the plaintiff and 

contends that either in point of law or on 
some additional facts alleged by the defendant the plaintiff is 
not entitled to any part of the rehef which he seeks, in \\hicli 
case the defendant has the right to begin 

^ Kight to begin ’’—Tins rule is taken from tlio Explanation to sect 119 
of tlie last Code, the remainder of tlie section being incorporated m tlio next 
rule The party on whom the onus prohandt lies as developed by the record 
must begin As to this, see the Authors* Evidence Act, 5th ed , pp 629-70J 
At the hearing of a case on a prelimmary issue the defendant bj whom the issue 
IS raised has the right to begin , (1) and if in appeal the respondent objects tint 
no appeal lies the appellant begins (2) 

] 2 (1) On the day fitted for the hearing of the suit oi 

statement and produc- On any other day to winch the hearing is 
on oi evidence adjourned, the party having the right to 

begin shall state his case and produce his evidence in support of 
the issues which ho is bound to prove 
0 other party shall then state Ins case and produce 

^ his evidence (if any) and may then address the Court geneiall} 
on the whole case 

(3) The party beginning may then reply generally on the 
whole case tf j & j 

^ 3 AVIiere there arc several issues, the burden of proving 

Svidcnceivhcie several SOlllC of whicll lies Oil the otllOl party, the 
party bcgimiiiig may, at Ins option, citlier 
produce Ins evidence on those issues or leserve it by vay of 
inswor to the evidence produced by the other party , amt, m the 


0) iutnubaii \uliflbai, J2H 4il(H>SS) (JJ Kustoraji lJurjorji « Kimohj* 
(an I two cu jiiicl nnj btlianl] 8B 287 (1SS4) 
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Utter COSO, Olo puty beginning niay pioducc evidence on those 
issues after the other party hw prmluccd all his evidence, and 
tiie othei patty nu} then reply spetnlly on the evidence so 
protluced bv the party beginning; hut the party bcgiiming unll 
then be entitled to reply generally on the mIioIc case. 


Statement and production of evidence — Tlio first p ir i^niph of r 2 is 
tlio fii>t inngriph of “^cct 179 of the last Code Tim tliird rule is taken from 

IS) Tlic piaintid and suck of the dcfciulnnts as support the plnmtifl s case, 
nliolK or m part, must address the Court and call tlicir c\idcnct first, and tlio 
other pirt\ (nimcb the persons opposed to the phintifl's case and that of the 
drfendarU supporting it) muot addrsss tho Court and c ill thiir cMdcncc (1) 

4. Tlic cMdencG of the \Mtnct*ci> in attendance bhall 
wiincssM to be ex- ho taken orally 111 open Court in the presence 
amincd In open Court and under the persoinl direction and superin- 
tendence of tlic Judge. 

Witnesses — The parties must «clcct their witnesses, summon them, and if 
the) do not attend, mo\c tho Court to secure llicir attendance, and when a 
Commission has been issued tho Court must be moaed to wait for the return 
It is not the business of the Court to determine what witnesses shall be examined 
They should then call upon the Court to examine such of them as may be offered 
forcoaimnation (2) Itisthcdut} of the Court to examine erer} witncsstondcrod, 
though he has not been summoned or his name has not been enlisted ip the list , (3) 
unless It IS char that the intention of the jiarty producing the witness is to delaa 
or obstruct justice (4) He should not select a certain number onlj for examuia 
tion , (5) nor send some awa> because he had examined as man) on one side as on 
the other , (0) or because he tlimlc* their eaadcncc will probabl) not bo of much 
aaluc,(7) or because they would onlj proao the same facts as already deposed 
to (8) It IS m the discretion of the Court of first instance to allow a parta to 
ciU iujitJwit oAulcoce niter ho lias closed lus ci&e. (,9\ A. ^bxxuiitl who ilnaa uot 
care to be preseut to support his own case when he knows it is triid cannot of 


(1) llaji Bibi V Sultan XIahomed 32 B 
C99(1008) 

(2) Nund Mohun Chowdhty v Goluck 
Nath l^eogcc, 11 W B 99 (1S69) XIorno 
Mojeot Bhecin Coomar, 6 M B 231(186G) 
Been Ujal t Banco Boj, 13 XV B 185 
(1870) InBamiiu'UQSmghv Badha Proahad 
Singh 10 XV B 109 (1871), summons was 
not taken out as the Court considered the 
eviilcnco unnecessary 

(3) BakhalBassXIundalt ProtapChandci 
Ilairab, 12 XV B 455(1870) 

(4) Chowdhrj Khoorgo v Shib Tohul, 17 
X\' B 172 (1872), Bamdhan Mundal 


V Bajballab I'aramanik, n B L B App 10 
(1870) 

(.)) Bamdhan Xlundal i Bajbalhb Para 
inanik, «upra 

(C) Gopec Ojha t Ilur Gobind Smgh, 12 
XX R 229(IBC9) 

(7) Looloo Singh v Bajtndur Laha, 8 
XV R 364 (1&G7) . Shaik Ibliraiu i Shaik 
Suleman 9 B 147 149 150 (1884) 

(8) Jeswant Singhjco t Jet Smgbjeo, 2 
M I A 424 427(1841) 

(9) Bakbal Bass Mundal t Protap Cbundcr 
Ilazrah, 12 XV B 455 (ISfO) [and there is 
no right o! special appeal on that pomt] 


81fa iI£E CODl, or CIVIL PliOOEDUKE 

0, i8, rr 9-12. 

of thoir oiigiinl Civil juiisdictioii Sco uotc to r 0 It is not iii force in tie 
Ocnti il Pio Vinces (Act II of 1879) As to Oudh, see Act XVIII of 1876, sect 19 
A bcpaiate memorandum on catK nitncbs sliould bt recorded at tlie time oitk 
cvammation in the vtrndcular of the Judge, and it fcliouJd contam e\exy material 
uisner mido by the nitness m the examination in cliief, the cioss exainination 
uid m leply to questions put by the Court in tlic form of a narrative (1) Tte 
\crnacular lecord and not the memorandum is looked upon as the deposition of 
tlic witness, and where there is any discrepancy, the vernaculai record must be 
followed (2) 


9 AVlieie English is not the Liiigiiagc of the Couit, 
When evidence may be f^tit all the paities to the suit uho appear in 
taken m English. peison, aud the pleadcis of such as appear by 

pleaders, do not object to have such evidence as is gi\en m 
Enghsh taken down in English, the Judge may so take it douu 

Evidence in English —Act Vill of 1859, sect 172, sentence 1 Ibb 
lule does not apply to High Courts oi the Punjab Chief Court m the exercise o 
their original CimI jurisdiction See note to r 5 The foimer section was not in 
foice m the Central Provinces, Act II of 1879 , sect 2, modified in Oudb, « 
XVIII of 1876, sect 19 


10, The Couit may, of its own motion oi on the appbci 

AW parfcular qu«- MV 

tion and answer may be any particulai question and answer, oi “‘v 
taken down objection to any question, if there 

he any special reason for so doing. 

Taking down of question, answer, and objection — Act 

1859, sect 172 sentences and sect 186 of the last Code, which apphed to ’g' 

Courts lud ^sas in iorce m a modified lorm m Oudh (Vet XVIII of ' ’ 
sect 19) This IS excepted by 0 XLIX r 3, post Tho woids" or cause to 
litlen doion ’ lla^e been omitted 


17] 11. ^yhere any question put to a AMtness is objected to b; 

Questions objected to a paity oi his pleadei, and the Couit aulio\'» 
and allowed by coiui same to be put, the Judge shall take 

the question, the aiisuei, the objection and the name of the 
person making it, togethei mth the decision of the Court thcieon 

] 12 The Couit may iccoid such leinaiks as it tluhbs 

Remarks on demeanour mateiial icspccting the deineaiioui of ‘ih) 
ol witnesses uitiicss uhilc luidei examination 


(1) SuIhc yjicu t J.ULisiiiivjnit 0 W H (»J IKcniutli Koocm » B iriii 
llj m the. inaiimr ( { n-Lur lui^ uil lo U 1’ J7 j (1S71) see ilio 1 i 

1 n c u Uil down 1 Cn O N \\ ISH, J W R Cr OJ (lS(>S) 

I it 1 1,1 O K II kl^ s L P C 


1 .j.‘i ],) ]s,, (I] vui \M> I \ \M1N \iin.s ni \\iT.Nf bt7 

H ]B,n It II 

Demeanour of \NUnc&3.“\tl MU «•! «rct 17J niil<iio 7, «wii! 
Mtt l I *«lf mIikIi a] 1 1»0 l« Hvli lull imt to I’ tJil 

xrtMi h. si in Oil Pi \it Will <»f I**!'! ffxl ly , ?t<t T«i/r Tliia rule u 
jhI <xt<] 1<'‘l »n O XI.IX I i'l'l 

13 In (a'-t-s in wIikIi an appial is nut allutNid, it '•hall not 
KuawioSum ol cii- '« n«cv'ary to lake ilo«n lliu ctidciicc of 
itac* la \aiarrt*i»We the \\itne>-«ics 111 writing at length; hut the 
ludge, as the examination of cacli \\itm.\.-s 
])H>ceeti-, ‘•iiall make a nuinorandutii of tlie ••uh'stam.o of tshat he 
dtpO't', and Mich memorandum ‘•hall he written and signed by 
the Judge and ‘•hall form jnit of the record. 

Evidence in appealable caeca. — T/iismlcdoc.* not «]';*!> lo Iff^h tottrf-. 
<r Pic I’mijab thirl Court in tin* cxctcor* of llicir ongltnl Civil ]uri dictxn 
s<cO XLIX r 3, aiiil note to r 5 It »v nol in force in llic tVniral Provinci « 
»(C \ctll ollfciy.fccct lyntidtcct 3.a»t<' The rule i» h 1 o ipplicablc to suUh 
for the u«j'cn of rent m BcOcil whtilur iri -ij pi i) i- vllowcil or not ( vet 
HS(/),A<tMU of la*g) Kof power toduii 1 iliHt « vidinu in buils bcUucii 
hnliord and unmt in i^ncuhursl viUa^rA in Ajuuiv »nii ^Iirwuru be taken in 
ibo form pruenbed b) tlio ruU tee the Ajtmn Court'* Itrsulatjon (I of 1877), 
^('Cl 29 In Bengal there 19 no fixed practici but. A9 a rule the mcmoRinduui 
iHwnttcnKeibl) in the vcrtucuUrof tlic lujgc orin lai^loli if la iisuQicuntl) 
ic«]UJmt*d with th it Ungua^c, tnd»igm«n>> tin Judge ind dated (1) V Judge 
of a bnull Ciu^o Court is bound to take down in th« lun^u igc of the wilni»9 tlit 
fcubstaucc of what cich depo cs(2) 

14. (/) Where tlic Judge ts uiuble to nuke .v memo* 

. , , V randum as required by this Onkr, he ‘•hall 

Juice unable to make ’ , 

such memorandum lo cause the reason of buch inability to be 
rtcort reason* oi bis recorded, and bliall taiise tlie memoiaiidum 
to be made in wjjtmi» /jom Ins dnUfjon m 

open Couit 

{j} E^ery nicinoiandiim so made sliall foim p.ul of the 
record. 

Inability to make memorandum — Vet Vill of 1839 ^cct 172 
tintcncc 9 'Jhis rule applies to all rent suits m Bcti,,il (Act VIII of 1885 
bCct 143 (2)) , but not to the Chartered Higli Court'! or the Punjab Cliief Court, 
m the exercise of their origin'll Civil juri'diction (0 XLIX r 3 and Act XVIII 
of 1881, sect 16(2)) modified in Oudli (Act XVIII of 1876 sect 19) and 
in the Central Provinces (Act II of 1879 ‘■ut 2) Dus section m tlic last 
Code, it was said, seemed to contcmplitc some personal inabilit) Pie=s of 
bu'-ine s should not, unless under exception »I circumstaiuts, bo actiptcd is a 


(1) OKincalysCiv Pr Code, s I8J Cal W N ccxxix s c,yC V ^ 

(2) Amrita bhaha v Fauchkon Shaba, 1 418 



ORDER XIX. 


Affidavits. 


1 .] 


1. Any Court may at any time for sufficient reason oida 

Power to order anj that any particular fact or facts may be piored 
point to be proved by by affidavit, Or tliat the affidavit of any witne 

may be icad at the hearing, on such con 
(litions as the Couit thinks leasoiiable 

Provided that where it appears to the Comt that either pait) 
bond fide desires the production of a witness for cross 
tion, and that such witness can be produced, an oider shah uo 
be made authorizing the evidence of such witness to he 
by affidavit 


Affidavits at the 

any action are exammed 

from English 0 37 r 1 ^ . 3 ti out 

bj affidavit subject to the pro vl^o Affidavits cannot m tins case be used >ti 
an order of Court, nor at all if the opposite part} desires the production 0 
\Mtue'*s for cross exammatiou (1) It is common practice to admit a® 
at tiie hearing when there is no contention as to the facts, which, howe^ er, 
to be pro\ed and cannot be admitted as against mmor parties to the suit 
Voids ‘ of first instance and any AjypcUatc Coitri ” after the words “any t-our 
Jure been omitted as doubt!e«is redundant 


)5] 


2 (7) Upon any appbeawon evidence may be hj 

power to order attend- affidavit, but the Court may. at 
ance of deponent for of either party, Older the attendance lor m 
cross-examlnailon. evainmation of the t/cpoucni ^ . 

(■?) Such attendance shall be rii Court, unless the 
IS exempted from personal appeai<aiice in Court, 01 tlie ooi 
other \Msc directs 


Affidavits in interlocutory proceedings — TJus rule la 
0 3S, r 1 Tiic practice hereisthemerscof tlntwliich takes pheeatthe 
jflid being the lule andaltendante for tu« locc cro«s examination 
c.\c<,ption rJicrt is no obligation on the Court to mike an order for 
ex.imuntion upon an alhJaait filed m 1 motion (J) As a ruJo in inter oc 

(1) ItUrktuni Uiii n I Ur tfl 7 I V (J) ns I rmi ii«l t lirwwnc. 3fi U 

rs (I »o ) 
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proccscduigs, cross 13 not allo’Acd because it uould defeat tlie whole 

object of such proceedings, namclj, despatch The party moving has liouever, 
a right to flic afiidaMts m replj Ordinaiity these affidavits arc confined to 
rebutting the allegations of tho opposite party and should not bring forward 
further direct proof of the applicant’s case which should have been guen in the 
original affidavits upon which tho application is made As to persons exempted, 
see sects 133, 135, un/c 

3 (i) Affidavits shall he confined to such facts as the [s 

Matters to which am- dc'poixent is ahlc of his own knowledge to 
davits shall be coniined prove, except On interlocutory apphcations, on 
which statements of his hebef may be adimtted 'provided that 
the grounds thereof are staled 

(5) The costs of every affidavit which shall unnecessarily 
set forth matters of hearsay or argumentative matter, or copies 
oi or extracts from documents, shall (unless the Court otherwise 
directs) be paid by the party filing the same 

Form and contents of affidavits — ^The affidavit consists firstly of the 
" title ” Every affidavit should bo constituted m tho cause or matter in which 
It 18 sv\ oin, giving the style of the Court the matter or suit m which it is made 
and tho names of the parties as given m the proceedings Then follow the name 
and place of abode of the deponents and after this the matter of the affidavit 
Thu rule states what this should be (1) Evidence on information and belief, 
though generally admissible on interlocutor) application as a matter of necessity, 

IS not, It has been held admissible m a proceeding which though interlocutory 
m form, finally decides the tights of the parties (2) But it is necessary that the 
grounds for this belief should be shown (3) Though m practice this is frequently 
not done, nevertheless a party against whom such an affidavit is made is entitled 
to take the objection and if it bo one of substance the Court is bound to pay 
regard to it (4) And the English Court of Appeal has commented strongly on the 
vcw^ulatity of an affidavit founded upon. infotttui.tiQn. and hcliet ineioly -aithout 
giving the source of such mIonnatJon and belief (5) The final part is the jurat, 
which states that the deponent or deponents was or were sworn and the day 
of tho month on which the affidavit was made and should describe the person 
before w hoin it was sworn and show that such person was authorized to ad minister 
tho oath of the declarant As to who arc such persons see sect 139 


(1) la Gooroochuni t Goluckmoncj 
Fulton, 1G4 1G5 (1S43) an albdavit to show 
that tho certificate of an officer of Court uas 
wrong uaa refused 

(2) Per Moods VC m Bird 1 Lake III 
i, M 118 Gilbert t Endean 9C D 

(3) See judgment of Jessel MR, in 
Quartz etc Co r Beall XIC D 50 j> anl 
DamoJar v Fanalal 9 llom L R 640 
(1900 >u which tho Court Irtw attention 


to tho necessity of fulluumg the jrovisioas 
of tho rule, ladmati t lUsik 37 C 2o9 
(1909) tho provisions < f tl ls rule should bo 
strKtiy followed 

(4) Bidder t Bridges 20 C D 1 Quartz 
HiU etc Co t Beall supra Ikiiuurd r 
Perryman (1^-91} 2 Ch 2(>9 

(5) Pe J L. ^oung Manufacturing Co 
(1900) 2 Ch 7,>3 ( H and seo Lumley r 
Osbomo (KOI) IK B 13’ 



ORDER XX. 


Judgment and Decree. 

1 T)ie Court, after the case lias been beard, shall pi®' 
Jttdgmeat when pro- nouiice judgment m open Court, edber 3 
iiounced. ouce 01 on some future day, of ■wmcii aue 

notice shall be given to the parties or then pleaders 

Judgment —Act VIII of 18o9, icet 183 It does not ipply to Hi'l 
Courts (1) in their original |unsdictions As to the taking of evidence, se 
Order XVIII The moaning of tho rule is (2) that judgment must he given upoJ 
c vidence duly recorded before the Judge himself, except ■where the Code fl 
of such evidence being taken before anotlier Judge or person, as in the c 
of 0 XVlIl rr 10 16 or commissions under Order XXVI As to the ® 
of the term ‘ jud^went,*' sec notes to sect 2, ante There is no objection 
fudge at tlie close of the hearing stating at once orally tho judgment 
intends to record and deliver but he must afteruards pronounce h»s 
judgment m open Court (3) It was lield that the pronouncing of judgmen 
of Court — though au irregularitj— v\as not a good ground of appeal ( ) 
the bame time a fiilure to observe flie provisions of the section m this re‘P 
Ins been strongly dnapproved of , for apart from its being contrary to n ^ 
(tmnsjtm t<p pronounce judgment m open Court is highly inconvenient an 
(Icpi i\ es the (’ourt and litigants of a valuable safeguard agamst error riea 
should attend when judgment is pro)iouiice<l and assist tJie Court by P®’” 
out an) error that mav occur (5) 

] 2. A Judge may pronounce a judgment written but 

Power to pronounce pronounced by Jiis predecessoi. 

Judgment written by 
Judge’s predecessor 


(J) 0 \L1\ r 3 

(2) Sco Naranblui t ^a^oHIi.il|LAr i 11 
H (' U JS 103(1007) 

(7) 3lA4Jra8 11 C It Ituliii^a \iii (Jb6J) 
(I) NiIiiioni\ i liholaii^ Chum 

1‘inK 337 (ISOI), and sco \«nl>A 

<« VI Itin. >r t KaniaUmmal, 33 M Iw J 


313 (1911) ojLii Court rtkrs 
plact and jnanntr of tho pronoimiini' ^ 
and a judi,mcnt ddi^crcd on a ho » > 
n>t oa tiut account a nullity ^ 

(,i) IJu Dalu , U-ir^oi mlo* 

(1 wd) 
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Predecessor’s Judgment — ^TJus rule adojits the decision m Parbutty v 
I£iggm,(l) which distinguislicd Mutty Lull Sen v. Desh Kar l{o},(2) where the 
written opinions were regarded as mere minutes, and not as judgments, on tlic 
ground that in order to there being a final judgment of the Court, there must 
have been a final meeting and consideration by all the Judges who heard the 
case as to what their judgment was to be (3) ^Vn objection liaving been raised 
to the legality of a judgment on tlic ground that the Judge wrote it after Jit 
Jiud been transferred, it was held tint this section afiorded an answer.(4) It is 
nob necessary that the judgment should liavc been written bj the Judge before 
lie has taken Iea\c or left the post which he was occupying when lie heard the 
case (o) This rule is nob mandatory (C) 


3 . The judgnieiit shall be dated and signed by the Judge 

, . , , . , . in open Couit at the time of pronounemo; it 

Judgment to be sifned. j i n f i 

and, when once signed, shall not afterwards be 

altcied 01 added to, save as 'provided by section loJ or on review. 


“Altered.”— Act Vfll ofl859,8ect 186 llulcdocs notappIytoChaitered 
Uigli Courts (0 XLIX r 3) m their origmal jurisdictions Where a part} dies 
after hearing, but before judgment, which is reserved, entry may be made nunc 
ino tuna (7) The judgment, which must be wmtten, may be altered either before 
pronouncement, or after proaouncement, but before signature, provided tJiat m 
such latter cose the alteration is itscU pconouuced This rule prohibits the Judge, 
subject to the exceptions stated, from adding to (or altcrmg (8)) his judgment 
.liter ho has pronounced, dated, and signed it (9) ^\ Jicro a Court raises socral 
issues, ind records findings on some only of them, it is not open to it subso 
ijuently to .add to its judgment further findings on tiic rcuiaming issues, although 
tliey may lead to the same conclusions as previously arrived at (10) In the Higli 
Court, wliere judgmentsare often delivered orally and taken down b) tlio Assist.ant 
Kegistrar, the Judge maj and does usually, revise the judgment out of Court 
before signature, and then returns the judgment to the record 


(!) 17tV R 473(1872), as to tho opinion 
^ of a Judge djing before judgment is do 
hvered, see R t Keigb, 2 £x 1) 65, 233. 
and 0 M 11 C R Rulings, tui (1869) 

(2) 9 W R 1, 01 (1807) 

(3) tnd see KJiclat Chunder Gbosc v 
Tara Churn Koondoo, 0 W R 269 (1866) 
UoLilchand, etc. Hank i Row, 0 \ 408, 
171 (18S4) 

(4) Girjashankar i OojKclji, JO B 24l 
(1903), batjeudra r Kastura Ivuuiari, 3 3 C 
73<) (1 B ) (IDOs) , Basant Bibari Gboshal 
V VertUry of btate, J5 A 308(1913) 

(3) bunder Kuar c Clundreshwar Prasad, 
JIC 213(1907) 

((>) Ruhiiiaur Ram, 33 V 220(1919) 


(7) Uictau Cliaran Das i Balbudhra 21 
A 314 (ISeO), and casts tlierc cited 

(8) Kishaii Kunvtar i Gangs Prasad, 
31 A 133(1 108) 

(9) \nd thereforu prohibits the prictit-c 
nferred torn Madden t rodtlinlac 7U R 
280 (1807) The P C , rtfcrring to another 
matter, said that reasons ought to Ik. stated 
pubbcly at the hearing below and should not 
lie referred to mtluenco the. decision of the. 
Court of Vpjical Deehcr t \oj(r 3L R 
P C 4S1 

(10) bhedaja t bhuaja, 4 Bom L R I2J 
(l‘«2) . such addition be mg contrary to the 
pruvuions of the scctuu. 
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4. {!) Judgments of a Comt of Small Causes need jiot 
Judgments of Small contain nioxe than the points foi determina 
cause Courts. tion and the decision thereupon 

(2) Judgments of other Courts shall contain a concise shle 
of other nieiit of the case, the points for deternara 
tion, the decision thereon, and the reasons 

ioi such decision 

Small Cause Com ta — See sect 185 of Code of 1859 'ihe lule dow cot 
jvpply to Chartered High Courts (0 XLIX r 3) It is m conformitj intli th 
limited summarj junsdictJon of Small Cause Courts that their judgments 'iliould 
'lUo be of a summary character 
invested with Small Cause Court , 
reasons for the decision, and thus ^ • 

case has received such consideration as also that assistance nhich it is ectitW 
to expect (2) As to judgments of Appellate Courts, sec 0 XL! r 32 posl and 
m the case of appeals to the Privy Council, sect 42 of the Charter (3) A decreo 
founded on a judgment not in accoidance with this rule is not according to hir 
'Uid therefore tho High Court under sect 25 of the P S 0 C Act (IX of 1887} 
has jurisdiction to pass such order lu the matter as it thinks fit (4) In i* 
case the High Court may set aside the decree and remand the case for trial upou 
the merits with reference to the order which it has made (6) A^Tien a judgaiMt 
18 defecti\e an Appellate Court which is a Court of fact, may itself deal 
the case as it appears on the record , (6) and on second appeal it should reinaDd 
the case directing the Judge to recoid liis decision and the grounds thereof (0 
unless It elects to act under the new sect 103 ante 

5 III hints in wiiicii issues have been fiauieci, the Couit' 
Court to state its shall State its finding oi decision, wth the 
ec on on each Issue leasoiis therefor, upon each separate 
unless the finding upon any one or moie of the issues is sum 
cient for the decision of the suit 


Findings on issues —Act VIJI 

r 

(I) \vrv>dnt Bhagu B (1907; 

(-) fe'-t Kliajuh Mohmic 1 1 Ishruloonisst 
OM I \ 492 oOlflbOS) 

(3> Stt Kntchil,ale3ana » Kadnjj»}-i 
1- M I \ 4 ).> Su2 (ISI'.l) llamiNaijii t 
Hhaakasawi 2M atp 70(187J) lluliainmod 
Umjitiz Uiimd i /ijUaih Jin 11 \ 4GO 
ro (ISbj) 

(I) Bii Jisoh I lluniasl i JJ B JJi 
Ho IS) 

(») Muik !U1 nvt T '^hn » I'l ,«.«! J 1 \ 
Tl(lsjl; /y I ckKjusUU linln»t 


fl«59 sect ISe, does not ipplj 

piragraf Ii of lieacliiotc , 

(CJ See KntclieJcalcjana t ICac)inJja;‘ 
nr \ at ]•. 502 (1809) 

(7) Kamit i Kamat 8 B 808 
ShiirlKssurGhosov S-vcl oo Clmni Giios'* 1-' 
\\ K U0{1871) “ 

riioicl BCL Krialiu Kcdh t 
RcUi o \r n C R 17-t{18-0) ml 
I»>forc. guing lus rcaaoia for a tUtrre W * * 
hiio I cji HM lo Ij Jjua N ^^****t/ 

Bmrjttj Jh), r CJiiin Itr UilUr, 1 - " * 



riRsr Scuti) 
0 20, r G 


JUDGMENT AND DLCRED. 


865 


Courts (0 XLIX r 3) Tins lule renders it imperative upon tlio Couit to 
pronounce its opinion upon such issues as may be necessary for the disposal 
of the suit It does not, however, disable the Court from detcrminmg the other 
issues also (1) In fact, it is convenient that this should be done where evidence 
has been allow cd to be gu en on all the issues, smco by omitting to do so a case 
may have to be remanded which might otherwise have been finally decided on 
ippeal (2) The findmgs, however, on issues other than those upon the determina 
tion of which the decree la based ought not to form part of the Court’s decree, 
and will on application for that pvuposo be struck out (3) 


6. (i) The decice shall agiee with the judgment it shall [s. 

contain the uumbei of the suit, the names 
on en o ecree. descriptions o£ the parties, and paiticu- 

lara of the claim, and shall specify clearly the relief granted or 
other deternnnation of the suit 

{3) The decree shall also state the amount of costs inuuied 
in the suit, and by whom or out of what ■pro'peHy and m what 
proportions aucli costs are to be paid. 

(5) The Court may diicct that the costs payable to one [s. 
party by (he other shall be set off against any sum which is admitted 
or found to be due from the former to the lattci 


Applicability of rule — Act VIII oI 1859, sect 189 Tins rule doth not 
apply to High Courts (4) m ongiual jurisdiction An opinion lias been expressed 
that tho section of the former Code, bj virtue of the operation of sects 582 and 
032 of that Code, was applicable to the High Courts on the appellate side, but 
that if that was not so the Court had an mlicront jurisdiction to bring its decrees 


m accordance with its judgments (D) A 
post A judgment ordering a decree to 

(1) Dwarakonda t llHarakauda, 4 VI 1J4. 
130 (1S81) 

(2) lb , Tara Kaut Uaiierjco t Tuddo 

money Dosscc UPC 63. CO(ISCO), 
s c .lOM I r 47o BaldooSmgbt Dhatam 
Kunaar, -0 k 334(1003), and sco obserra 
tiona of P C in Muliammad MumUz Vhinad 
j, Zubaida Jan, 11 k 4G0. at pp 470 471 
(1SS9) , but bco Barbauidi'o Naraui Suig t 
Mackenzie, 10 C 1005 (1&S4) ks xrgarda 
tbu else. It IS to be obi,>.ncd that tbo Court 
need not have tried tbo question of otcupanc% 
at all Tho question reftrn-d to in the text 
IS wbclber. if CMdcuco is takiii oQ an usut, 
tho Jud^o slioul 1 txpnss bis tiudmg on it 
Ilk lasucitixl lapixssis an opmiua 


s to decrees m appeal, ®ee 0 XLI r 35, 
be entered up in terms of a petition of 

(3) Baldeu bui^h t Dbaraiu Kunaar 2<> 
k 331 (1003) , and sco ^aniLi mi llai v 
BoiiomaU Labiri, 11 ( 544 [1&85) , sal qu 
03 to amendiuint uf jud),mint 

(4) O "VLIX r 3 See as to amoudmtnt 
bt High Court Knrmi Mahomed I Rajooiua, 
13 11 174 (I8s7» (inbertnt poucr to rectify 
ixtord], Pberozsha Pistonje Uaiidiria I bun 
Mills Ltd. 32 B 370(1697), and see kd'O 
«atc LciKral i Mohammad Husctu 4 11 H 
i. U 203 at p 207 (l6o7) (urd r fur sul.sti 
tutmu muiuUs dueeU-d t> K drauii up, 
bifuro mmuUs nutured into ord^r, Court 
altered din.^tiotu] 

(5) Muliaiiiuiad Nauu ul Ub Kbau r Ibsau 
LlUh Khan. 14 L 2-0 (l6J2] 
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compromise is not sucli a judgment as is contemplated by this rule, there km? 
no expression of judicial opinion on the merits of tlie case (1) 

Contents of decree. — Tlicdecrecmustagreewith the]udginent,anduiikr 
the next rule the Judge sliould be satisfied of such agreement before he signs it 
The material findings in each case should be embodied m the decree, and if tkj 
arc not, it is incumbent on the parties to a\ oid their being bound by decisions 
against which they ha\e no right oi appeal, to applj to the Court nhich pissed 
tjie decree to amend it in accordance with the judgment,{2) for eiidence cannot 
be given m execution to clear up uncertainty in the decree (3) Decrees shouil 
be drann up m such a uay as to be certam and capable of execution (4) and as 
to be self contained and capable of execution nithout reference to an} other 
document (5) But if on reference to the record the defect in the decree ® 
so far met as to render the decree capable of execution, it should be executed 1 1 
For though Courts should be caieful not to draw up imperfect decrees, it is a o 
just that litigants should not be deprived of the fruits of their succe s ^ 
the carelessness of the Court or its officers m the preparation of ® 
decree (7) 

In order to see what an ambiguous decree leall} means, the Court 
look both to the judgment, pleadings and the record, for the decree states o } 
the relief or other determination of the suit, but not the grounds of deteTCUi|^ 
tion, nor does it afford any information as to the matters uhich were m 
Ajid the Judge passing the decree being the most suitable per'^on to cons 
It, a Superior Court will not ordinarily feel itself justified in placing on i 
different construction (9) In a recent case in the Calcutta High Court a ^ 
of a loner Appellate Couit was set aside on second appeal, not because i 
cnouooiis but because its meaumg was doubtful {10) . 

A person cannot get an} thing by execution other tlian that 
dccitc describes (11) No person takes anything under a decree unless it is o 


(1) itauicsbwar PiobaU i Cliandicslinar 
Piosad, 7 C W N 880 (190J) 

(2) Nuniiit Khau t Phadu Buldia. 0 C 
ai0{18S0) 

(3) DMarkaiiath tlaldar i KAinalaLanlli 
Ualdir, J B ly It ylpp 128 (1809) 

(t) Ih 

(5; I Daijacc i Mahunitd IfobaiucI,. 

S C 970 (1882) , Lachmi t Jviala 

XitJi, 18 A 344,347(1890) 

(0) Jawaliir t Kiabur Cliaud, iJ A 
jn (iSil) 

(7) Lacluni Martin t Jttala Natb 18 \ 
Jli, 347 (1890) 

(8) Lacluoati Sintjli t Mohan 3 V 497, 
iJ8 (1679), Liicbnii ^taraiii t jHataAatb, 
18 1 314 (1890) [diet ninl obK-rrms u|wn 
MuLiiuimad Sulaiiuiii i Mulianiuiad \ur, O 
\ 30(1891)1, JuM di r Mil ( Kisburtbaiid, 
Ji I 310(1831), ‘'anUra r KtJu, Jl M 


29,31 (1889), Ridba Persbad Sill? ‘ 

111, 18 C 108(1800), KahlvrisbBaTagor 
Secretary of State, ICC 173atp 1S3( 
sc 15 1 A 186. Biemabait- 
13 M 313 (1890), Jagatjiti Sorabjit, ‘J 
159 (1891). a 0. 18 I A 1C5, 

Ksdtdas t Jumalial Isatbiji, 1** ^ 

(1893) , Sri Itaja Kao Lak*b»u ^ ^ ^ 

Inu,»aiiti, 2a I A 102 (1898). as to 
struc.ion of judgment iiiconiii»tt.nt m )*• 

SCO Bykunt Cbundcr t Dbunpal fei'iS"' 

W It 104 (1873) , . 

(9) bhaikJi Biobarut Vli v Sbah Co 
Nujnf iW B nMiit (1S65) 

(10) llc\CHdra Natli Cboudlirj t 

Hadi. 19 C L J 513 (1914), 1> ^ 

jenkma, I J u ih 

(11) IlHarkinilbllald.ri KariidaK'" 

Ifaldir, 3 B L It An* 138 
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tohiiU m the (luUnni; j))it,c\cu tKuu^hhi«i>iiit(*u incntioiicil in it (.I' luIilic (1) 
\\ hit 11 uitcndcxl U» 1 k 5 onlcutl should In r3cj»ic««l\ dcclirttl (J) For ajiythinj: 
which the party cxccmiiig the lUttcc Ji In ncnirr niust l>c found in the dccrci 
which he ii executing, nud nul et^ewhetr . and whicli deuce muit be executed 
asIt^tltldl, tuch la costa ,(?) mteit it , (I) innnc profits, (o) or interest 
on nie»iic profits (C) The iillc-tleeds of an citate Icaie*, ind other docun etts 
of the Iihc Lmd ire iccrisurt to the e«lite ind pivi witli it, wficthertlu 
triiifUr IS nude h\* conxejance, certilieitc of nh, or decree for pos- 

f-emon (7) 

A decree “ ucording to the tornu of the judgiiunl debtors written state 
ment,*' incoriwrates tlic ternu of it (tf) A dc'crec for ‘llic pluntifl’s claim 
with cu'ti," Mxs held to mein the cliiiii is liul in the. pliint (0) The words 
the pliintill iH to ha\e judgment fur his inuict} with interest at the full legal 
rate ind the costs c,( the proccediiigi in the Court below,” luxe l)ccn held to 
guc plauitifl *t decree for the moicli cUiuu'd b\ him, i e the sum which lie 
alleged to be duo for principal pfusmtorist, with interest from the ditu of suit up 
to reilization (10) Adcercodcchrmg tint the dcfcudint liisa right of occuptne) 
unpa>mcnt of a proper rent without defuimg the rent is dcfcctivc,(ll) and io is a 
decree for cxclusixc jkissiisioo of land not in the lolc possession of the jiulgmeut* 
debtor^, the shares of tlie diftcrent shircholdcns not haxiug been dcfuiid ,(1J) 
as iKo i declaratory decree regarding the po««ciiion of an idol from timo to time 
by Luntcnding pirtics which does not define the period of worship b\ cieh, and 
proxide fur the rccoiiNesancc of tin ido) (15) As to dcirem for accounts, (11) 


(I) Nawab Syuil /uynul tUIccat 1‘ltuo 
lasb Cliuudcr, 13 tv U iJo (]s71) (inwtskc 
m licading) 

(•} IvruhloWwburo Dull i Itoo^lall Doss, 
S C l>87 (ISSi) 

(3) t tde jxul 

(4) Muiioodua t llhcekare-Q buigli u 
W It ten , taaLdas m e UdLu v Ibuoa 
Un„a PilUi, 2 I A. 210, 228 (1875) , belli 
GuVuldass t Murli 5 1 \ 78 (1S7S) , KaIcc 
N ilh Paul c >uboddcci» Cljundcr 17 VV It 
175(1872) 

(5) Musooduu Lall v liliirkareo biu^li, 
9 u lira 

(6) Maliomcd YaWuub e Mahomed Zuho 
orulUuq.22\\ It 533 (1874) 

(7) Shxi Bhawaiu Bun v BevTiio 
Madhairao, 11 B 485 (1887) As l« 
buildings, see Ram Bbono V Ishanee 2W It 
123 (18C5) , In re I’aranunick, B L It 
(P B ) 595 (18GC) , Juggut ilobioce v 
Dwarka Isatli Bysack, 8 C 582 (1882) 
Bhuuia Lai Seal v Gopi Aath Khettry 22 
C 820 (1895) , Isiiiai Kam Ruwihaii t> 
NazaruU bahil>, 27 M 211 (1903) 


(8) lUm Nail Lin lUi i Lai Ulut Itai, d A 
775(1881) 

(9) bouic Sbrmii esaiki i Kruhuajia 

llcgdo, 11 B 177 (IhSb) lu lliauimau 
bmgh t LaHei Run 2 V 342 (1S7J) the 
lourt refused tu giio a nlicf uul mcntiuiied 
III tho decree m (uiuur of hu claim,’ 
eliw,,)! il vrea A tuTwwA Uw 

claim 

(10) Gu^K-e Kusra t Brindabuii Chuuder, 
19 VV K 41 (1872) 

(11) lCalce Naraui u < bunder Naraui, 2J 
VV U 22h (1875) 

(12) Hurry Vlolmn v Buarkauatli bem 
18 VV R 42(1872) 

(13) Ram Soondur i laruck Chuuder, Id 
VV R 23(1872) 

(14) Annoda Prusad Roy v Buarkauatb 
Oangopadhya b C 754 (ISSl) , Sbusheo 
Shekhur V Sulccm Biswas 22 VV R 191 
(1874) , Shoshi Bbuos in Pal v Guru Churn 
Mukhopadhya 7 t 89 (1881) Hurrmatb 
Ram Krishna Kumar Bakslu 14 C 147.153 
(188G) Partab Bahadur SiHoh v Chitpal 
Singh, 19 0 174(1891) 
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cancellation of instrument, (1) contnbutioii,(2) of a declaratoiy character (3j 
maintenance, (-1) in mortgage, (5) and in Hindu Iw cases, (6) see cases cited 
below AVherc tlie plaintiffs were entitled to ask for tlie perfoimance of the 
part of a contract in winch they ■were interested, and the defendant clairred 
ei-BCution of tlic whole, to which the plaintiffs did not object, the Couit, it 
held, ought to have passed a decree directing evecution of the whole contiact 
instead of rejecting the claim (7) 

In a suit against a legal representative, the decree should state that it is 
against the defendant in that character (8) 

During the pendency of a suit brought b} A for immoveable piopertj, 
died, and Ins only son was allow’ed to represent him It was held that m t e 
decree he should be described as ‘‘substituted appellant as repre^entatne o 

Ills father A ’ (9) 

The relief gianted must be cleailj specified It is not withm the 'Cope 
of this note to discu^h what relief should be granted in au) particular ca«f 
but certain principles of general application may be here referred to 
lelief granted ahoidd be consistent with tlie pleadmgs (10) As a genera ® 
a plaintiff should not be decreed more than, or a relief different from ® 


(1) Ajit Suigh 0 Bejai Bvbador Sin^b 11 
(. 61(1884) 

(2) Bhunit Pand\.yv Numthooia Koo»r 
23 W It 421 (1875) Mobadeo Misscr v 
Lohori Misser 24 It R 250 (1875) Suput 
Smgh i Imnt Tewari 5 C 720 (1880) 
XtaabMuajoreev Radim Soouduiee 23 W R 
283 (1875) Tbc liability is several in con 
tnbution suits As to default ubero decrees 
are joint and screial sec Salig Ram v Bam 
&tivak 2 Agia Misc 14. 

(3) Pirtbi Pal IvuuwaJ V Guiuau Kunwar, 
17 C 033 (1890) Dbunput Singh t I^arain 
Persbad 20 W R 94 (1873) , Rangacbariaii 
V \egna Dikshatur, 13 'M 524 (1890) 
Venayak Vinrit v Abaji Haibatrav, 12 B 
416 (1887) , Rani Soondur v Tonick 
Clmndcr, 19 W R 28 (1872) 

(4) Vishnu Shambhog v Maujamma 0 VL 
108 (1884) , /tsbutosb Banoerjee v Lukhi 
mom Debja, 10 C 139 (1891), Mansa 
Doviti JtvanLal OA 3d (1S9G) , Satbanatba 
t Sulib.! r^kshmi, 7 M 80 (1883), Abdool 
luUibv Aibuntssaloliatun OC 631(1881) 
Mullu I \ irainmal, 10 M 283 (1880) , Rajab 
PriUico famgb v llanco Baj Ivooer, 2 A II 
C R 170 (1870) 

(5) boo Gouts TrausUr ol ProjKrty Act, 
IkviliUli tr^ Ohosoe Law u( Morfgagi A 
fi w iOMa will bu fuinid tulIccUd iii 
U Kia dj n iiuUa (u s 20U 


(6) 8.0 some cases collected Bi 0 to 
calys CPC notes to s 208 on “““ 
representative, Fathers debt 

‘ 'llanaeer of infants estate Ivarnansn 

Uralare Hindu widow, winch are n 
Jierc dealt with as being lejofld the se 
of the Commentarj See Majnee ‘ 

(7) Hari Raghunatb i luishnaji Auaa' 

19 B 540(1894) . 

(8) Girdharlal Kriabnavalabh v m o 
8 B 309 (1884) , and as to decree soug 
bo executed against representative ° 
family Guruvappa v Thunina, 19 
(1837) as to decree against wrong 
representatn o of a deceased 
Basuantapa Shidapa t> Bam.OB 
-Uvoba Dada v Sakbaram, id 429 (W 
ranmdro Deb Raikut v Ram Jogudishva 
14 C 31C (1837) [decree against exccu 
acting under a will afterwards found inva i 

(9) Ran Bijai v Jagatpal Smgl*. 

HI 120 (1890) 

(10) Eshan Chundert Sluinacburn^ii 


(lovid Paraslirim i Mirarji, 20 B 
il'iJo} iNan.it \ijw, 20 U 0-7 (IbM 
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which he a&kcd loi , (1) though ichef Uiay he prajtd for m the alteiuative (2) 
Where, however, the amount of mesne profits is directed b} the decree to be 
ascertained in execution, the plaintiff is not hunted to the amount claimed m the 
pKint (3) xVs to purchase by plaintiff during pendency of proceedings, see 
note (4) Wlicre a plaintiff sued, ululo liis lease was still running, to recover 
posbcsbioii, and the loan expired after action brought, but before decree . held 
that the decree should have declared right to posscBsiou with mesne profit®, 
but should not have declared actual possession to be gi\ en (5) The relief givin 
must of course be one authorized by law So in decieemg a claim on a simple 
money bond a Court has no authority to direct the realization of the moue) out 
of any named property, and thus make it a charge upon such propert) (6) 

Where a decree of a Lower Court is confirmed on appeal, and that decree 
directs something to be done within a specified time, the tune is to be counted 
from the date of the appellate decree (7) But the rule docs not apply if the 
appeal as 'M'didrawn , \^) and Bic fact that an appeal lias beEn piesEnlcd doe?, 
not enlarge the time for pa)ment of the sum decreed, or prevent the decree 
from being executed (9) The mention m a decree of a term when a particular 
right 13 to become enforceable is not a condition precedent, but indicates a 
term from which limitation runs (10) 

If the decree is not accutatcl) and properly drawn up the part) sliould 
apply to amend (tide post) 

Costs — The actual amount of costs ma> not be settled m the judgment, 
but, under the second paragraph of the rule, have to be deteimmed subsequent 
to judgment for entry m the decree An order passed by the Coprt determining 
such amount must be treated as a continuation orcomplet ion of the judgment (11) 
The decree must state the amount of costs, and by whom, and m what proportions, 
they are to be paid No costs not interest on costs, can be rocoveted unless they 


(1) Ghyrullahv Ivishotcoath, 5W B,Act 

X , CO (ISGO) , Samat v Amra 0 B 31H 
(18S2] , Narasuulia Cbarjalu f Ap|>a Itau 
18 JI 122 at p 121 (1894) Sambay^a t 
Gopala Krishnamma, 15 489 (1892). 

Krishna PAlai v Bangassnii Pillai, 18 M 
402(1895), Madava Xaikan V AppavaNai 
kan, 2 M H C n 394(1SC5), Palaniyandi 
V. ^lultusaint, d M II C B 441 (1865) os 
ti) whether m a suit for exclusive possession 
joint possession may be gn'cn, seo Antu Singh 
t Mandit Smgh 15 A 412(1893), as to 
accessory right, see l{a)agrce\a v Sami. 15 
AI 2b6 (1891), in FarshoUm Bhatshankar 
t llumal Zunjar JO B 190 (1896) b suit 
for cjoctniciit was turned into a rtdemplion 
suit 

(2) I’crumal t Iva\cri, 10 M 121 ()bJ2), 
Nana t Appa, 20 U C27 (1895) 

(J) JadooinoiHj Dabeo r UafirMahomed 
8 C 2J5 (1881), Ciauri Pruaad Kuondo t 
lUilU, 9 i 112 (1882) Under tbo iimaut 


Codo, however, mesne profits are determined 
la the suit and not m execution 

(4) Uamanrao t Bustoiuji, 21 B 701 
(1895) 

(5) Uinanuiid Hoyt breekislicii Baiiiicrjee, 
7 W R 248(1867) 

(6) OiuTito Lall bircar v Rauidhun Cha 
keo, 18 W R 503 (1872) 

(7) Baulat t BhuLandas 11 B 172 17J 
(18SC) [tune to redeem] Rupchand v 
SbaPish ul Jehan U A 340 (1889), Kodai 
Singh t Jaisri 13 V 370 (l8S9) (pre 
emption], contra as to redemption, Bhola 
^atb Bhuttacharjei t Kanti Chundra 
Bhuttacharjic 25 C 311(1897) 

(8) Patloji t Ganu 15 1) 370 (IbOO) . 
Chudasama t Manabhai, 10 B 243 (1891) 

(9) Aminabi t bidu, 17 B 547 (1892) 

(10) Nara^auChitko ( \ ithul Par^hotaiu, 
Jill 23(18»7) 

(11) Aenkata JOga}}a I \ t nkaU«iDihadn, 
24 \| 25. 20(I'*0U) 
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c incellation uf ]uatrument,(l) contribution (2) of v declaratory diameter (3) 
maintenance (1) in mortgage (5) and in Hindu laAv cases (6) sec cases c | 
below AVliere the phmtifls a\trc entitled to ask for the performance oi tb 
2 )irt of a contract in wliicli they weio interested, and the defendant t sure 
execution of the whole to which the plaintiffs did not object the Couit it ws 
held, ought to have passed a decree directing exeeution of tlie ivliole con rac 
instead of rejecting the claim (7) 

In a suit against a legal represciitatuc, the decree should state a 
against the defendant in that character (8) , 

During tlic pendency of a suit brought by A foi immoveable 
died, and Ins only son via? allowed to rejircsent him It was held t a m 
dcciee he should be described as ‘‘substituted appellant as lepre^en a w 

Jus father A (9) , 

The relief gianted must be clenly specified It is not witlnn 
of tins note to discu s wjiat relief should be granted m any partic ar 
but certain principles of general application may be here refene o 
iclicf granted should be consistent with the pleadings (10) As a genet 
a plaintifi should not bo decreed moic than or a relief different a 


(1) Apt Singh 4 Bcjai Bahadur Smgh 11 (C) See fconio ca^es collected m 

t 01 (1884) calysC P C notes to s 

(2) Bhunit Pandt-yv Nuuthoora Ivooei icjircsentitivo, Fathers n« ao 

23 W E 421 (1875) Molndco Misser v Manager of infants estate . 

Lnhon Misser 24 R 250 (1876) Sup it Uralars Hindu wi low ^ ^pe 

Singh V Imnt Iciarj 5C 720 (1880) here dealt with as being U>oBai ^ 

Rash Munjoree t) Ridliabooiidurce 23W B of (Lc Commentary See aj®® 

-83 (1875) The liability is socral in coa Law 

tnbution suits As to default where decrees (7) Hari Ra^hunath i Ki s ina 
are joint and sevoial see Sal g Ram v Ram 19 B 540 (1894) iiaiSb^ 

S wak 2 Agia Alisc 14 (8) Girdhailal Krishaavalib i V 

(J) Pirthi Pal Kunwarr GuiuanKuouar 8B 309(1884) and as to decree 

17 C 933 (1890) Dhunput Smgh i Raram bo executed against representaUvo ^ 

Ptrshad 20 W R 94 (1873) , Rangacharian fanuly Gururaipa i Thnnina j^oniia 

V Acgna Dikshatur, 13 M 524 (1890) (1837) as to dccrcoagainst 

Vtnayak tinrit i Abaji Hiibatrav 12 B rcprcscQtatiro of a deceased gp,jg§^) 

410 (1887), Ram Soondur v ranick Bas vantapa Shidapa t ^ ^ /jSsj) 

thunder 19 W B 28 (1872) Vkoba Dada i Sakharam id 

(4) Vishnu Shambhog V Manjamina 9 VL lanmdro Deb Raikut v RaniJnS® guto;! 

lUS (1881) ^tshutosh Bannerjeo v Lukhi 14 C 31G (1887) [decree against 

nom Dcbya, 19 C 139 (1891) Mansa act ng under a will afterwaulsfoun ^ 

Dovie JivanLal 9 V 3J(1S0G) Satlianatha (j) Ran Bijai v Jagatpal Sug 
1 Subbk Lakshmi 7 M bO (1883) Abdool III 120 (1890) H M 

lultihi Zabuiies^KJiatun OC 031(1881) (10) tslian Chinidcrv 

Mulltn \iraiimal, 10 31 283(1880) Rajali I V 7 s c C W K P S aaJ 

Pntluo famgh V Itauco Raj Kootr 2 A II lyo&aint v You Kuy, 14 C 80- (1^ ' 

t R rO(lS-O) %rith tho oviduicc faoexclusnol 

(5) bt“0 (lOurs iriiwf r of iroitriy \ct can only bo decree 1 if cxclusno 

Itv')hlN> try lihosus of MortgOe,e V |roxcd Parasbram t 31irarji. - 

f w wa will Iiy found twlltcU I ii (JbOa) Numv w liiw 20 B b-7 ( ^ 

(1 I\i:i ly a I Ua tu a -Od 
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«luch he rt'kwl Jor,(l) though uliet »m\ 1/c fnr in llic ilt«.nuti\e {-) 

Where, however, the amount of mc^ne profiKi i« tlirwlcil bj the <kcrrc to fx- 
ascertained in exi'cution, the >4 nut limitctl to the njnounl rhuiicd in the 

phmt (J) As to jiurcln^c hj phiiititT during jicmlencv of j)foccc<bng», fcc 
note (1) Wlicrc i\ phmtitT fued, while liin lea*-? wax xlill running, to rtrover 
\i()vso«ion, and the loan cxpue»\ alter uttnm brought, but liefoie dicttc . held 
tint the decree should Invc dcchrcil right to ^n)'^f'(v.l()n with inc>nc i»rolit'‘, 
but should not Invo decHred actml tu I* given (5) The rdicf givi n 

must of cour^o be one authonicd by liw So m dccrei ing a rUiin on a smiple 
money bond n Court lias no authority tu direct tho reiliz.itii)n of the inonev out 
of my mined proiKrtv, ind thus make it a charge upon such propirtv (n) 

WHicro a deerve of a Lower Court u confirmed on apped, and that decree 
duvets fomothmg to be duim withm a specified tune, the time is to be counted 
from the dite of tho appellate decree (7) Hut the rule does not apply il rtie 
appeal is withdrawn, (8) and the fact tint in appcil has been pn-mtid does 
not onbrge the time for pajment of the sum dvcrcul or prevent the dicric 
from being cvecuUd (0) The imntion in a decree of a term w)un a pitticul ir 
right 13 to become enforce ible is not a condition ptiicdeiit but inditalcs u 
term from which Innitatiuii runs (10) 

If the decree is not atcumtoU and propirl) dnwn up, the jnrtj should 
vpply to amend (i tde jw^t) 

Costs.— The actual amount of costs mav not bo ‘■ttthd m tin judgmiut, 
but, under the second paragraph of the rule, have to bi dctcrmimd sub-ccpiciit 
to ludgmont for eiitr) in the decree .Vn order pa«M d b> the Coyrt determining 
suchamount must bo treated as a contmustionorcoinph tumof tho )udgmcnt (U) 
Thedecrco must state the amount of costs, and by whom, and in what proportions, 
they arc to bo paid No costs, not interest on costs, can be rtcov ored unless thej 


(1) Gh>niUaIit }visliorcaatli, S W U.Act- 
X , CO (laCC) , Samat v Anira G It 301 
(1SS2) , Naroaiuiha Charyalu t \pi» Itaii 
18 M 122 at p 124 (1894) baubayya » 
Gopala Kruhnanima, IS 489 (1892), 
Krialnu Filial v Jtangasaoii Filial, 18 M 
402 (1895) , ilailava Naikan v Appava Nai 
kan, 2M II C R 394(18Ga), Falamyandi 
V. Jluttusami, ? M H C R 441 (1865) as 
to whether in a suit for oscIusito possession 
joint possession may be given, seeAnlnSiogh 
t ’Ilandil &ingh. 15 A 412 (1893), as to 
accessory right, see Uayagreeva v bami, 15 
M 2s>fl (1891) , m Parshotam Bhaishankor 
V llumal Zunjar, 20 B 190 (1896) a suit 
for ejectment was turned into a redemption 
suit 

(2) Fenimal v haven, 10 JI 121 (18J2) 
Nana v Appa, 20 B G27 (1895) 

(3) Jadoonioney Dabee c HafezMahomed, 
8 C 295 (18S1) , Gaun Prosad Xoondo v 
Itcilly, 9 C 112(1862) Under tho present 


<odc Iwnovcr luisnu profits uro dcUnnii)i.d 
ui the suit uiiil not in execution 

(4) Wauiannio t lUistuniji, 21 B 701 
(1896) 

(5) UmaimndRoyi broekisliciiBaniarjn, 
7\\ U 248(18o7) 

(0) Oninto Lull hucar v Ramdlmii Cha 
ket, I8W R 003 (1872) 

(7) Daulat i Bhukandas 11 B 172, 17j 
(1886) [time to redeem], Rui>chnnd v 
Shamsh ul Jehan 11 A 340 (1889), iCodai 
Smgh V Jau.ri 13 A d7() (18S0) [pro 
emptioti], €ontra ns to rodomption, BhoU 
Nath Bhuttacharjoo v JCanu Chundra 
fihuttacharjee 20 L 311(1897) 

(8) Patloji V Ganu, 15 B 370 (IgOO) 
Chudasama v Uanabbai, lo B 243 (IgOJ) * 

(9) Ammabiv Sidu, 17 B 547 {1S9'>) ' 

( 10 ) NamyanChitkov Vithul Parshotau. 

J2B 23(1887} iaisuotaui, 
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aie mentioned lu the decree, though the judgment sa}s thej should be given (1) 
-The mere specification of costs without an allotment of responsibility for them 
IS not sufficient (2) But it was said to be not necessary that the specific sums 
whicli go to make up the costs sliould be set forth (3) AVherc an order denotes 
generally that costs should be paid, and then afteniards specifies a particular 
sum in respect of those costs, the specified sum comprises all the costs to which 
the party will be entitled (4) It is not the practice, where costs of an inter 
locutory proceeding have been disposed of, to consider that an award of the 
general costs of the suit interferes with the order disposmg of those partial 
costs (5) If theie is a set off on account of costs, interest should onl) lun after 
the set oft has been deducted (6) The third clause is taken from sect 221 of 
the last Code It has been held that a decree for the payment of money md 
for costs in the suit is indivisible, so that its benefit as regards costs cannot 
be* transferred apart from the rest (7) See notes to sect 35, ante 

Amendment of decree — ^Evety Court has inherent power o\er its own 
records so long as those records are m its power, and it can set riglit any niistahc 
in them (8) A decree is the decree of the Court and not of the parties ft ^ 
the bounden duty of a Court, of its own motion, to see that its decrees arc lu 
accordance with the judgments, and to correct them if necessarj Tlieie u, 
therefore, no limitation for an application to amend the decree (9) B ^ pio 
liibits the alteration of a signed and dated judgment sav e (except in the caSC o 
clerical cnors) by review Sect 152, which embodies tlio tliiid paragraph of 
the formci sect 206 gives a power to amend the decree, it bemg a right mcidoii 


(1) Xobo luisto Jlookcrjto v Pirbutty 
Climn Rliuttacharjcc, 13 W U 23 (1870), 
Chowdhry Ooluck Cbuudcr v Cboudliry 
Oun^aNiriiu 18W R 111(1872) Mudduii 
riiakoor I Morrisoii 18 W R 253 (1872) 
Rajah LccUnmid Siugb v Court of Wards, 
11 W R 387(1870), lorcstcri >)ocrctaryof 
btatc, 4 I A 137 (1877), but i,cc Kajah 
Rughoonuiiduni Arcott, 19W R 46(1872), 
uhcro the rito \vaa not sjiecificd m tbcdcercc 
iiid tlio cxcLUting Court estimated the rate, 
foil "Madlmb Lill Khan i Noyan Ghosc 0 
C L R 2J1 (1880), b^-ud Sfiah i> AJecr 
Rtiaut,171\ R 414(1872) 

(2) Jimokci Aath Vlookcrjic t Joy Kiabcit 
Mookirjet, Jl \\ R 4{Is7i) 

(t) Mothoura hmi t Ilur^ Kuhorc, 18 
\N R 2s(j (1872) , Raghu v Rajtndra, 
U C IV N* 550 (lJUJ) 

(4) bliarotU IVrsbad i Lucliiui.i{>ulSiu^Ii 
18 VV’ U 8J(l8J2), but as to costa of trails 
I klion in -ijijKals to P U.hcoib , A-<,,urAU 
t Nu^iiulr I Chiindir, 2J VV R t<i3(Jb7a), 
^1 1 1 lull ihkkxri Ml iTL^oii, «uj r<i , Ram 
t xiukrl.h M I I’xusunii ) Couiii cr *'aniiy il, 
10 ( 1( ii (|S''I). Nilinadliub ilorki t 


sumbhur 21 W It 411 (IS'D' 
c-teo uitcic&t on tbeso costs was oivca 
(5) EaOlia Pci^haU Sui„li * P™' 
swai bingli 10 I A llJ(lb82) 

(0) AmanatAlit) Mt Rmdbo> ^ 
138(1870) 

(7) Ram Chandra t Vbdul Hakmi. 

A 204 (1013) ^ 

(8) Karim ilahomodi Rajooiua.l-l' ' 

(1887) , and this power oMsts mdopendeut o 
the procisions of tlio Code Jlubainiu^ 
Naim ul lah v Ihi>an ul lab l-l ^ "" 

237 (1892) Sco cases tiled m Mui 
notes to 0 28, r 11 

(9) Ivaluv Latu,21C 25J(IbJJ). 

t I*ra^i. 10 M 51 (ISSfa) , bbiva^ V 
Sluvpanth, II 13 284(1886) , R igliuiuitbR-^ 
« UajKumar, 7A 270 280(1881), 
Rime Manbmgh, 8 V 112 (1880), 

V Ki'.ho lull, 9 \ 301 (1887), Muliaiiuna*' 
bulaimaii Kli'iii t iluhaiiiinail \ ir Kliin, * 

\ 207. JJO (1888) , contij Gaj i Pn-^kJ ' 
Sikn Pri'viil, I V 23 (1881) which m 
rulid. i Juiki, 11 C L J 

(nij) 
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t« iiiv Court to coritK-t tl** loiitu) i«oi\ls tn mmIi w%> |{ jirdUd \s will nnko 
them rciiro cut truU the iloruion \\lurh w-i** intended lo be judicnll^ expressed 
«bcn the judgment dcluored (1) Tim m-ij bo done where there is clerical 
or inthmetiral crn)r,(J) or i Mrnnee with the judgment (0) The power is, 
howc\er, Itmitctl to tin-*, and phouM not beexercisotl except ut accordance with 
the terms nl r 3 or “cct rj2 ,arle (!) Witen a decree is m perfect accordajico 
with the judgment, It nnnot, subject to the protfsions of sect 152, aulc be 
altered, however c^noous the litter iin\ be (5) The Cede pivis no power 
to alter or mtn the decree A review of judgiuiiit or an nj^jical can alone do 
this (C) Tlic Ifigh Court has no povrer to alter its own decrees except under tho 
provi‘'ions of this rule or ••ect It has, however been recently held 

that a partj is not limited to the rcnnalj given by these provisions, and that 
3 suit will lie to rectify a nastahe in n decree , (6) but in another ease it has been 
stated that this can onlj he m special circumstances, and that as a general rule 
such a 'Uit is not mamtainahlc (9) ^\n application to amend nny be rclu'od if 
made a long time after the date of the decree, and the latter should not be 
amcmled after execution is barred (10) A decree however has been amended 
subsequent!) to a Court sale (U) 

VpparentU arcording to one view undtr tiu 1 ist ( odt i derrre nUj’ht hove 
Ihcn altered citli r hv w i> of apjdicatioii und*r eeet 20b or under sect 623 (12) 
K an appUeattoii for rev u w was made on rcm ral grotmds and one of theraroferred 
to a chrical iniM ihc vnd if the other grounds were licld to be untenable, the 
Court mijit reject the application and rt fer the applicant to bis remedy under 
sect 200 If It did not do s*» but on the application for a nview amended the 
clerical mistake the decree dravrn up became the final decree and an appeal 
lav it It was brought wnthin tlu prescrilicd time from such final deen c (13) 

I’roccedings under sect 200 could not it has been said be regarded as ol tho 
same nature in auj respect as proccedmgs und<r sect C23 corresponding with 
sect lit In the former case the correctness of the judgment is not qucsstioncd, 


(IJIucvsi bUttion > \\ It tot (IMS) 
Dlaubinsht Itasant Siiigh S \ 'VI9 534 
(ISSG) tint bco Raghuiivtli DaKt Itaj Kii 
nxar 7 V 270 278 (1884) 

(i) See f nnstanee DhanSJ\j,li llaNViil 
binfeli 8 V 519 aly '•34(1880) 

(3) tven after tho lecroo haa been signed 
by tho TuOpO and even if it does not fall 
withm sect 132 Rrijrataii t> Jayiarain 
37 0 049 (1910) 

(4) Sec Abdul Ifajai Ivlian t Cbnnia 
IvUdj 8 A 377 (188f‘) whero the amendment 
was illegal the decree being in conformity 
with tho judgment and ParamoBhraya t 
Seshafciriappa 22 11 364(1899) where this 
being tho case the added words were ox 
punged Raghunath Pas v Raj Kumar 7 
A 276 at p 281 (1884) s c atp 876 

(5) Lahho Bibi t Sataipat AU, 20 A 337 
(1898) 


(tl) l^chmaii Smgh i Mnlan 2 A 497 at 
p 505(1879) 11 itsccaKonoiv'ectl i52 ante 

(7) KoUgiri VenUta v Vtllanki tonka 
t raiaa 4 (J W N 725 (1900) s e 24 
M I Langati Janki 14( L J 481(1911} 

(a) Togoswar Atha i Gangv Bishim 8 
OWN 473 (1904) 

(9) Bhandi S ngli Powht Rw 17 
t W N 82(1912) 

(10) Goluck Chunder v Gunga Naiaiii ^0 
R 111 (1873) riratllami Min Singh, 

8 \ 492 495 (1880) 

(11) Rydol i Chathappvn 14 M 150 
(1890) 

(12) See Ivah Proaanna Ba&u Roy v Lai 
Mohun Guha Roj 2 C W N 219 at p 222 
(1897) dissented from in Ahsan ul Lah i 
Rakkhini Dm 27 A 675 (lOOu) 

(13) Joy Kishen Mookerjeo v Ataoor Ro 
lioman 0 C 22 (1880) 
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it IS assumed , but the jurisdiction arises from the fact that the decree as 
drawn up and signed is not in accordance with the judgment In the latter 
case, not only the correctness of the decree but the correctness of the judgment 
IS questioned, and if the application under sect G23 (now 114) is allowea, are 
hearing of the suit or appeal becomes necessary In the former case there is no 
rehoa^’ing (1) It has, however, talso been held that there may be a review not 
only wheic there is something faulty in the judgment itself, but in cases of amend 
ment of decree which do not necessitate any alteration in thc'judgment, and that 
therefore an order passed on an application under the former section was sub 
stantially an order passed on review within the meaning of Art 179 of the 
Limitation Act (2) 

There is a distinction between a case of amendment and one of novation 
or substitution AVhere an instrument is amended so as to express the real 
intention which it was intended to express, but which it did not completely 
express, the transaction is not m substance varied but its inaccurate dcsciiption 
IS only rectified Except, therefore, as specially provided for in sect 32 of the 
last Code (now 0 I rr 8-10, 11), an amended decree is operative from the date 
of the original decree (3) Assuming however, that the date of the decree is the 
date of the judgment, and therefore the date of the decree is not the date of 
amendment when the date of the judgment remains unaltered, the question 
arises whether an application for execution of a decree is afiected by an apphea 
tion under this rule It has been held that such an application is not a step m 
aid of execution (4) and therefore as such does not save limitation It hw 
however also been held that an order passed upon an application under tae 
former section was substantially an order passed upon review of judginen 
within the meaning of the third clause of^Vrt 179 of the Limitation Act, and that 
such an application saved limitation (5) A decree, moreover, is not 
until the amount fc ’ 

Court (6) It was 1 
amended the date 

tion of the time in which any appeal may be preferred against such decree But 
where a decree is WTougly varied a party affected by such variation is entitle 
to calculate the time during which an appeal may be preferred as coninicncirg 


(1) Ivi^Iian V Nanlii Bcgini. 20 A 
aOI, 305, 300 (ISOS) 

(2) Kali Prosanna Basu Roy t Lai Mohun 
(iulm,2C X 210(1897), s o,25C 253 
[tlioiigh not for all i iir|K)Scs as explained mi 
Naliiulv^Iiya Ghos.ll t Vlafakshar JJos.>aui 
28 C 177, 179 (19(X))1, an 1 bco Venkata 
Joj,ayya i V f nkatasimluadri 21 VI 25 20 
(IJOO) 

(1) Pyklt ChilJupiKin, II M 150(1890) 
uhero a docrco anunlid afttr aalo in 
(XKUti n, and was held to bind tho potty 
a.aiiLit ultoia tho aiiun Itnent naa dincl« I 

(1) !)>%-% Kwluvn V NanUi 20 A 


104(1898), Vlulinmmad Uinayati t /".U 
Bcgam 2o A 385(1903), Kuli rrossnw 
llasu Roy v Lai Vlohun Gnha 2 G IV 
219 221 (1897) 

(6) KahlVosaniiaBasuRoyi 
Cuba 2 C VV N 210 (1897), a c , t 
2.i3 . Venkata Joy ay y a j V enkilasiniluiln 
2t M 2o (1000) Kuhen Sahu t Colh^f ^ 
of AUababad, 1 A 137(1881) 

(0) Vluhamniad Umarjaii KJjan i 
Ikgatn, 25 A Js5 (lOOJ) (dc no (or 
jrubU t > bo aub^L pjonlly asstsH I — 

(Ion fi r as.ea.'itndit ajij Ii ation in iho 
anl u t lu 
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from the date of the \ariation (1) The rest of the Court, houe\cr, apparently 
held that the time for appealing must be reckoned from the date of the original 
decree and not from the date of the amendment, but that it could strike out the 
improper amendment, no petition for revision being necessary (2) 

What Court may amend -—Where a decree requires amendment, the 
party aggneaed should apply to the Court m which it a\as granted, and should 
not appeal on this ground, as m default of such application an appeal is un 
necessary (3' Where the decree xvaa imperfect and could not be drawn up from 
the judgment, and the Judge who gaac the judgment aaas no longer Judge of the 
district, the High Court ordered a fresh trial (4) The decree of an Appellate 
Court supersedes the decree of the first Court, e\en where the appellate decree 
mcrelj affirms the original decree and does not reverse or modify it Where a 
decree has been affirmed on appeal, the only decree which can be amended is the 
decree to be executed, viz that of the Appellate Comt, and the only Court 
which has jurisdiction to amend the appellate decree is the Court of Appeal 
If, theicforc, the Appellate Court reverses modifies or affirms by dismissal of 
the apjwal the decree of the first Court, the Lower Court has after the appellate 
decree, no power to amend (5) The Bombay High Court has held (6) that an 
exception exists to this rule in the case of appeals dismissed under sect 501 
(now 0 XLI T 11), It being said that such a dismissal leaves the decree of the 
Lower Court untouched, neither confirmed nor \ancd nor reversed with the 
result that it remains the decree of the Lower Court, which can amend it Practi 
cally liowoa er, the effect of such dismissal is to confirm the decree and it has also 
been held that the Lower Court cannot amend citlier in the case of appeals 
disimsscd under sect 551 (now 0 XLI r 11) or tried after notice to the respon 
dent (7) Where a decree alter being affirmed on appeal is amended by the original 
Court and no step is taken to set aside the amended decree the latter is binding 
betvicen the parties and Us validity cannot be challenged m execution proceed 
mgs on the ground that the original Court bad no jurisdiction to make the 


(1) Parameshraja » Sc^ll•lglrnl pa M 
304 (18S9) 

(2) See lb , at p 371 

(3) Ilunuaroo (hand TluiLonr t MuMtn 
Alolmn Chuttoraj, 21 W U 41 (1374) 

(4) Ivishon D^al Lall f \b lonl f I ) 
W R 207 (1873) 

(5) Miiliammad Stilaiman Klun i Muham 
mi<l\arKhan llA 207,1 H (lhSS)[u\cr 
niliiig m clTcct Raiu barau i l’cn>idhar Rai 
10 V 01 (1S$7)] larsi Ram I Man bingh 
8 4 492, 494 (lS!)G) , Sluhaminad Sulaiman 
Khan t latuna 11 4 314 (1889) Daj-a 
Kblun < AaiiIii llegdiii -U A 304, 307 
(1893), Pichuiajjangari bit>ha>a'a>igar, l8 
M 2)4 (l892) [oicmilmg bundara « Sub 
Uimu 9 M 3 »4 (l’'5ir)) which lia*l Kid 


previously followed in Ram Saian i Rrsid 
liarRai,10A 01 (1837) but cloubtc I in 1891 
m Clialiiappan t I’jdil ItM 403) ShivHI 
Kalidss I Jiiinaklal Nathiji 18 R 342 
(1S93) Onrar-t I Sunkur Dull, 14 M R 2(j 
(1870) B < 3 11 I 11 4pp CO ( hnw Uirv 
Wahil All 1 Mullick I'liact All 14 U R 
288(1870) Ram Churn l{^^.-tck « 1 ucki 
Kant Boruirk 10 W R (I- R)1 3(1871) 
fno distinction Ixlwtcn iloinc 1 1 ilhnnam.t 
an 1 of moddlcatiun) 

(b) Bapu t Najir 21 R 51$(l8Xj) 

(7) Munuanu \ai 1 1 i Mucisanii Reddi, 
22 31 293 (1S99) Kma Sundari Rcri i 
binlu RaNliini ( howdhrani, 21 C 77j 
(18J7) 
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amendment (1) The Court of first instance has no jmisdiction to amend a 
decree on the application of a non appealing defendant, when the decree has been 
confirmed on an appeal by the other defendants (2) 

. In executing a decree the Court of execution must take the decree as it 
finds it It cannot amend the deinee or alter it in any way, though it is bound, 
of course, to construe the decree The decree m execution may be the decree of 
the High Court, and the proper Court to execute that decree may be the Court 
of the Munsif by whom the suit was first decided The Slunsif in respect of 
a decree made by an Appellate Court would be bound, as the Court executing 
the decree, to execute the decree whether he approved of it or not, even if the 
decree had been one made by himself (3) And no evidence can be given in 
execution to amend uncertainty m the decree sought to be executed (4) 

Notice —The Court can only amend the decree after such notice as may 
enable either party to prefei objections (5) 

Erroneous order of amendment , how to be attacked —An order 
passed amending a decree is a separate adjudication and is not merely a part 
of the original decree (0) Such an order is not appealable (7) It may, howe^ er, 
bo revised under sect 622 (now s 115) (8) or, it has been held, sect 15, of tho 
Charter (9) As aheady observed, the decisions are not entirely agreed upon 
the point whethei a ivrong order should be attacked by way of appeal from the 
decree as amended or by way of revision of the order of amendment It is plain 
that if a decree is properly amended and exception is taken to the decree and not 
to the amendment, then an appeal should be brought against the amended decree 
If no objection is taken to the decree as ongmally framed, but it is alleged that 
it has been improperl) amended, then, as what is complained of is the order of 
amendment, the remedy should be according to the weight of authority by way 
of revision of the order of amendment, and not by wa} of appeal against the 


(1) Mcnat Ah i liiidar Ah 9 C W N 
OO'i (100^) foil oil Uio question of Uh 
iippcahbh ilinmctei of an amendci! docrci 
in Brojo Lai Rai( ho^dhiiry » Tara I’ras anna 
Uliatlacliar\i IC L f 188(1905) 

(2) Sii ( obmd Sing « f.ini,at » IVrehad 
Sliifeh, (iL T T 542(1907) 

(3) Daja Kishaii i Xanhi Bc;,ain 20 A 

im, 507 (IsOs) Hid SCI I’llhi 1 Filial 2 
1 \ 21) (187 >) lorcstci / Sccrefarj «f 

•St ah, 4 I A 137 (1877), bath Gokiildass » 
Miuh,5I A 78(1878), a e,JC W2 

(4) DuarLanath Haidar t Ivainalakaiitli 
lIihLar, 5 15 L H Aip 12S (lhO») as tu 
imiicrfctt deems iii\ihiiig ii(its»it> for 
further suit, sec Kiilto N irain i (Ininl r 
Nuriui -3\V U 228(1875) 

(5) ILij^hunath I>ii « lUj Kmnar, i \ 
27' , ttt p 27)(188J) anilfi* AIhIuI H»jai 
Kluin. IhuimKuir SA 377 (l8id) mIitc 
th jr.H. Im2 hHl 1.. 1 Uvl for h lilt i f 


(6) RaghiiiiathDiat Raj Kumar, 7 A S7() 
(1S85) se,atp27G 

(7) UuderO \LIII i 1, Raghiunth Das 
H Rnj Kumar, Jim , XaluiakshjaRhosalt 
Mafakshar Ifossaiii 2S C’ 177 (1900), s c, 
5C W N 192 Jiai ijainsami t Nalcsa, 10 
M 424 425 (1892) jirr T5r-.t J , ljut sco 
\ laeanathan Clictti i RiinanalJiin (hdli. 
24 11 C4(i{1901) \iJuio it «ai lnld lliat in 
ip|>calA\oul(lhL ngaiiist tlioamcmh'l then < 
nor to tho Priv\ (oiincil, Smider Jutr ? 
(.luiidi'ihMar Fiosa i JO U 070 (l‘l03), ii i 
under tho Cliarlrr, iriihiinniad Aaun iil lih 
Khiiit lhH.in ullah Klun, 14 \ 220(lbJ2] 

(8) Raghiiiuith Dis i Raj Kumar, lupnt . 
DKin Sini,h > Banaiit 8iii„li, 8 V 5]0(lbsr), 
Btlnialuml v bheo Lil t» Lil, 15 \ J25 
(1882), llaa.111 Shih « ''licii Fraiui I 15 \ 
121 (1HJ2) 

(9) Mnluiiini id S daiiii in Khna I 1 ttnna, 

) A lot {]8M>) 
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amended decree fhe third case m where thi^rc is objection both to the original 
decree and to the amendment on the ground that it was not warranted, there 
being no variance or clerical error It is not clear on the authorities what course 
should be taken, hut it would appear reasonable to allow all questions m such a 
case to be raised m an appeal £tom the amended decree An order amending 
can be objected to in execution of the decree (1) and an appeal lies from an order 
p issed m execution (2) 

High Court — Rules 1-8 of this Order do not applj See 0 XLIX r 3 

Revision, — It was held that proceedings under sect 206 of the last Code 
ternuuated in an order which could he dealt with on revision, as wlicre the Court 
acted bc) oud its jurisdiction m making an addition to the decree not warranteil 
by the judgment (3) 

7. The decree shall beat date the day on uhicli tlic I 
- . judgment was pronounced, and, when tlic 

**** Judge has satisfied himself that the decieo 

has been diawu up in iccoidance witli tlie judgment, he shall 
sign the decuM* 


Decree — Ihisiuh does not ippl) to Hifeh Court m txeuis* of ongiiiil 
jurisdiction, 0 XLIX r d When » [lerson has tlie judgment of tho Coiut 
that lie shall haae iilecrce it nm he «aid that In tlicn obtains Lis dtcrci. ilu 
decree whin it is driwn up afterwards relates hack to that time (4) Rut a 
formal decree must follow judgment, and is a necessary part of the ultimate 
procedure m all suits though inadiertently it is nut in so muii} terms required 
h) tho Code as a uecessarv profetdmg after judgment ^\lthout a dctni a 
judici d record docs uot speak and wanting it no proceeding subsequent to the 
judgmint can witli any eertainte be takin It is m substance as well as form 
the mouthpiece of the suit m its immediate result {'>) Whateaer lx> the form of 
dcirei a separate formal decree should l>e drawn up A copy of the judgment 
with the scheduh of costs apjunded is insufficient ((j) A decrei must be in a 
ci\il suit (7) and «lifTirs from an ordir in that the former exjuis'cs the nsult 
of the judicial proceeding by way of suit or ipjieal and so far as suitw and 
appeals ire concerned, the litter in confined to sucli orders is in givm in 
the course of proceedings and do nut findli disjKis* of tliini Si gcmrilly 
notes to sect 2 ante 


(I) llHiut Kuan r Chunu Kuar H 

1 377 (lsse), Mulummatl buUimau Kliau 
I l;atuiia 11 \.311{1&SJJ 

(J) lb NalmaL^ija Gbonal r MalaL 
hliar lIosNiin I 177 (l'’<eK)) sc •>( U 

192 

(3) Bai &Ln takiuba r \gan>ai gji 31 1) 
447 (1 »07) 

(4) Mungnmm Maman r (jurMlui \aikl 
171 347,sli>.3,.7(lssi) 


(5) llanjit Smgh r Ilahi llaLsh, 5 \ 52 » 
aJo (lbs3) but aa to api iKattona fur jur 
titiou under tbi N U 1’ Landliocoue trt, 
SCO Nlsi m ^am r Vbduol Karuo Khan 14 1 
^ (1sj2i 

(C) IhinuiMures) Dull r Juiiuth TIuLx r 
13 U R 3.otls7IJ 

(7) Mmalabi Katdu r bubraioaina, II M 
2u 3..<Ks7). 14 I K lw» 
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Date — The decree must bear the date on winch judgment i3 delnercd, 
and not the date on ■which it is drawn up,(l) and a decree operates fiom this 
date and not from that on which it may be subsequently amended (2) Limita- 
tion thus runs from the date the decree bears, that is, the date of the judgment , (3) 
though a suitor is entitled, in computing the peiiod within which he can appeal, 
to deduct the time between the deliaery of the judgment and the actual issuing 
of the decree (4) 

“ Satisfied himself.” — It is the duty of the parties, or rather, of their 
pleaders, to see that a dec eo is drawn up m the proper form, and the signatures 
of the pleaders are generally obtained before the decree is finally signed (0) 
But though the duties of the pleaders remain as they were the Judge is not 
relieved bj aii} action on tlicir part from satisfying himself personally as to the 
correctness of his decree 

“ Sign.” — After the decree has been duly signed it becomes and must be 
regarded as a decree of that date Once a judgment is pronounced and the 
decree signed, it becomes a final decree, which ma} become the subject matter 
of appeal or i evicw It cannot be altered except under the provisions of sect 102 
or 0 XX r 3, or those relating to review (6) 


8. Whac a Judge has located office ajto fronouncing 
p,cced.re wl, ceMge JudqmeM hul wxtliout Signing '/'■J 

has vacated office before a dcoec dlOWil Uf lU acco^doncc Wltll SUCH 

sitjning decree judgment may he signed hy hs successoi o), 

if the CouH has ceased to exist, hy the Judge of any Coiat to 
uhich such Cowl uas suhordinate. 


1 9. Wheie the &ub]ect-ii(attci of the suit is iinmo'veahlc 

Decree for recovery oi piopcrty, the decree shall contain a dcscnphmi 
Immoveable property. of Such jnopcity sufficient to identify the same, 
. 111(1 ■uZ/cjr such piopeity can be identified by houiulaiies oi by 
nuiuheis m a itcoid ol settlement oi siiivoy, the decice sliall 
‘'ponfy sudi hoiindaiies oi niimheis. 
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Decree for Immovcablo property. — Act VIII of wret lOo Jnet 
207 Dllisit Code Ihc words “cawfcc ’ liiSc Keiisiibstitutid for “ tJ uicntifud ” 
Th" dcrrcc should show distmctl) nnd accurate!) wint projwrt) Jt deals with 
giving the boundaries and d^-tails of the projicrt) which the Court intends shall 
he covered b) the decree, for if these sic nut given the dtertt nn) !« impossible 
of execution (1) Wlurc this is not done the ilccrte hohlcr's reiiud) lies in an 
inline diatc application to the Court which made the decree to have it rectified (2) 
Kvidenre cannot however, be given m the* execution department to amend any 
uncertaintv m the ehcrco (3) WTicre a Judge decreed possession with ictwi/al 
Without declaring sivccificall) that pi niitifls were to recover the share which the) 
had purchased in an undivided estate or s|>ceifie land representing that share, 
the plaint iHs Were held not entitled to he pul in possession of an) siKcific lands (4) 

10 Where the suit is for iuo\cabIc property, and the decree 
Decree lor delivery of 15 for the dclixer) of such property, the 
moveable property. decree sh.tU also st.^te the amount of money 

to he paid as an altcruati\o if delivery cannot be had 

Suit for moveable property —Vet Mil of 1839, -Met l‘U Ifthcrcisa 
dispute Q3 to the moveahk propert) claimed the Court must of course determine 
It before passing its decree It cannot lew*, the matter to be settled in t\ccu 
tioii (3) If It then pa^^C3 a dicr<c for delivcrv, it must state the amount to be 
paid as an alternative Thisisc rdmaril) the value of the propert)* m question (0) 
The Court ina) also pass a decree for damages (7) This bcctioii is m accordance 
with English law which took awa> from the defendant tlic option to retain the 
goods or pay their value Now pivment can onl) bo made if delivery cannot 
be had If the goods arc capable of delivery the) must be di.livi.red (3) An 
alternativ e prav ct for v alue of goods as com|)oiisation does not alter the rhar ictcr 
of a suit (9) 


(1) SuohUedhtir ]ilmttachar}ct< t Kalci 
Doss Dey, 24 V It 47'J (1875) , Mahomed 
Ismail t I.alla Uhumlur, 25 ly 11 39(1870), 
Duaikanath Itoy v Jannobco (lto«d)irain 
19 W K 81(187J), Uarbareo b.v>al t >atu 
Dhaltc 23 W R 283(1875) KangalClun 
dra Hu] t ]vaD }0 Lall Huj 4 C 09 (1878) , 
see Ram Ixichun t MunsoorAU lOM B t)0 
(ISCS) , though Hhcro a question arises in a 
subsequent eiut as to what isas decreed m an 
earlier one an mefli-ctiro definition may he 
cured by the acta of the paitics bccrotarj of 
State i Durbjoy Singh 10 ( 312(1891} 

(2) Darharee Sajal V latu Dhalce supra 

(3) Duarkanath Haidar x Ivamalakanth 
Haidar 3 13 L H \pp 128(18h0) 

(4) Ramixiehunt MunsoorAli 10 \\ R 
90 (1888) 

(5) Shco Gobind v Sham Isarain 7 A 
H C It 75(1875), SCO observations on this 


point of Sir Bvmes I’tacock, t J laDuarka 
Hath Hal lar t Kamalakanth Haidar 3 
13 L It App 128 at p JJO (18G9) 

(0) Boml ay Hurni ih Tradinj, torp i 
Mirza Mahomed 19 W H 123 (1873) wluri 
the dtfen lants ha i at their own risk rtniovcd 
tlio limber nnd tht Court held tint tho 
plaintill was entitled to lis delivery or its 
\alu< witlout do luctioa of iharges uf re 
moval, Kasheo'wth Kooer v Deb Knsto 
Ramanou) 1C R 240 (lb71) [ui this ease 
tho H C took the excel tional course of 
calling a ease to its file and tried it as a 
regular appeal] 

(7) Kavhco Aath Ivoocr t Deb Knsto 
Ramaiioo] suj ra 

(8) lb at pp 243, 244 

(9) MunigtSiV I Jotharani, 22 M 478 
(1889) 
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.1 11. (1) WheYe and iw so/ar as a deciee is foi llie payiuejib 

Deere© may duett pay- of money, tlie Comt may for any sulficjeiit 
B^n ot Instalments. icason at the ti7ne of ‘passing the decree ordei 
that payment of the amount decreed shall be postponed or shall 
he made by instalments, with or without interest, notwithstanding 
anything contained in the contaact under ivlnck the money is payahJe 
(2) After the passing of any such decree the Court may, 
Order, after decree. apphcatlou of the judgmeut-debtoi 

ments^^*”^"^ ‘nsfai- and With the consent of the decree holdei, 
order that payment of the amount decieed 
shall be postponed or shall he made by instalments on such teiins 
as to the payment of interest, the attachment of the piopeity of 
the judgment-dehto) , or the tahing of security fiom him, oi othei 
wise, as it thinks fit 


Decree for payment ofmouey— Act MI ofl850,sut 194 Oidinanl), 
d 1 . p irty IS entitled to relief he is also entitled to «i decicc iwardiug it to liiin 
at unce llicrofore it was held that a Couit in iiiahni,^ a decree c ould not 'illow 
the defendant a period lor paj ment o! the amount deciecd foi the oltcet ol such 
'll! oidci IS that the decice holder la debarred from cxcciitin^^ Ins deciee until 
the expintion of such iieriod (1) Thisiulc ho\\c\ci, autliori^es the Court in i 
particular cl iss of cisls, viz decrees* for monej, to gne the debtoi tinio to di** 
char^jc the imount awarded bj directing payment in instalments But the 
authority gnen is strictly limited to these cases Therefore the section is not 
ipphcablc in a suit for the recoverj of the amount of a bond debt bj the silc of 
property hypothecated by such bond, such a suit not being nurch cm. for 
money , (2) nor to a suit to enforce a lien or an annmt j called h ««/ nr (3) It u is, 
lionever, hold to apply to cases referred to insect 58ofActVII of 18bO mdlo 
give the Courts powers to mahe rent decrees payable by instalments (1) The 
frirmcr hcction it was held did not confer any autho^lt^ on the Courts to n.hc.\* 
i tontracting pirty from an express stipulation, in a bond piyincnt by inst il 
lucnts, as to the coiistqueucc of default m punctual pay inint of tin, mstalintiits ('>) 
In tin. case cited tlic decree did not in compliaiieo witli the Code tout iiii in\ 
dirtctioii as to tilt agreement to p»\ by instalments (G) It h is bun In Id tint i 
dterccforpayimntolmonty includes a decree made nndtr 0 \XXIV r 0(7) 


(1) liachchuv Madad \li,J V Ot0(lb&0) 
•sio JaU I Rjunatli^mlra, 7 V taJ (IltoJJ 
whin, liOHCitr, tl»o decree In Id* r looV no 
fcUps to rmiLHly wliat «as alli fc^d to bo ao 

order m tbi» n«i)cct \gri-cinciiU to 
tiniw wire dealt with in n ^jTa of the 

I\»l Codi. whu-lt u u >» oinilt< I 

(2) HardtoDiri HuLaiu bingb* - \ 3-^0 
(lh7»), SlunUrnKk i Dvrwi*a, 5 IJ W)t 

|liMj|)(l>iU.lua tgraulturwla* lUlhf VetJ, 
Malu laji KirahlUar r Chikiu * H 342 


(3) llaclichut Mailad Ui 2 \ l>tJ(I8^(J) 

(4) GurMbuhalt birLir > Mohiin EiU 
hbalu.7C 127(lb81) 

(5) Itagho Oovjii 1 « l)jj*cliau h 4 H •'! 
(I87U) 

(b) Kidir Natb Hainrpo i Kuli mn 
SanUr. 3L I J 25(1^011) 

(7)IliUiu ‘'udhurj 1 MaliaJaLu I liii 
lb U W N t» (IJII). u»l >M.o Dalto 
Vtiuaniti) r sJiaiikar Ilittatria, 3S II "1» 
<1JI3) (un.vitl decnc t r »n.lAli:i nti.) 
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“The Court,’' — Tint 19 to the Court jiisscd tlit detree ( 1 ) 

TIic onlcr mit l>* uikIc ni or rtt the time ot pi&siug the decree, or subject to 
consent 'ificr thcMccrcc H the case is one in whic}i the Court itself could not 
hi\c made a decree for jiajmcnt hj instilment^, much less cm the Court of 
execution \ir\ tint ilcerec so is to gi\e it an illegil effect in cirrjing it into 
cX(ciUion(i) On the other hind, 111 order under this rule alters the <Ucrcc, 
mIucK cin onK Ik. executed subject to such iltcrition ( 3 ) md (Jicrc/orc if 
thi. Court cjTont.ou''l\ grants time to j>i), flic order if not corrected must be 
executed is jnssed ( 4 ) 

“ Sufficient reason '* — Ihe cxisttiicc of thisivill dtjand upon the facts 
of tJie pirlicular ease The Court mil consider iJic circunist incfs under mJijcJi 
the debt v\ 13 contracted, the conduct of the debtor his ffnancial position, and 
so forth, and instilments should lie directed >^hcrc the defendant shoMs his 
bnno fiJes bj offering to pu in)thing like 1 fur proportion of his debt it 
once (5) 

“Postponed’’ “Instalments" — l*a>ment b> instalments means that 
the dofcndint is to be directed to pi) the amount decreed b) partial payments 
to be made at siiecificd periods The former section did not authorize a Court 
to sa) that the defendant has the option of pa)mg the omoimt decreed within 
a particular period after the decree (C) Xow the rule express!) prov^dcs for 
in order postponing pa)nicnt of the decretal amount A tcniporar) postpone 
inent is 1 smaller concession than a scheme of instilments, md in man) eases 
such a discretion might be fith exercised irithout iriiting as under the former 
Code for a judgment debtor’s arrest under sect 337 a of that Code The powers 
guen should bcoAcrciscd with 1 due consideration for the interests of the creditor 
i-jisoll 13 those of the debtor Thus an order allowing nine \cirs to pai 1 debt 
of Its 110 wis reversed and the period icduccd by hilf (7) ihe rule gi'cs the 
Court I discretion md if is not unusual to state in the order for pijment h) 
lust ilmcnfs that 111 def lult of pa)ment of one instalment the whole debt sliall 
l)ccoiuc pa) able (8) The Court has a discretion to order or refuse interest but 
if it bo the intention to give interest this should be cxprcbsl) dcclvred(9) 

(I) face Gaiidharap I ShcadarsLan 12 V O Kuical^ (. 1‘ C 

071 (ISDQ) tthich may bo the High Court , (0) Bachchu t Miciad th l>4J 051 

Pima Hoiigra t Gillespie J1 1) 348 (18s0) 

(190<), as to ordere under s lOB of llio (") Kouuirsaiat Kk,h in Lull S J) \ W 
Dekkan AgriculturisU KclicfAct secBliagi (I80J) p G55 cited m O Kiuoalj (.PC 
ralJiJbai r Jlarijlavji, 19B 318{Ib94) And see Jfur Gobind > JJ irkho J l^ra JJt) 

(i) Vlahadaji ICarandakar t Chikne 7 B (8) bee as to eyiiutiun of ^uch decrees 
332 335 (1883) XIoo Mohun Roy i Hurgv Chum Gooti 15 

(J) Tata t Ramachandfi 7 VJ 152 154 ( 502(1888) bitab Chand Hyderllalla 

(1883) see G indliirap t bliiodaitihan J2 \ 24 C 281 (ISJO) , and as 1 ) m vivcrof right to 

571 (1820) execute entire dicreo see BirNarain i Darpa 

(4) Tati t Ilaiiiacfutidra i jnt Namui 20 C 74 (1892) Rashiram t Pandu 

(5) See Sabatollah Sircar t Tlioin|i)<oD, 1 27 B 1(1902) 

Hjde 98 (1802-3) , Jafree Begum t khmed (9) Sec bunm Vlojtc i>jks>ec t Kuhen Co 
Vmcen I tgra, 2<0 KhodaBukshi \bdo I uinanc BiCk 14 H it 324(1870) 

Raliiuau b I) N It 1803, p 483, ciud lu 
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“ Interest ” 111 sect 20 of the Limit ition Act of 1908 inc'iiis the inteicst, or lU) 
Pirt of the interest, due (1) 

Order after decree — Vs the effect of such w order is to vUei the decree, 
this cvn Old} be done i\itli the consent (2) of both parties Where a dcbtoi 
ipplied for time to pa} and notice was ser\cd on the decree holder, nho did 
not object, the order iias made absolute (3) Iii the under mentioned cT'es the 
<luestion uas considered lelietlier the order passed v.as(4) or v,as not (5) an 
order under the second chusc of this rule The linutatioii for an application 
to pay in mstalmeuts b} eonseut is siv months from the date of the 
decree (C) 

12 (1) Whae a suit is foi tlie lecoveiy of pos&ea&iou of 

Decree for iiosscssion immoveable piopeity and foi icnt o) mesne 
and mesne profits piofit^, the Comfc may pass a deciee — 

(a) fo) the possession of the piopert} , 

{b) for the rent oi mesne piofits which have acciued on the 
piopeity dining a pciiod piioi to the institution of 
the suit oj directjjij; an inquiiy ns to such tail oi 
mesne piofits , 

(c) duecting an inquui/ as fo iciit or mesne piofits fiom 
the institution of the suit until — 

(0 the doliveiy of possession to tlic dtciu hohki, 

(it) the icUnquishmtnl of possession by (he pidgincnf dthfoi 
uith notice to the dicicc holdci thwiiqh the Comt, or 
(ttt) the c\j)iiatiou of thiee }cais fiom the dito of tJio 
decree, 

Mhichcvci event fust occuis 

(2) Wlme an inqinnj is dmchd undu chiuoc (6) o) clauin, (t), 
a final decree in respect of the iciit ami wiciwc piojits shall be passtd 
in accordance uith the uauU of i>iich inqitirt/ 

Application of rule — iiusrukrmbodus a\jth dUialwns tlu &uLst uu\. 
ufv.tt'* Jll andildoftlu lostCodt Il« corrc'.iouduigscctniisuftlit- \ctMfI 

of ISoO ntru stets 190 197 ihv rwh onK a} plustosmtsvdthr nuun d« scnlKd 

\vhtr«. the phmtifi has v siKcihc mUrtst \ml nut to \ suit f r pirtifion wlurt 
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the plaintiff lias no specific interest until decree (1) A suit for mesne piofils 
only 13 not within the section (2) 

“ Recovery of possession of immoveable property.” — The section 
does not apply to other suits for d.amagc3, in which suits the question of 
damages must ordinaril> be detcnmiied at the trial (3) 0 XXVI r 9. how- 
ever, allows a commission to issue to ascertain the amount both of any 
mesne profits or damages (1) 

“ Mesne profits.” — The Code of 1859 did not contain aii) defimtiou ot 
this term The Code of 1877 added an Explanation, which was the same as 
that attached to sect 211 of the last Code down to the word “ //<crcu2^o;i ’ Ihat 
section repeated that explanation with an addition, viz “ together uitli interc4t on 
such proj?D ” (5) The definition of mosne profits has now been removed to 
sect. 2, clause (12) 

Mesne profits are in the nature of damages, winch the Court maj mould 
according to the justice of the case (6) There is no analog) between interest 
awarded under sect 34 and mesne profits claimed and awarded under this rule (7) 

The object of a suit for mesne profits is to compensate the owner of land 
for being kept out of possehsion and deprived of the profits of the laud The 
nieasuro of the compensation is ordinarily the loss which he has suffered (8) 
Where a party is dispossessed of immoveable property, the cause of action 
as to iiastlat accrues to him on the date on which he would, but for the fact of 
dispossession, have received such ttostfal (0) Vartios in possession arc liable 
for nasxht to the legal owners whom they keep out of possession, even though 
there was no xnala Jldes on their part, (10) and whether the wrongdoer derived 
any profit himself from the possession of the laud or not, (11) though, as the 

(1) I’uthi Val t Tliakur Jawalur, 14 I A (0) Gmh Cbuodcr Lahirt i boslu bhiUui 
J7, &t p AO (ISSO), dbt m Stunbar Buksli « reshuar Ito>. 27 1 A 110,124(1000). Adbul 
llardco lluksli, lo I A 71, at p bJ, whor< Gbafur t Itaja Ham, 23 A 252,233(1001) 
tlio jurties though joint uirc entitled to (7) Duarka^sath Buvias t DebendioNatli 
specific shares iVa to inisne profits m parti Tagore, 33 C 1232 (I'KlC) 

tioncises sic Hhiirtv i bitvraui, 19B 532 (8) Abdul Ghifur i Haja lUiu, 23 A 252 

{lb04) Tor cllut of this ruU, 8te Hainana I 2u5 (1001) , Mubarak Ah i Uoistubthuni 
Babu, 37 M Ib0(l9l4) Jl W K 2S(lb00) t huit for mt-«ne profits 

(2) Cluku V l)ullttl3li, ‘I II 11 ( It 7 u in „alun, of an actu n of for 

(IS72) da m agvtf Hadlin ( hum r /uiiiuroonnLua 

(3) Bhiinuk bmgh i Juggir Smgh, 10 11 W It b3, fc>4(lM^) 

W U jyj (IbCb) Ikiiiituhiil I.all < bhiu (0) Luikhce Kant llu^s i iKtu D\al lOu'Ui, 

mthbwgh 1 A 11 t H 22(1S00), nndMi 14 W H b2 (IhTU) mc iliakoor Duu i 

Dina Nath Chiickirbutty 1 I’rotap t bunder bhoshco lihoosuii, 17 M H 20»(ls72) 

Gu»uami,4C \\ N 70(1692) (|1^ ll^J^ath I’lnJud i Hadhou buish lU 
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'^hikluins}iwar,2 Horn L. It 701, 713 (IIKIU), ksM-e], &ur(H,|> < huudrr r If^bcul'-r 
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principle 15 that the deiendant should mahe up to the plaintiff what he has lost, 
a Court IS right m excluding lands of such a nature as iiould under ordmar_j 
circumstances yield no profit (1) 

All persons m wrongful possession, irrespective of how they got in, are 
liable, (2) such as a mortgagor from date of foreclosure , (3) an auction purchase’’ 
whose purchase is declared invalid, (4) a person in bond fide possession without 
knowledge of defect m his title , (5) an tjaradar together with his zemindar, {G) 
a body of intermediate holders combining to keep the true owner out of posses 
Sion , (7) a sehait claiming the land as such (8) In the under mentioned case 
the defendants were not all in possession, yet as they had all combined to oppose 
the plaintiffs possession thej were held all jointly liable for the uasilat {Q) 
But where a person is in rightful possession until a sale or decree is set aside, 
though he is bound to account for mesne profits the calculation of which is to 
be based on a proper discharge of the stewardship of the property, he is not a 
trespasser, and as such liable to make good ani loss sustained by the rightful 
owner being kept out of possession (10) In the case, moreover, of any wrong, 
the liability of a defendant is limited to damages for the wrong which be has 
himself done, and if the defendant was excluded from possession he cannot be 
said to have actuall) or even imphedlj received the profits, nor could he with 
diligence have received them (11) So the Privy Council have held that a person 
who had not himself received the mesne profits having come into possession of a 
taluq upon its being released from management under the Oudh Taluqdar s 
Relief Act, 1870, would not be cbatgeablc with sums which is it was alleged, 
might have been received by V7ay of mesne profits but had not been received m 
consequence of the manager’s viulful default Whatever case might have been 
made against the manager of the estate, the taluqdar could not be charged with 
anything uore than was actuallj received bj him (12) Mesue profits ought not 
to bo estimated for anj period during which the defendant who is to be miih 
icsponsiblc for them was not active in keeping the plunliff out of possession 
rill reforc i ckfendant cannot be made to pi) m rcsiitct of }cars wlicn possi ssion 
w IS m tin. hands of an ollictr of the Court (13) But where i defend int wlu) had 


(I) Bccharani Uoas i Brojonalh Bal U 
\S it JUO(ISOS) 

(J) Bcbco I’caxuu i Mimtd All KIuii, 1 

V\ R 7(I80j), bultva t Siiriwp 

Clmndcr, 14 V\ B 7l» (IStO) 

(3) Sutxtop Chmitl-r t Vlohiudir Uiuiidcr, 

22 W U but wlicro tbo mort 

j,iseo w tho Uiuiit, bc« lUisudiut th»» 
illirj t Kboibv Ni-uar, IJC I K 470{IbSa) 
WyomcAi ChunJir Bo> i VUikun I ilook* r 
ji* 12\\ II 35{JS< 

(4) Ji) Naiwiu I 1 ribuu 1 \grn, JIli 
('j) Mivuu CliunUrr &urU*Mir thuiU r 

1 U 479 (1^07). B>ji»»tliiar*ltad 

i lUdlu-l 10 W H 

t«) BilRa M M-c i U-nn I»‘ll 'UvAf 17 
W 1. ]iS(ls7-) 


(7) Bam Chuiidi,r burnmli i Run Ciiuii 
dcrlM.2JI\ R 220 (1875) 

(S) Rimo Shiljcsliuno t Vlutliooraiiatli 
\cl»arjie, 5 W R 202 (1501) 

(0) bhaiua bunkur Uiowdlir^ i bricnalh 
Bimrjct.KMV R 3.4(l''bl) 

(10) I orumahd i>nr « Krwhiiiuna Lint 
t^»r, 17 V 2 j 1 (1S91), «nl sic Dikhma 
Muhuii Ru> t Saro 1 1 \IoliunR«i -Ol A R'O 
(U) AW 0 * i lv>.svhud Un. 21 L lU 
(lbJ7) , tn I bto H-ir idhiiii Diilt i 1 } Ki'to 
lUnerj , 11 V\ U 114 (IhOJ), Iiilurjiit 
bin„li ( Rulbcv bm^li 21 tV R » J{lsTl) 

(12) Kuiiiun-vii I I Kuiiu if I’artal N* 

run. iUt 7>H(1 sh|) , II I \ S'L 

(13) III iurj « l Miub » ILi ll'-J -• 
W R . MlbTlJ 
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Ktii m wrongful jiosscNSion abanlloiiid tlic land without notuc to the ilccrce* 
Iiolilcr, It wns held that the land must be held to haNc continued in the judicial 
possession of the judgment-debtor, who was liable for mesne profits (1) In 
A suit for damages against sc\cral persons for jointly combining to kccji plaintiff 
out of possession they are all equally liable to linn, and none of them can restrict 
their liabihU for misnc jirofita to that portion onlj of which by their joint 
agreement, tlic) were in possession (2) In some casc^, howcNcr, the liability 
has been decided m jiropoition to the amount of profits that each has dcri\cd 
from his own individual wrongful possession (3) The Court is competent to 
apportion the d images in respect of the poctioiit of land held by the defendants , 
alitcr where the defendants have jointly tal.cn possession of a particular portion 
of such laud(l) It was held that a plaintiff must bring a suit against joint 
wrongdoers, though what he doc< m execution of his decree is another matter (0) 

If the Court finds that a plamtill has been dispossessed he is priind faac 
entitled to mesne profits m respect of the jicriod of dispossession, and it is not 
ncccssarj for him t-o prove the actual collections made during this period, for 
this IS proof which he would possibly be unable to supplj It is sufficient to 
show what IS the annual profit which in ordimirv rears ran be collected, as, 
for instance, the profits for the rears preceding or subsequent to the period of 
dispossession (6) 

Mesne profits include jirofits actuall) receircd, or winch might have been 
received In other words, if the mesne profits actuall) received are those 
which ought to have been received, the plaintiff gets them If however, they 
are less than wlnt the plaintiff could have got, they must bo assessed on the 
basis of hia possible profits The Court has to ascertain what the person in 
WTOngful possession could hive realized hr ordinarv diligence uid not mercl) 
what ho actuallv* received (7) This reall) means what the plaintiff could have 
realized, for the person in wrongful possession mav place hmisilf m the position 
of, and for this purpose is taken to be in the position of tho true holder, so as to 
charge, luin with the piofits which might have been made b) the true 
owner (8) 


(1) llajab I’aduianuml i Madhu Singb, 3 
C W N clxixvii (ISOy) 

(2) Ajoodbja Doss i Lalljco I’aiitej, JO 
W U 218 (1873) 

(3) Navabl\azuat Raj Coomareo Dibtc, 
OW R ]13 0SC^)> Bulwaat Suigb f Shoo 
Saboje, 2 W R Misc 02 (ISM), Guntsh 
Duttf BuI«antS/ng2i, J4 W I{ J75(lii;0) 

(4) Krishna Mohun Basak t Kunjo Behan 
Basak, 9C L R 4(1881) 

(7) Sutt^a Xundu t Suroop Cbuntkr 14 
\V R 70(1870) 

(0) Bhawaneo Dccii t Mohun ^abou, 1 
A 11 C R 273(1809), andscejxjy, 'Proof 
iHCCs ar j " 

(7) Grisli CliuiuUr I,abiri i Isoshi bbiJJii 


ixshw ir 4(. N 011 (1900) . s c , 2 Bom 
L R 709 , 27 C 951 Tbakoor Doss Roy 
1 Nobin Kriato Ghose, 22 W R 120 (1874) 
[tho Court must see wJiat it maj reasonably 
bo supposed the plaintiS could havo col 
looted] , Luckhy Xaram t Kally Puddo, 4 
C 882(1879) s C.4C L B 60. DoSiha 
t 6yud reharance, y R R 374 (18G8), 
Doorga Soondurcc t Shibcshurco Debia, 8 
W it lOl (1867) [c\ erjtbing will be assumed 
agaiust tbo wrongdoer] As to the meaning 
of ordmary care and diligence, see Dwarka 
oath Mittcr t Ram Dhun Biswas, 8 W. R. 
103 ( 1867 ) 

(8) Jl« , LiUjcc bhabaj bingh t Walker, 
0 C \\ X 732, at p 734 (1902). 
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It ^^a8 said to be not clear whether a Cotirt of Equity would eai-maik the 
[irofits of a trespasser iiuested m real propertj" and follow them (1) 

Wilful default IS charged against persons in rightful possession, tliough 
accountable for their dealings with the property Mesne profits are chargeable 
against those wrongfully (2) lu possession Indeed, the adoption of the principle 
of -wilful default would be more favourably to the defendant than the principle 
of the Code , for there may be values recoverable by ordinal) diligence which 
yet it would not be wilful default not to recover (3) 

Mesne profits, how calculated.— There is no abstract principle indtpen- 
dent of the particular facts which determines the assessment of mesne profits in 
eveiy case The Court ought first to ascertain the facts and the nature of the 
plaintiff’s possession of the land before ouster, and then determine the principle 
applicable in tlic paiticular case (4) IVhen the facts arc disclosed, the determining 
principle la this — What was the character of the possession of the plaintiff bcfoio 
he was ousted* and what has the OAvner lo3t?(D) Mesne profits are thus wlntc\ti 
profits the wrongdoer might u ith ordinary diligence have recen ed from an occupa- 
tion or position siimlar to that of the party wTongfully (bsposscssed, whether 
it be that of a cultivating r) ot, landlord or zemindar (G) or talookdar (7) Wheio 
a person claiming mesne profits was himself the cultivator before disposscssioiii 
ho 13 entitled to the profits which he would have made cultivating the laud if he 
had not been dispossessed The measure of damages is the value of the crops (8) 
.bud there is no distinction in respect of assessment of mesne profits between 
raiyali land held by a raiyat and the proprietor’s zcrait, or private land ordinaiily 
cultivated by him, except as to the costs of cultivation (D) Wheic landismiyofi, 
and the true owner is a rent receiver, assessment of incsno profits should he uiado 
on the basis of fair and reasonable rent (10) PnmCt/acicitis fair to infer that a 


D ) "i' wn lB»j M i 5 vg%Mw,\ 

JSC 111. ijy (isoo) 
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per^ou m posaessiou of land maj bv ordinary diligence get rent for it according 
to the prevailing rates for such land, and that the true owner wrongfully dis 
possessed has been o loser by that amount (1) 

If the true owner is placed m the same position as if he had all along been 
m possession that is all that he is ordinarily entitled to, and it is not reasonable 
that he should recei\c any additional benefit, or that the person in wrongful 
possession should not only make compensation but be fined as well On this 
principle it has been held that ordinarily the collection and other expenses incurred 
by the trespasser will bo allowed and that it is onlv when the trespass is of a 
very aggra^atcd character (2) that the Court m its discretion may refuse such 
expenses (3) The principle has been stated in another form, namely, that costs 
of collection and expenses should only be allowed when the trcspa«5scr entered 
the land m the exercise of a honajide claim of right , but that when the trespass 
!■> malicious and without hona fdcs, though the trespasser may still claim all 
neccs'ary payments, such as Goaeniincnt revenue or ground rent, it is not 
imperatue on the Court to allow him even such charges as would ordinarily but 
voluntarily be incurred by an owner in possession (4) But though .a jieison, 
when sued may be entitled to a deduction he has no right to sut to recoup himself 
for his losses against the true owner and must boar the burthen of lus own 
wrong (5) 


I W N 748 (1897). Ilufchy Naib DoU v U R 200 (1807) IjuJ^mcnt debtor Uft to 

1 Agrv Mwe 17 (Inrdoti t \j<cl biiiRh, recover Government revenue], LrfooiUhsa 
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The inode of calcul itiou lu caies, of decrees for and against each of the 
lutties, IS to c^knlate and lateaWy diMdc them, and then to allow a set ofi to 
the extent of the profits actually receiacd hy each sharer, the deficit in each aear 
ocing mido good by the patty who icccixcd m excess of his share (1) 


Proof necessary. lu.asmt for mc^uc profits it lu, as in other cascb lu 
cuuibent on the plainti^ to estihhsh not oidj the existence of lus right but also 
tVie c-xtent of it The first he doea b> proof that the defendant Ins n*rougfulIj 
deprived him of eniojnientdf?) and the second by proof of the duration of the 
nrongful possession, and it is for that period oiilj that damages arc claimable (3) 
^YileTe, boMover, it is shoun that i particufir joina js payable jii respect of a 
property, it lies upon the wrongdoer to show that tU sum has not been realized j4) 
On him, IS the pirty lu possession and having the means of information, lies 
the onus of proiiug what is the actual amount of mesne profits (5) It cannot 
be lud down however, as a general proposition that the burden of proof ni 
this respect is •alwa3a on the defoiiJiut ft depends on the circmnstonccs, 
according to which presumptions ma\ or mai not an&e ju fiaotir of the 
pUintifi (6) 

III calculating uasiiat, ciidencc is usually taken of the rent paid 'Jhc 
party m possession is called on to produce bis accounts, which arc compartd 
with the pofiti/is and rftilfofos in the lyots possession Juunnohmult pijivrs 
filed b} paticoris under tiio zemindar’s supcriision hi\c been accepted aaprini'i 
/fwic evidence of the profits of the estate (7) But settlement jn]>crs thirty y «. ir** 
old without inquuj into the actuil proceeds of the estate during the period of 
dispossession arc useless is i basis to work on (8) When the amount of mtsnt 
profits demanded is inenly ippro’^imatcly given, the plaintiff is not bound b\ 
u h It he has said in the pi unt, but may be given more, though, of tonrac such 
stitcnicnt iiuy be. used a» evidence agimst Iiioi (9) 'iht ordiinrv ruk, ]iow< \tr 
b-’iiw that i plaintiff cinnot iccovcr more than he cluius in tin pi not 
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he ^\lll be limittd to it ^sh».rc tin rate or 'vniomit is not i.tit€(l approxi- 
mikl) (1) 

Vs re^'ards mesne profits before suit as tlase ba\e accrued due snd the 
pi iintiff has a cause of action m rcsjioct thereof a plaintiff suing for mesne profits 
IS bound to put forward his whole claim If he dots not a subsequent suit for 
mesne profits prior to the first suit will not lie (2) 

Ifesuc profits art dimandabli from the d itc upon which they become 
umuallj due (3) But a purchaser for valuable consideration without notice 
of plaintiff s title has hten held not liable for mesne profits from any date earlier 
than the institution of the suit where the plaintiff has been guilty of laches (I) 
and mesne profits were onlj allowed from the date of suit in other cases (0) 
Under ^Vit 100 of the Limitation Act a defendant is liable for mesne profits 
receiaed or which might ha\e been watb due diligence received during the three 
jears before dite of suit and not before This period Las no reference to the 
time when rents fall due (G) 

Accruing before suit — The asscs^meut of mesne profits was held to K 
an essential part of the dccrtc in the suit and not a proceidmg in execution 
uid therefore something which must be done b\ tin Coiiit trjmg the cisi 
which w as authorized to mal e a decree iia it It cannot be left to another Court 
whicli when the fin-al decree is made ma) have to execute it (7) In a siut for 
recoverv of possession and for jnesiu profits from tlio date of suit it was held 
that a "Munsif could ascertain and award mesne profits even tliough the) vaeu 
m excess of the pccunurv juiisdictioii of the Coiut (8) Jho Court had either 
to ditenmne the matter itself or direct an inquirv But it must liave done one 
or the other Thus a decree awarding immediate mesnt profits at tlie latc 
admitted b) the defendant and large i mesne profits contingent!) on a higher 
rate being proved at the time of execution was held to be irregular (9) 


(1) Uaboojan JUa t B;jnath D lU J1 a 0 
C 472 (18b0) and see Cooroo Ilona Jto> 
I BungsLcc 131 nr IS R Cl (1871) wJctc 
tLe party was fiel I (o I o setting » p v i w 
ind dHtmeC efami 

(2) Slc 0 II r 2 Ram R ittun Vudo t 
Ram Chundcr Pal 2S W R 113 (1870) As 
to whcti tr a claim for possession and fur 
mcsiio profits aro du tinct ea ises of action 
SCO notes to same rulo and order Cleaning 
of cause of action Tort In Rama 
bbadra V Jagannatha 14 M 283 the mesne 
profits acerued since the decree in the former 
suit 

(3) Maharaj Koer Ramaput < lurlong 3 
W R 38 (1SC5) 

(4) Juggurnath baboo t Sj'ud Shab Ma 
homed 14 B I R 3sC(lS74) Slight delax 
will bo of no account Ivalecnath Doss t 
Rajah Meah 22 V\ R 406(1874) 

(5) IhaLur Shero Bahadur t ThaLurain 
Duriao 3C 645 (1877) bn Raghuna iha t 


SriBroioKishoro 31 A 154 193 1&4(187G). 
Sarki'-s t Prosonnomojee Dossee 0 C "94 
(I8SI) or from notice of clauu Sumbhoo 
( iiunder Sum ah t Tbs ir Chundcr 2 Six 4 

(<•) tbbas I farai/i ud tfin 24 C 41 i 
(lH)i) Iviislinanaiid i Ivinwvr 1 xrtab 
Nxram )0C 78o (1884) 

(7) Mt Bibee \Ieher Jan i Mt 1$ bet 
GcriU 2oU R 2"0(18"0) 

(8) Itan ts lar Mahton t Dilu Mal ton 21 
C o>0(ISJ4) In thu case I o cause of ac tiuu 
for m sne profits had arisen on the Utu of 
suit dkitmguished m Bhujandra t Puma 
ISC \\ \ 506(1910) 

(9) Syud Lotfoolah i 'It Nusiebun 10 
W R 24(1868) In Hurechur Mookerjeo r 
Mollah \bdulbur 17 " R 209 (1872), it 
was held that the decree had Iclt tl © luattei 
to be determined ui execution an I see 
Ishari Persliad v Ram Narain Saha 0 t U 
\ C’JfinOi) 
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iRg tire amount )I wraked out alter tie death ol a defendant, did not, it was held 
bind the Irens not potties (1) . 

Under the Coda of 1859, the Court injgiit reserve the inquiry "for the 
exeeution ot the decree," a phrase irhioi gave rise to difficult} (3) lie Court 
under the last Code iniglit “ titrea an inqinry." Tie proceedings were port of 
and a continuation of tic salt, and no final decree existed to execute or appeal 
rom until they were closed That part of the decree whjch denoted possession 
to be given was final, hut the other part was interlocutory, and became final 
wh-'n the amount inyabJe waa fixed An application to ascertain the amount 
of ni'^sne profits was not an apphcation foe execution, but an application by \'vbich 
the decree hoJder znoied the Court m a pending suit to make a final decree 
rogardinu ujcace profits fdf And for this leasou an application fo ascertain 
the amount of mesne profits awarded by a decree was not affected b^ Jimiti 
tion (4) The 3omha} High Court, bowcvei, held that a decree under sect 212 
of the last Code was necessarily subject to the limitation laid down in sect 211 
of fio saino Code, and that mesne profits for more than three }eai5 from the 
date of the decree should not be awarded, e^ea though possession nas not 
delivered during that period (5) The imcsfigation into mesne profits, directed 
b) the decree, was nothing more than a continuation of the inguiiv ulnch was 
BGt on foot at the trial into tiie merits of the plaintiff s case against the defendant, 

first 
ch « 

i dant 

was not called upon to answer the plaintiff s case until tlic plaintiff had gi\cn 
sonio evidence in support of it (C) The diicction as to the inquiry into the 
amount of mesue profits need not it was held nccessanl; be contained m tin 
decree , (7) i^s to the form of which, see case cned below (8) Once the Inbihl) 
of a party was fiaod in the Appellate Court thr Lower Court had to conf.no il a 
mauiry to the asscs»nicut of the amount of d images (D) 

The language of tlic aniondcd section makes the j.rondun phu. 'lb. 


(1) iUJba PrRsad SiPgh I LalSahabllai 
■ A 53, at? 05(1890), « c,l7I A 15U 
(i) U<a%.«cux i Miiiii.lunni H.* iC 

;»> 

(jy I>> , Mt luzi-climt Kiramutlioo'Oin 
NS V. iVA Kr.>htwn t 

JiUndu,. S M 131 (13'^)- 

, ViunD h>'i u 11 < « W 
(lS^0), lUUift 1‘niMil Su.A* * 

1„1. iUi. u >■ V 
I \ )'A), Bur-in tlAJul ‘ Uaubi 

L,l„n, I'l L nj. .I'll) 

Mivir, -i < 1-. ■« 

JJS I II.I'I 

. ( I s I') . (•ojrtl * 1 Irv t lakr-ii uti • 
mil. Hull. U I y7 . tlJOiy \5*t» 
U . \>t!.uuU U M :ii (M ») M.l 


lu^rur /omn«lar> to ft I i lariwh 
Aanm 3a C 2-U{InU), lUC S\ N lOJ 
(•*) I’uran Clunl I Hoj Itttiihv Kuymi, 
/Ot I3i(/6JII, / h i'rsagSinglit Uo« 

biiiuh, rn » Hil i t Nu/.rUvivin 

..I V {21 /mo*) 

(j) Nurai-mt »iiil NUiuk i ^ i > S..U 
h/iw 21 It 3t>((s.J) tltAmrim v Uu 

I r|i«M .4 11 IIJ (ISJ I) 

(») t 'll! -l 

B It ,iJ(l't74) 

(7{ 1 itiii ^ It.bt I (M.ii/ajil li ^ t( 
(/h*-) MUiaiiu ii I \l Iulih)ili Meljii 

II 4 1 \Wul \tu U \ 1m (lajOj 

(S) la 4tjit I lir.lj.t 1.1 lo> 171 W 
I V liA 

( liitAtka I,-4l| > \iri|il r SjTa i) •» 
\N U t 1 
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Court nray either dttcrmme the amount in the decree oc may gi\e a decree for 
possession, and then direct aninquiry into mesne profits, etc , and dispose thereof 
in the final decree In a recent case where a plaintiff had brought a suit for 
recover} of possession on declaration of his title, which was granted, and for 
mesne profits, which were disallowed, it was held that sub-sect (3) of this 
rule implies tbit the decision with regard to possession is a preliimnary decree 
within the meaning of sect 2(1) 

Accruing after suit. — Sect 211 of the last Code, which referred to mesne 
piofits accruing subsequent to institution of suit, was held to be an enabling 
one, and it would, it was said, (2) be neither unreasonable nor illegal to refuse 
subsequent profits up to date of decree and decree immediate possession , Icav inf^ 
the part} in whose favour the decree was made to his remedy by a regular suit 
if immediate possession was not bad The mere abstention therefore of the Court 
to award mesne profits after date of suit vras held not to be a bar to an} suit 
in respect thereof (3) A claim for mesne profits was held distinct from a claim 
for recovery of possession, and it was onl} under sect 41, rule A, of the last Code 
that such claims might be ]omed m one suit (4) In order to avoid multiplicity 
of suits the Court was empowered to assess damages not onlv so far as they 
accrued up to the commencement of the suit, but also thov accruing after suit 
and during the continuance of the trespass But the section was not imixratne 
or obligator} but discrotionarv (")) Wlure the ilcrrci was silent touching 
interest or mesne profits subsequent to the institution of the suit they could not 
ho given in execution , but the plamtifl wns htill at libcrtv to assert his right to 
such mesne profits ni a separate suit (G) Apart from the derisions cited the 


(1) Kumiid I.al I M ilion 10 

(\ li. I J40 (lOH) 

(2) lUinabliadra i tat^innsttis, 14 M 
328, Stl (IhOO) 

(1) Moll Muhuii feiikir « ^<ntvrv <r 
stit< 17 ( oiW 071 (Jvoo) 

(4) 111 I7< 'ii.s 'iTO 'I7l (Is St) f rtlir 
o[>i)osit< 1 II u li ililiii^ t lul llif rWiinn ar** iu>t 
m I I Ills, « < f l Tl II s. . I) (I I) 

('.) 11 Hi j, 'iTti 

(i>) S.11I ksi\ I I’lll ki , It uiiaUsi^i I’liLii. 21 
\ 2l'i, 2:s (l>7'.) ► r 21 W It in. 

1 ikVlaro lliti M-iliiiiKsl • Ofl) ul rniMt-r 

H 1 \ 1''7 2117 I I*.s1) HI- HI r>k 
(liotilir Ikninkr ll<i> c (■ ^«^}» lhuikl<r 
U s^ nr 2 h.IiIhhi1 Mi n M laiiSiikaf 
, s,^ntari if siaU 17 < h (Iw) 
I iki itlii r K- n IH r .11 u a Iktr t« » M-ikaratr 
(.mil Kalka I I'aia* lUiii 221' 451 

(Isil) H. c 22 I \ iH I itai ram t 
KuO uUn 2111 in t'2(lM*) Hr IKiu 
].. It (oS < 10 U‘tkrakt HUraii lilt 
VV2(lH'0. J.ri 1' r>' iJ . K..ik \m«-i 
S al«k. 1, 1 'V \ ( 72 ( 1 •> 2) (41 kl a IH 1 

J*..! 1 r Vll at Jii II -1 1» -sr I - t* 


wcrceUjinnl'' . and for rarlior ews, neo Mlso 
1 Riijindur f^Hjinar. II W R 2(iO (ISfiO) 
fsnij the ( ourt must li* the period in rtspecl 
of vkht h such pr> flU are lo U a.v»(a»cd). 
l>Lo»rie Sinph « llljo^nath Clialtcrjre, 11 
\V U 11 (1S70) , s r , 1 11 T, U \ t |]] 
''Mill HKah Wir • S^ul ‘•hdi /.inicrr. 
ISW Jl 122(1 h 72>, Ilmiiphtr n I I’lrhla,] 
Nin, IM\\ H |-,|(IS73). llhcihiiuiHsur... 
Ukoudhraini Maav n 22 W H li<Oils71), 
iUintjhuUmi IlHaiUKii T\ I'OjlHsi) 
t.annu Lai r Uani Halui, 7 \ lj7 
lUjiiatU IVrshaJ r lUll, « |„ 

iHi. 

2'. W R 21'. ,ls-i , lu,, !• , j, s 

I. lam Hi \' 1: 327 (IsTi) 

Ian I.-. Naih M . Irrj . I Kr.> 
nU It 2-*2(ls-l) [atkl 1/ , 1,4,^ 

a I^Mk. u'ari _r ( jr1 I 1 lm « 
t* n at 1, » gMi-aii\ , 1 t I_k,4 L- L.j 
> Mi.n>.r Ml M W J{ *3, j.., ,, 
\!a..4L\4 T J* 1. 3 i irj 

1 h“i I I Ka r r J *^.1, 

'••a*- :2 U l: 4 .J il>*j al..ip, t.. 
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matter imHe clear hy para 3 of sect m of tie Jasi Me (See. 

now 2 >ost) J5«t It iad to ie ascertained on a proper construction wietlici the 
}uagment and decree was silent on tie point Wa/tikt by law is demamlabic 
up CO possession, and therefoie a decree for “ possession with misilat ” was lield 
to give nanlat up to the date of possession and not mereh up to the d^tc of 
suit (i) ^ 


A judgment dismissing an appeal is in reality an informal mode of con 
hnnmg th. decree appealed against Where, tkre/ort, niesne profits were 
uvarded from the institution of the suit until decree onI>, and t)ic Appellate 
Couit buuply disuUissed the appeal without provuhng for sub&ccjueiit iiiesuc 
profits it was held that these could not be recovered in execution (3) But whcie 
the original Court granted a decree for possession with “future mesne profits ” 
and the Appellate CottrC approved that decree wiffiout expicssfy roentioning 
mesne profits, it was held that mesne profits were granted by reftieiicc, to tin. 
original decree (3) U'ficro a decree was given for certain of the propcitics 
claimed and incsno piofita, and the amt was dismissed os legards the othei 
properties, lud on appeal the Appellitc Court revcind tie dccicc of dismiss if, 
it was field tint the appell vtc decree imported m iward of mesne fuofits on all 
juopeit} , the possession of wjiidi was dtciecd to tlie plaiutiffs (4) 

ts to Comt fees (5) and form of decree under sect 211 of the hst C odi (0) 
MC cases cifcd below 

Under sect 244 clauses (o) and (&) of tlie last Ctnlt, the Comt oJ i act nlioii 
dof» mimed (fuestions relating to the execution This not so now ujidcr 
scot 47 of the present Code The pitsout lule enacts that the Court of fiiil 
sliall in continuation of the suit inqiiiie into tlie question ( ci notvstosKt 17) 
Tie penultimate section of sect 344 of tJic last Code In-’ not btin lo enacivtl, 
and probahl> auv clum made and not cvpressl; grinted m the (Ueioo wil] he 
deemed to have been icfused wifiin tic meaning of rTpImUmn V of sect JJ 


‘^Relinquishment of possession ”-~Tliw clause is new view to 

tic curtiihnnit of delay md expense, it is cinctcd tliat tJm tlnm for nn m 
profits should not continue till actual iklivtrj of possession d (In (hfuidiiiu 
prefers to rehiKjuHh the hnd with n<*ticc to the pi nntjfi 

“Three years "—fn tin C«dc of JSIO fhorouisno turn, spmfiui d.i\Mi 


(1) ittUuxrudlm MabouKil t Oflicwl 
JrusUc.Sl A WflSSl). a c.bt 178, 
t lit SCO Itam ifamckja i JngfeUnnAtJi 1 *o|h, 
5 C MS (1870), and afo tot ollwit casoa. 
Uutisiofamghi 3IlI^a^Ul.n^ \1i.3-'V 11 Oi*! 
(1874). Il,'Ui>ooiii:«a Upgauit bliapataNwii 
Uun.r. 10\\ U 35(1371)[dccnoforiK>».a 
fcion coustrui.'a to incluJo luiaiio irwUUJ, 
BijaiBAliadurr BhupInUi, W ' -.Ja(lW*| 

(2) faj-uU Mull Wr t sjaJ « »»» 
/..UHir, l«W H 12-M1872) 

i t) lUjaU Jlhap h> Ur « “ 

C \V N W (lAW) . « c , f ^ ATI 

(1) WUivalliUn Sai »r ifv^ui 


<>24 (iJOl), but Ml li.koi*ri 's luh ‘ 
Bijo^iuth UutUrjii, 13 U H Il(l87U), 
Hjjcro d{(xa] JitniJ ’ m i-i b H ii I t > 

gllQ Ult HttO ( rufiti 

(S) Itaiii Krulitta Blukiiji t Bhiitul l>ai, 1 '> 
Jl llll(JbX)), llariii/M i 21 

Vf J7t (1&39) . Vtobiin JtuliAii IUh i 
< lianiira It( } , i 7 C* 701 (la^J , K<.u il Ku 
hau < X>xJ>birj ( 172(1’'*'), 

, c X t V\ 213 

(«l) Kilt Kruliia 1 n t “x nlnr> il 
•jl »t« , 10 t 171 il !>. J S3 1 1 s^s) , » 1,1* 
i \ ivJ 
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to \>liich lucsiic profits could be awarded sliort u( that oi obtailiiug posscsoiuii. 
The Code of 1877 mtroducnl the further limitation winch now exists, and the 
rule tlius restricts tlic tune for which mesne profits can be allowed in a decree 
to three jears from the dvtc of the decree Consoqutntl) where no period 
13 mentioned the decree cannot be coustnicil as giving the plaintilTs profits for a 
period longer than what the law allows the Court to gi\e (1) So proceedings 
for the purpose of .a-cortaming mc'ne profits were held to be a continuance of 
the original suit, and the Court was bound b) thc*e pro\ isions here, therefore, 
a decree directed that plaintiffs <^hould get mc-'UC profits fiom a certain date 
until dclucr} of po'session, the amount to be fixed m execution held that the 
decree was ncccs«arih subject to the limitation laid down in sect 211 of the 
former Code and tint mc'ne profits for more than three jears could not be 
awarded c\cu though pos''es':ion w is not delncred during that period (2) In 
executing a decree winch awards mesne profits, .and winch is affirmed by a final 
Court of Appeal, the three j ears from the d itc of the decree until the expiration 
of which alone mesne profits arc recoicrable must be calculated from the date of 
the decree of the final Court of Appeal, and not from the date of the decree of the 
origiual Court (3) 

Interest.— The Code of 1839 provided that interest might be decreed, (4) 
but the Code of 1882 first included interest m the definition of mesno profit<« 
Tlicio being no rule of law obliging the Court to allow interest upon mesne 
profit'* It IS a matter for the discretion of the Court, upon consideration of the 
facts, wliethcr to allow mterest or not (0) Xo difference should be made as 
iigirds intcicat between tcastlal paid m hmd and paid m monc} (6) A decree 
for mterest on mesne profits from the date the> were ascertomed was held to 
mean the date on which tlicj were ascertained by the Court, and not by the 
.fintM (7) 

Tilt words " iotjiihcr ic\th itUerest on suck projiis ” m tlie definition of mesnt 
profits (see sect 2) do not refer to interest due .after the ascertainment of the 
amount of mesne profits due under the decree, because the Courts hat o othcrw isc 


(1) ttlainramt Iv^Iiordas, 1 Uom L It 

GJ8, (til {ISffJ) s c, 149 aadsco 

Gfish CiiunUir lAihiri i bosbi bbikbarcsli 
war, 4 <- X 031 (1900) 

(2) Narajau t bouo, I Bom L Jt S40 
(ISUO) , 8 c , 24 B 34a, Trailoija t 
Jogcmlia 33 t 1017 (IU08) 

(3) Bbup IiiJar t Bijat BabaJttr J Bvni 
L R 9 8 (1900) s c , ’3 A 102 ,5t \\ N 

(4) Tbmicli m a suit for mesne jirolilb onl) , 
intcicst oil misiio proliU lould not bo lo 
coMixil, such a 'uit bemg not for a debt but 
fur unliquidated damages, and interest not 
biusg allowable on such Chakut DuUabh 
Bttirki. OB JI t R 7(lb72). Gundo 
Anandra\ r lvTishiuza\, 4 B 41 C It 55 
(1807). but 111 Lucky tram t KalK PudJo 
1 t 882(1870), interest wwgucn tiidscc 


llurrodui^a Chow dbram i bbarrat Soonderj , 
4 C t>74 {JS78/, Volanik AIj i 2k//atu 
Cliuro, IMV R 25(18G9), Benoal toal Co 
t Darcembab, .Marsh, 105 (lSb2), Hurro 
persaud Roy t Shaiiiapersaud Roy, 3 C (,54 
(ltl78) It was also held that a sum found 
due for mcsitc profits w is a judgment <kbt, 
and earned interest its own forco , Kirk 
laiidt ModcoPiatoujcc,3 M I A 220(1&{J), 
and mlcxost was decreed m respect of a (ora 
gonuAuL bumbhoolall t Collector of Surat, 
aUI \ l(lSqO) 

(5) Kishnanand i Kunwar Tarhib, 10 C 
785(1884), S.C ,11 I V 88, 03 

(C) Sm Ra^cKisborc-ci Bonomall^ Churn 
31>tcc. lOM R 200(1808) 

(7) Boorga Soondurec Bcbii i bhibcs 
surco llcbia, 10 W R 301 (l8bS) 
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been given n dibciof ion to nt\ aul mtcicst scpaiitely on tlie iiuomit m abccitamwl 
i'ho wonts, tlieioioio, oontemplato that mtoicst should foim a sepajate item in 
the calculation of the amount due as mesne profits, and a decile holder is entitled 
to leoeivo intcicst year by j ear on the amount found to bo due. and not onlj 
on the imoiint actually ascertamed and embodied m the dcciee (1) djic Court 
lias jurisdiction to give or icfusc interest on mesne profits as it chooses But if 
It does not intend to giant interest it should expressly refuse it, lor, having icgard 
to the additronul words “ together mlh anterest on such projils, ’ a dccicc wtorh 
merely grants mesne profits, and is silent as to inteiest, must be taken to mem 
that the mesne piofits shall carry interest on them (3) Where a decree giantui 
mesne profits and said nothmg about interest, the amount of mesne profits 
being left for determination m execution of the decree field, tint the decree 
holder was entitled to interest upon the mesne profits due to him until such 
mesne profits were actually paid to him by the judgment debtors (3J 


1.1 13, (1) IF/iere tf suit is foi an account of any piopeity 

Oeciee in adnunistra- and for its due admiiustiation undei tlio 
tion-suit. decree of the Comt, the Coiut shall, hefoie 

passing the final decree, pass a prehminahj dcciee oidenmj such 
aooouuts and inquiries to be taCen and made, and giuiiff such 
other directions as it thinks lit. 

(2) In the adimnistiation by the Coiiit of the piopeity of 
any deceased person, if such piopeitj pioves to be insufficient 
tor the payment m full of his debts and liabihtios, the same rules 
bhall be observed as to the respective lights of secured and un- 
secured oieditois aud as to debts and liabilities pio\ cable, and 
as to the valuation of annuities and futuio and coiitnigent liabilities 
respectively, as may be m loito for the time bung wit/iin the 
tocat fiiuits o/ the Ooml m «/iic/» the adnunistiaUon suit is puiihwi 
with respect to the estates of pcisons adjudged oi didareil 
insolvent, and all peisous, who in .iiiy such ease would be 
entitled to bo paid out of such piopcity, m,i) eoiiic m uiidei 
the wclinunanj decree, and niuke such claims agimst the same 
as they may icspcotively be entitled to by Mitue of this Code 

Administration suit -‘■ict 10,38 i, 30 ViU c 77 In onlmirj c i-ci 
111 aaimiustratloli decree 11 > matter ot rout o Mi its being bbuMli tbit tlu 


(n lUtiliiti » hiitDanioji 

lull 7t W b 437(1 03),. r.aUC ^ 
(21 Gn«!i thunJer 
UiauUmar Itol, .7 C J31 (ia<Al| 

W b C 3 I, ana at 33 C 3-3 t * 0 * 
m,,,, I 11 7e. 11,., .M Ai-W nbato 

. lU,a lUa. -31-3 (I WO. r>lj»S 
lluiM I, Via Cho. lino, r 
1X1 i, » L 013 llssl) It 11 m ‘“vl “‘m 


Coumari Madhub Chun Itr, (i C Sli 

hIk b Ifwt-v^r, it M I j be ulacrbid 

(u )>otnt U) lU (hv lUn7»n Muiv^l t t 
’}un> <no^ I bi| 3d C cAXj oK> 7 (lof J)] t> (urn 
tl o iiuctm i)t of (lie I ri a lit (. u I 1 1 <. u! I 
1«>* WAS vUtr«.tPut llc-t.(utrtti Ih 'J i Httijo 
nstli lUl d U a 3 d(l^ -) 

(3) Gr »h ( h in 1 r 1. ) r> r s. .? i i 
LUns'iw tr l{o). XJ C J.J(1 A),) 
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pluiUiil lus an in tliu I'.tate and Uiit the dcKud.int is an aicuuntin^ 

party, uul 'juch a dune lan onlj Ik* a\<.rtcd by pijmcnl or tlic admi'sion of 
nssets and ''Ubinn'ion to a pmond dime Ikit the Court lia** jowir to sta) 
ordnini's frnolous or MX.ttious actions, and ■\m 1I see ivlictJicr there la homifidcs, 
whether real and sub't uitial quiblioni> o^ist for dctirminatiun, and wlictlii r an 
adininblration diene !•> the niie"aiA and proper relief (1) In ‘•ucli a ta'^e it 
n ncic'^aary to p na a prelnnni ir} deem, dircctin,; all '•uch iiujuinia to be made 
and accounts taken which ciunot bi con\cniciitlv done in Court but whicli 
lia\o to be earned out biforc the Court is in a i»o«ition to pa«s its find decree 
Tlio firat paragraph proNudes for this An order under tlic first paragrapli is a 
decree, and is appealable as such 8ic sett 2, ante, and notes thereto 

Insolvent estates. — Tliesicond paragraph of this rule is taken from bci t 10 
of tho Judiiaturc Act of 1875 (J3 & 31) Vret c 77) Bc/orc the Judicature Act, 
in adiiimistration m Chancir\, a secured ircditor, wlio liad not nalucd his 
‘•ccunty, could pro\ e agauist the a-'scts for the whole debt and rcct i\ c a diiidind 
he Could tlien realize his socuritj, and if ho iicemd m the wiiolc more than 
20^ in tiic £, he paid o\cr the cmc's In bankruplij lie liad to realut his 
-ccunty and pro\c for the bahmic TJio Act nnde tin lule m bankruplcj 
applrablc to administration actions It did not (nor dot- this siition) ajiply 
dl tlio prmciplcs of baukruptc\ to m-olMiit estate-, but csl.iblishcd unifonnitj 
of administration in icspcct of the four heads whiih aic -penfacdli mentioned 
m this section (2) A deuce for administration is a deem in fnour of all 
creditor-, and as all of them aiv mcludctl m the same decree, it is iniquitablc 
that one should be m a better postion tlian another under that deuce and 
therefore the Court divides the a-set- amongst them (0) 

14. (2) Where the CouU decrees a claim to pie-eniption [s. 

Decree in pre-emptioa- ID icspect of a paiticulji Sale of piopeityaiul 
sud. the purchase-money hat. not been paid into 

Couit, the decree shall — 

(a) specify a day on oi bcfoic which the pm chase money 

shah be so paid, and 

(b) direct that on payment into Coiut of such puicliabc- 

money, together with the costs (if any) decieed against 
the plaintiff, on or hejoic the day referied to in clause (a), 
the defendant shall dehier possession of the propeity 
to the plaintiff, uhose title thereto shall be deemed to 
Jiaic accrued from the date of such paijment, but 
that, if the purcJiase-money and the costs {if any) 
aie not so paid, the smt shall be dibimssed with 
costs. 


(1) Sm Alturmouc^ Dassco i Bcpin 
Behan Dhur, Suit 875 of lOUl Cal H C , 
as Jan 1000 

(2) Sco Annual Practice, 1905, lol u p 
187, and eases there colIcctciL 


(J) Soobul Lhuiid.r l«iu t Uussak I.aU 
Muter, 15 C' 202 209 (ISSS), diatinguiahmj; 
the laM. uhoK a creditor bos obtained judg- 
ment before administration decree. 
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(2) Where the Gourt has adjudicated iiponnial claims to 
'pre-em'ptioii^ the decree shall direct , — 

{a) if and til so far as the (daiins deoeed are equal m dcgiee, 
that the claim of each 'pre eniptor complying with the 
provisions of sub rule {!) shall take effect in lespect of 
a fioportionate share of the property including any 
proportionate share tn respect of which the claini of any 
^ne-emptoi faihng to comply with the said piovisions 
woxdd, bitifo) such default, hate taken effect, and, 

(i!)) if and in so fai as the claims deoeed me diffeicnf m 
degiee, that (he clavni of the infaioi preeviptoi shall 
not take effect unless and until the supe) loi pre cmplot 
has failed to comply with the said piovisions 


Preemption — Sect 214 Code of 1877 ind 1889 amtuded is indicUtil 
111 itilica Tlio foimer section, winch was Ircguently criticized is jinilciju vie, 
h la beca coaiidoribly altered fu sub clause (1), pira (6), the dv) is fixed 
As to the power of the Appellate Court to specify .vnotlicr do),(l) see note As 
legards dchiery of posscs^'icn in the same paragraph, the clutj of executing and 
registormg anj necessary instrument (J) Ins bren liclcl to he upon the defemJ iiit 
In sub clause (2) provision lias been made for the form of decrees m the c i t of 
claiina decreed ui faaour of rival pre einptors (3) 

The ihihoincdan law is the onlj system preialent in Indii whiclt piovidc'i 
suhstintive rules relating to the right of preemption m a sistcmilic foini, 
though local Acts and the Code recognize the existence of tlit right, and laj down 
rules belonging to the remed> In vll cases m which the right of pro cmplion 
IS cl limed, the Courts in administering iC|Uit\ will b} anilo^) follow tlic inlis 
of Mvliomediii law, even incises whtre the right is not chnnul undtr ihvt Jiw, 
but under loc il usage or cu«iloiu The rules of tii'itoJuaia jire iiuptum nu doubt 
dcpLiid upon the i ustom itsi H, but whcit avuU ousloiu is silent upon uij p vrt u ul ir 
point, tliL rule of AMiomul m law must bj uiilogj be t lUn to In. the rule of 
dcciHion ( 1 ) 

Kults 111 rtgud to deertts iii pre imptioa Muts wtie formuhtul fur tlio 
liTst tiiiiL ill the Code of 1877 nid it is couevu vWo that m mtioihumg the e 
new rules the form wliieli the) took MUhort of eomprtlicnihng ill tlio \ irioiis 
cisus tint might in e m tonstOiumi (')) S.et JIl of tin list lide thus I ml 
tlowu no rules is to the form of the tlecrce in e vsts wluri n\ il pr*. implore, 
piWMssmg c<]Uil rights of jire tmplion, ti me forw ml to tuforci tlu ii^ht m 


(!) 'N.t Paishvli 1 -kll « Usii ln»l - t 
711 (IsMi), Ki lit S|ii^h r Iii'Ui 
la \ 176<lssil 

{J) “Mt lliin i^voiii 1 lUir « (liniMn 
\M»u gl M Ml »' 1(1 "'M 
( I) S.X K idu N Uti . '» 'tl4 J f J * t 
1 o (iss|), H iljwi r sli , 1 1 1 1 1 •» \ I I 
(issj). \jnl» Null I lUtliuiii Ifi-svl n 
\ I Mlsxs) 


(I) ilimir t Diiit it lUiiii o V MU, 

lUtlHS.) Itijjii l-ili 4ti o \ Iso isj 
((ftS-t Ml bitulintivi law II t 
Midi II I K MuiH ( I til H iL u ti t tutti I r 
(It-K I'w, i \ (lU I iK » mil Ik 3 (uUll 1 III tllK 
II (<«(•■ g{4 I { <1 K<ri vt« « Cii 1 r 1 1 1 
( ) I fill I <> {>.kl S,|t|| u \ ! 1 {,1 

fr4aiii.lii III >u III Ic j < 

1 I lit il i< > 
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respect of the same sale, or \vhero one ot rival pre emptors possessed superior 
right of pre eruption to the other The Court had to deal a\ith such cases upon 
general prmciples of cquitj suited to the eageucics of each case (1) The section 
again provided only for cases avhere costs lia\e been decreed against a plaintiff, 
but not for cases where costa, instead of being awarded against the pre emptor, 
were awarded m his favour by the decree But it was held that there being no 
specific provision m the Code to meet this case, the principles of justice, cquit} , 
and good conscience were applicable and that under the general rules of set off, 
winch are so consonant with these, a plamtilf was entitled, when depositing the 
purcliasc monej under the decree, to deduct the sum awarded to him as costs (2) 

i’he former section it was held, contemplated cases where the part) seeking 
to enforce a right of pro emption is out of possession, and was therefore in 
ipplicable to instances lU which parties setting up such a right were alrcailv 
m possession (3) 

Payment of purchase money — If on theday on iiJiich the time for pa) • 
ment expires the Court is closed the pre emptue price ma) be paid on the next 
day that the Court is open (4) If the pro emptne price l^ not paid within the 
prescribed time then as the right decreed is dependent on pa> ment w ithm such 
period, the decree for pre emption cannot bo enforced (5) \Micre the plaintiff 
paid the money into Court, petitioning that it should be retail cd until mutation 
of names had taken place and the defendant refu«cd to accept the mono) on the 
ground that the pa)mont was clogged with a condition, it was held that the 
pajment was not saddled with a condition precluding pajment before mutation 
and the objection was disallowed (6) In making the pa)mcnt the plaintiff 
may deduct his costs (7) The question whether tlic plaintiff has paid the 
purchase moncj m time is not a matter relating to the execution of i decree 
umlcTROct itljCorreipondingwitlisctt 47 awc(S) A decree m a suit directid 
tint the purchase monea should bo piid within a certain period froni tlie date 
tilt del roe became fm.il Tlio jn no«l of limit itioii prescribed fur in appeal from 
this dicrce expired on a dax wliui tlu < ourt w is closul held that the appi il 
coul 1 ho fJwl on the first <Iax it oponoil and lint the decree did not bccorno fin il 
till till 11 (9) V pluntiff wlio has oblaiiinl a decree nn appeal witlnii the Inmta 
tionjun nl whether or not hehasiiudt tin pmnuit < n or bifun tin d ix lixtd (Id) 

(I) ]vA>hi Nalli ( MukhU 1 ra&jii C V. Si” <•! I tv slu ii silli » It n 1 r ItL uiuit \ 

J70 373 (IS>J>1) SCO lluUn t sj l*r*».*d r 

l> X 433 (ISMi \S3oU \iU» t XUUut* t«l XjWIKl^ si,., L * I r 
IVd'.a I 11 \ 1*4 l*7(l*»ss), \rjun Sin^l, s|km k h I rt \ II « U lods'jj 
I S.itfir4XbiiiKti ^ IsJdsssJ ( 1 I»lri *- i {,41 S4r4n * V a 1 Isxl) 

(J) Ikhn I it ]ul Sjrau 0 t Jcl |Im|) mU 

(3) Krk I iix Ml n » i Ki-kaiin JO M 3 oj (s) Muluimua 1 Vli ■ D I I * n I^i 1 \ 

no<lsi7) 1 . 0 (In-.JJ 

(4) Ml M 1 1l»I K X r « I jU) -r J N W 1 I *1 I.Aia " \ lu (IvMj 

IIJ (ls‘ 0 h •Luii 4l4 « iL tL. „ I ti. a 

( 1 lltl Kl>l I II I 111 U Natll 14 V ,1 t OD tlap 1,-t-MO lt> Ik r 4tl 1 t|jr ti,J • » 

( 1 S ij) Il Kin 4l> » i 1 ( ( la k sL*b •< o Ja|rr«ia<..i tfiU 
Ml ail » r s 11 Niiiu IX, lx, tlOl Nilb Ui.l rJtUuTrkki, 

.1 lM0(l4rrai,kl O ) iijul khilrdm^ Is I 4t { , (!' « } . K -Ui •',£(,4 f 

I U r Umi), t-» I ' I {»,» I il c jaurxLkkT I*i»n 13 \ 3 t (l*.*>j , M j y KLii, 

I Ik \ \I tl ui ll I r { I >.1 I nI > k4l-n r K1 ». to V lit (Is Oj 
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BiJfc the mere ippcal by i plaintiff or tJefendint u i)] not of itself extend the Ijmc 
for pa}jucnt (1) Tlic Appellate Court ma) ii 2 t thmls extend the tnne for 
pj) ment (2) But if the appJKte decree sajjs iiotliing about extending tunc it 
lias not tlic effect of giimj tfic p]aintiff Mhethev appellant or respondent, the 
Loirc-sponding peiiod of time from tJio dato ol the appef/afe decree for pajiucnt 
to that which he had from the ditc of tlic decree of the Court of first instance 
Tor this rule that if the pre cmptixc price is not paid the suit ^hall stand 
dismissed and the decree^ on the expiration of the time faulted without payment 
by the plaintiff becomes a decree wi favour of the defendant (3) {Sec fust 
paragraph ) If the pro o;nptne suit has arisen and been decreed before the 
Vendee Ins paid tho whole or part of the purchase money to the vendor, the 
Court in di'Shuisiiig tho purchase money deposited iwJl mahe an order directing 
that the whole or part of the purchase money (as the ca^c may be) should he 
paid to t]»o \endor or 1 endec, both of whom mustiiecessarilj bo judgment debtors 
i«d "IS 9Uoh be fiahA af^h^ to payment of the costs awarded to the pre einptor 
(kcreo)o?do (4) It his been held that the profits of the property aenumj, 
between tho date of the sde and the date ^^llcn the pre emptor, in accordance 
with the decree paid the pro cmptivo price belonged not to the pre emptor 
nor to the or/griuf \ omior, but to the original xendees (5) and that a suit could 
not be successfully niaudaincd by a pie emptor lo recoxer profits accruing 
betueoji the date of Uis decree and the time when he obtained mutation o! 
names (0) 


] 15 a suit IS foi tjie dissolution of n parfcnerslnj) 

Decee suit i« " *’'<> "/ rorlnciship accounts, tlio 

d/ssoluUon of partner- Coure,bcfoie a/iic/f (lecuo, may piSi. 

a piehmoiarijdcciccdcclannrjthcpTopoilionatc 
s/iarcs o/ (he parlies, fixing the day on winch tho paitncrblnji 
&hall ataiul disbolved oi ho deemed to Imic been dissohal and 
diicoting such accounts to he tahen, and otlici icts lo lio doju, 
as it thmhs fit 

Suit for dissolution of partnership —1 ho usual h run uf decree in sia h 
\ suit were p\cu III Xos 132 and 133 Schedule IV of the J jst C<«h JtwiihcJd 
tint 111 a suit for aU iccouut of a dis ofml partnership, a drcuo should I cpi'-scd 
under ^cct 215 of that Code m iccordincc with form ^o 132, Schedule H 
ind It should direct an iccouiit to lo tiUu of tlit di dineS and tmiuictiois 
I) tween t]»c parties, aiul of the credita property and effet tt» ibie and 1 (low>ing 
(o the lafepirtncr hip, and it dioiilddmct the appointment of aneemrof t!o 


(t) „ir laale • I U i T mwI 

Jt \ —l.nt I - (I'’* ) 

Ut V I iffhiU J t . Itwi 1)^1 2 \ 
'll (tsvj) 

H) 1 xr N i)* I » I T U I I »»>« 
I** I _ I fis •• J in tr t lU f «' • S fn I 
I j 11 I s| » .1 IJct .1 II \ »* 


(ll»> *) 

(•It r Iri ( f,. I . S..r, n \ 1 I Ii-l 

(ISSI) 

( ) I»| V n» lui ( Sfl lui , li N .11 

<iss») I n 

( ) Sri Kit II Minv iUv) i lU t .ll 
(Iaj7) J 11 
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outstinding ilclda and cdccts (1) flic italicized words Iium been added, as the 
prihininarj decree '•hould dwaan eontiin a dcthntion ot llie rights of the 
patties 

16 In .1 '^uit for .m atcoviiit of pccuniaiy ti.viisactioiis (s. 
decree m suit for CCIl .1 pimcipal 111(1 «» agCllt, aiul 111 flJty 

account between ptind- otlicr Mut not hereinbefore proMcled for, 
pal and axent. where it is ucccss.iry, in ordci to ascertain 

the iiuount of money due to oi from an} party, that an account 
sliould bo tikeii, the Court shall, before ]ms 9 wg itsjtjiaf decree, 
pass a prehimnoni decree directni" such accounts to be taken as 
It tbinks fit 


Suit for account between principal and agent — In a suit b> a pnnti* 
p il against an agent for an account, on the fact of agency being estabhdicd, it is 
the dut) of tlic Court to direct an account to be token of the defend mt s dealings 
IS igcnt W htu once the pi mitifl has <lionn that the defendant is an accounting 
parti, It Is then for the doKndant to pro\«. the amount of hii> receipts and 
disbursements (2) ^\hcn an appeal is pending in llic High Court against a 
prehmmar) order made b) a Subordinate Court under this section, the High 
Court haling seism of the appeal can apart Item the question nlicthor the 
ca^G falls \Mlhm sect 515 of that Code, make an order stajmg the canning 
out of such order pending the heating of the appeal f3) The'ie suits ate not 
affected b) soetion 10(4) 

17 The Court may etthe) by the deace directing an account 
Special directions as (o be taken or by any subsequent older giie 
to accounts Special duections with legard to the mode in 

uhich (he account is to be taken or touched and particidar may 
direct that in taking the account the bools of account m uhich the 
accounts in question hate been kept shall be taken as pnma hcie 
evidence of the iiuOi of the matters theiein contained with hheity 
to the parties interested to take such object oh thereto as ihey maq 
be advised 


18 Where the Court qxisses a decree fo) the partition of 
, property or for the sepaiate possession of a 

Decree in suit for ‘ j ^ .r •',7 ^ ^ 

partition of propeity Share thercm, c/ien,— 

or separate^ possession (1} >ij SO far as the dccTce relates to 

an estate assessed to the payment of reiemie to 


of a share therein 


(1) Thirukumarcsan v Sabbarajs 20 M see Kslabaad Singhf SnFrosad, 19C L J 
313 (1S97) m which will bo found obserra 152 (1914) 

tions on tho procedure to bo adopted and tho (3) Balkishcn Sahu t Khugno, 8C W N 
burden of proof on the taking 0 ! the account 572(1901) F B s c 31 C 722 

(2) Rajhunath v Gaoi'atji 27 A 37-t (4) Cbandm t Pramatho, 15 C W N 

(loot) For rc o^icning of settled accounts, 930 (1911) 
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the Gotonment, the deciee shall declare the nghls of the seieral 
fat lies interested in the poperiy, hut shall dnect such partition or 
sepaiation to be made by the Collector, m by any gazetted submdi 
nale oj the Collector deputed by him in this behalf, in accordance 
With such declamiion and with the piovisions of section , 

(2) if and in so far as such decree lehtes to any otliei imnwie 
able pioperty o> to moieabk propetly, the Court may, if the paititwn 
or sepaicitioii cannot he coivLeniently made ivitliout fuitlier inquiry, 
pass a pielwiinaiy deoee declaring the rights of the seieral parties 
inieiesled in the pioperty and giving such fnither diiections as may 
he leqmicd 


Suits fox* partition — The former Code contained no proMsion definitely 
prescribing the form of a decree for the partition of an estate or the oeparatiou 
of a alnio, though a somewhat special piocednrc was rendered applicable m 
such cases Sect 2G5 of tlie Code relegated the actual partition or poparatioii 
of revenue pijing estates cntirel) to the execution department, and entrusted 
it to the Collector On the other hand, sect 396 of the same Code conteinpbtcil 
m tlio caso of other iinmoaeiblc property a preliminary order ascertaining tlie 
rights of the parties, which was itstU a decree, but maoKed a final decree upon 
tlio report of the Commissioners These sections liaa o been m port modified, and 
the present rule, which is new, uiscrted Any local enactment by wliicli juris 
diction to oficet “imperfect partition” of revenue paying land is re«or\fd 
oathisivcly to tho Revenue Courts, and winch contemplates a procedure incon* 
sislcnt with fins lulc, will ho saved by the fenna of sect 1, ante The Code 
conteiuplfttcs ouo pteliiiunaty decree nal no more Jhiis, where after the con 
firmation of a preliminary decree for pirlition on appeal the Coiiif uf first 
inst incc dire( tod tliat actu d partition '•hoiild be mul. m accord incc with certain 
directions then given by it. it w is held tint no app.al would lie agunst Miel, 
order hut its prnprii ty rould ho questioned m an app il from the final deen . (1) 


19 {/) Mlurc tliu (Icfcndaiit has hetu allowed a set oil 

Decree when eel-eir le urMiist the cl ii.n o{ the plimtiff. the du ne 
allowed shall state what amount is due to tlie pi untiit 

and what amount is due to the defend int, and shall he for tho 
Koover)’ of any sum which appiais to be due to either paiU. 

( •*) tny deene passed in a suit ni uhic/i a set off is clamed 
shall l,c subject to tho pro, ism, s in 

icfiiiinij to set olf icspccfc of ippc u (o u/tic/i it uouUt m/'< 

lun subject, f 1,0 set off had ken ctttijiud 

{ /) 'Hie proMMons of this /»h v wlntlnrtlu s« I oil 

IS iilniissilile imilcr ™h ' oft', I ■''i-' 


Dccroo in case of sol oi 


111 


\tunU 


11) Wt I I 
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from “ t/” to “ ' m tlie fir^t paragraph of ‘'Cct 21C of the last Code 

were <?ubstitutecl and the \\liole of the lost paragraph of that section ^vas added, 
by Act VII of 1888, sect 7 (1) amendment has been made to gi\e effect 
to the MOW that appeals from deciecs relating to set ofi should he to the Courts 
to which appeals in respect of the original claim would lie In a suit by a principal 
against his agent for accounts where the agent does not specificall} pra) for a 
decree for the sum alleged to be due to him, the Court can grant a decree to the 
agent upon the finding that monej was in fact due to him (2) 

20 Certified copies of the judgment and decree shall bo f* 

cetuacd copies oiiudg- furnished to the parties on application to 
Sshed^ tlieii expense 

Certified copies of judgment and decree — Act VIII of 18 j 9, sect 
198 The parties are entitled to receive copies of the judgment and not merely 
translations of them (3) The practice of furnishing copies free of cost, on 
supph ing the proper stamp has liccn set aside (4) 

(1) Sco Tiluck Oanl i SuwtUmiiicc (IdC4) 

Dasscc 23 V U 275(1S70) (4) See Nil Monte Sinj,Ii v Cliiuilia*b, 

(2) Parmanau 1 1 Jagat 12 A 02 •(1910) 20 U P 40>(1S7'1) 

(3) Varjirani \li Daji 1 H U C H 105 





I in (ni)i oi <i\n ii’OiiDini 


vnii 
(> 20, r 19 


the .oun.m.ut th, , .a.r ,Ul ,J,rh,e the „/ l},e .„m,/ 
P'lilH. ui th, hut shall ihnet lucl, Mrlihou or 

■apaiatwn la hr , mule la/ the CiJleeMr, ar la, am, qazcUul suhouU 
ante oj the Lolhelo, ,7. pat, . I Jy //„, „cearilmice 

nith such (UchuaUon toul unh fhr iinnisum^t of section Tj , 

(-) f ni so for such (kerre tchtes to awj otha omnoxc- 
ouic or to moxtahh proi^ihf^ the Coxirt may, ij* the paiUhon 

or St pciuUion cunnot ht duiununtly tnaile uUhoxit fvuher viyinTy 
pas^ (7 pnhmintDy thnti thchrniy the Jujhts of the school yaHm 
mfinstctl tu tin piopcity mul meh (uithcr diicchons ns moy 

be uqnudl. 


Suits for pcirtitlon — -Tin iornur C«*4le cohtunixl n > pro\ isu u <3rfli\itfh 
Jlji furjn of i ijrrrn' for tijf* pinifion of in r Hie or the rjwratnii 
of 1 ^luro, \ '■otuowh'it jmieoihire \\ i-* nmtcml njplioWe nj 

Mich N'Cf .Jo"} of lh< OoiK rtlcgitcd the icunl partinoj) «)r rpiniJ n 

of re^< Jiue t hit ^ cniireJs fa f?ie exeemi vn (hpirtn eiit nnd entnMf'l 

ittothv (.’ollcctor On till other IjukI ‘cei 5*16 of the Mitno Code eontmipliti 1 
m llu iiNi < f »)th*r 7;j}jn<n« ihlc pnipcrH i prifimmm order e etrfuning the 
rights of the p\TlJ ^ which w it «U i dicice hut in\oKtil i finil deciec upon 
tia Ttpiirt of (heCoinmi 'J ner* lla eMclmi'-hi\c l>ccn m part ni -Khtud uil 
thi prvH( 7 it rnh, vsfach law, tn'orttd Vii\ K>cil cnictmcnt hi which juri« 
<Iiction to ilToct “unp<rfect pirtition ’ of r« \cnue pninc Jmd i» rc er\eil 
ctthiMielj to the U».itnue Courts iiid which eonionphic" i proerdnie incon 
''Intuit with tlii< nilt , wilf he Miieil 1»\ the lerin*> of «ect i utic The C^h 
contiinphte^ one prilmunar> decne ml no more Thu' where after tl e coi 
lirnuiion of \ prclimiinr\ dtcree f. r pmunn on ijpcaJ the Court oi hr^i 
insliiKodireclod that irtuifpaititiniNlunld 1 h madi m lecordance with certain 
dir.ctjona then pneii ha it, it win IkU Out no appi \1 would he auMinM Mirh 
order huf iH proprnO conhl firqueMioind man xpp«al fn nithe final derree (1) 

19 (7) Wlmc the dcfoiuUnt Ins btou illowcd i Mt oiT 

Deem SCI on is ‘lio- <■1 «'» *>f file pi untiff tlio aecne 

aJtottcj shill Ntato uJjifc imoiinti* (hictothcphwitiii 

«\(! \s!i,\t ,\mcimxt is duo to fbc dofciid int. xiul slnll bo for the 
1000 % cry of .my s>uiu wbicli oppeirii to be duo to oitlier party 
( ') .()ii( diorco paocorf ni a smi m uliicli n set off is clauned 

A, nil /rom rf.oM -ubjOCt to the ^11110 piOUSIUHS HI 

iclating to set off TC-pOCt Of Ippc U /() Xthich it llOuUt nOXC 

been siih]ccJ if no set off had been claimed 

( >) Che provi'^ten^ of ffiis lufe appih aahcilut the '•ft «'ti 
\s ulmtN'^tble undoT rule o of Oula VIH or othoiwiNe 

l3ecreo lU caso of setoff — \c( MU of IS**! ict lii 
(I) HI ni t Inl I * t aVuIi '■ \ I I (I mi 


The w* rd*^ 
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from “i/” to " plaitiitjj” in Uic first paragripli of sect 21G of tlio last Code 
were subatituted, and the whole of the last paragraph of tint section was added, 
fay Act VII of 1888, sect 7 (1) An amendment has been made to guc effect 
to the \ lew that appeals from decrees relating to set oH sliould lie to the Courts 
to which appeals m respect of the original claim would he In a suit by a principal 
against Ins agent for accounts, where the agent docs not specifically praj for a 
decree for the sum alleged to he due to him, the Court can grant a decree to the 
agent upon the finding that money was iii fact due to him (2) 

20 Certified copies of the judgment and decree shall be 

Certined copies o[ judg. furnished to the parties on application to 
Couit, and at then expense 

Certified copies of judgment and decree — Act VIII of 1859, sect 
198 The parties are entitled to recoi\c copies of the judgment, and not merely 
translations of them (3) The practice of furnishing copies free of cost, on 
suppljnng the proper stamp, has been set aside (4) 

(1) Seo liluch Cliaiid v Sondammcc (I8G1) 

Dossec, M' 11 275(lS7ij) (-1) Sro Nil Monie S»)gh v CJ;ii»l»sli, 

(2) Pannanaiul i Jagat, 12A 527(1910) 20 \\ T •lo"(lS7'l) 

(3) Varjirani AliDaji 1 15 If C U If 7 



ORDKU XXI. 

of Dicriis and Quit II, 

Pa j/i (I t M) Jcr Dttrcf 

] 1. (1) All iuojio\ p‘\\able imdor i dccRe sliall be piul aa 

Modes o( pajlns money follow a, li iiuoh — 
under decree Court who-.e it la tO 

o\ 0 (.ute the tlecieo, or 
(6) out of Court to the decri-c bolder , oi 
(c) otheiwisc as the Court which made tlie dteue djiccta. 

(2) ir/uro any ikjymtnt io made umh) clause (u) of suh nth 
(/) uoiicc of such paymtut be qitcn to the decree holda. 

* Payable under a decree ’* — Co t' rM to I e jxod tuuUr sect J1& 

of tlic h'-t Co<U ( tt now oct 3o) it wns hcKl wire not ]wid taiJir i decree 

ind «liould be inid under tli-xt «cctio>i (1) Vn m tnJment due tinder -i decrt“e 

nn^, under tlii' ridi be pud into Court (2) WJien an order Ins been made 
for tile piMutnt of jnonea m a <uit on a certain dite and the Court la clo ed on 
that date, a piannent made on the following daj would be a good payment for 
the piirpo 0 of th t oriler (d) Pian int into Court la a \alid compliance witli a 
tftcn t, eren fhotieh the decr<e(hcccts pay-itieot to the decree holder (i) 0:i thi 
deatli of 1 decK. e-liolder, tin- debtor sliould either p\-\ the debt into Coiut 
under cl (n) or I'-k for directions under cl (c) (5) 


2 (J) Wheic au} money payable undei a deciee of any 

pjsment out of Court !,ind ib pud out of Court, or the deciee is 
lo decree-holder. othetivise adjusted in whole or in part to the 

satisfaction of the decree holder, the decree holder shall certitj 
such payment oi .rdjustment to the Coiurt whose duty it is to 
execute the decree, and the Court shall recoid the tame accoidinr/h/ 
(.') the judginent-dehtor .also inaj inform the Coiut of such 


(!) Shan'kj 1 Sccretarrol Stito liM 120 

(lss9) "A 

(2) lladiux^ \plt « Vithu 1 Bom 

I P C44(15JJ), 

(3) Vnivamutlii t ‘^amwappa 21 U 38o 
(Is i<) , “ihoosh t I'l^usan Rudro i Cobmd 


Chundcr Roy IS C 231 (1S90), Babeo 
RaTOott Heraman ^fahatoon SR B 
(1SC7) 

(4) Wana i I\ntu 3o B 35 (1910) 

(j) \arcndra i Charu 14 C 
(100») 
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for adjustment, and appl} to the Court to issue a notice 
to the decree holdci to show cause, on a day to be fixed by the 
Court, wh} such pa}nient or adjustment should not be recorded 
as certified , aiul if, after service of such notice, the decree- 
holder falls to show cmsc why the payment or adjustment 
should not be recorded as certified, the Court shall record the 
same accordingl) 

(J) A pa} incut or adjustment ulnch has not been certified 
or rccoidcd as aforesaid, shall not be lecognized b} any Court 
cxcctUwg the dcoee 

Applicability — tstothe principle upon ulnch tlic rule proceeds and the 
cases to uhich the prohibition contained in it is 'ipplicablc see notes jios/ 

Remedies of judgment debtor Ihe tub applies onl) to the case of parties 
u ho stand m the relation of judgiiu nt debtor and judgment creditor at the date 
of the ttansaction I'bcs to a ejuestiou of payment or adjustment 

of a decree and does not recog,nizc an ajiphcation In the decree holder (2) The 
former section was held not to go\crii pajinents made m execution of deertea 
passed under Vet \ of I8o0 m the Rcaeniu Courts (3) 

“ Under a decree "—In Madras it was at one time held that the former 
section applied ouh to the execution of mono} decrees (4) and it was doubted 
ubether the section applied to decrees for restitution of conjugal rights (0) In 
Calcutta andlatterU in ^ladras also it was held that the section dealt mth the 
adjuatmeiit of anj decree and not merely with the adjustment of a monej 
decree (G) The amendment bj the addition of tlic words of any lind adapts 
this latter aieu The decree may be of au> kmd but money must be pa) able 
under it Vs to instalment decrees sec 0 X\ r 11 The rule presupposes 
that there is a decree m existence So where V sued B and obtained a decree 
uhich ■nasrcNcrsed in the first Appellate Court , and B uas about to file a special 
appeal when V compromised the case and gaac up the propert) it ^as held that 
the. cooipcQuuse havmg been effected alter the decree m fa%o\K evt B had heew 
ie\ersed it need not hoae been certified to the Court (7) And if pajnient is 
made under a decree uhicli is set aside on appeal the decree holder must make 

(1) Rama Ayjaa v Srccoirasa I’attar 19 Naiasunha Rao 24 M 412 (1901) but now 
M 210 (ISOj) doubled in Ponnuswam^ t sco Xaidhinaiiasam) r Somasundram 2S M 
Utchinanan 3 jM Go 9 (19J1) 22 M I J 473 47“ (l^KM) 

1“0 Ij Rahim J but eeo judgment of (5) Kesbavlall Girdharlall t Bai Par^ati 
Suiidara Aijar J p 178 IS B 327 atp 331(1803) 

(_) Lodd Govindosa v Ramdosi 24 M L (6) Baba ^ilohamcd t W ebb, C C 7SG 
J 8S (1912) aud bco Babar th t Shisir (18S1) Rajah Padmanund Singh v Madhu 
IGC W "N 9j1 (1 112) Smgh 3t W X clxxxvii.(1899) , aaidhina 

(3) Rajah Irotal Clmndcr t laana>c 1^1 da'^nu v Somasundram 28 M. 473, 477 
Jloi>s 1 \\ R \rt \ 7 (ISGo) Ram Cbun ler (1004) Sibbiiraya i Kuppusawmy 14 
Hoy t Ua ii < ) ini BaLshce, 9 W R 3 2 ai 442 (1911) 

(IbCS) (7) Han Sada>hiv ( Bapu Balrant, S B H 

(4) ^inkaraii Nambiar i Kanara Rump t R 4 C I 7S(18r8) 

2^ 11 ls.1 (l‘'9\) Mall kirjuna Saatn t 
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KstitMl]i))l ( \i n tin pilimBt I, ii „„l Ih, n urt.rnd (1) \\!„« K„t 

1U3 O.k lor t „„„r, ,,„1 „,..Ur . re, tin prove, urn „f tl.v vecinn 

vet. laid ,,mi, pin, VU, (_>) J,„ r,.k .low npplj t„ tin , ee oi vvnrvlvvvh, 
luvnijpudthc imouiit (ha uml« r the <Urn t, ifli n\ »nls sms tlu imiKipal (1) 


Out of Court —JJk rule rtlikH t<» \ohint ir} idjintmtiits of 'i ikmc 
undo l)t tWLcn ]) irt as t o i smt out of Court , uul not to u case a laro a ikblor jnj s 
to tla olhccroftlii Court umitr the ujffionM uul prcHsuri. of tla Court s pro 
CLss (I) ^\ li( u niun \ H piul mto Court tlu 1 vtiir must p i) it out jiiiniednltl) 
to tla ikcriL holikr (">) «»r hw onlnur^ K/il Juu'*, (6) if the pi}jiKiit 

iH nuilt !i\ tlvt d\ Utor to pusmt hw irrtst, it js not i >ulunt irA p ijiiientj md 
la IS I iititK (I to ]i( lu ird 1 (*fori tin iitoia\ ispiuioutfi) 


“Adjusted’* — Sti istotln im umi^ <»f tlu^ ftmi i iscs cittd (8) Jt tuil} 
ippbi s to m \ttcrs occ urrm^ duriii,' the coufm of « Mtutum (•)) 


“The decree holder shall certify ’’—Om joint dLirtt lioUKr is not 
liound liN the a ts of anotlu r who h is < oiupnmuvd or ni ii\< d j iMiicnt out of 
Court ,(10) ind i joint duric lioldirlnHordniinl) uopowirto ,i\i- adi^thirpL 
out of Court to i ]udp.ni< iit debtor for more tli ui Ins own slnn of the dicn o (11) 
lla debtor should tlanfort iwd p\\ uwUss jt‘jidl) or to tin isUnt of t!i 
ulmjtted sli ms (1 J) 

llu Nsord ‘ decrei. hoUhr ’ tlarehm. must bt ri id is duiui liohhr nr 
ilterec Iioldtra lla Court will imt rtcOj»ni7e v payment to oia deem, liohkr 
oulj nuNCess oI lint to which la is himself eiilithd One ol tuo or moje join* 
decree Iiolders is not competent without bnii^ lulhori/id b} the other < r other' 


to eertifc sitisfaction h} pumnit out o 
nu) CeTtif\ sitisfietion m n sjK ct of 111 


(I) \isuiliv <> will I I \tslum Viilid II 
it 724(ISS7) 

(J) K.ihri rijii I 81 J na(is)ij 

(1) UiUji t C$ U 

-n (|jjs7) 

( 4 ) Ui Ih >o U s I 1 k' st»d» ( Uun kr, 9 
\\ U Il2(ls«s) 

( 5 ) lui.Uinuul'ir'l s U sr cram JIU It 
271 (1874) 

(It) Sio III tc i’i ininsiico, S D 8iini ]> c 
Sij.t 27 (Ib3i} citi I »« ()KnK»1>aii l*s 
t > sect J'ils 

(7) Pf -vuni luth Milcrju i Itcii lo 
linn, S. Ill, 13 «’ Ji -3(IS-0).s r 4 11 I 
J{ Ajiji 2" 

(S) 1 ifcli Mill immA I « iwl ' 

I 4 (ISS»), ’Itiildiir f t<Jn 

iiLrcMlBvnl,-{ 'I n7{l8»J) UoiDial 
lUniicrjci t lUmUftTilil 20 (. 32 a i» 
‘t7(ls)_) bliami di llizari'isl iSt I I 
r>l (toil) [arrvns; »" \t m kf wilts] 

(0) riuinllii Oliwiliv Il»\ f Kl r» 
M I ail (.hose. - I I 1*71 (1D02) fwiJ IIilh 
t ro I n ( h s in 1 < I si ( ii \i vs h 1 1 1 » I 


Court of till entire dicrct , tJioUoh hi 
> own interest therein (13) 

nvlsrl Ml Jilt > 1 1 1 vofpajuuiit 

rii « I b\ inort^vgor 1 ut see ui\ Ihw jioint 
ill vses tl I ru CJtui] itu in Vlt kLiii ikai 
V VWvl ( vilTvr Khwi S C W \ 102 
(J(MI3) Miliomt I khm i 7111011(1 
Mmvawec UM 4( 7 (1903) 

(10) ] ilg I 111 1 I Uh i\i imi 1) 111 1 
Ml e J( 

(IJ) Mt ml 0 h ilh in I Mt Hit 7il 4 
C r It (1S70), Xirni k Cl iiiulor III lilts 
cliirjeo i Din ii Iro kvlh Siiijd J C ‘''U 
(]a8{) 

(12) Mfthim V CiniiJn 1 i \ i 1 > in M I oi 
Cli>wdhr> 211 r It Vn> n(isiJ) 

(1 1) Jlotilt vm t Uaimu Irisil -0 \ Jll 

(IJOl) rvrruck (hiimler Bhutlaolnrjcc t 
Duiciulro J.n4h bivnjnl J C S$1 (ISbl) 
Sult*in Mu lecii t bvrvlij iiniiul, J5 M Ul 
(kOI) r-vi wum t Iiaclil uu i kuii 

VI vn -I 7 IIS (I lot) OutI (tl rlanl 
im 1 imi t d en ( 1 1 1 r i win t 1 y forego i 

I wH''lit lo< \«i. i(o*I fcitth rijjl t fif w ntl r 
Ixloso Ii I rj t I s mi i n fi \ IF t U 

II (Js77) 
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The ordiuar} way of certifying a payment or adjustment is b) petition (1) 
made by the decree holder or judgment debtor to the Court %\hose dutj is to 
execute the decree , (2) but it can also be certified under 0 XXI r 11, clause (e), 
on an application to execute the decree It is for the partj appl} mg for execution 
to state an) adjustment after decree (3) If, howeacr, one of the parties is a 
minor his guardian must first obtam leave to compromise under 0 XX.XII 
r 7 (4) Application may be made for a certificate of part satisfaction (5) To 
certif) a pa)mcnt or adjustment within the mcamng of the section, it is lu 
sufficient for the decree holder to certif) that monc) has been paid or that an 
adjustment has been armed at without specifying the amount of the payiuent 
or mentioning the terms of the adjustment (6) Under this rule as there is no 
time fixed within winch the decree holder is bound to certif) a pa)ment made 
out of Court such pa) meat ma) be certified at an) time (7) Intimation to a 
Collector in charj^e of the execution under the provisions of the Ihird Schedule, 
amounts to a due ccttif)nig of the adjustment under this rule (8) 

It has been held that an application m 1905 for ccrtif)iiig pa) meats m 
satisfaction of a decree sufficed to give a fresh «tart foi limitation, cither is an 
achiiowlcdgment within the niciuing of Sect 19 of the Limit itiou Act (IX of 
l')08) or as i stop m aid of execution (9) 

“Judgment debtor”— Ihis teim imliides pusons cluining tlu-ouji (hi 
judomeut debtor or m Ins right c<i an assignci from tin judgment dclitoi of 
the cquit) of red mptiou aftir diciic (10) 

Remedies of debtor — Under the second jiaragi iph of the lulc the 
judgment debtor uiav ippl) to the Court executing the decree (11) if the decree 
holder does not c rtif) that the adjustment be recorded (12) and he is illowtd 
ninety d i) s w ithin w Inch to lake that step (13) Xoticc must issue to the decree 
holder to show cause This docs not mean lucreK to allege cause nor e\ en to m ikc 
out that till re is room for irguiueiit but both to dlege cause and to pro\i it to 


(I) biailuoUivh slitiUi t Iv^klic < hum 12 
\y 1( 5aS (ISOO) , bit not i Ipttir from a 
(liLUc lioldcr to Ins ^ iWU Xlukuor I>ill 
VJircti Ivainc l*vll IcHjrcc 1\\ K alO 
(1S07) ilircctnij, him t > icrtifi llhoobim 
Mohun llincrjio t Sodhto Churn birrar lo 
\\ H I (1871) OC bic Holes lo thus* (J) 

(J) to theh«. uonla sco Vlubainms I 
biidJsJimt lajjj, Sihu lo \ 

(3) Pauiukjj'a t Naris-niiwli 2 M -10 
(ISSO) 

(4) Vniiis Iclliin i 1 iiiiiiudiMn 20 M 
oOO (IdOo) 

( >) llaj u In it4th 1 o> l>aha 1 i r f t h m 
n til »l al 44s (1871) 

(0) lids gurjj ju Mu lirad hr I <W r»\\a 
\ii„li 2 Dorn I. R >01(1 W) 

(7) IMkaram « BaUiji. 21 11 122 
nil iK n man IVI i t 1> iion.vt)i 'sin i«<i) 2 
I. 1 1 \ C J 320 -I p. 3.2 jls ') 


(S) Khualiakh iiid I Namlraiii 3 >11 51(< 
(1311) 

('») Boil anj ilwUJund v BiImji lu 
luirsm, 38 B 47 (mid) 

(10) Piuduranga MuiLluir i Vithiluici 
Ridli 17 M I J 417(1307) s t JO 31 
o37 

(11) Rajiiidruiiatli llo^ i Chuiiiioum. I o 
C 448 (1870) 

(12) iHC lb MunmuLiuibis JaiLi^uii Li« 
i Vulai 13 11 1"J 17 o| 1S5S), larccsbul 
• llioho (.oord o - V II ( K 18(1870) 
<hdi„ut IvalurAiu 4 13 H C K \ C J 
120 121 (1807) 

(13) VUtlioor ' ( uUm Muilten .4 31 L 

J ^11 (i ill) III I3mx> Ouraui r Jdimiuat, 
li « W \ 23 (IJlJ) jt d ubUsl 

u) t) r d la} udl take ana} (ht. n^Iit 
tu 
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tin illif iLtion ul lliL Court (1) If tin jud^ini lit <k Iplftr iipplics to 
uidtbi- il'l‘>i‘'i^'i<'i>iHnfuv.(Ctlniia»i«riUru;j<lirlJjjsr!iJ. 1 . 
undersell 17 (forim rl\ Jll) In should 4 )j»c il mil not I rjn„' i m jar ite suit 
\n vpjilii iliun, ^slull^(^ b) .i pliuitill or ilLfciulmt, fui i ttrtiliiatc, tlioiigli 
ikcideil unilcr this ml , ti iioni tli« lisH i ijuistion uliitiii^ to iJic t\ccutJoii u 1 
i>.itiafai,tiun of tlit dceri-t, mil m ijijh il Iw-Jiip iililili ni m.j iriti. suit lie- 
If, howeNLF, ncjtlii.r the tr* ihlor in r ih btor apjilv to cirtifs iiul iIjl iktric Las 
in fact beta bath (ltd in \vhoIt or in p irt iuul \tt tin cniliti r ants out i \ccutiuJi 
tilt debtor his i rtnitd} b) suit \s ilri. iiK obs(.r%td, tins rule prohibits 
rttOfjnUion of in unctrtiricd idjubtiiicnt on!} bv mj Court i Mcutiii,' the decree 
But iht ri^lit of suit la tontrolkd bv the jirovisions of sett 17, is the ojH.ra1ioji 
of the latter sti tioii is not rcbtricttil b) tins ( i) 1 lit subject li is nowliert Ixtu 
niurt lutidl} Irt ikd thiiii b} l*ic,ot I (1) In considtrniQ \sliethtr i suit is 
inohibiltd b} sett 17, ruj^urd must lx. h »d to two points, viz , tlit t lust of action 
uid tilt uhtf tl iimtd Xinutruus taats tst iblhli ('3) th it i Coint other than > 
Court t\tculing the dttitt t m rtto^inzc "111 uim rtilied j i}inent or adjustment 
of V dee rtt m i amt b iscd ujiou aiich p i\ iik nt or idjustim nt This {,ocs to th 
c mat of action 'Ihc pniiciplt upon \slmh buih t ises nt allowed has been 
lint tlitic la a c lusc of iction insnid (roiu nt^h^tint, frmd (0) agreement or 
tiust(7) bo bUitb ln\c 1 im to ittovtr the iiiont) paid or proptrt) delivered I?) 
01 for d uingts (9) W here, however, the relief sought coiiieb within the pre- 
hibition contained in a et 17, then i amt la barred That section 13 framed to 
prohibit in i aepai itc suit between tlie pirties to the decree, inj relief being 
gi lilted which shall interfere with the eunduct of tlie execution proceedings by 
tho Court executing the dcerec (10) Vs i general rule, questions relating to the 
Hatisfaction of the decree must be bcttlcd by in order made in the course 0 
execution and not by i regular suit, but no Court can settle i question of satis 
faction by an order made in execution unli«s such <5atisfactiou shall have been 
duly certified (11) 

M -WaflSJ") IswarChsudr-i 1> '■ 

Chmilxu Dutt. 25 C 718 (ISOS) s ^ “ 

C 'J‘ 217 In re Jledai luvlisui annJ 
SOM 545 (1007) tcadot Kumar 

JO A 404(1903) , 

(9) Gum Khan 1 Koonj* Bebirj & m- 
C L R 414(1873) Mallammat \ciiUmffia» 

8Ar 277(1883) PoromanandKhasuabisflt 

Khepoo Parimamck, 10 C 354 (1® 
Krislunaami Ajj’angar v Kanoa AyjauS® 

20 ir 369 (1896) 

(10) A^izan t Alatul faahu -1 ^ 

a p 458 (1893) . 

(11) tirangha\at bubakha a VI 
p 398 3? B (18«1) see Sellamajjan^^ 


of cxcc 
but a 1 
latcatiou 


(1) Rung LaU v lltm Naraui Gir, ll C 
IGO (1885) 

(2) Raiiji V Bhaiji Harjuan 11 B 57 
(ISSC) Lmgayya v Narasimha 14 M 99 
(1890), GarnTayjat tirdajappa ISM 26 
(1894), Jainua Prasa 1 1 tlathuraPxasad 10 
A 129 (1893) 

(3) Deiio Bundhu Kundy V Han Witi 
Dasseo.31 C 480(1904) 

(4) Aziz in t Matuk Lai Sahu 21 C 437 
(1893) 

(6) Azman t Matuk Lai Sahu 21 C 4ub 
a 893) 

(C) Viraragha^a Reddi v Subbakka 5 M 

SJT.r^B ( 1881 ) 

(7) Guilamani Da&i t Piaiil lahori Basi, 5 
BLR 2 ^atp 233 F B (1870) floor 
masjiDorabj Y Burjorji Jamsttji lOB 155, 
It pp 1G3, 10^1886) 

(8) Shadii- GihuiKibai,3A u38(J881), 
Ptuatamlu UiLu luV Vellaja Goundau 32 
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Huib "i &mt ^\lllcll mUrfcitb with the execution, buch ib i buit betkiiijr i 
ill. claration tbit the defendintisnoteutitledtoixccutc a decree ind 'll! injunction 
rebtriinuig execution (1) or for x dccliration tbit the dcerce bib been sxtib- 
fied,{2) or i bUit whicli seekb to set xsidt in execution sile, ivbetbcr the 
jnuebabei be the judgment crcditoi (3) or i stranger (4) will not lit, being 
prohibited bj the terms of sect 47 , as also, it has been licld i suit to becurt 
bums pud m execution in excess of what was due under the decree (6) 

If the creditor fraudulently oxecutts i satisfied decree ind docs not entci 
the batisfactiou in bis ipjdication to execute he may be proceeded ^igamsi 
criimnall), the provision ib regards uncertified adjustments not xfiectmg the 
buhstantiic Criminal Law (6) In x recent case it was held that an ipplicatiou 
which did not rccilc the terms of xn alleged adjustment could not be deemed 
to be anapphcation of the kind contemplated hj the second clause of this rule (7) 

Clause (3j — llus clause corresponds with vmendments {tide post), with 
the last paragraph of sect 258 of the former Code (see sect 206 of Code of 1859), 
which was inserted bj sect 27 of Act VII of 1888 The effect of this insertion 
was that uncertified adjustments could be recognized hj other Courts than the 
Court executing the decree, the prohibition onlj cstcndiiig to Courts exe- 
cuting decrees (8) and to no others (9) So the rule docs not debar x Criminal 


should, like the decree itself, be a matter of 
record and that unless it is made a matter of 
record uo Court baling to determine whether 
the decree has been executed shall recogouo 
it ns oiidcnco of a lalid adjustment But 
seoKama^jart Ramajjar JHf 3S0{1$97), 
where the Court went into the queslton of 
adjustment though not ccrtiBcd there hav 
uig been a fraud eonimittcd 

(1) Vzizau e Matuk Lai Sahu, 21 C 437 
(lbj3), dist m Iswar Chandra Dutt ( liatis 
Chandra Dult, 2<J C 71S(lb9S), full Deno 
Bundhu >undj i Han Mali I}a:K>c , 31 C 
4b0 (1J04) , 8 c , 8 C t\ ^ 39o 

(2) Bairagulu t Uapauna, IS M JUi 
(18J2j 

(3) Juikarau Uhartc t Raghuuath Siogb 
.0 A -o4 2od (IbJS), I’rosunno Kumar 
banjali J^li Das Sanj-al, 19 C 033(1892) 

B c,lJl A It'd ^Vzuaui 41atuL Lai Sabu, 
21 C 437 4 j 3 (lb93) , CO ilra Ithan Chumlcr 
BandujuJbiat Indro Narain GosMimi 9C 
7Sb {lbb3] which has been held m Iho 
prci lous cases to bo no longer law 

(4) JaAaian Bharto t ICaghuoatb biHeb* 
supra, Nillappar Rsinchandra 21 B 4t>3 
(ISdu) , Mothuxa Mohuu Ghoso r VLlio> 
Kumar Mittcr, 13 C. 3 n> 7 (Ibbb ) , contra lat 
Dacit bbarupChaud MaU, 14C. 37G (IssI), 
which u no luiiacr law txv last nota 

(3) Kashee Kwhurc Uui i KiahcnCLunditr 


Sand>al 15 W R lt>0(1871) 

(0) R « Bapuji Dajaram 10 B Jso 
(188C) Madhub Chundcr Mozamdar v 
Novodeep Chundcr PuDdit IOC 120 (1888), 
and it was also held that even though the 
applicaltoD might be barred, and action could 
not be taken under this section, that did not 
iitute the order of a Munsif scodmg a case 
for uiquirj under the section correspoodtug 
with sect C43 of the last C^ido It v 
Muthuramau Chetti 4M 32o (1881) 

(7) Jogendra AathbarLart Prorath^iath 
Cbatterjcc ID C L. J l2o (1J14) 

(8) hce Itam Dojal Bannerjic r Ram Uari 
Pal. 20 C 32 (1892) , Latch Mubainmcd t 
GojialDas 7 \ 424(l88u) Btiarut Lhundcr 
Ro> r ^awab Xuxer ,Ui 10 U R 3ul 
(1808) Chedumbara t Ratna Unmal 3 M 
113(l8bl) In (.hane,o I Kalaram 4 R II 
C it 120 (1887) [ref Raksbu r LaLhmaii 
4 B uOI at p. OUl] th Icercc holder had 
rcmoicd the attachment and discharged the 
lebtor from prison and this was cunsidtrtd 
autbci at 

(9) Suamirau Naraiau c KasLuuth 

Krishna, lo it 41J GLanasham 

Lakshtiiandas t Kashjam Xaunbo. Iti It 
o8J (1891) Ral Krishna landhaiiuath r 
Ba{j Vtasji IJ B 2'>1 (IbOiJ. the tamo 
Tu.wLad bc^nUkinjiri r to the aia(aL..c..t 
Kalian bm^h r KamU Irosad, 13 A 33 J 
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Vontl (1) from u ( u^in/ifi„' .tti umtrtiiud \i w niLiit, or a Li \ il Court ^\hicli b nut 
« \tnujjjg tlu (litrtt Vriadjii^tinciit nut Ck.rtiliLd canuot, however, 

I t tktji co^ui/^iiKx ul umUr htit 17 In a Cuurt ul txicution, and the decree 
jmjHf Ih «*\« cuted notuitli\tandm,i the idjustaitnl (J) Prior to the addition of 
Jfit liatdiusv itw IS luld t il it ifthi Jicru livid rlndhctiuiidutcdtocoiuprorobt 
hi fraud tlii-> w is i ui itl r mIikIi i m Ik lUalt uith utidi r the bamt atction (3) 
If w is subK<iU(. Ilf l\ laid tli it ih*' ]iroM->o did not s>tand in the wav of the judg- 
tiu lit dibtor proMii^ friud(l) But tin-, d ci^iou has hetn doubted (5) slid it 
Ills nmilU Ihih lulil 1)\ ilu Calcutl i Huh Court that the cserutinj Court 
• iniiot 4 niiiun i \ » n ulu n tin conduct of ih th i n i lioldir Jus Ikch aliened to 
bi fr uuUiUnt (ni Vn objittion that th* provisions of the ioruar MCtion had 
no applu vtion to an\ jusnant iiiailo in piirsiiaiui of in invalid .SoTcciiiiiit 
not -iUH tiuiu il b\ tlu Court \\ is ovt rruKd the hc tion nukin^' no reference to 
\ iliditv Uarefon i •'um pud under m urtcnunt void under the funner 
sition d'lT \ 4 inu’ f Iw rvco^nizod unless urtifad (7) It has been held that 
tlioiuh unccrtitad pivnunts lould not Ik rcio^m/cd os adjustments of the 
dicuc vet i creditor uu^ht ^ivc evidence of uncertified payments m order to 
dcfi it tlu pic i of Imut vtion f^) Ilu foniur section ran “It shall not be 
Ucc*,m cd <k\ o po/i'Kiif or iulju'-ttiunt of f/r <Ucr(i ’ 'Ilu a*, words hive been 
omiitvd lu ouhr to inikv U char tint the Court cannot rcrngmzo a pavment 
oi uljusiiu lit whuh Ins not Um ccrtdud for an\ juirposc whatsoever It 
(otU>ws tint 111 muntilud pivnant or idjustnunt < innot now operate to 
(I dun flu I nu d 4 (limit itiou b)i ippKui^ for i vn ntion under the Limitation 
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\ct,(l) Jicitlur um it ^i\o riSL to an istoppcl, fur tho doctriuo of cstopiitl 
cannot be m\okcd to nullifv an t\prt-3 st'itutor) pro%n'*ion (2) 

Couri-s piccu/jn<; Dcctccs 

3. Whac mmoicahlc ‘pro'pcrbj forms one estate or tenure 
Lands situate in ivoic Situate iLitlim tUc locol limits of Oic jurisdiction 

than one jurisdiction qJ i^q jnorc CourtS, aiMJ OnC oj SUcJl CoWtS 

may attach and sdl the entire estate or tenure. 

“ Forms one estate ” — Stc notes to sect ob, ct sej , ante 

4. Wheic a (.kcice luib been pasatil in a t>uit of wlucli tho 
Transler to Court ol ^aluc as set foith 111 the plaint did liot exceed 

Small Causes thousand lupccs and which, as icgaidb 

it's subject mattei, is not excepted by the law for the tune being 
in force from the cognizance of cithci a Presidency oi a Pio- 
Miicial Court of Small Cau&c&, and the Court wluch passed it 
wislicb It to ho executed in Calcutta, Madras, Bomba) oi 
Kaiigoon, such Court may scud to the Couit of Small Causes 
in Calcutta, iladias, Bombay oi Kangoou, as the case may be, 
the copies and certificate nicufioncd in rule 0 , and such Court 
of Small Causes shall thoieupon execute the decree as if it had 
been passed by itself 

— Small Cause Court — iUib n>tbc fifth or j>cnultimatc paragraph of sect 
former lode, the last paragraph being the following rule, and the 
U) Uua portionof the facttion being incorporated insects 38, 3D, and 41, ante 
e^ndr Cause Couit iii executing the decree of another Court transferred 
BunJbu same poi\era as it possesses lu regard to its own decrees (3) 

4b0 (1001 ^ Judge of a bniaiV ChiEie Court wjien dm’y invested' it£i 

( 2 ) Bay'is of a Subordinstc Judge, had lu the exercise of such powers general 
118J2). ion (4) But a doubt was expressed whether under sect 223(d) of 

(3) / rnier Code (corresponding with sect SD claui>c (d) ante) a Subordinate 
^ p could transfer a decree from his Court to that of a Sinall Cause Court 

the projicrty attached was within the limits of his local jurisdiction (5) 
,1 a ilofussil Small Cause Court was required to adopt the machmery of the 

Ba' 

7$(1) Muiimulidii t Dwaika, 12 C L J (4) Cuiul i Xaaku, 1 A 024 (1878) See 
P12 (1010) Kutubullah i Diirga Charm Bhagban Dajalji i Balu 8 B 230 (1883) 

i ce W X 300(1912) Bairang t Lachi]]i, [nf to Ramebandra t Gauesh, 23 B 382 
SC L J 83(1000), Tulochanv Bakcsirar, (1898)], Dharamdas Santidas v Vamau 
5C L J 123(1910) Gonad 9B 237 (1884), Kabanarama tr 

(2) JogeDdraXathSarkar ( ProrathAatb Ranga, 8 M 8 (1881) 

Cbattcrjcc, 19 C J 126(1914) (5) Xrbboa Vclji v Bluii nansaram, 18 

(3) Gunaputty Hoy Iganvallab i Tha* B 61,61 (1893) 
kurdjc Tbakurani, 34 C 823, 827 (1907) 

3 M 
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former sect i23 ui aU casta ^vhtic t.x^cutIo^^\o 3 
outside its locil juriadictioii (1) 


boUjjlit a^-imstptrsousor projHiit) 


5, H fic/e the Coiu6 to a tltciee is to be sent for 

/itQ(/c of trnns/cr «vecutioii 13 Situate withiu the bauie district 

tho Couit ulucli passed such decree^ such 
Louib shall scud the same diiccfciy to the forniei Court But, 
ivlietc the Court to uliich the decice is to be sent for execution 
Js situate 111 .1 different district, the Court winch passed it shall 
bend it to the District Court of the district m which the decice 
lb to be executed. 


“ Directly.” — ^Wlierc both Couita .irc m tbc same District one Court may 
stud to the other dvrett (i) A District Court on rccuviiig n decree transfiiied 
for cvccution can, undtr r 6, diicct my Subordijnte Court to execute it 
Old m whatsuc\ tr manner, the decree U vsKeiitr msforred for c\ccutioutoanotbcr 
Court, the holder of the decree mu»t, undir r 10, make due application for 
cxicutiou to the latter Court 


8. Tho, Cowtt a uUaU saad— 

- , , X (<t) copy of the deciee , 

teiM toi It™ Swn (6) .V cvittecdto bOttmg foitU that titii, 
decree slull He eiccuted f \ctiou of this decree has not beui 

y anolher Court. obtained by e\eoution TOthin tbe 

junsdictioii of tbo Couit by wliicb it ins iiassed, oi, 
ivbeio tbo decree bus been e-vccnted in part, tbo 
extent to which satisfaction bas been obtained and 
ivbat part of tbe deciee remains nnea.eciited , and 
(c) a copy ot any order for the execution of tbe decree, oi, 
if no suck order has been made, a ceitifioate to tbit 
effect 


” Shall send -Upou the maxim ‘ owma prtcsujfiwHlui /id. c:>sc acla an 
ittachmeut will mtlie absence of evidence be deemed iiithisicbpectto ha\e been 
correctly made (3) The oimssion hoMc\cr, to transmit to the Court extcutnijj 
^be deciee thw,culaiaa.uifirQ ijce?,uhrity which does 

not vitiate the sale (4) If my order is passed on receipt of the report of scr\ ico 


(1) Pvibati Cbaran v Pauclianaad, 6 A (3) Sarod>i Pxosautl SlulUck v Lutcli 

S43 (1884), F B , foil Abdul Gafur t meeput Sin^ Doogur 10 B L B 214 2J0 

Albyn 3o'c 713(1903), SajadUiaa ® (4S72) As regareb ProMncial Small Cauno 

Davies 28 B 108 (1003) (aUaclimcot of Courts, eco s 34 Act IX of 1S87 

. 1 modifies tUo mlo 

(2) ko Xclu t Viknsbiu, 15 JI J45 (4) Abbubalcer SaLcb t- 3 ft>li dm SabcL 

( 1 , 01 ) 
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. (c). “ .V copv of 

auy or 




1 been held that 

the Co.... 


...g - 

1 

.. . icr vvnether the* 


dccrio la still capable of execution , it has only to certify that a specified part of 
the decree temama unctccuted (3) 


7. The Couit to ^\h^ch a decicc is so sent bhall cause sucli (s 
Court rccoivlns copios and certificates to be filed, without any 

of decree, etc , to Qie further proof of the decree or order for execu- 
samo without proof. q£ copies thereof, unless the Court, 

for any special reasons to be recorded under the hand of the 
Judge, icqinres such proof. 


“Filed,” — 'Iho filing of the copies .lud certificate is quite dibtmtt from 
ciccuting the decree, for which an application should be regularly m idc. 

Inquiry into jurisdiction. — fhe former sect 225 coutamed after tbo 
words '* copies thereof” the following, ” or of Me junsJic/ion of the Court tihich 
2 )asscd If,” thus rccogoizing the right of the executing Court to mquuc into the 
jurisdiction of the Court which passed the decicc (1) These words, howo\cr, 
haN c now been omitted, as it was considered that another Court ought not to go 
into any question as to the jurisdiction of the Court ^?hlcb passed it (5) 

Sect. 38 enacts that a decree luaj bo executed either b) the Court which 
pasacd It or by the Court to which it is sent for execution under the provisions 
toutamedm the Code. Sect 39provide3thattbcCouitwLichpasscdadccrco (6) 
may, on certain conditions, send it, on the application of the dccrce^holdcr, for 
execution to another Court, and may of its own motion send it for execution 
to any Subordinate Court There is no express provision as to whether the 
Court to which a decree may be so scut must be a Court having jurisdiction 
over the amount of the smt m which the decree was passed or whether the mere 
sendmg of the decree will confer jurisdiction on a Court for all the proccedmgs 
to he take 2 i la ito excoutioB Oa tbo ('round, houeior, that sect G limits juris 
diction and that the w ord “ suits ” in that section mclude proccedmgs taken to 
execute the decree, the Calcutta and Bombay lligh Courts hold that a Court 
which has no jurisdiction to try a suit can have no jurisdiction to execute a 
decree made in that suit (7) So a Court has no jurisdiction to execute a decree 


(1) Srilury Slundul v Uunn Cbuwdhry, 
IJ C 257, 302 (1880) 

(2) Uatbiblui Naluiu>a v Patel Bcebac 
I’ragji, 13 B 371 (1888) 

(3) &npati V Belcbambcrs, 15 C W If 
001 (1910) 

(4) Sea Bliagwuntappa v Vuhwaaath, 2S 
B 378 (1904) , Uaji Musa v Purmanand, 
15 B 216 216 (1890) , ilohan labwox v 
Haku Rupa, 4 B 038 (18S0) 

(5) Han Gonad Kalkuodri v Naraingiao 


Kouhcirao Dcapliaailc, 38 B 194 (1913) 

(0) As (o execution of decrees ^laMcd on 
appeal, 6eo bs 36, 37 
(7) Gokul Kristo Chunder v Aukliil 
Cbundcr Cbattcrjcc, 10 C 457 (188J ) , Durga 
diaiau Mojumdar t Umatara Gupta, 10 C 
465 (1889), Shri Sidbcsuar Paadit v Sbn 
Uorihar Pandit, 12 B.> 155 (1587}, dut , 
Y&iuanx v Uanchotdji, 10 B 731 (1862) 
tcxccutu>a agauut pensioa] 



5 ] 


CODK or CIVIL PIlOCEDURr 1 IB-ST SCflED 

0 21, r II 

n -^r "‘ ''"*'”8 ui li'o CISC prouded for br 

u -VAi r -ib U) A person not -ipirt) to 1 suit IS not entitled to object to the 

issue of on order (or execution of tlio decree (1) 

11. (1) Where It tlLCice is for the ‘payment of money the 

Ora! aiiphcation t'oiirt iiity, On tlic or.lI application of the 

holdci at the time of the passing oj 
tJic dccicc, order iiiuiicdiitc execution thereof by the attest of 
the jtidgiiiciit dcbtoi, pnor to the ptepauthon of a uarrant if he 
IS within the p)ccincls of the Court 

(2) Sate ns othet wise proiulcd by sub rule (1), eienj application 
It'ritte,, appllc-illon execution of a decree shall be in 

wilting, signed and verified hj' the applicint 
01 by some other poison pioved to the satisfiction of the Court 
to he icquaintcd with the ficts of the else, and shall contain m 
a tabular form the following particuhrs, nimcly — 

(а) the number of the suit , 

(б) the inmes of the parties , 

(e) the date of the decice , 

(d) w’liotlior any appeal his been pieferrod fiom the deciee, 

(e) whether any, and (»/ any) whit, payment or other adjust 

ment of the matter in controiersy has been made 
hotweeu the patties subsequently to the decree , 

( / ) whether any, and (t/ any) what, previous applications 
have been made for the execution of the deoreo, the 
dates of such applications and their results , 

(ij) the amount with interest (if any) due upon the decree, 

01 other relief granted thereby, together with pai 
hculais of any ctoss deciee, whether passed befoie or 
after the date of the decree sought to be executed , i"’ 

(/i) the amount of the costs (if any) awarded , 

(a) the name of the person against whom execution of the 
decree is sought , and 

(j) the mode m which the assistance of the Court is requited, 
whether — 

(») by the deliveiy of any property specifically decreed , 

(»») by the attachment and sale, or by the sale without 
attachment, of any property , 

(m) by the arrest and detention m prison of any person , 
tw) by the appointment of a receiv^ ’, , , , 

(u) otherivise, as the nitiire of the relief granted may 

(3) The cS^to winch an applicatwnis made under sub rule 

(1) Nathiibliai Mulcitaiid v Nana IJatu 91 B Oil (J8£)l) 
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mmcdiato execution '-Ordm irij^ tJa nppJjtijjo;! lor execution is la 
U IS to bo noted tlut under the former acet 2DG »imlicUion form 
modulo c\cculion could not U',Me MiiiulLuKoua)} OoU/uat both the person ana 
piopcrt} oragunst in} propc rt} except inovtablo propert} (!) iiithm the local 
limits of the junadjction of the pirtitidir Court In the c i^c of a warraiit of 
irrcat, this would onl} umic if thcdibtorw is within the umo limits iJorco^cr 
IJio section onl} rthted (o dicrccs not cxcitding Ks 1,000 The Lcgi lature 
)i IS now omitted this limitation nnpo'-id under the forintr Code on oral applica 
tions for iniinediiiic execution to exemption from arrest, “>00 ‘cct ]3> 

* I ^2 Whac an application is 111 ule for the attacliment of any 
Application for attach- \»oveal>]c jiroperty belonging to a judgment 
ment of moveable pro- dcbtoi blit iiot m bis possession, the decree 
ATposLilT’"” to application an 

luventoi-}' of tlic piopcity to be attached, 
containing a reasonably accui.vtc description of the same 

Not in judgment debtor's possession — This rule refers only to an 
ipphcation for tlio cnforccmeut of a decree b} attachment of nioa cable property 
helongmg to tlio judgment debtor (2) but not in his possession Buies 12 46, 01 
jircscnbo the mode of attachment in such eases BuJes i3 — 45 deal with cases 
wlioic tlic property u. m tlic judgment debtor's possession The jnventoij 
must bo dcln ered into Court along nrth the appheat ion for execution (3) Under 
0 39, r 7, the Court has jurisdiction to mahe an order for preparation of an 
inventory (j) 

13 Wheie an application is made for the attachmeufc of 
any immoveable pioperty belonging to a 
melt'oMmmoraHfp'rS: ] udgment debtor, it shall contain at the foot- 

psriy to cDjJtwj) teAain (a) adiescni^Uonolsiich'gio^eiiy 

particulars identify the same and, m case 

such 'pioperty can he tdenltjied hy houndanes 01 numhers 
2 Ji a record of settlement 01 suriey, a specification of 
such houndanes or numhers , and 


(1) As to what IS see notes to sect 2 and 
Nazir ICban v Karamat Ivhan, 3 A 168 
(1880) [fruit upon trees], Naru Pira i 
Naro Shidhesuar, 3 B 28 (1878) [balula] 
Nathu Mcah v Nand Bam, 8 B L B 508 
(1872) Deno Nath Batabjal v Nuffer 
( Iiundor Nundy, 2fl C 778 (J899) s c la 
appeal 4 C W N 470 (1900) Act X of 

la7,s 1 clauso34ftilcdhuts] 

(2) As to tho liability of tho esccut on 
creditor. Sheriff or Nazir m respect of seizure 
of property belongiug to third parfj sc* 


Goma Mahad Batil v Gokaldas Khimj , 3 B 
74 (1878) Kisl on Aloliun Bai Hursook 
Das, 12 C C9C (I8S0), IVainji Bcsanji v 
Homiasji Pcstanp 2 ® (1877) 

Kalcc Cbomar Chaltcrjco Siddhessur 
XInndal 11 B L B 2 0 (1873) 

(3) Srecnath Gool a i Xusoof K1 an, 7 C 
<150 at p 559(1881), and see Dhonkal Smgh 
1 Pliakkar Smph 15 A 84 at p SO (1893) 

(4) AmjadAIir Ah Ifussam JSC IK N 
353 (1910) 
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(&) a specification of the judgment-debtor’s share or interest 
tn such froycity to the best of the belief of the appli- 
cant, and so hr as he has been able to ascertain 
the same 

Description — Clause (a) lias now been amcmlcil to expressly icquiic 
boundaries and numbers to bo gi\cn where such boundaries exist in a record 
of settlement or suxacj (1) The Code has been passed to bo obscracd and not 
to be treated as a dead letter as regards this or any other provision (2) Still 
the Court will not press against a party a mere formal defect when the property 
which is sought to be attached can bo identified (3) and m any case a defect of 
description can be remedied (4) 

Specification — In case of a joint family the application should state 
whether it is the judgment debtor’s share or the joint family property which is 
sought to be attached It should al®o specify the family property (D) Theformer 
section which this rule replaces required that the description and specification 
should be aerified m the manner of a plaint T1 is has, however, been omitted, 
as It was considered that a verification «cpaiato from that prescribed by r 11, 
second sub section, was not nccessarj An omission to vcrifj the inventory 
of propert} sought to bo attached was held to be an nrcgulaTitj onlv not vitiating 
the application (6) 

14. TV/iCje an application ts made for the attachment of anij fs 
land which ts registered in the office of the 
//erf e3rtract7rora%ouec- Collector, the Court may require the ajrplicant 
tor's register m certain to froducc a certified extract from the register 
of such office, specifying the persons registered 
as proprietors of, or as possessing, any transferable interest in, 
the land or its revenue, or as liable to pay revenue for the land, 
and the shares of the registered propnetors 

Extract from Collector’s Register — The sections which this and the last 
rule replace, as also sect 213 of the Code of 1859, made it compulsory that the 
application should be accompanied by an extract The rule has now been 
amended so as to give tlie Courts an option m requiring extracts, since tliese 
did not in all cases appear to be required but had the eflcct of adding to the 
expenses of legal proceedings The rule is not restricted to land registered in 

(1) As to identification by boundaries, SCO A 84 86(1893} 

Lack Rain v Alolicsh Dass 12 W U 48S (3) Ilurty Charan Bose « Subajdar 

(IbOO), VUb&raj Dbwaj Mabtub CUvkmI » Sheikb 12 G 101(1885) 

Burodanatli Miindul, 18 W R 411 (1872), (4) Uaegregor v Tarmi Churn Sircar, 14 

aiidos to Estates m the Collector silent Roll, C 124 (18SC) 

Ajondhija Da&s t Shoo Pershuii Singh, 11 (5) 2Iubammal Husain t Dip Chand 14 

R IT'S (1809) , 7crkaleo Koocr t I.al)a A 190 (1692) 

Dourga Pcrsliad, 26 W R 149 (1871) (6) Rastr un nusa i Ghat ;rud din 28 V 

(2) Dhonkal Siugh < PhaLkar ^mgli I’i 244(1905) 
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“r° lor ,t frc'^Tnlly 

Happens that tho actual propnctowaroiiot SO registered (I) 

I 15. (J) Where .1 deciee lias been passed jointly m favour 
Appiicaiion for exc more peisona than one, any one or more of 
holder. dC'-rcc- such pciiiOns may, unless the decree imposes 

L e t condition to the contrary, apply for tlic 

e.\coution of tlio whole decree for the benefit of them all, or, 
w lere any of tJiciu has died, for the benefit of the survivors 
and the Icqal representatu es of the deceased. 

(-) HV/eic tlie Court secs sufficient cause for aliowing the 
dcciee to he executed on an application made under tins rule it 
sJuill make sucli order as it deems necessary for protecting tlic 
Intel ests of the persons who have not joined in the apphcation 


Joint decree holders — Tho decree holders inust be joint (2) Ordinarily 
'll! the dccicc lioldcrs in 'i joint decree must jom in an application for cjecu 
tioii (3) Tins <50ction lu tlio last Code (1) nllowcd one or more to apply for 
execution of tlio kHoIp decrco unless execution is by tbc terms of the decree 
dependent upon n joint applicatiou (0) Tlie ruling of the Prwy Council (6) 
negatives decisions (o tJic effect that a joint decree holder cannot apply for 
execution of a decree to tlie extent of his fractional interest (7) This can be 
done, provided that tlic interest is one determined bj the decree itself This 
IS, of course, a different thing from applying separately for execution limited 
to what the applicant considers Jus interest in it (8) The words " or his or their 
representatives ” hav o been omitted as this will be cov cred by the general clause 
An order refusing to allow the decree to bo executed by one joint decree holder 


(1) 0 Ivinealy, CPC, notes to section 

(2) Cf Paui'isami v Ancia Pillai, 13 M 
347, 14 M 252 (1890) 

(3) Ponnampilath v Ponnainpilafb 3 "VT 
79,81(1880) cf Roy Gootlni Roy r Dhun 
neshur Kooer, 7 C L R 117 (1880) 

(4) Seo cases jJaasiw and Toja Singh t Baj 
narajan Singh, 1 B L R A C 02 (1868) 
A^izunnissa Rhatun v Shashi Bhnsan Boso 
2 B L R , App 47 (1809) , Harogobind Das 
Roirburto v Issuri Dasi 15 C 187 (1887) 
Karalapatv Baldeo, 22 A 222 (1900), and 
as to minor joint decree holder and limita 
tion, Surja Ivuniar Dutt v Arun Chundcr Roy» 
28 C 4C5 (1901), Penasami v Krishna 
Ayyan, 25 JVf 431 (1901) 

(5) Farzand V Afa loUah, 0 A C9 (1883) 

(0) Hurrish Chunder Chondhry i Kali 

Siiitderi Dell 0 C 482 (1882) , 10 I A 4 , 
an I BOP Brojeswan Cl on lliiancc v Tnpoora 


Soondcrce, 3 C L R 513 (1878) 

(7) Banaisi Das v VLaharani Kuar, 5 A 27 
(1882) Collector of Shahjahanpur v Surjan 
Singh 4 A 72 (1881) Dalichand Bhudar t 
Bar ShiTkor 15 B 242 at p 244 (1890) 
Thakoor Dass Sing t» Luchniecput Doogur, 7 
W R 10 (1867) Haro Banker Sandyal t 
Taiak Cltandra Bhuttacharjee 3 B L R 
A C J 114 atp 117(1809), PumaChandra 
VTookerjeo v Sarada Charan Roy, 3 B L B 
App 21 (1809) Ponnampilath t Ponnam 
pilath 3 M 79 (1880), Prannath Mdtcr i 
Mothooranatli Chuckerhutty 0 W R 
&t (1800) 

(8) So in Vluthusami Ayyan v Natesa 
Ayyar, 18 VI 404 (1894) tho decrco did not 
airard any speciilc sum as so duo to th^ 
particular defendants and therefore, tho 
decree had to bo executed as a joint decree 
or not at all 
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nlone is not 'ip[>cjlab1c (1) In this cate the contest bet^rcen t^o joint 
iIktcc holiJcrs, nnd it n is •■ouglit to dutingui^h it on tins ground from tlie JIadns 
decision cited in «hicli it held in ipjcal would lie (2) 

“ 11 shall make such order ’’—One of fc\cnl decree holders Ins no right 
to cH\m execution bufiicieni ciu‘e mu^t be shown The Court has a dis* 
crction, iiul Wforc executing it f-hould t.i\e notice to the other decree holders 
ind heir wlnt lhe% Inie to ri) ,(3) notice, liowcrcr, is not obligitor> (4) If 
nude, tlio order ought in express tern's to resme the rights of the other decree 
holders to slnro m the proceeds of execution, and, mcinuhilc, the interests of 
the non ipphcnnts should be protcctr»l (5) either bj taking tccunt) or otlicrwi'o 
IS the Court thinks fit The judgment debtor mi) be compelled to psy into 
Court the whole imount due under the decree upon which the share of each 
decree holder will be dctcnnincd The judgment debtor cannot object to the 
shire winch one or morn decree holders nu) chiin (G) Under the Code of 
1809, where the Court did not rcsenc the rights of the other decree holders to 
shire m the proceeds of exf culien.nn ippeil wasenterlained ns to the distribution 
ol the i«cls reilizwl (7) See ante 


16. Where A decree or, if a decree has been '}mscd pxulhj [s. 

Apptoi'cm /or in faiour of tuo or more persons, the tnlercit of 
cution by uaoifcrce ol any decree holder tn the decree is tiaiisfcrrcu 
by assigninoiit lu writing or by operation of 
hw, the transferee nny apply for execution of the decree to the 
Court which passed it , and the decree may be executed m the 
same manner and subject to the same conditions as if the applica- 
tion were made by such decree holder 

ProMded that, where the decree, or such interest as aforesaid, 
has been transferred by assignment, notice of such application 
shall be given to the transferor and the judgment debtor, and 
the decree shall not he executed until the Court has heard then 
objections (if any) to its execution 

Provided also that, where a decree foi the 'payment of inone_> 
against luo or more persons has been transfened to one of thorn, 
it shall not he executed against the otheis 


(1) Rataolal Itangildas v Dai Gulal>, 1 
Bom L R 87 (1899) s c 23 B C23 
Sco also Odlioja Perehad t MohiJco Dull, 
17 W U 415 (1872) 

(2) r.akshmi Ammah v Poonassa Ifcnon, 
17 M 394(1891) 

(3) Slicikh Ahmed Chowdhry t Sbadzada 
Kliatoon 70 L R 637 638 (1880) , Umnth 
Nath Cliowdhry v Chunder Kishoro Sngh 
21 W R 31 (1874) 

(4) Durga Das v Deiiraj 33 C 300(1005) 
(f) TarasundariBumoniv BehariloIRoy 

1 B 1 R A C 28 (18C3) , Budrudeen i 


Gulam Moidua 3ft M 357 (1911) 

(6) Alaharajali Satisli Chunder Roy t 
Saroda Pershad Mookerjee, C W R Mise 68 
(1800) 

(7) Tarasundari Burmoni t Beharilal Roy, 
lU L R 23(1308) loGjamoncei Radha 
Uomon C C 593 (1870), no appeal uas held 
to lio under sect 244 of tho Code of 1877, as 
tho question was ono bctiic u co decree 
holders only , and ui Itaragobind Daa 
Koiburto V Issun Dasi 15 C 187 (1837) a 
suit was held to he 
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tlio Collootor'3 Office in tl.o inuno of lha ]«di;ment-<lcbtor. for it ficqncntlj 
Jiappciis tliat tlio actual proprjctorii aro not so registered (1) 


15. (1) Where a dcciec has been passed jointly in favour 
Application /or cxc- inorc pcisoiis than one, any one or more of 
holder decree- such peiboiis may, unless the decree imposes 

condition to the contrary, apply for the 
execution of the whole decree for the bencht of them all, or, 
where any of tlicni has died, for the benefit of the survivors 
and the /e 7 af representatives of the deceased. 

(?) Mlicre the Court sees sufficient cause for alloumg the 
decree to be executed on .an application made under this rule it 
sliall male such order ns it deems necessary for protecting the 
intciests of the peisons \\lio have not joined in the application. 


Joint decrco-holdcra —Tho decree lioldcrs must be joint (2) Ordinarily 
'xW the decree lioldcn in a joint decree innsl jom in an apphcition for esecu 
tion (3) This section in tlic last CckIc (1) allowed one or more to apply for 
execution of tho nholc decree unless execution is by tlic terms of the decree 
dependent upon a joint ippIieitioD (0) TJic ruling of the Prny Council (6) 
negatives decisions to tlic effect that a joint decree holder cannot apply for 
execution of a decree to the extent of his fr.actionol interest (7) This can ho 
done, provnded that tho interest is one determined by the decree itself This 
IS, of course, a different thing from applying separately for execution limited 
to wlnt the applicant considers his interest m it (8) The words " or his or their 
representatives ” Invc been omitted as tins will be co\ ered by the general clause 
An order refusing to allow tho decree to bo executed by one jomt decree holder 


(1) 0 Ivmcaly, CPC, notes to section 

(2) Cf Bainasami v Anda Pillai, 13 M 
347, 14 M 252 (1890) 

(3) Ponnampilath v Ponnampilatli 3 M 
79,81 (1880) cf Boy Goodni Roy r Dhuii 
neshur Kooer, 7 C L R 117 (1880) 

(4) See cases and Teja Singb i Raj 

narayan Singh, 1 R L B A C 02 (1868) , 
Azizunnissa IvhatuO- v Shashi Bhusan Bose, 
2 B L R , App 47 (1809) , Harogobind Das 
Koirburto v Issuri Dasi 10 C 187 (1887) , 
Kamlapat u Baldco, 22 A 222(1900), and 
as to minor joint decree bolder and limita 
tion, Surja IvumarDuttw Arun Chundex Roy, 
28 C 465 (1901) , Penasami « Krishna 
Ayjau, 25 M 431 (1901) 

(5) Farzand v Abdullah, 6 A 09 (1883) 

fO) Hurrish Chundor Choirdhry t Kah 

Snnden Debi OP 482 (1882), 10 1 A 4, 
md St f> Brojesuari Choudliranec v Tnpoora 


Soondcrec, 3 C L R 513 (1878) 

(7) Banaisi Das v JL-iharani Ivuar, 5 A 27 
(1882) , Collector of Shabjalianpur v Surjan 
Smgh, 4A 72(1881), Daheband Bhudai « 
Bar Sbivkor, 16 B 242, at p 244 (1890) 
Thakoor Dass Sing v Luchmeeput Doogar, 7 
W R 10 (1807) , Haro Banker Sandyal » 
XUtak Cbandn. Bhufctacbarjec, 3 B L P 
A C J U4,atp 117 (1869). Purna Chandra 
ITookerjco v S-arada Cbaraii Roy, 3 B L 
App 21 (1869) , Ponnampilatb v Ponnam 
pilath 3 M 79 (1880), Prannath Mittcr n 
Molhooranath Cbuckerbutty, 0 W R 
64 (1860) 

(8) So in VIuthusaaH Ayyan v Kates 
Ayjar, 18 JI 404 (1894), tbo decree did not 
award any specific sum as so duo 
particular defendants, and, therefore. Uio 
decree )iad to bo executed as a joint decn 
or not at all 
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10 ll/prr i tU-epo 4r tf a J/cr/r / rt Ufti joji//y t 

AnJtuta / 7» lU >r <J tuo < r 11 1 tc jiirt ii)t 1 / r tt lrre>t nf 

ui n if uiaiJi «•* tl (iJi / f/prrcT* /< Wrf »»» l! r ilrcffr ft m <l 

\t\ IV ummiit m tvniin^ nr h\ <)|KtitJon of 
ll^^, tlj( tnn^fu'O im\ » 1 ‘{»K for p\t'<‘tJtion of (hr tlrcrcr to tlu* 

r<iurl vliirh jn- ‘^’*1 It ii»‘i tio tltip' nn\ ho ixnntnl in tin* 

•‘xnn luumor in<l “uhjf rt to tin •iim* romhuunv ivif ilio applu i 
iionvttK inololiN su<]i (Ut tto |ioM< r 

Pio\](hvl that winro tin* ilfcrco, or tur/i us njc>rc«(n</, 

Inv hn n trin-hrrc*I li\ nt notuo of muIi ipplic ition 

hh ill hi* ^iN«n to tlu irupfiror uhI tin ju«lt»nunt tithlor, mil 
thi iliTni f-h ill not 1 m «\ccult<l until tin Court lus In \nl tluir 
ohj*< lions (if 111)) lo i/> iMciituin 

/Voi <I(d u/'o (ltdi when i ihtrei* for tin jHiifnuot (J moiu\ 
igiiiuit tuo or wort pcrhOiis Ii is heiu trm.sfirrtil to om i f tin in, 

It f«hill not ht iMiutiil n,;iinst tin otlurs 


(1) lUUtilal lUn^llu r 11*1 l ulil I 
n< 17 I It h7 (1(5 J) • c n l.l 
ly-p ttUo OJl JA 1 r>l 1 1 • Mill Dull 
17 W n 415 (is".) 

(2) I^L») I Ai I ill » I >oii.vwii» Mriuii 
17 M J»l (IbJl) 

( J) Si t th A) '<1(1 uhUI I bl ft Iza U 
Klifttooi) 7 1/ 1 It 37 533(lsb(f) Ui rilli 
Nalli Cl OH J1 ry I ( 1 ii 1 r K a) or S i gli 
21 W It 31 {lb"4) 

(4) DurfeaPaftt 1) \ raj 33 C 10«(lJ0o) 
(f) ramaun Ian Itun 1 1 v llcl sr lol Iloy 

1 ]( i It A C 28 (IbGb) Iluaniliit 


( uUiU M lull sn M 3o‘ (lull) 

(II) Maliarajalt Saiul Cl nj r itoy t 
SatiMlft 1 r>l a I M M L rj % > W It Miac 58 
(I bus) 

(~) lima I lari 11 r iit lliliarililltup 
I 11 I It .8(1^ ;,) 1 1 ( )au 01 cc t Itftdlia 
Itwtn ii >( i)2(l8"0) I o aj jhaI Maa 1 cIJ 

to I 0 un I r M-ct 2ll o{ ll o (odo of lSi7 ua 
tiu ju at on uaa ono IhImu u co decree 
tolUn) inly ai 1 m llarngub nd Dab 
K o 1 irto I laauri Dia 15 C 187 (1887) a 
8 lit was ) lII lo tie 



008 


ini tom 01 cmt iiiocrDUiir 


i-JRsT ‘^CHED 

0 21, r 16 


Tho interest of any decree-holder ’’—The 'vtldUiona arc intended to 
remove my doubt (J) m rcgirtl to the power o{ the tnnofcroc of the interest 
of one out of bovcrvl joint d( one bolder-* to 'ipplj for execution One of 'cvcral 
decree holders uiay his interest under t)io decree , and as regards joict 

deercc iioldcrs, soo fast rule The frmsfcrcc of a portion of a decree is a Irans 
fercc of the decree w itliiu tJic inciiiing of this ‘'ection (2) 


“ Is transferred -1ht» evdudes the owners of anj interest in c^tcnce 
before decree The section does not applj where the person seeking to execute 
IS not a transferee from tlie original decree holder , or to ca«cs where the 
to an equitable interest iii a decree is contested , and was not intended to enable 
the Court to trj sucii a question as the legitim icj of on heir (3) And apparently 
if tho decree holder’s interest m the property u«elf and not theJeerLe be assigned 
tlio decree should bo executed by the decree holder (i) The transferee of a 
dt-crco stands m the s nno position for getting execution as the transferor (5) 
If a decree is «o?d the purcliaser as a‘-signee of the decree is entitled to anv me ne 
profits tliercundcr (G) \ decree for the paviiient of a sum of money and for 

costs of tlie suit IS one and indivisible and the decree so far as it may be onlj 
for costs ( annot bo separated from the rest of the decree and transferred (7) ^ 
fox transfer of rent decrees m Bengal (8) and of village Munsifls m Madras (0) 
see below 


la writing ” — .<Vn oral transfer is not recognized for the purposes of the 
rule (10) WHicro S obtained a decree against D the ovnier m possesion and 
subsequently in a suit brouglit by J against S a decree was passed by consent 
that J should execute S ’s decree it was held that J was a transferee wathm 
tho section (U) 

“ OperntiOD of law " — The words operation of law must be under 
stood to mean the operation of law as administered m ludi m Courts (12) MTiere 


(1) Sco SectapUt Roy V Syud Ui Hossem 
24 W B 11 (JSTol cliss from in Ki Lore 
ChaQd BhaUt v Gisborne X. Co 17 O 341 
(1889) vrutho Narayana Btddi v Bala 
Xrislina Re Jdi 19 M 300 (1890) and as lo 
effect of transfer of part Banarsi Dag i 
Jlaharani Ruar 5 A 27 (1882) Pogoso v 
Fukurooddeen 25 VV B 343(1876) Kodhai 

V SheoDayal lOA 570(1888) Pasupatby 

V Rothanda 28 M Gi (1904) 

(2) Endoori t 1 enlvatachamulu 33 IT 
80 (1909) 

(3) Abedoonnissa Rhatoon i Aniceroon 
uissa RRatoon 2 C 327 (1876) s o 4 
I A 6G 73 

(4) Ram Saliai t Gaj-a 7 A 107 (ISb4) 

(6) RJiusbrobhaiRasarranjii Homiazsba 

PhirozsKa II B 727 (188/) As to tho 
uccos^'iity for registration sec Cous VIalio®ed 
1 Rlia » as Ah Kban 23 0 450(1890) Koob 
Lall Cbnw<JIir> Nittyan iwd Smgb 9 C 


S39 (1SS3) Abdul Vajid t ilubaDUuad 
Fatzullab 13 A S9 (1890) Ha&ja] v 
MuLbraji Rnnrrar 30 A 28 (1907) 

(6) Coocsli Lai Tewari v Sham Xarain 6 
C L R 533 53C (ISSO) 

(7) Ram Chandra v Ibdul RaUm So 
A 204(1913) 

(8) Kodash Clmnder Boy v Joda 
Eo> 14 C 3S0 (iSS7) Raruna 
Bannerjeo t Surendra Ratb Moohetjee - 
C 17C (1S9S) 

(9) Ralandan t Patriclu 9 M 3/8 (188 ) 

(10) Parvata t Digambar 15 B 
(1890) Javcnnal Hirachand i Umaj* 
batj 9B 179 (1884) 

(11) Doorga Pershad i Lallah Juggunnatn 
S D N W (1S09) 34 

(12) Purmanamlas Jnvmdas t V aUabhdas 
WaJlji U B 50G at ol2 (IsSl) fassfin 
meat of decree in equity] 
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-I minor succeeded to in estate, wlmhup totlic<Utc it fell into his Imndshad been 
in pos'>c«sion of the executrix, it was held that there \\as a transfer by operation 
of law , (1) as aUo whore an order setting aside an adjudication pa'ced the benefit 
under a decree from the Official \s‘'igncc to the applicant (2) Thcho’dcrof a 
certificate of admmistration under Keg VIII of 1827 is a transferee by law of a 
decree obtained ba the deceased (3) 

“ May apply ’ — Unless an application is made to it, all tliat the Court 
lus to do IS to look to the record Unless therefore, n decree holder applies 
to the Court to certify a Iran fer of his interest the Court can take no notice 
of such ilIC(^cd transfer (1) An application for the transmission of a dccrco 
Ins been treated as an application for execution under the former rcctioii, under 
which notice has issued to the issigneo and judgment debtor (5) Mere notice 
and nothing else his been hold not to operate as a rc\i\or of the decree (G) A 
decree is not a debt within the meaning of sect 131 of the Transfer of Property 
Vet, and the notice required by this rule is, uii a'^ignmciil, ■•uffieicnt (7) 

“ To the Court which passed it ’ — Vn application by the tr in''fcrcc of 
X decree for execution after substitution of Ins name t m be entertamed onl> b> 
the Court which passed the decree (“') 

May bo executed — It w is formerly held tliat the transferee was nut 
entitled to luac execution ax of right like the ori,^mal dccuc holder fox the 
matter w is one wUhm the Courts discretion (,1) but that the discretion 
must be exercised rca ouabi) Ibc mere fact of the existence of a cro«s claim 
against the assignor of a decree b> his judgment debtor w is no reason for 
refusing issue of execution on the application of the a sigucc (10) ^or was 
tlio probabilit) that the decree might bo executed against some particular 
]udgmcnt*debtof sufficient ground for refusing a transfer (11) If there was no 


(1) Umasooodary Dassy t Brojoiutli 
Bhuttacbsrjcc IG C 347 319 (1889) sco 
bctliurajar c blunmugAm I lUai 21 M 3,>3 
3^0 (1897) 

(2) Midler V Abinasb Cbundcr Dull 4 
C W N '■85 (1900) 

(3) Klundcrav Bajajuuv v Gan Sbos 
In U B 3G8 (1887) 

(4) Kbettur Zklobun Cb ittopadhya v Isbur 
Cbunder Surma 11 B 271 (1869) 

(o) Isando Lai t Chutterput Sing 29 C 
23o (1902) 

(G) Monobar Has v Futtch Cband 30 C 
949 (1903) B. c 7 C W N 793 

(7) Dagdu V Vanji 24 B 602 (1900) 

(8) Xmar Cbundra Bannerjeo t Guru 
Pro&unno JIukerjee 27 C 488 (1900) Jam 
eshar Prasad v Thakur Prasad 2a \ 433 
444 (1003) Shoo Ivarajan Smg v Haibam 
Lai OB L K 497(18 0) 

(9) Parrata v Digambar 15 B 307 


(IbJO) Javcrnial lliracband i Umaji 
HyaUli 9 B 179 (1834) Balkisbco Das t 
Bcdniati Kocr 20 C 388 (1692) ^tmar 
Otandra Bannerjeo t Guru Prosumio 
Mukerjeo 27 C 488 401 (1900) Sbama 
PuddoDuUv Isobia Cbunder Bose 15 W U 
2S3 (1871) X ikulabbaranx v llangaiajau 
28 M 3o7 Iright o! transferee sub judtcc] 
But ECO Asad v Haidar 38 C 13 (1010) 
post 

(10) Krishna Mobuu Dossco v Kedaruatb 
ChucLcrbutty 15 C 44G (1SS8) but see 
Jodoonatb Roy v Ram Buksb Cbulungcc 8 
W R 202 (18C7) the decrees must bo such 
as aro capable of bemg dealt mth as cross 
decrees Kusccmoonissa Btbco v Ildl 15 
W B 127(1871) 

(11) Biabtoo Churn Bboosun v Kisbcn 
Gopal Misscr 13 W R 207 (1870) see 
Rugfaoo "Vundun Ram v Somessur Pandaj, 
22 ff R 23 j (1874) 
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incicr (Iiib bcotioii (1) If tLo ipplicaliou is smctioned, tlicn tlic trar^ferte is 
placed 111 tlio s imc positiou ss regards caccutioa as the original decree bolder (o) 
Under fLo present Code it lus been bold lliat this mlo docs not specificiUr lay 
down any rcslrlctioii upon the as«ignincnt of a decree, and that the assignees 
riohl of eteeution does not depend iliioii the discretion of the Court (C) lie 
rule inaUs no provision for the tnnsforeo’a innie being pi iced on the record 
met tiiough tho actual substitution of the name of tho assignee may not he 
necessary for the \ alidity of the execution protecdinoS, yet ordmarily thea signec s 
lumo Siiould bo brought ou tho record (7) Whero tho deerte ^\as tiansferred and 
the transfer admitted by tbo decree bolder in Court, tho debtor could not, it 
was hold, contest tho right of tho trsnsferco to caccutc it, ciccpt on plea of 
payment to tho origmal docrco holder (8) Decisions under this rule ato only 
summary for purposes of procedure, and arc not dcci.i\ c of tho rights of persons 
claiming to bo tnnsferecs, and whero there is no appeal, a suit lies (9) A 
tlalisferoo whoso application to oxccuto has boon rejected tan if no appeal be 
bring a soparato suit for a declaration that ho is tho person entitled to ixecuto 
tlio deorcQ,(10) or rather for a declaration as to tho validity of the assignment 
a declaration that the assignee is entitled to execute being, under this rule a 


(1) Agra Sank v Crippd 8 M 455 (1885) , 
aa to cxclosiro cxccutiou agaiuat one onucr 
of tlio c(i aty of redemption soo Moro Bag 
liunath V Bala]i Ttimliaks 13 B 45 (1888), 
and ad to objection to execution by co sharer, 
SCO ICally Doss Bhadury v Golam Ally 
Cbowdhry 3 C L R 237 (1878) 

(2) Mulji GoTindji v biatbulai Hiracbaml 
15 B 1 (1800) 

(3) Balkislien Das i BcdmatiKoer 20 C 
388 (1S92), in which the earlier cases arc 
cited, and soo Ilalodhar Shaba v Hantgo 
bind Das Koiburto, 12 C 105 (lS8o) 

(4) Manikkaui t> Tatayja 21 AI 3S8 
(1897) 

(5) Shamanuiid Surmah v Shumboo 
ChunderDoss 7W R 20o(lS67). Rughoo 
Nundun Ram v Somessur I’anday 22 W R 
w33 (1874) aa to execution of mortgage 
ilccn .0 by holder lebo has also purchased 

art of tho mortgaged propertj, see J»afer 


Chuiidcr Slundul v Baikauto Nath Boy 4 
C L R loO (1879) 

(0) Asad^r Haidar, 38 C 13 21 (1910) 

(7) Balkishoro v Mahoiutd Ta^am 4IIcc 
4 A il 0 R 90 (1872) £whcn ho Lecoinea 
a paity to tho suit] , Kliettor Mohun Chutto 
padhya v Ishur Chundcr Surma 11 W B 
271 (1869) 

(8) Suiuiooburucssa Khauum v Mchcr 
Chund 1864 W P 313 

(9) Abcdoounissa Khatoon v Amccrooa 
nissa Jviiatoon 2 C 327 (1870) as to m 
junction to rcsUaiii execution by ass gnee 
eco Dhuronidhur S n i Agta Bank 4 C 
3S0 (1878) 

(10) Shcoraj Smgh v Amin ud dm Khan 
20 A 639 (1898) Ram Baksh v Panna Lai 
7 A 457 (ISSo) fthou^h ho cannot directly 
attempt to oxccuto tbo decree by suit], 
Raman v Mupjil ^aJa^, 14 il 178 (JS91) 


iMsiScUiu LXtCu’lION 01 UtUlttij \ND OUOtllb Ull 

0. 21, r 10 

matter for the Court of execution, (1) or it may be (as where theie is au mvahd 
assignment), a party may sue for refund of money paid by him (2) 

Notice — -The penalty imposed by the proviso is that there should be no 
pow er to execute if the proviso la not complied with (3) M here there are more 
transferors than one, all should be cited (4) If a decree is transferred by assign- 
ment after the death of the judgment-debtor, notice may be ser\ed on his legal 
xepresentatia e The death oi the judgment debtor docs not tender the trans- 
ferred decree incapable of execution (5) Aa to the procedure m such a case, 
see case cited (6) If a transfer is made after notice to transferor and debtor 
and the decree partly executed, the rcprescntati\ c of the judgment debtor 
cannot subsequently object (7) It is illegal (and not merely inegular) to 
execute the decree before hearmg the objections (8) 

Money decrees. — This proviso applies only to decrees for money persouall) 
due by two or more peiaons ,(9) and in cases commg uitlim the proviso the 
asoigncc 13 left to a regular suit ( 10 ) 

Appeal — Disputes as to bharo transferred arising betivecu a judgment- 
debtor and decree holder must bo determined under sect 47 by order of the 
Court oxecutiog tho decree (11) There is no express appeal gi\en from an 
Older on an application made under this section, but if the Court in disposing 
of tho transferco’s application is acting under and deteimmcs a question of tlic 
nature referred to m sect 17, then an appeal lies Upon this there is a couihet 
of decision In some cases it has been held that no appeal lies against an uidcr 
dismissmg au application for execution b> a transferee, cither on the ground 
that as the Court had not tecogmied him and accepted him on the record as a 
representatu c, either such transferee did not become a repreeentati\o Mithm 
tho meaning of sect 47, or that the question as to whether such transferee should 


(I) Ugnuuauapati Veerappa v CiuaU 
Ivunta Sruuvasa, 2G M 20i(lD02} 

(J) llaousami v Baaajappa, 10 >L 321 
(1&03) , aad the traiisfi-cor luay l>o tublo to 
pay compensation if tho assignee is presented 
from rccovoruig under tho dccrco by an 
attachment of it in execution proceeding* 
against tho transferor Futhiandi MammeU 
V Avolil Moidin, 20 M 1Q7 (1S9G) In Ram 
Cobiud Singh i Ghccnoo Sinch, 20 W B 
40C (ISTJJ, a suit for a refund failed on tho 
facts. 

(3) Gulzari Lai t Daja Bain, 9 A 40, 49 
(1S&6) [where, however, tho Older appealed 
from was not an order fur execution but 
merely for transfer] 

(4) lb , aV p 50 

(5) Khushrubhai ^aa.irianji r Uuruiaxsba 
Vhiroxsha. 11 B T-7 (lt>&7) 

( 0 ) Mahalmga Mooicinar t Ku{ paiuclu 
tur, 30 M 541 (IJO") 

(7) MulcUaml Baneboddaa v Chha^a 


Naran, 10 B 74 (1SS5J 

(8) Kassam Goulam v Di^abhai, 30 B 
58 (1911) 

(9) LalJa Bhagun Pershad % IfolIuMay, 
11 t 393 (16bo) Laldhan i Manager uf 
Bbabatpura Estate 14 C L J 039, 012 
(1911) 

(10) \at.oub VUChuudhryo Itam Bgolal, 
13 (. LB 272(1083) see Soroop thunder 
ilazrah i TrojluUiouath Boy, 0 M B 230 
(1800), Laldhan buigh t MaiaeCr, Court 
ot Mards, Bhabutpura Estate 16 t M \ 
132 (1911) 

(11) Ludhai V bheo Dajal, lU V STO 
(IsSa) , SCO Lalla Bhagau 1 ershad v 
Holloway, lie 3j3,at p. 39a (1885) As to 
queatiUDS beta ucn eo de-cre-e holders only, sea 
Gyainouc-or PuiJha llomon 5C 5 j2(187j), 
and plainliil and stranger to suit, Muhabu 
Sin^ht Bam Bhagouan Chowbey, 11 C 150, 
152 (1884). 
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'liii: coiyu or civil PitoccDuitE. 


1 JKarSc 

'■y Act VII of 1888, .KcordfnL^o ufcIV,TT 

icpascutitnc of a p.,rtj AccoidiiiL' to ‘determined nlio was 

tile Older la nude under aeet 17 on/woi h '““{‘'■“'y “'“1 ffiore recent vii 

d<XiJcmh,{3) and la tliereforo appcairU^/lUnTl'l ‘ ™ 

■W tliougli an appeal iiuy Jfadria Ilitl P 

of iiUit has not been taken au iv ♦! i ^ 

sect 811 (non 17) did not, it uaaaaid nppWfl) 2d 

iiicnt of clauso 3 in tint section * 11 ^ !?w now after the amcDi 

■*=•] 17. (1) On icceiviiig .m .i|,pJit,,t,o,i foi the cicciition o 

apSfon“ro“r“ StlSS tl,;: rn?.*; M 

or decree. Coiiit shall ascertam whethei such of th( 

anuliciblu tn 111 , dcqimemcnti of rules, 11 to I’, ,is may k 
ppiicablt to tlie case Itave been compbed with ■ and if they 

w wrv allow //?w 7 '5’ mJ’oilL: 

.1 tmJto ie lufdhyir then and there oi mtim 

accouhnri ImfJ 7 ^ ^ Oi application in 

piZldcl Oit the dale xihen It xtas fint 

„ JS . t 7 y CrS ? "“"■ >‘•"1 •>»< 

(4) AVheit the apphcatiofl m adimtted, the Court shall entei 
m the p.oper register a note of the appheation and the date on 
whieh it was made, rtud sha I, suifect to the provmoxis Imeimflei 
contamed, order evecutrorr of the decree accirdin- to the nature 
or the appheation . ° 

Provided that, the case of a deciee for the payment oj 
money, the value of the property attached shall, as rrearly as 
may be, correspond wrth the amount due under the decree 


Amendment — An appheation, if perfect m foim 


(1) Sco remarks m Badri ls''aram v Jai 
lushcnDas, IGai 483,atpp 4SG, 490 (1834), 
on tko cases there cited, and Soblia Bibco v 
Mirza Sakhamut, 3 0 3 71 (1878) , Sambosiba 

V Srinivasa, 12M 511(1889), Shcoraj Singb 

V Amm ud dm Khan, 20 A 539, 542 (1898) , 
or substituting the assignee, Mcgh Nara^n 
Sing V Radha Prasad Sing, 1 B L R A C 
200 (18"0) 

(2) Badri Naram v Jai Kishcn Das, 16 .<1 
483 at p 490 (1894) 


IS admitted, and an 


(3) Lalla BJiagun Persbad v IfolIoHa^, H 
C 386, at p 305(1885) 

(4) Badri ^farain v Jai Ruben Das supra , 
Ganga Das Seal v Yakub Ala Dobashi, 27 C 
670 (1900) , lu-isbnama Cbariar v Appasaim 
Ifudaliar, 25 il 545 (1901) , Bommanapati 
Vccrappav Cbmtakunta Srinivasa, 20 Jf 204 
(1902), Hridoj Rant v B-'Jiari Bal, H 
C IV N 239 (1900) 

(5) Bommanapati Vccrappa v Cbmla 
kunla Srinivasa, 2l> Jf JOI (1902) 
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order is immediately granted to execute the decree Sect 245 of the last Code, 
which the rule replaces, provided that the Court should reject such applications 
or allow their amendment This might be done then and there, or the applica- 
tion might be returned for amendment withm a time fixed If the application 
was not amended it a as to be rejected, but if it was not rejected there was nothing 
to prevent the Court from extending the time for amendment (1) If amended, 
the application was admitted, and the Court proceeded to order execution 
according to the nature of the application The rule, m the first place, sub- 
stitutes for the term “ amended ” the plirasc the “ defect to he remedied f because 
the first term docs not co\er the remcdjmg of a defect, such as the omission to 
produce a cop> as required by r 11, third sub section As regards the subject- 
matter of the second sub section of this rule it was origmallj (m order to meet 
various difliculties which were rawed regarding dcfcctue applications) propo'^cd 
to enact that until an application returned under this rule was presented with 
such amendments as the Court might ha\e required, it should not be deemed 
to be m accordance with law This was proposed m view of a decision of the 
Calcutta High Court (2) The Select Committee, howe\er, rejected this pro- 
posal and have relaxed the strmgenc} of this rule and have allowed the applica- 
tion to date back to the time of its original presentation on the Imes followed m 
connection w ith plaints It was proposed to enact that when once an application 
had been admitted it was to bo deemed to bo m accordance with law for the 
purpose of limitation, cv cn though it was eventually dismwscd after hearing the 
parties On the other hand, to prevent dismissals for defect of form not aflecting 
the merits, it was proposed to allow the Court, even after admission, to allow any 
amendment not converting an application into one of another and inconsistent 
character The suggested additions, however, have not been made Though 
under the previous Code, applications for execution were often allowed to be 
amended without objection as to the Court’s competency to allow it, (3) it was 
a matter of doubt whetlier the Court had any power to amend after admission 
and registration (4) In a recent ca«sc where within a short time of the e\pira- 
tioii of the period of limitation a decree holder applied under this rule for 
leave to file a list of iiiunov table propertici. and his application was granted 
but the list was not filed till after the period had expired it was lieltl that the 
pioccedmgs in execution were barred by limitation (5) 

“ Value of the property attached ” — \s a lule t Ik Court has in ex parte 
ipplicvtions little material <ni which to determme how much of the debtor’s 
piopcrty shoulil be attaclud If more is attached than ought to he attached 

(1) Kaminy 'foliiin Soiiioddar I (.ojial, S 17 M 07 lo (1SJ3) which dials also with 

C 479 (lSs2) principlo on which amendment should 

(2) Gojial Sab v JanLi Kocr, 23 t 217 be made Jiwat Dube r Kali Cliaran Ram 

(lhJ5), distinguwlied m Mathura t Vfusst 20 \ 47s (IsOC) where it was alro ruUd 
Aimrago 14 G V\ N 481 (IJIO), and sec that an application haring once been ad 
Vfuaaratw tiflir 15 C V\ N 71(1910) miltt-d the date of a bubs<.quint am-nd 

(3) lluhm Chand 1* C 043 miat would nut bj na^on of such amend 

(4) boo Vbgar All t TroiloWja Nath mc&t, become thi dato of the apjJicalion 
GUo&h. 17 C G31 t>3t) Ml (IhK)) Mae (u) SaluiiuUah r Sauiiddi barlar, IS 
>,rcgor r Tarmi Churn sirvar 14 t 12* C L. J i3s(l913) 

(IbS"), battau'-' * Jogi boevrajpa 

3 X 
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1 18. (7) Wlitra applications are made to a Court for the 

decrees for 

j . payment of (no sums of money 'passed 

““"w.sr.fsr*'' 

(а) if tlio tno sums aie equal, satisfaction shaU be entered 

upon botli (leciccs , and 

(1) the tito sums are unequal, e-cecution map be taken out 

only by the holder of the decree for the larger sum 
and for so niucb only as rennins after deducting the 
smaller sum, and satisfaction for the sniallei sum 
shall be entered on the decree for the larger sum as 
well as satisfaction on the decree for the smaller sum 

(2) This rule shall he deemed to apply where either party is 
an assignee of one of the decrees and ns well iii respect of 
judgment-debts duo by the original assignor as in respect of 
judgment-debts due by the assignee himself 

( !) This rule shall not be deemed to apply unless 

{a) the decree-holder m one of the suits in which the 
deciees have been made is the judgment-debtoi 
m the other .and each party fills the same charactci 
in both suits , and 

(б) the sums due undei the decree aie defimte. 

( ;) The holder of a decree passed against seieral persons jomtlp 
and severally may treat it as a cioss deciee in lelation to a decree 
passed against him singly mfaioiti of one or mote of such petsons 


JUustralioiis 

(а) A liolda a decree against B lor Rs I 000 B holds a decru ag unst 
for the payment of Es 1,000 in case V fails to dtlner certain goods at a future 
Jay B cannot treat his decree as a cross decree under this rule 

(б) A and B, co plaintiffs, obtain a decree for Rs 1 000 against C, and C 
ibtams a decree for Rs 1,000 agamst B C cannot treat his decree as a cross 
Iccreo imder this rule 

(c) A obtains a decree against B for Rs 1 000 C who is a trustee for B 
ibtams a decree on behalf of B against A for Rs 1 000 B cannot treat Cs 
Iccrce as a cross decree under this rule 

(d) A, I), 0, D and C arc jointly and seicralhj liable fur lU 1 000 under a 


(1) Sorabji hdulji V GomiuI RonijJ, lU II 9t (1S91I, at pp l]4aniIlltS 
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dc£TC6 hj F A oUaiiis a decree for Ils 100 a jauMf F nnghj and applies 

Jot cxccutwn to Oc Court i« if/itrA thcjoxnl decree is bcufj executed F niai/ treat 
hts pint decree Oi a cro'i decree under this rule. 

Applicability. — The rule contcmplaics tliat «hero a decree is sought to 
be bet off agiinst another, the dime againat which the set off 19 a'kcd for must 
bo iKiiore the Court for execution (1) A judgment debtor h entitled to set 
off a decree whether the judgment creditor nnj or inaj not intend to object 
on apjKnl to the judgment debtors decree, for a decree is a decree till it is 
reaersed whether it be apjacalcd or not (2) Should either decree be reaersed 
in apjacal the decree of the Appellate Court can then be cvccutcd (3) The rule 
does not preclude a claim of set off of a sum duo on a decree which is not under 
execution the rule biing inapplicable to such a casc{I) The transferee of a 
decree holds subject to equities enforceable against original holder (sect 49) 
The purchaser of a decree against which a cross decree niaj be set off, takes his 
dccrLC subject to the set off (5) Where there aicte cross decrees and one of the 
decree holders was, by an order of Court, madi with the consent of both parties, 
hound m executing his decree to set off the amount of the decree against him 
held that It would bo inequitable to allow tho other decree holder to obtain 
execution m full ^nthout setting off the amount decreed against him (C) In tho 
under mentioned cise a course was adopted which if not strictly in accordance 
with the letter, was m accordance with the spirit of this and the next rule, and 
at all caents should be allowed on piinciplcs of natural equity (7) 

“To a Court ” — That is the Court to which the application is made for 
execution and which is dealing with the caso as to whether execution sliall bo 
issued or not (8) TJio former section confaimd the words, "produced to the 
Court " This would seem still to be necessary as if all the decrees are not pro- 
duced to the Court it will not have jurisdiction over them all 

“In separate suits “ — The insertion of these words is intended to show 
that for the purposes of execution a counterclaim is not a separate action (9) 
This rule deals with cross decrees and not with cross claims uudii one decree 
That 13 provided for by the next rule (10) 


(1) Chajmal Daa v Lai Uharam Singh 24 
A 481 (1902), followed m Ponnusaniy t 
Doraisamy, 32 M 330 (1909) 

(2) Huro Porshad Roy v Shauia Perehad 
Roy, 6 W R Misc 52 (1800), Slice Pro 
Bunno Singh v Shih Lai Jha 1804 W R 
MlBC 1 

(3) Sbeo Prosunno Singh v Shib Lai Jha 
supra but where there haa b en consent see 
Gupmath Roy v Dinabandhu Nandi 3 
B L R app 02 (1809) 

(t) Rharath Prosad v Rameshnar Koer, 
SOWN 118 (1903) 

(6) Nundo Coomar Bukshco v Kooojo 
Kishore Roy, 0 W R Slue 73 (1866) and 
6e<i Ki-iato Rarnam Bassoo v Kedar Nath 


CbakraTarti tO C C19 (1883) [Equity liold 
to operate agauist aa&ignco with notice of 
existence of pending suit] andcf Mt Peeloo 
V Court of Wards 7W R 219 (1807) 

(G) Haro Sankar Sandyal v Tarak Chan 
dra Rhuttacharjeo 3 R L R 114 (1809) 

(7) Matadmv ChandiDin 10 \ 188(1888] 

(8) Rewa Mahton v Ram Kishcn Singh 
131 A 100 110(1880) 

( 0 ) Per Esher 31 R , Stumore v Campbell 
A Co (1892) 1 Q B 317 

( 10 ) Kalka Prasad v Ramdin, 5 A 272 
(1883) , as to cross decrees on same day 
against same parties in different suits, see 
Sumo Pandarani v Santhoji Row, 20 31 428 
( 1002 ) 
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50 much only as remains after dcductimj the smaller 
sum, and satisfaction for the smillcr sum shill be 
entered iqyon the decree 

Cross claims — Ihiaruk proceeds uu the same principle as the last, npplj- 
mg not here there ire !>e\eral decrees but one decree onU ^Vll that the decree 
holder is entitled to enforce execution of is the difference bctiicen the amount 
found rcco\erable b) him and the amount which the jml(,iiicut debtor is entitled 
to recover against him (1) Ihe rule is nut liuuttd in its ipphcation to cases 
in which the remed) of each partj ugai(u»t the other is of precisely the same 
nature (J) This rule dm s not apply to a caac of pre emption but only to counter 
claims m suits for monc} , but the principle on which it is based is applicable, 
and under an order to deposit the purchase monej costs may be deducted (3) 

20 The 'provisions contained in rules 16 and 1') shall apply 
Civss dcctccs and to decfccs foT Sale III enjoiccmeiit of a mortgage 

cross claims in inori qj. cJiarqC 
gage suits 

Mortgage suits ~This rule is new It is iiu>erted in order to make it clear 
that the provisions as to cross decrees and cross claims appl> to the case of 
mortgage decrees (1) The rule also mcideutally makes it clear that the expression 
*' decree for the payment of money ’ and other similar expressions in the Code 
do not include a decree for sale m enforcement of a mortgage or charge 

21 The Court may, m its discretion, refuse execution at [s 
Simultaneous oxecu tho samotimoagainsttheiieisou'md propeity pf 

tion of the judgment debtor 

Execution against person and property —It is discretionary with the 
Court either to grant or to refuse execution at the same time against the person 
and property of the judgment debtor An appeal however, has been held (5) 
to lie on the question whether this discretion was properly exercised 

22 (1) Where an application for execution IS made — [s J 

Notice to show cause (“) )ear after tlie date of 

against execution in the decree, Ol 

ceitam cases igamst the legal representative of a 

party to the decree, 

(1) Sm Giribala Dcbia V Sm Bam Mina (3) Ishrit GopalSaran 6A 351(1884] 

5C W Is 497 (1900) , Jugo Mobun Buksbee (4) See 'Vagar Lai t Ram Chand 33 A 
V Soorcnciroiiath Roy CboMdhrj 13 W R 240(1910) in which it \ras held tbata Court 
100 (1870) Amjad Ah Khan v Syad Fazal may set off a simple decree for recovery of 
Hosscin 19 W R 187 (1873) money against a decree for recovery of 

(2) Bl agwan Smgh i Ratan, 10 V 395 money by enforcement of a charge 

(lb04) Sankara AIcnoii v Guiiala Patfar (6) Cheaa Pcmaji v GhcUbbai Narandos, 

23 M 121(1891) diss from Ivalka Prasad 7B 301(1883) 
r Kimdn 5 A 272(1833) 
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the C'olufc executing the dtoee .sliall ifasue a notice to the 
‘person agaiiifat whom execution la applied foi lequinng him to 
ahow cause, on a date to be fixed, why the decree should not be 
executed against him : 

Provided tliat no bucli notice shall be necessaiy in con- 
aequence of more tlian one year having elapsed between the 
date of tlie decree and the application for execution if the apph- 
catioii is made witliin one year from the date of the last order 
against the party against whom execution is apphed for, made 
on any previous application for execution, or in consequence 
of the application being made against the legal representative of 
the judgment-dehtor, if upon a picvious application for execution 
against the same person the Court lias ordered execution to issue 
against him. 

(2) Nothing in the Jorcgouig suh-ruJe shall he deemed to 
dude the Cow t from issuing any piocess m execution of a decree 
loithout issuing the notice thereby qncscribcd, if for reasons to be 
recoided, it considers that the issue of such notice uould cause 
unreasonable delay or uould defeat the ends of justice. 


Notice — This rule is materially altered Clauses (o) aud (6) are the same 
as in the last Code The Explanation to the corresponding section (248) of the 
last Code has been omitted and the second sub section inserted, as it was repre- 
sented that oven in the cases referred to in clauses (a) and (b) issue of the notice 
may involve an unreasouablc delay or defeat the ends of justice The Courts 
have thus been given a discretion in the matter Where a judgment debtor 
appears and contests the decree holder’s right to execute his decree he cannot 
object that no notice was served on him (1) The notice should be addressed 
to the widow of a deceased Hindu who held joint undivided property along with 
his brothers , for it must be as quasi separate propert} that the attaching 
creditor had a claim to it (2) As to proof of scr\icc of notice see below (3) 
Asto whether the issuing of notice actsasa revivor withm the meaning of art 180 
of the Limitation Act, (4) and .ns to the tune provided for by art 179 (5) see cases 
cited The judgment cieditor should ask for the execution of the decree and 
not for the issue of a notice, it being the dutj of the Court to issue the notice (6) 


(1) Grish Chandra Uaiincrjce v Bbanoo 
Moteo, 11 W R 320 (ISCOJ As to where 
the objection can bo taken, see Sribarj 
IMundal v Muran ChowcUirj', 13 C 257 
(1880), but seo Sripati v Belclnnibcrs, 15 
OWN COl (1910), and casca there cited 

(2) Nanabhai v Janardhan, 10 B 037 
(1802) 

(3) Buuola Soondurco v JCalco Xishcn, 
22 W R 5 (1874) , Meer Loolf All t Aboo 
BibcL 15 W R 203 (1871) 

(1) Lalld Vf iioliur Dass t Futtcli Chaacl, 


7 C W N 793 , 30 C 979 (1903) , Ramcsli 
war V Ratisinrar, 17 C L J 125 (1912) , 
Khosalt UkUaddi, I4C W N 117(1909), 
Srccpativ Shainaldonp, 15 0 L J 123(1910) 

(5) Damodar V Sonaji, 27 B G22 (1903), 
KadarcasufSent) Mohun Chandra, 0 C W X 
5d(i(I902),Covindr Dada.2SB 410(1901), 
Batan Chand t> Deb Nath, 10 C W N 303 
(liHlO), Chcruvath Thalangal V hcrataTha 
lansaii,30M 30(1006) 

(6) Gooroo Dass v Modhoo, 0 W II Mtsc 
98 (1800} 
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If ueithcr appears ou the oiv ^\UlcU tUo notice uudct tins lulo is 
made returnable tixe application lor execution can be dismissed (1) Uiidtr the 
last Code it ^vas held that the issuing of notice uas a condition precedent to the 
valid execution of a decree in eases falling \>ithm clauses (o) (2) and (l») (3) 
ilotc receutly, however, the Privy Council held that where the debtor and Ins 
estate wore made properly subject to tho decree, the fact that notice was given 
to the wrong person and sale took place without notice to the legal representative, 
though constituting a material irregularit), did not render tho judicial salo a 
nullity (4) Where a dcleudant respondent dies before judgment m appeal is 
pronounced, it may be entered iiUMC pro tunc, .ind tho dccreo may bo executed 
under this and cognate sections against the heirs of the deceased without placing 
them on the record (5) ^Vii application to set aside a decree on tho ground that 
the notice had not been served under this rule must be made under sect i7, 
and notunderr OOoitbisotdcr.andcanonlysuctccd on proof that tho omission 
to serve tho notice caused substantial injury to the owner of tho property sold (0) 

“ Court executing the decree." — It w.is held under the last Code that 
though the notice under sect 218, corresponding with this rule, must be issued 
by the Court to which the decree was transferred for c\ccutiuu, tho opphcation 
to execute against a legal icprcscntativo should be made to the Court which 
passed tho decree (7) But an omission to apply to tlu latter Court was held 
to bo a mote megulanty ^8) It baa been held undii tlie i>rcscnt Code that a 
notice under this rule is not required to be issued upon an application for transfer 
of a decree, and that such notice must bo issued by tin Couit which has siirin 
of the application for execution, whether it be the original Court which m ido tlio 
decree or the Court to which the decree has Ixiii tnnsfirrcd for execution (9) 

23. (1) Whae tho poibOu to whom noUto is ibsuod undoi fi. 

Procedure alter Issue the l.isfc preceding 7ule iloes ilOt ,ippoar oi 
of noUce. docd not show cause to tho Ratisfnction of the 


(1) Tukarain i n!ta>aiu JOl) atl(n>^5). 
dishtiitoil from m Kuincd t l*ru‘«ma, JO C 
45(191’) 

(2) bftliJio I’aii 1 > t lihis ram (.jaual, 
21 C 19 (1&J3) [lUfeUa to i**u a ik.lk« 
under cUu>>o (o) Titialts tho mI‘ and »l 
makes no diffinnc* that tlio auiti>»|>ur 
ihascu' IS a third (virtN and not the d <no 
Iiuldcr] 

(3) G (i-d (lioiil r ( t'Uiikiii m l>a».-H< 

,0 1' 370 (Is '2) Imuii mi jii».>.i f Uakat 
]lui>34ii 3 \ 421 lUiiK-viuri 

t l>,Hr„adM lliitUij... (it nu (IWt) 
la-avac SiJrama] jw, 21 It 424 (l*''>) hL'I 
1 utti k er, 1 amt), l J , k-i luidtri'd tl r iin* 
ic-islnvs >uidaUo and iiut \-viid. lit ithix, 
IVuAd t Uua l.al, 12 V 440 (Is^J) the 
i\M) uas dikUnguiahsUe, dcalb took 

(Uic aftir atUikuitnt and Ufoix sale aoJ 


the alUoliuKiit did not at>uU 

(4) Malkurjun I Nurhan 25 11 3 i* ii. . 

2 Worn h U U27(lJOO) \»!ji< n i 

Mvlhalminid 14 (. W N 'M (lUlU). 
Uskatiiiii V Siis I 1 O I. I iU2 (I'Jlii] 
Ikim Ik hsry i '' wi 111) man, IS C 1 I 
l•2^ (I Ji 1) 

(o) lt«uia(hit\i t Nnanla ]i>rya 21 Ii 
Jll (IM.) 

(i>) Kunx-.] Ikw4 1 I luniu to < 4< 

(IJI2) I«%ki<kiiii ■ ''ri* II I I J |i 2 
(I tlO) 

(7) liira thanl llAijit^n lu> > K^iur 
< hat } Ka* daa. Is 11 2>tllSiJ) Small 
lutli* r NatJ)«iutl.a _s M t'va <lv*i ) 

(5) ''l.a.a mi 1 ai t Modtj *-u 

-31 XaS(lbO) 

t«) ‘•Ji-rj.mtl r -kat.a.i 13 C 1- J 
123 (UK) 
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Court "why tlu: dt'cico bliould not be execided, tbe Court stall 
Older the deciee to bo executed. 

i^) ^y/iete such persott oilers any objeetioii to the execution 
of the decree, the Court shad consider such objection and male 
such order as it tliinhs fit. 


“Does not appear."— TIio n.*rw.n . ‘ 

\ .. . . ^ 

1 * »9 Lyurrjoutetl hy his ouii coiuliiifc to liij» t)Cjng placed in the position in vrbich 
ho finds lumsojf fl) 


“Ofibrs any objection." — ^When a i>ctition of objection (iilucb, it has 
bton held, need not be aerified (2)) is presented under this rule the Judge la 
bound, uhefhcr .1 day for hearing has bteii fi\cd ox not, fo fix a day for cob 
- i(f‘'r.ition of It, and (even if the petitioner is not present either pcrsonallj 
or bv plead 'r) to consider objections, and to pass such orders as maj 
bo just and proper for it might be that the grounds of objection raised would 
be of such a nature as thit the Judge might jiriwio facie, and inthout going inrtber 
into the case, sec reason for not proceeding arjtb the ojecution {3) 


Process for execution 

a.] 24. (2) AVlieU 

Process for execution 

isbpo its ptoccss for 
U3 Every such f recess shall hear date the day on which it is 

L&s,TAed, avui shaU he aigaed by tke Judge, ot auc.li cjffi.cec as the 
Court may appoint in this behalf, and shall he sealed vath. the 
seal of the Court and dehvered to the proper officer to he executed. 

(d) 111 eveiy such process a day shall be specified on or before 
which it shall be executed 

Issue of Frocess. — This tuIp amalgamates with some alterations sects 
350 and, 251 of the fast Code, the first of which sections was amended by sect 
3 of Act VI of 1880 by the introduction of the words “ subject to ike pro 
usionsofsect a ond 5^/5 s," which have been now omitted Sects 245 A.aDa 
245 B are now sect 56 and r 37 oi this order respecti\cly ProbaUj the words 
“ subject f etc, were omitted as unnecessary, as this 01 any other provision 
of the Code must bo subject to other provisions contamed in it Vor the word 
" iiarrant," the word “ process " has been substituted, as bemg more csbausti'o 
and familiar It was pointed out under the last Code (4) that though m co^ s 

(1) III 7 c Samuel CocJiranc, 14 B L Jl (3) IlajbuUub Saha t Ramsudoy Giiow, 
J30U875) SB I. R , Apj) 05, Ob jl&70> 

{!) bunt Goi.iI CUundcr i Ju^at Tndur (4) Dhontal Siflgji v rjiatkarbui^h. lo A 
iliuiuanc 8W Jl JOO(IS07J 84(i»>W) itp 04 


the preliniinaiy measures (jf any} req^uJied 
by the foregoing tulcs have been taken, the 
Court shall, unless it sees cause to the contrary, 
the execution of the decree. 
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oi the decree holder’s default the Court might, under sect 250, suspend the issue 
of its warrant, that course, xf adopted, would not ba\c disposed of the applies* 
tiou for execution which would stdl remain undisposed of in the register of 
pending cases A distress warrant issued under the Public Demands Recovery 
Act, which has been extended beyond the original date of return, but does not 
bear on the face of it the altered date, is not a legal warrant under this rule (1) 
See now as to default, r 57, post 

It was held under the preceding section that a day had to be specified on 
or before which it was to be executed, and after that date no lawful order was 
lu force (2) If the process is not signed by the Judge or other ofiicer it is bad (3) 
The execution of the process may be delegated to another by the ofiicer to whom 
it 13 addressed the words “ to be executed,*’ seemmg to imply that it was not 
intended that the “proper ojjicer" should himself execute all warrants sent to 
him (4) An oCfictt cannot arrest without having the warrant in his possession (5) 
V.S to proof of execution, (6) see below 

25. (1) The officer entiusted with the execution of the 
Endorsement on pro frocess shall endorse thereon the day on, 
and the manner m, which it was executed, 
and, if the latest day specified in the process for the return thereof 
has been exceeded, the reason of the delay, or, if it was not executed, 
the reason why it was not executed, and shall return the process 
with such endorsement to the Court 

(2) Where the endorsement is to the effect that such officer 
IS unable to execute the process, the Comt shall exanune him 
touclmig his alleged inabihty, and may, if it thinlvs fit, summon 
aud examine ^vltncsses as to such inability and shall record the 
result 

Endorsement on process — \ctVni of 1859 sect 272 ThcNazircan 
dt-kgate the execution to a subordmatc officer by eiidorsmg his name on the 
warrant If the endorsement is irregular it docs not mvalidate the arrest (7) 
In a recent case m the Calcutta High Court it has been held that “ the officer 
entrusted with the execution witbm the meaning of this rule is not the Nazir 

(1) Sheikh '\asur v Emperor 37 C 122 (4) Abilul Kurim i Bullci) C 1 35o 

(1909) (1)>S4) , Dharam Lhand Lai r R , 22 C 59C 

(2) Lall Bcra t R 10 C IS (l$9o) Shco Progash Ttnari r Rhoop 
(lss3}, and seo Ibinash Chandra -Vditya t \araia Proaad 22 C 7o9(ls9o) 

Vnanda Cliaudra Pal 31 C 424(1904) and (o) R \ Unar Nath 3 V 31S(lSs3) 

8 C 0 ShetUi Nasur r Lmiicror, 37 t J22 (b) Mohunt Megb Lall r bhih Per^had 

(1909) Iladi 7 C 34 (Is31) and caaca tbero cited. 

(3) Ram Dajal r Mahtub Chand. 7 V 30b (7) Vbdul Karim r BuU n. C A 3»o 

(ISs3) It cannot, bo^tc^cr, bo aaul that (lbS4} Dharam Chand Lai r R 22 C 39G 
because aaignaturo vaaconEnsl to uutialsit (IbJo), Shco Pregaah Tewan r Bhoop 
uas not tho dut) of the ofliccr to cxccuto the Naram IVo-.ad, 22 C 739(1603) 

warrant R i Janki IVa&ad, S 4.293(1666). 
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time had expired * and 'l^ «^tcutcd tlio warrant after the 

authottty wrdothed t^LTheStf ““ 


Slai/ of execution. 

wh^^* C/Ouit to Aviucli a (leciec lias been sent for 

exSnf™'* «^“ut.on shall, upon sufficient cause bemg 

1 lenxni, iM t iuottii stay the execution of such decree for 
111^00, f h f' judgmeut-dehtor to apply to 

hnl,.;™ ^ “ ‘0 any Court 

lpcn?m 111 icspect of the decree or the 

execution theieof foi an oidci to stay the execution, or for anj 
Invo 1 ^ lalatiiig to the dcciee or execution nhich nught 
Pn *. f made by such Court of fiist instance or appelJate 

lu I execntion had been issued thereby, oi if application foi 
execution had been made thereto. 

( 2 ) W/ieie the property or peison of the nidgincnt-debtor 
has been seized under an execution, the Court nhich issued the 
oxeoution may oidei the restitution of such property oi l/ie 
cUsohaige 0/ siic/i peisou peiidmg the result of the apphcatioii 

( 3 ) Before malutf/ an oider to stay execution or for the 

Power fo require se- of propeity or tlio discliaigc of the 

curity from, or impose judgment-debtor, the Couit inavreamre such 
con 1 ions upon, judg- secuuty fiom, oi impose such conditions 
upon, the judgment-debtor as it thmhs fit 


ment-debtor. 


Stay of execution — Oidmanly a debtoi oucc discharged after airest 
cannot be re arrested m execution of the same decree (2) Under the former 
(as under the present) Code, execution was stayed on the application or objection 
of the judgment debtor, to cnabk the latter to apply to the Court which passed 
the decree, or to a Court having appellate jurisdiction in respect of the decree 
or its execution This is necessary both to pio\ent precipitate execution when 
the decree itself or some order passed m execution is still under appeal, and also 
because the Court to which the decree has been tiausferred for execution had no 
jurisdiction to decide certain matters It has bten held that an applicant can 
exclude the period of stay (even if the order onlj relates to a part of the decree, 
as, for instance, recover) of costs) in computing the period of limitation (3) 

Security and conditions — ^AVhtie a condition picccdent is lufimgcd. 
ixtcution must continue as a matter of course, whereas conditions subs^qnont 
may be enforced hho decrees It has been held that an order for securit) m 

(1) Subod Ah V R, 40 C 840 (1013), 667(1886), /?» »»< Rolyo CJiund llutt, 20 0 

distinguishmg Dharam Chand Lai e R , 22 874 (1803) 

C 600 (1895) (3) Bai Uj im v Bu Ruxmaiii, 38 h 

(2) Secretary of State ii Judab 12 0 052, 163(1913) 
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st.i} u! cxuuti^a n<>i a] i>< it tl>1o , fur it m i.ui an < rJcr Jctdiinning the right a 
u{ ihf juilif *, n 1 1 }» n< it Ilf r iii witlnn incining uf sect 17 m r i ilrrne 
witJimi.jcirnngi f w(t 2(1) 


27. N»> (inicr of rc-^htution vr ili'.chargo tiiukT rule Jh sliall 
LtaLtttj of jjifiatai- [>rc\tnt file properly or ptTeon of a jiidg/ncnt- 
«tiU)rciK!iarcc4. clolilor from being retakin nicxccution of the 

(Iccreo ‘•ent for execution. 


“ Shall prevent."— The* uorJ% ** ouhr of fCJOlii/ion " hi\i Ij'-cn .uMi’t] to 
hung thf- rule in confornut) with the uordiiig of ibi. Kconil chun* of r 20 
Ordinaiili ail Itor once (1 im Lirg* daft** arrcM cannot lx; re arrtstcil m execution 
of the ^al i' drcit (2) It hi«, howi \cf, al*o Wen luld, distingui'liing tJn first, 
and disputing from th>. Kcond of (he casts cited, that tfiough (h* Code s]>ici- 
tically ptuiid s for retiring of the p r%on und r ct ttain dt fined rucumst.incc9, 
It d<K anul fulloM from this I hit i a « oiid.arrt st is in all nn nmsl'intrsforhidilcii (3) 
1)1 < 1 ) 1 } cav this rule crrsti i a^pc)fiC(Xee]>tlun 

28. All) order (d the Court b) winch tlu ilciree w»us pa'-nd, 

_ 1 .. k s«<h Court of atipc.il as aforesaid, m 

Order ol Court which . » » » In 

nuMideertoorot Appel* relation to the execution of such decree, shall 
Ute Court to bifldinj |,e binding upon tlie Court to which the decree 
upoa Court srpUed lo. * c * 

was sent for e.xccution. 


" Binding "—rhe txansKr of i dtcrte to anotlnr Court for cxtcuUun 
iinuuuts to a qi<iltf«d ddcgitioo of the puwirs po&a«.»M.d h) the Court that 
pisstd tin. d<.crcc, in dtsch irging its functions relating to the execution of that 
decree*. Such delegation is, ho\sc\cr, not complete, nor docs it entireb di\cs>t 
the Court which transfers the decree of its powers and functions " in relation 
to the execution of huch decree,” for under r 20 and the present rule the highest 
aulhoritj in some matters still rests with tint Court notwithstanding the 
transfer , (1) and the ordinary Court of apiical would still exirtise its jurisdiction 
in respect of any order passed by the Court to which a de cree was scut forevciution 
bee sect 43, ante 

29. Il7ierc a suit rs pending in any Couit against the holdci 
. ^ of a decree of such Court, on the part of the 

Slay of execution pend- . , -i i ^ i 

ing suit between decrco- person against whom the dcciec was passed, 
holder and Judgment- the Couit may. On such teims as to secimty 
® * 0 } otherwise, as it thinks fit, stay execution oj 

the dcciee until the pending suit has been decided 

(1) Isarasttali DaTmanu v Golap Via Uiundir Mohan Miascr, 23 0 US 

Harman, 41 C ICO (1013), Dcoki Nandoo [tho nilo is conditional not only on arrest but 

bingbv BansiSmgb, 14C L J 35(1911) also qq imprisonment under arrest] 

(2) Secretary of Slate v Judah, 12 C C53 (3) Sbamjl v Poona, 28 B C52, C59 (1902) 

(ISSC), 7n K Boylo Oiand Dutt, 20 C b74 i4) Obazidmv laklrBaksh, 7 A, 73, 7C, 77 

(1893), dist 111 Rajendro Karam Roy v (1884). 
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Stay pending suit — lUc provibiuiia o£ tins tuIl art bunted to 
t\tcution, iiul halt no rtftrcnco to i cisc in wJjicJi execution has already i^cn 
earned out and tht decree holder placed in poascssion of the property decreed 
to him (1 ) It i\ as held under the last Code that the section was not limited to a 
Court executing its own decree (J) An appeal lies from an order stajuigeiecu 

Uom (d) Ihc rule refers to the p wtuato the suits pending or about to hccxecuted 
Lxccutioii cannot be sta^ cd on the ground that a stranger to the decree impeaches 
it ou the ground of fr lud lie should file a suit and obtain an injunction for the 
purpose (1) An inard filed m Court under sect 11 of the Indian ^trhitration 
Vet 18 nothing more than an luard although it is enforceable as a decree and 
e xecution of an an ird e \nnot be st \y ed under this rule (5) 


MoJe of cxuulwii 

] 30 Evciy (lecite for the 'payment of money, including a 

Decree for fiotjfmnt o/ decree fo) (he payment of money as the alterna 
tivc to some other relief, may be executed h} 
the detention in the civil prison of the ]udgmeut debtor oi by the 
attachment and sale of his property, oi by both 


Imprisonment — 1 bis rule, as it appeared in sf-ct 3Di of the Code of 1882 
was a repetition of that ID Act X of 1877, the latter being the same aspect 201 
of Act VIII of 1859, though differently expressed and amplifying the ezpies 
Sion “ deCTCc he for imneg ” m the earlier Code In the Code of 1883 it com 
menced “ Cicry decree or ordci directing a paiUj to pay money as eompensaUon, 
or costs or as the aUernatite ’ and included the terms '* enforced ” and “ imprison 
ment ” for the present “ executed ’ and “ detention m the civil prison 

“For the payment ” — A decree for rent without charging any property, 
against a putnidar may be executed as a decree for money , (6) while a decree 
for maintenance payable monthly stands on the same footing as a dccicc by 
instalments and may be executed from time to time as the instalments 13 
due (7) 

Alternative ” — A decree for the delivery of moveable property shall 
state the amount of monev to be paid as an alternative if dchiery h® rio 
made (8) 

“ Some other relief ’’—An order directing refund of monev, awarded as 
compensation under the Land Acquisition Act and wrongly paid out can e 


(1) Ghaziilm v Fakir jBaksk, 7 A at 
iP 73,78(1884) 

(2) Ib.atp 77, I£assa3falr Gopi JO A 
383 (1888) 

(3) Ib Steel V Itchamoyi Cliowdliroui 

13 C 111 (1886) , Lingum Krishnabhupati t 
ICaudula Sn-aramay^'a 20 366 (1896) 

Iwiatoujobuiy Dosseo v Baxna ChurQ Nag; 7 
CUV 733,735(J881)f&tayofsaIoi>ciidiiJg 
administrtUon suit] 


(4) FurJiottam Vithal v Pursbotta® 
Ishwar, 8 B 532 (1884) 

(6) Tribiiuuandas v Jiraneband 35 
196(1910) 

(6) l^riDJprosad t Aara^an, 17 C 3 
(1889) 

(7) Pcarctaath Brohmo v Juggeasorco, 

W B 128(1871) 

(8) O V\ r 10 
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iXicut<J uiiJcr thu lulc (1) The CV>utt rxrctiUng .i ilr<rcc has no jHiwrr (o 
iliricl I x} men? of interr on r« wh lo the jUcxce of the I’n\y Counril is silent 
ii to inUif e? (2) 

“May be executed.” — .V Oiurl shouM execute the decree mthc manner 
for li% the decree hihl'rd’)) hut ti Ins dKrrtiun to refu'^'* execution 
ut the MHie till'' .igxinst the |Kr<^>n and |>ro]trtt) of tlie judgment debtor, (1) 
anil ins)* in a ^ult for mon''y exU upon Ih" I\tt<r to show nu-e whj he should 
n» I be imjui*.ined ( j) \ wtiinan, hua.s<r, cinnot l*c .'vinslrd on .i monej 
»lfr<e(r,) ts to costs of applications under this rule, V c sort !>.> 

“DctculSoa in the civil prison.” — ^The High Court’s jniwir to coninut 
for conlemjt is unalltctcd b> this Code («) .Vn insolscnt obtaining .a pro- 
Uction order is nut liable to impriM>nmrnt for arrears of niamtcnancc included 
in bis ncludiil- (a) A suit to recover damages on account of injuries cauvd by 
wrongful arithl cm only b' maintained if the ongitnl suit has bttii finally 
decid'd in favour cif the pluntifl. if the arrest vras made without reasonable 
«)r jirobal 1 eause, and the injmi< s cannot l»e comp nMted hy costs (9) 

31. (/) 117/rrt’ the dt'crcc ts for .tnv bpecifii mote.iblc. or f* 
D(*re« lor rpodfle for any slurc III a ‘'pocilic juovealile, It may 
noTttUi //o/citv !)»• ('jccutctl hy tlu* soirnre, if jir.vcticablo of 
tlio inovc.vble or sbaro, uml by the delitcry thereof to t!ie party 
to uhoin Jt fj.t-s Iieen .idjudgeej, or lo bucii ])erson as lie .ippoints 
to reteiNi* delnoiy on his beh.df. or hy the dctculwu in the end 
prison of the ju<lginont*debtor. or hy the .vttaelunnif of liis pro- 
perty or by both. 

(^') ir//crc any att.iclmient under suh-rulc (/) lias remained 
in force for six months, if the judgment-debtor has not obeyed 
the decree and the deciee-Jioldci has applied to ha\e the attached 
pioperty '’old, siicli piopcrty may be sold, and out of the pro- 
ceeds the Couit ni.ay .ivvard to tlic dccrec-liolder, in cases where 
any amount lias been fixed by the decree to be ]XIhI as an alte)- 
iialiie to dtJne)ij of moicable 'proiicrty, such amount, and, m othei 
c.oses, such eomponsation as it thinks fit, and sliall pay the Inlance 
(if any) to the judgment-debtor on Ins appliiation 

(4 ^Vhcrc the judgment-dcbtoi has obeyed the decree and 
paid all costs of executing the s.iiiie which he is bound to 
pay, oi uJicre, at the end of six months fiom the date of the 


(1) Xobm ICali Dcbi v llanalala Jlcbi, 33 
C 921 (1905) . 2 C L J 395 

(2) Baron Forcstir r Stcrctar\ ol Slate I 
I A 137 (1877) 

(J) O XXI r 17 

(4) 0 XXI. r 21 

(5) O X\I r 37 
(0) S 3G 


(7) Murtm v Lawrence, 4 C 055 (1879) . 
llassoubhoyr Cowusji, 7 B 1 (ISSl) Navi 
vahoo V Narotamclas, 7 B 5 {I6s2) In re 
Bai .\mrit, S B 387 (ISS4) 

(8) rokee Bibee v Abdul Khan 5 t 530 
(1879) 

(•)) Raj Chunder t Shama Soon Uri, 4 C 
£83 (1879) 
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att.nliment, no apjiliLation to have the pioperty sold Ins hccii 
made, oi, if mudoj has been lofnscd, the attaclnncnfc shall cease 


Dcoroo for spooiflo movoablo— In the Coile of ISj9, sict SOOiiicIudca 
hict'i 25*) iiul -GO of At t XIY o{18d2 'llicwortls* orfor any slnircintisp^cifc 
inoimhli- or for the ncoicnj oj a injt, ’ iiul the cUust. \\t.rc added b) 

Act X of 1877 lliHcluiM u »s ilUitd b} Act XIV , iind the \\ord3 ‘ and tie 
ihcr<.c Itohhr has apphul to hate llu attached j)roj)crly ^oUl ” and “ c<i5<5 xclac 

any tunontif Inn btcn ftsal under *ncl 208 such o«iI m o//tr ’ ^\eK 

ilso added and t]ic Inst clans ipiKiukd In tlic l)rt^Lnt rule the itiiicizid 
uords “ cxcculid ” “ drlt n/ton tn tic cntl jiridon,** nnd " by the dicrcc to he jaid 
a-J an idfirnntut Jo tUUtiry of moicalh property," biui been substituted fti 
"enforced ’ *' impmonnunt " and "under sect 208,” appearing in sect 2 j 9 
ofthi Codt of 1^82 uidtlu Morda ruoiery fy'anj/f , ’ li i\l LccjioDiittcJ 
as tin n o ui be no biub dtcru , \ wife not bein^ a r battel to be deliiercd oier to 
tlic hu^buu^ Where anj third \h rson prt\»nls tin wife from returning to her 
liusbind till latUrnu) obtain ainnjunction ag mist him which nn) bccnforcid 
in ciM of disobiduncc citlur b> tin iinpnsomm nt of thi defend int, or by the 
attxclmunt of Uis projioct) or bj both This ruh is not appUoiblc where the 
proport) sought to bo itt iclicd is not in the posM Ssiou of tin, judgment debtor (I) 
b dicriL bang giaoi for siwaAc imnioMabh uid moM iblc properties and the 
Amicn lUicctcd to \scctt \m the cxti ut of tin. mo\i ablos, an ordir was made ni 
I volition for tho Amuii to guo possO'-Mon of aiioh mo\ tables as ho could fmd 
and to mqunc into the n ituu amount and \ aim of such as he could not find 
On appi \\ it w Ui luld tint tins order w va not ouufor lUcrnatisc dimagca, but 
to inabli tho Court if nec<.ssar> to iiiaht a sunnant and not (.\C(.ssi\i, older 
for iinpn&onmait or att ichiuont of projKiit) in case of non tUliMr) (3) A wrd 
of utachnnnt against tin jKfrson of tin jwdqnnnt dcUor will not bo granted 
wifljnut notici to him (')) 


32 (7) Whert tho piita ngwnst a\hom x donee foi th^ 

specific porfoinnneo of i contjact, oi foi 
tormanct/^Iof “ ?csm“- lostifution of (oiijugU iiglits, oi foi an iiijtinc- 
«on ol conjugat rlgtils, has been In'? had in oppoiliniit') 

or/o/ ii/M/yu/Jcffo/i obejing the docice lud In'? \nllully fidcd 

to obey it, the ilecice may be enfouod bi his (hfcution in fin 
civil pn^on, 01 by tlic attichinent of his piopcitv oi b) both 
(-?) Whtic the patty against nhom a dean Jot specific pn 
foimante oi for an injunction has been pa^^cd is a coipoiatwn, 
the dune may be cnfoiad by the attachmait of the pwptrly of the 
coipoiation or, uith the have of thi Comt by the detention in ih^ 
cml piibon of the ducciois oi othei puncijxil officas (hacof oi oy 
both attachment and dil^'iition 


(l) I’u Imaumid SmgU i Clumhnu IIm 
1 C U N 1T0(1&90) 

{-) Ulj » un Mohmoo i C obm I Clwin Ur 


JJW K s2(lS"J) 

(3) IVoiluklio Putt i Hillarani, 

3 C \\ V xxjLis 
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(5) "Wlierc any attacliment under sub lule {1) or sub rule (?) 
lias leinamcd m force for one year, i£ the judgment-debtor has 
not obeyed the decree and the decree holder has apphed to have 
the attached property sold, such property may be sold , and out 
of the proceeds the Court may anard to the decree holder such 
compensation as it thinks fit, and shall pay the balance (if any) 
to the judgment debtor on his application 

(4) IV/iere the judgment debtor has obeyed the decree and 
paid all costs of executing the same which he is bound to pay, 
or where, at the end of one year from the date of the attachment, 
no application to ha\e the property sold has been made, or ij 
made has been refused, the attachment shall cease 

(J) Where a decree for the specific peifoimance of a contiact 
or for an injunction has not been obeyed, the Couit may, in lieu of 
or in addition to all oi any of the processes aforesaid, diiect that the 
act reguiied to be done may be done so far as practicable by the 
deoce holder or some other person appointed by the Court, at the cost 
of the judgment dchtoi , and upon the act being done the expenses 
incuned may be ascertained in such manner as the Court may 
diicct and may be rccoicrcd as if they uerc included m the deciee 


llluitri'hon 

A, a person o/Ullle sidslancc, creds a hmliing uJneh renders untnJiuhlahlc a 
famihj mansion belonging to D A, in spile of his detention in jjmon and the 
ailachment of Ins property declines io obey a decree obtained against him by B and 
directing him to rcmoie the building The Court ts o/opimon that no 5u»i realizable 
by the sale of A’s properly would adequately compensate B for the depreciation in 
the value of Ins mansion B may apply to the Court to remote the building and nun/ 
recover the cost of such rcmoi al from A in the eieculton proceedings 

Decree for specific performance — Sect 200 of \ct \ III of 1&)9 
divided up by Act X of 1877 inlo two sections 2oI) and 200 To the latter 
section the Code of 1877 addid vr for rc6titutton of conjugal ngits , altered 
“ it shall he enforced to " / os had an opportunity ofobcying the decree or injunction 
and has icdfully faded to obey tt the deer e may be enforced , deleted from the 
earlier section the words ‘ and leeptng the same under attuchmej I until further 
order of the Court , and addtd the second clause Ej the Code of 1852 were 
added the words “or ah tcii/ton from to the first clause the words 'and tie 
decree holder has apphed to haic the aitaclcd projKrty sold ” to the bccond clause, 
and the whole of the last clause The portions lu italics as also the Illustration, 
wire added b) tlic pn si nt Code which also sub:>tituted an injunction has been 
passed *’ for ‘ the performance of or aiitention from any other particular act, has 
been moilc , and ‘ dc/oJton iti tie citii pnson for “ imprwonnici t , ” and in 
clause 3 ‘ o// for ‘ may , ' and in claosi i * or if inode I as teen refused ” 
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/or “ and graiilcd " lliis fscction is inapplicable to Parsecs as far as restitution 
of conjugal rights arc concerned (1) 


“Restitution of conjugal rights” — Ibcse words were added to meet 
the objection raised in the cast of Gatin Ram i Afoohita Kochin , (2) though 
sect 200 of Act VIII of 1859, as it stood, was held to co%er such a case (3) A 
person directed by a decree to refrain from preventing her daughter returning 
to her husband, and who permitted her daughter to reside in lur house, is not 
thereby guilty of suchinterferencc aswould justify execution under that section (4) 
Ihc Court has now a discretion under 0 XXI r 33, in executing decrees for 
the restitution of conjugxl rights No provision is made for executing a decree 
for the recovery of a wife in this or the preceding rule, as no such decree can he 
made IVIierc an} thud person prevents the wife from returning to her husband, 
the 1 liter may obtain an injunction against him which may be enforced in the 
manner provided b) this rule 


“ For an injunction ” — decree directing the removal of certain obstruo 
tious in a pathwa} can only bo enforced as directed by this rule and not by 
directing the Court Amcen to remove the ohstruction” , (5) similarly in regard 
to a decree duecting the removal o! a building , (C) or one for removal of obstiue 
tion to light and air, (7) but see sub clause (i) and the Illustration to this rule 
Each breach of a perpetual injunction nia} be enforced under this rule (8) A 
decree settling a scheme for the futuie management of a temple should be executed 
in accordance with this rule , (9) so where the decree directed certain property 
to be jointly managed by the plaintiff and defendant and both their names to 
appear m all papers connected with the same on the defendant disobeying 
tbo Court can direct attachment of bispropcity (10) A decree ordering deUierj 
of certain moveables and declaring title to certain rights is not incapable of being 
executed under this rule as being merely a declaratory decree, (11) but a decree 
ordering that payment lu kind accruing after the decree be from time to time 
given IS too indefinite for execution (13) An order foi the refund of money, 
awarded under the Land Acquisition Act and wrongh jiaicl out, should be 
( xcciitcd under sect 145 rather than tiiidci this rule (13) 

“ An opportunity of obeying” — a Court has to see is whether the 
paity hound by the decree has Lad an opportunity of obeying the decree or 


(1) Atdesar Taluugir i Avabai, 9 B H 
C 290(1872) This was decided under sect 
200of Act VIII of 1859 

(2) 23 W R 179(1875), 14 B L R 2J8 

(3) Yamunabai v Nuajaii, I B 104 
(1870) , ace also Clioluii Bibco w Ameer 
CJiund, 0 W R 105 (186G) 

(4) Ajnasi Knar v Sura] Prasad 1 A SOI 
(1877) 

(5) Bhoobun Mohuii v Nobin Chunder, 18 
W R 282 (1872) 

(1 ) Protap Chunder v Peary Chowdtrain, 
8 C 174(1881) a P L R 451 

(7) irlal i 11 n 1 ir^atibai, 20 B 283 


(1901) 

(8) VenkatacJiallain t> Vteiappa, 29J51 •'i 
(1905) 

(9) Shakaram i Ghelabliai, 19 B 34 

(1893) , Bainodarbliat v Bhogilal, 24 B 4 j 
(1899) ^ 

(10) Goun Frosad v Bliolanalh, 8 C ^ 
^ 7 ( 1881 ) 

(11) KishoreBuno Duarkanatb 2IB 
(1894 PC) 

(12) Tata Oianar t Singara 4 M 
(1881) 

(13) Nbbin Kali r Banalafa, 32 C 2-.1 
[1905), 2C B J GJ5 
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injunction and hai wilfully failtd lo olx,j »t (!) ilio proper course when an 
application IS made to execute a decree for the rcinn% il of a building, is to Bcr\t 
notice upon the judgment debtor calliug upon him to comply inthin a time to 
1x5 fixed by such notice, with the order m the decree, and on his failure to do so 
lo malvc an order in terms of this rule , (2) but tint is not a general rule ; the 
rule docs not require nolici. to issue, and it is discretionary avith the Court (1) 

‘‘ May bo enforced.” — hen an application w is dismissed on the ground 
that the defendant had not been afforded an opportunity of obeying, a second 
application after such opportunitv was not barred as res judicnla (3) 

Limitation. —Failure to enforce prior breaches of a perpetual injunction 
will not bar the enforcement avitbm three jtars of a subsequent breach ^\rt. 
178, Sebed II , of the Limitation Act .applies to such a ease , (i) Art 179 is 
inapplicable (QJ 

33. (1) NotKitlislanding anything in rule 32, the Court, 
Court 'l)Ossing a decree for the 

in‘^ell7ul!ng d%rcca'‘%r restitution oj coHjugal rights 01 at any time • 
rciUtuuon of conjugal aj(cruards, may order that the decree shall not 

** he executed hy detention in prison 

(2) IVhero the Court has made an order under sub rule (/), 
n/id! the decree-holder is the wife, it may order that, in the eient 
of the decree not being obeged uithin such period as may he fixed in 
this behalf, the judgment-debtor shall male to the decree-holder such 
periodical payments as may he just, and, if it thinks fit, require 
that the judgment debtor shall, to its satisfaction, secure to the 
decree-holder such periodical payments 

(3) The Court may from time to time vary or modify any 
order made under sub-rule ( •') for the periodical payment of 
money, either by altering the times of payment or hy increasing or 
dmuushing the amount, or may temporarily suspend the same as 
to the whole or any part of the money so ordered to be piaid, and 
again leviie the same, either wholly or in pari as it may think, just 

(4) Any money oidered lo he paid undei this rule may he 
recoiered as though it were payable under a deoee fo) the payment 
of money 

Decrees for restitution of conjugal rights —Under the last Code a Court 
could not refuse to execute a decree for the restitution of conjugal rights by the 


(1) Durga Daa t> Doirraj, 33 C 306 (3) KishoroBunt Dwarkanath 21 C 784 

1905) . 3 C L J 112 , 10 C W N 297 . (1894 P C ) . 21 1 A 89 

Bhagwan Daa t> Sukbde:, 28 A 300 (1005) , (4) Vcnkatachallam v Voerappa 29 'I 

2A L J 836 314(1905) 

(2) Protap Chundcr v Peary Chotrdhrain, (S) Bliagwan Daa v Sukhdei, 28 A 300 

8 0 174(1881) (1905). 2 A L J 836 
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attachment of the person or property of a recalcitrant judj^raent debtor but 
in England this mode of execution has been put an end to by the enactment 
of the Matrimonnl Cliuscs Act, 1881, 17 A 48 ■\ict c 68 (cf sects 2^) It 
has been considered that some relaxation of the provision in force m India n 
desirable, but that it was doubtful whether it should go as far as this For 
tliQ present Courts have been given a discretion in the matter, and they have 
been enabled to follow a procedure slightly adapted from the English practice 
m cases in winch ittachment and imprisonment appear inappropriate 


ment ot 
strument 


1 34 (/) IV/tere a decree u for the execution of a doca 

Deere, lor oxeeutlon or for the endorsement of a negotiable 

Of document or endorse- iiistruniciit and thc judgment debtor neglects 

bie In- 01 icfusea to oicy the decree, the decree holder 

may prcpaie a draft of the document or 
endorsement in accordance with thc terms of the decree and 
deliver the same to thc Couit 

( •') Thc Court shall thereupon cause thc draft to be served on 
thc judgment debtor together with a notice }equmng his objec 
tions (if any) to be made within sucli time as the Court fixes in 
this behalf 

(9) Where the judgment debtor objects to tbe draft, his objec 
tions shall be stated in wilting witlnn such time, and the Court 
shall make such order appioving or altering the diaft, as it 
thinks fit . 

( i) The deciee holder shall deliiet to the Court a copy oi 
the draft with such alterations {if any) as the Court may haie 
diiected upon the proper stamp paper if a stamp is reqmred b} 
the law/o? the time being m force, and the Judge or such ofneer 
as may he appointed m this betiaW shall execaito the •so 

delnered 

('7) The execution of a document or the endorsement of a 
negotiable instrument under this rule may be in the following 
form namely — 

“CD, Judge of the Court of {or as the case 

may be), for A B , in a suit by E F against A B ” 
and shall have the same effect as the execution of the document 
or the endorsement of the negotiable mstiument by the pait} 
ordered to execute or endorse the same . 

(6) The Court, or such ojficei as it may appoint in this beltaij> 
shall cause the document to be registeied if its legistiahon isjcguircd 
by the law for the time being in force or thc decree holder dmies to 
hate It registered, and may male such order as it thinks fit as to 
the payment of the expenses of the legistration 

Execution of instrument and endorsement —Sub rule (0) has been 
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extended to cover optional as ^Ycll as compulsory (1) registration, and an order 
for the payment of expenses of either land may presumably be summarily 
enforced m the execution department The Begistrar of the High Court can 
if directed by that Court execute a conveyance on behalf of a party refusing 
so to do so as to pass his estate, but ho cannot enter into a covenant on his 
behalf (2) Objections to draft conveyances or draft endorsements can be made 
the subject of appeal under 0 XLIII r 1(e) 

35 (1) Where a decree for tlie deliveiy of any iimnove- [s 2 ( 

Deeres lor immoveable able property, possession thereof shall be 
property. dehvercd to the party to whom it has been 

adjudged, or to such person as he may appoint to receive dehverj 
on his behalf, and, if ?ieces5ffry, by removing any person bound 
by the decree who refuses to vacate the property 

(2) Where a decree is for the joint qmsscssion of immoicahle 
'property such possession shall be ddiicred by affixing a copy of the 
uarrant m some conspicuous place on the propeiiy and proclaiming 
by beat of dium or other customary mode, at some conicment place, 
the substance of the decree 

(3) Wheie possession of any building or cncloswc is to he 
delivered and the person m possession, being hound by the decree, 
does not affoid free access, the Court, through its officers, may, after 
giving reasonable uarning and facility to any uoman not appearing 
in 2 )uhlic accoiding to the customs of the countiy to withdraw, lemoic 
0 ) open any loch or bolt or break open any door or do any othei act 
necessary for ^nitling the deciec holder in jiossession 

“ Decree ' — The decree should describe the land accurately boas to avoid 
any objection (3) in execution as regards the lands covered by it Pos .ission 
should not be gueii unless it is so ordered by the decree (4) If the plaintifl is 
entitled to possession it should be given biiii IIo cannot be comiiellc 1 t) 
accept compensation against his w lU (5) hen a decree is obtained for posa ssi n 
that decree sliould be executed and a second suit vtjU not lit fnr tlu j urj ok (0) 
Where au adverse title is unsuccessfullv set up the plaintiff is. ntithd to a d ertt 
for Was possession under this rule (7) and having s. t uj nlv iii a Iv. fk' fill 

(1) 'iic Kanal la I.al t Kali Dm 2 V 3J- jriulrw Cuomar Ito> JH U 1 u." (ls"3) 

(1S>7J) as ngarJi, 1 otttvir tl o gruunj of tnuoUa ltr>-latl i Tr. elu koiiati 13 W It 
&[uukie J 6 judgment a o 1 ioka»h Ihuu l£i(l(i 0) 

dcr Da^ i 1 in ClianJ Dass Jt iki(Ibs2) (4) \ucenx>nu^ KLatoon r VUnlx 

1 B. Kliatwn 10 W U 30'{ls71) 

{2) llani CUund r Dutt r DwarLadnalb (S) GutmJ \tnLiji < Sa<U4liiv ULarma 
lljsatl, lot 3aO(lbbJ) 17 U ".i (lb _) 

(3) Dtt-arka Xath Usllar r Kumola (C) lUtnsuni Ma! ton r J jmnautli Dk ^ 

Kant IJ U 11 J (Ibo ) <^Hnut Vlt i lOU ILSnidb ^) 

lUm IX loil I* nldar lb U K ^ (*') lt»j Murv,al v i •* u VnarJj^oj-o 

Ival <0 IXU-o I Modliiio SAoJun. lei W I II U 1 eOtJ'N jy. 

171 (lb7l). Ita 1L\ tiob nd £>hal.a r 11m 



032 


THL CODE 01- CIVIL PROCEDURE 


I'lEST SCHEO 
0 21, z 35 


m the suit, the Jcfendiint cannot be allowed for the first time when the decree 
13 being fCtcutcd to plead his occupancy as a tenant (1) As to growing crop 
SCO b''low (2) It was held that if the decree was silent as to a building situated on 
the laud, It was not within the proaince of the executing Court to direct that the 
building be pulled down (3) 

Possession — Povyj^aion inaj be actual or formal or, as it is often called 
symbolical po;>3 Ssion Tlie dch\».rj of poaatsaiou which is directed to be 
giNwU b} this rule is the placing of the decree holder in actual po*»essioa, which 
act ma} m\ol\c th'‘ dispoia'^saion of some other ^\^ulat this rule relates to 
the d livcrj of what is hnown as lAas or immediate or direct possession the 
following rule pro\*id<.s for thi, cose where the immoaeablc property is m the 
occupancy of \ Uuaut or of some other p rson entitled to occupy the same 
i'ornial dcli%crj of poj»s^*:iion consu>t:» m the reading by the officers on the land 
of the order for putting the deerto holder m po^^esslon and taking a receipt from 
him Whether what occurs on the occasion of giving delivery has the effect 
of dispoasesaiou IS a question which must be decided on the evidence (4) “ 
his b ell held that the deliieri of formil po»»e**ion m execution of a decree for 
povs ssion gi\ e» a cause of action agiinat a defendant who remains m occupation 
of the possession which ma) be eufo'Ced la i rtguiir suit (o) Rules 97 and 98 
prov ide for lU) n sistauce or obstruction to the dclii erv of possession coraplaiD<^“ 
of b) the decree holder, aud r 100 to an\ compl imt on the part of a third partf 
vs to lus being dispossessed m execution of tlu de cree IThcre in execution of a 
ill ori i, > non not 1 p jrty to t ho omt l> <li»p > ^ d hi» di»po»^ssion docs not 
ijiNe him icius of action within the juriseiiction of the Mamlatdar Rule RW 
(foiuurl) sect 332) applies (6) 

Joint possession — k pi imtiiT who is entitled to possession jointly with 
otlur persons cm be granted i dicree for joint possession whether hcjiad 
oiqmiU) m joint possession or not (7) 

“Bound by tlio decree ’ — Ihw nieluies not only the judgment debtw 
but persons tikuig from him md ilheted bi the hs ^tJens 4. person who 


pmeln^es during the iHiuleUei of th Miit is l>»und h\ the decree that may ij 
inielo iijUnst the per on from whom h ehn\ 's titl bo one who takes tiU 
or poss ''Sum from i defeiuUnt m ejeetm nt jvudmg ili vuit is bound by tb® 
lud Miunt, md e in be eMeted In th pro v* w hi h shill I'sue therein althoug 
he H not I pwt\ (h reto (>) It jvf Jet e mtimua during the pendency o 
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AW api>cal (1) There has bten some conflict v^hethcr the rule oi ha 3 >cj /cn3 
applies to a sale m execution But the weight of authorit) appears to bo iii 
faN our of tho a icn that a purchaser at a sale m execution pending a suit is bound 
b> the result m that suit (2) ^^^hcro sons living with their father had no mdc 
^Kndent juridical possession tho possession which was obtained through tho 
Court against their father was held to operate as well against his dependents 
as against himself (3) DLcrce holders seeking to obtain Uas possession of 
propert) which is already m possession of a surbaralar under order of Court 
should apjly for his rcmo\al to the Court which appointed him m the matter 
of the suit in which he was appointed (4) 

Undivided share — Diflicult> was often felt (5) in executing a decree 
obtained bj the proprietors of an unduidcd share m immoveable property for 
Uas possession The second sub clause of tins rule now regulates this matter 
Thus where a decree holder m execution of her decree purchased an undivided 
share m a house which the judgment debtor owned jointly with a third person 
and tho judgment-debtor resisted her attempt to get possession it was held 
that on the construction of this rule with r Oo of this Order the decree holder 
was entitled to haac him remoaed from the premises (6) 

‘ Break open —^e eases cited below (7) 

36 Where a decree is for the dehvery of any immoveable [i 
f d u n ol “ *1*® ocoupauc) of a tenant or 

ImmoTeille properly other person entitled to occupy tho same and 
whoa la occapancy oi bound by the decree to rehnqmsh such 
occupancy, the Court shall order dehvery to 

The doctrmo ol t s pe uUm hr&t received Iliodu uoa m actuil and apparently m 
statutory recognition in Beet 2‘'3 of Ibo Code juridical possession ol tho land of which he 
of 18u3 Tho rule however is now con took the crop 

tamed ui sect 52 of the Transfer of Property (4) Uumsh Kuhto v Motco Cband 10 
Act. WR 440(1808) 

(I) Gobind Chundcr Roy v Gum Chum (o) Seo 0 Kmcalj a notes to sect 203 
Kuimol«2»T la C W RadtuLa v c tuvj Dehu. v Paj Chuudes 

Itadhamam 7 ^ 06 (1883) 5 W R Misc 15 (1866) Ranco Sbama 

(‘') Hukm Chand Res Jud 713 714 Sooudorcov Jardmo Skinner d, Co 7W R 
Raj Kjshcn Mookerjee v Radha Madbub 376(1807) Koon rur BijoyKcshub v Shama 
Jloldar 21 W R 340 (1874) Lala Kali Soondureo BLR Sup Vol 172 2W R 
Irosad v BuU Smgh 4 C 789 (1878) Misc 31 (18ba) Rajaoi Ivaoth v Raumath 

Jlaroo t Raj Chundcr Dass 12 C ‘’99 10 ‘’44 (1883) Ram Chandra t> 

(188o) Gobind Chundcr Roy v Qum Chum Damodhar Trimbak “O B 407 (lS9o) 

Kurniokar 15 C 94(1887) Pmonatb Ghosc Knsbnaji o Vithu 18 B oOa (1893) Bhau 
V Shama Bib 28 0 23 (1900) Parvati i w Dado Krishnaji "I B 77 (1890) Watson 
Kisansmg 0 B 507 (1882) In Ndakant 4. Co v Ram Chand Dutf 18 C 10 (1890) 
Bannerjo v Suresh Chandra Slullick 1‘’ C Lucbiucsnar Suigb t Alano var Hossein 19 
4l4(18So) tho P C. expressed a doubt as to C ‘’57 (1891) and generally as to tho 

tho correctness of the judgment of the H gh pos t on of co sharers sec Woodroffo a In 

Court on tho question of 1 « pendew junot ona 2nd cd p 400 «t 4eq 

(3) Pandhannatli t Mahabub Khan «1 (0) Sarvi Begam v Taj Begam Sf A I8I 

B 98 (1895) (list I^akshmaii t 3Ioni 16 (1914) 

B 22 (1890) wh le the son who was a (7) Guocah Chuud r Shal v Ram Dhunco 
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be made by afliMiig a copy of the wairant in some conspicuous 
place on tlie propeity, and proclaiming to the occupant by beat 
of dium 01 otliec customary mode, at some convenient place, the 
substance of the decice in regard to the pioperty. 


Occupancy of tenant — lu order to a legal possession being given under 
tbis rule it 13 Lssciitnl that all its requirements should be carried out (1) But 
if the party in possession when the decree is being estcuted admits to the Court 
thit the decree holder has formally obtiiucd possession, he cannot afterwards 
pic id a title, by ad^e^bc pos^ssion, denying that the decree holder cier received 
possession (2) “ The snhiitance ofth decree tn regard to the jirofcriy ” which must 
bo proclaimed to the occupant may or may not be a declaration that the decree 
holder 13 the nunicdi ito 1 mdlord of the occupant, andassuchentitledtorcceiie 
lent directly from him, as there iiny bo an intermediate holder Probably both 
the iiitciiuedi ite tenant as well as the cuJtiiatnig tenant or actual occupant 
would come within the terms of the rule (3) In executing a decree under this 
rule the Court should confiuc its action stnetiv to the terms of the law, and should 
not add to the decree an ord<r directing the ryots to pay rent to the decree 
holder (4) 


I5B ] 


,^irrc5t and detenhon xn the civd prison 

37 (1) Nohvitlistandiiig anything in these rules, uheie an 

apphcatiou is for the execution of a decree 
peSSt'judStSorto for the ■payment of money by the arrest and 
Show cause against f/eten detention ill tlie Civil prison of a 

tion in prison debtoi who IS liable to be arrested m pur 

suaiice of the apphcatiou, the Court may, instead of jssiuug 
wairant foi his ariest, issue a notice calling upon him to appear 
before the Court on a day to be specified m the notice and shou 
cause v^hy he should not be committed to the civil prison 

(2) TKAere appearance IS not made in obedience to the notice, 
the Court shall, if the decree holder so requires, issue a wairan 
for the arrest of the judgment debtor 


Discretionary power — ^This rule was mtroduced into the Code by Act 
of 1888 By the present Code the words * the payment of have been 
and the words “ detention in the cxwl prison ’ and ‘ the citil prison ” have bee 
substituted for ‘ imprisonment ’ and ‘^ailxn execution of the decree' respective^ 
Thisrule applies to cases under 0 XXI r ll(5)v\here m respect of decrees 
the payment of money, the Court may order immediate execution against 
judgment dcbtoi on the oral application of the decree holder 


Uassce, 22 W It 283 (1874) , Kadba Gobind 
V Brojendro GhowUUry, IS W R fi27 (1873) 

(1) Court of Wards v Oopendronath Deo, 
15 W 11 99 (1871) 

(2) UiodobashiQCO Dossco f Rennoy, 15 


W R 307 (1871) ^ 

(3) OKinealy, C P C, notes to sect 

(4) Gibbon V Sbeo Purebun Misscr, H 
W R -36 (1872) 

(0) 0 XXI r 21 
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“The Court may ” — Ithasdisuretion tordui.tc.::ecutionat tti, same tune 
against the person and property o£ the judgment debtor (1) It is the practice 
of the Calcutta High Court to issue notice to the party ■whoso arrest is sought 
m execution m all eases Even after a \c3tmg order has been made the Court 
may under this rule direct execution by arrest and imprisonment where pro 
tcctiou has been refused by the InsoUent Court (2) 

“Issue a notice ’’—Notice may issue against a ]udgment*debtor who m 
other execution iirocecdmgs has made an application to be declared an 
insolvent (3) 


38. Every warrant for the arrest of a judginent-debtoi [s. 

Warrant lor antal to direct the officer entrusted with its 

direct Judgment-debtor to execution to bring him before the Court wth 
be brought np. convenient speed, unless the amount 

which he h«a3 been ordered to pay, together with the interest 
theieon and the costs (if any) to which he is liable, be soonei 
paid. 


Warrant for arrest of judgment debtor— \ct VIII of 1859, seel 222 
For foini of warrant, eco Schedule IV No 154, of former Code The executing 
officer IS only empowered to arrest the defendant and detain him for such a 
reasonable time as is sufficient to allow of hie being brought before the Court, 
and having an opportunit) of applying for his discharge , the detention of a 
defendant after such reasonable time and without further authority of law n 
illegal (4) So where a sheriff a officer of bis o\rn motion took a prisoner, in 
custody under a warrant directed to the Supormtendent of the Presidency Jail, 
to the Aliporc Jail and Jehscred her there, it was held that the imprisonment 
was unlawful and that she was entitled to her discharge (5) 


39. (1) No judgment debtor shall be arrested in execution [». 

“‘I decree-holder 

pays into Court such sum as the Judge tlnnlvB 
sufficient for tlie subsistence of the judgment debtor from the 
time of bis arrest until he can be brought before the Court 

(2) Where a judgment debtor is conuiuttcd to the ciul prison 
m execution of a decree tlie Court shall fix for his subsistence 


such monthly allowance as he may be entitled to according to 
the scales jixed nmlcr sichon '>7 or, where no such scales ha\e 
been fixed, as it coiLsiders suihcieut witli reference to tlie cl.xss 
to wliuh lie belong*. 

(.1) The montlilv alfowuue hxed h^ the (ouit shill be 


( I ) 0 \XI r J1 (4) /« re SUtubS o C^-orirf miiAf, 

(J) lUiaskrr I SliudI ar, J lloDi I.. U V 'S lloaekt* V) (ISO^J 

(t>01) (5) 

(3) (.aiiiut t MaLiJrt. .2 II ~3I (Isa7>. 11 C .,^7 (1&>^). 
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AltachmciU of 2>roj erhj 

] 41 Wheic a decree is for the i>uymenl of monuj th 

exaimwhon o) judg ^<xrce lioUet may afply to the Court for an 
nwnt debtor as to hts Order that — 

(a) iha judgment debtor^ or 
{h) in the catit of a corpoialion, any officer thereof^ oi 
(c) any other poson^ 

he orally examined as to ivhetlier any or uJiat debts are owing to the 
judgment debtor and lUicther the judgment debtor has any and uJiat 
othei projicHy o) means of satisfying the decree j and the Court 
may male an ordei for the attendance and examination of such 
judgment dehto) , or officet or other person, and for the production 
of any boohrS or documents 

Examination of judgment debtor — Ibis ruL is an amplification of tie 
provisions of sect J19 of Act Mil of 1859 modified by sect 267 of Act A oi 
1877, but none of the decisions hereinafter referred to arc based on anypaiticular 
wording appearing in the earlier forms of this rule under which the examination 
then was “ tn respect to any property Uahle to he seized xnsaitsfacUon of the decree 

“ Any other person ’ — This includes the mortgagee of the property 
attached (1) 

Examination — In executing a decree foi possession all the Court has to 
do IS to put the decree holder in possession of the property described in the 
decree if the description is so uncertain that it la impossible to ascertain ^h»t 
13 decreed execution cannot be given The examination cannot be to ascertain 
what is decreed , (3) but it may be to ascertain what is the subject upon which 
the decree operates IV hen a judgment debtor maintains that Che property 
which the judgment creditor specifics is not the subject of the decree an inquiry 
should be held and the judgment debtor is at least in honesty bound to point 
out the actual subject of the decree (3) For the purpose of ascertaining the 
subject of the decree, the executing Court is not precluded from considering 
other decrees between the same parties for the jiurpose of explaimng and support 
mg the subject of the decree (4; In execution of a decree against two of sc\erai 
CO sharers the Court should give possession of the shares of the two judgment 
debtors, but is not authorized to hold any mqmry mto the extent or amount 
of those shares in relation to the remaining co sharers This can be done by 
separate suit (5) 

“ Means of satisfying — Undei the Code of 1882 the woids ‘liable to 


(1) In re Prcuiii Trikumclas, 17 U 514 
(1803} 

(2) Dwarkanatli Haidar v Kuinola Kant, 
12 W It OJ (1800) 

(3) Bijugotat Singli V lt<im Adhin 23 W 


K 330(1874) 

(4) Itajcnclro Kisboro v lljabul Singb 
W It 379 (1872) 

(5) Anuodv PcrBliad v Iroylucklionatb 
JauJ,J3W It 123 (1870) 
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be SLizt.d” were hild lo mean my i>toj>crt> \>Lich is attachable under the 
decree (1) 

“For the production.” — Ou an appUcaliou for caetutiouof a decree by 
attachment of debts the Court can require the judgment debtor to produce 
his books in Court (2) 

42. ]Vhcrc a decreo dtrects an tnquiry as to rent or mesne [s 
Mtachme„t,ncaseo/ profits Or ally otlict matter, tlio property of 
decree tor rent or mesne tlio judgment-dcbtoi ma^ , before the amount 
amount°'oi**‘*h“h*''o '1'*® 1*'*“ ascertained, be 

be subsequently dcicr attached, as m the case of an ordinary decree 
for (lie imtjmcnl of money 

Attachment where decree directs Inquiry — ibis section i\as lutro 
duced into the Code by sect 255 of Act X of 1877, 1 'hich then ran " If a 
decree he for mesne profits” etc It embodies the decision m Sharoda Aloyec 
Burmonct v Wooma Mojec Buimonce, 8 W R 9 (1867) The decree, hou 
oscr, will not be binding on the representatives of the deceased judgmeut- 
dchtor, after whose death the amount of the decree was determined, unless 
they he parties to the suit (3) 

43 Where the property to he attached is moveable property, [s 
AUachmeat oi move Other than agricultural 'produce, in the posses *** 
able property, othy than gion o{ the judgment debtor, the attachment 
poSssion^oi^hnSaent- shall be made by actual seizure, and the 
deitor. attaching ofl&ccr shall keep the property in 

his own custody oi in the custody of one of his subordinates, and 
shall be responsible for the due custody thereof 

Provided that, when the property seized is subject to speedy 
and natural decay, or when the expense of keeping it in custody 
IS likely to exceed its value, the attaching officer may sell it at once 

Attachment of moveable property — ^The first clause of this rule corre 
spends ^vlth sect 233 of Act VIII of 1859 Ihevrordi” other than the properiy 
inentioned in the fret prouso to ^ecl 206” were added by sect 269 of Act X of 
1877, and these words have been altered to *x>theT than agncuUvral produce 
by the present Code, by which also the words ts likely to ' and “ attaching ’ 
were substituted for ” vnll ” and proper respectn ely while the last clause (as 
to the power of the Local Gov eminent to make rules for mamtenance of attached 
livestock) appearing insect 269oftheCode3of 1877andl883 has been omitted 
The next two rules deal wuth the attachment of agricultural produce and it 47 
and 49 with the attachment of shores m moveables and of partnership property 
respectively 

(1) In re i’rcmji Tnkumdas 17 B ol4 W F il C 334(1871) 

(1803) (3) Rddha Fiasad t Lai Sabtb, 13 A 53, 

(2) Adjoodbja Icnliatl c Uiddlcton. 3 \ p.6o(lS00P C.) 
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Agricultural produce.— Sco notes to scot Gl, ante 


58] 46. ( 1 ) In tlie case of— 


Attachment of debt, 
share and other property 
not In possession of 
JudgmcDt’debtor. 


(а) a debt iiofc secured by a negotiable 
instrument, 

(б) a share in the capital of a corpora- 
tion, 

(c) other moveable property not in the possession of the 
judgment-debtor, except property deposited in, or in 
the custody of, any Court. 

the attachment shall be made by a written order prohibiting, — 

(t) ill tire case of the debt, the creditor from recoveiing the 
debt and the debtor from malcing jraynient thereof 
until the fuitJici order of tlic Court , 


(/i) m the case of the share, the person m vhose name the 
share may be standing from transferring the same or 
receiving any dividend tliercon , 

(?ii) in the case of tire other moveable property except as 
aforesaid, the person m possession of the same from 
giving it over to the judgment-debtor. 

( •') A copy of such order shall be affixed on some conspicuous 
part of the couit house, and another copy shall be sent, lu tho 
case of the debt, to tlie debtor, in the case of the share, to the 
proper officer of the corporation, and, in the case of the other 
moveable property (except as aforesaid), to the person m possession 
of the same 

(»7) A debtor prohibited under clause (i) of sub )uh (1) may 
pay the amount of his debt into Court, and such payment shall 
discharge him as effectually as payment to the paity eiititleil 
to receive the same 


Debts, shares and other property not jn possession — This rule enacts 
in different language the provisions contained m sect 236 aud partly m sect 239 
of Act VIII of 18D9 The clause commencing “ A debtor prohibited ” was added 
by sect 268 of Act X of 1877 That Act also provided — No attachment under 
this section shall remain in force for more than six months , at the end of iihch 
time, if the judgment debtor has not obeyed the decree, the propeily attached may be 
sold, and out of the proceeds the Court may axoard to the decree holder such compensa 
iion as it thinks fit, and pay thcbalancc, if any to the judgment debtor onins apphea- 
tton" This proMsion as repealed by Act XIV of 1883, uhich Act also added 
three clauses affecting tho salary of a public officer or the servant of a Railway 
Company, and which matter is now dealt with by 0 XXI r 18 Ihc only 
other alteration made by the present Code is to substitute “ a " for “ any pubhe 
Company or ” and “ aJiTcd ” for ‘*fxed ” The term “ debt ” has been used in 
this rule in its legU sense of adeliteitherduc or accruing due fl) tint 


(I) Pailmanund V Ilamaprasad, 14 G L J 127 (lOllJ 
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ol juoncy is cithtr now pajablo or will become pajablc in the future by 

reason of a present obligation (1) A sum pajablo upon a contingency does not 
become a debt till the contingcncj has happened (2) An allowance payable as an 
annuity is not a debt, and cannot be attached under this rule until it has fallen 
due (3) 

A ProMucial Small C lusc Court cannot directly attach a debt due to the 
judgment-debtor payable outside its local jurisdiction (1) 

“ Debt not secured by a negotiable instrument." — Includes a decree 
of a llcacnuc Court (5) If a debt under a deed of hypothecation is intended 
to be sold alone or jomtlj with immoaeablo property in order to recover it by 
personal remedy, it should be .ittachcd under tins rule , but where the interest 
under such a deed was attached under 0 XXI r 51, the absence of an attach- 
ment under this rule did not affect the right of the purchaser to realize the amount 
due under it (G) The rights and interests under his mortgage of a mortgagee 
out of poa'>cssion should be attached under this rule and not under sect 274 
of the former Code and 0 XXI r 51 of the present Code (7) In a recent case 
in the Madras High Court, the effect of the words “ debt not secured by a negoti- 
able instrument" was considered, and it was held that thej arc undoubtedly 
tndo enough to co%cp a di.bt secured by an hjpothecation bond or a simple 
mortgage, and that r 5 1 of this order is not applicable to such eases, though the 
General Clauses Act aud Transfer of Property Act speak of such a debt as an 
interest in immoteablc property (8) The form of prohibitory order is given in 
the Pirst Sehed App E No 10 If such a debt bo attached a claim may bo 
preferred by a third party and imcstigated under 0 XXI r 58(9) The 
corresponding section in the Code of 1877 provided that an attachment under this 
rule could not remain in force more than sii months, but the property could 
then be sold Under such section it was held that bonds which would be barred 
in the moan time could not be made a\ailablc for satisfaction of a decree in 
execution by the Small Cause Court (10) 

“Share in the capital” — The form of prohibitorj order is gum in 
the First Sehed App E No 11 

“ Other moveable property." — The form of prohibitorj order is gi\tn 
in the First Sehed App E No 5 Monc> deposited as security for performance 
of duties of scr\ant may be attached under this rule subject to the cmplojer’s 


(1) Bancharau t Ad^anatb, 36 C 930 
(1909) , 13 C W N 9G0 

(2) Padmanund t Ramaprasad, 14 C L J 
127(1911) 

(3) Padmanund v Ramaprasad, supra 

(4) Hossein Ally v Ashotokh Gangoolly, 3 
C L R 30(1878), Begg Dunlop and Co v 
Jagannath Marwari, 39 C 104(1911) 

(5) Aulta Bibi v Abu Jafar, 21 V 405 
(1899) 

(0) Sami Ayjar v Krishnasami, 10 B ICO 
(18S6) 


(7) Karim un ncssa v Phul Chand, 15 A 
134(1893). Tatvadir Bai Kashi. 2GB 305 
( 1001 ) 

(8) Nataiya Ijcr i South Indian Bank of 
Tinno^elly, 37 M 51 (1914), foUowmg 
Tarradi Bholauath i Bai Kashi, 20 B 
305 (1902) , not folloumg Sami Aj-^ar t 
Krisbnasirami, 10 21 ICO (1887) 

(9) Chidambara v Ramasamy, 27 M 07 
(1903) 

(10) Kursmgdas i Tulsiram, 2 B 558 
(1878) 
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Iitn, but cannot bo sold or realized until the deposit is at the disposal of tie 
judgment debtor freed from tiio hen (1) 

‘ Not in the possession ”-~AVTicntlio moveable property of the judgment 
debtor IS in tlic bands of a third party, the decrcc'holdcr must proceed under 
this rule He cannot sue the third party,(2) hut it would be otherwise if the 
derri e declared the decree holder entitled to the immoveable property (3) 

“The creditor from recovering” — iln attachincnt under tins rule does 
not prevent the debtor suing for the debt,{l) but he cannot realize it (5) 

“Copy of such order shall be affixed” — ^Hon compliance with this 
provision vitiates the attachment and makes it invalid as against a subsequent 
assignment (G) 

“ May pay the amount ofbia debt into Court ”~He cannot bo ordered 
to pay or to show cause why he should not pay (7) nor can he be ordered to 
pay into Court a debt he denies is due (8) In Bombay, however, it has been 
Jield that clause (i) of tins rule implies that the Court niaj make an order for pay 
uiont of the debt w hich tlic garnishee is to obey lucluding an order for pajment 
to the judgment creditor (9) Where instead of papng into Court, the debtor 
paid th« money to the only person who had it been paid into Court would have 
been entitled to vnthdraw it and the payment was certified by the Court it 
was held the payment amounted to a sufficient compliance with the foxmei 
section (10) Money paid into Court under the former section was held to be assets 
realized lu execution uuder sect 295 corresponding with sect 73 (11) In 
Calcutta High Court after the attaebraent of a debt an order can bo made giving 
liberty to the debtor to pay the amount attached into Court, and appointing a 
Receiver to sue for and realize the debt if it be not paid in within a time to be 
fixed by the order A voluntary payment by a debtor of his own choice and at 
bis own iisk made in a Court of inferior jurisdiction, with full knowledge of an 
attachm-^nt by a higher Court was held not to discharge him (12) 

Effect of attachment — An attaching creditor is not in the same position 
as an assignee for value without • 

respect of prior assignments in no 

An order for attachment gives the ^ ^ 


(1) Karutban t Subramanja 9 M 203 
(J885) 

(2) Hifuza Alabomed v Widow of Salma 
kund, 3 1 A 2il (187G) 

(3) Fadmanund Smgb v Chundi Dat Jba 
I C W N 170 (1896) 

(4) Shib Singh r S ta Bam 13 A 70 
(1890) 

(5) Collector of Etowah v Bcti Maharani 

14 A 162 (1892) , s c , 17 A 198 (P C 
1894) 22 r A 31 

(0) Satya Charan v Vfadhub Cbundor, 9 C 
W N 693 (1905) 

(7) Sinah v Muckanachaiy, 10 194 


(^ 887 ) 

(8) JCishon Pertoiih v Bhowya Debja 1 
W R 40 (1872) 

(9) Toolaa Goolal t Antone, 11 B 

n. i 

(10) Fida Husaia v Vlaula BaUish -1 ^ 
145 (1897) 

(11) Sorabji Edulji u Govind Ilamji, lOl^ 
91, p 98 (1891), Jettha Bhima t tady 
Janbai 14 Bom L B 904 (1912) 

(12) Ramasaray Ddayar i Chakrarwny, 17 
M L J 483 (1907) 

(13) Megi Uansraj i Itoniji Joito 8 U B 
C 169(1871) 
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If buih rightfi irc nut cx(.rcn>cil before the pri&cnt itiou of a |)etitiuu in iiibuh eiiey 
the) >\ill not crcite v title j>o aa to prc\ail agamat th'vt of the Olfieul Asstguce 
un Icr the \ eating order (1) Until a debtor icccucs a notice under this rule he is 
bound to pa) his judgment creditor, and it la no part of his duty to mquiro 
whether his creditor is or is not entitled to icccuc the money (2) The payment 
of a cheque gi\ on before notice of vtt icbmcnt cannot be stopiicd (3) In Lngland 
au order for itt ichmeut does not j,iac the judj^ment trcditor i chaioO until it is 
sct\cd (1) and there is no dillerciue between thei>crMee of an ordtr niit and of an 
order ibsoliite (o) 

47 White the 'itroiitrhj to he attached lotm^ts of the share 
Attachment of share or interest oj tlic judgment debtor in moicahlc 

m moveables qtropcrly belonging to him and another as 

CO ounerSy the attachment shall he made hy a notice to the judgment- 
debtor prohihiUng him from bansferring the shaic or interest or 
charging it in any nay 

48 (J) Where the pioperly to be attached is the salary oi 

f Kacftmait ./ (lUouaitces of a pubhc ojftcei oi of a senant of 

or allowances of / ubtic a I ailuay compauy or local authority, the Court, 
or ibhclhcr the judgment debtor or the disbwsing 
locaiauihoniy officer IS or IS not xvUhn the local limits of the 

Courts jurisdiction, may order that the amount shall subject to the 
2 )roimons of section CO, be withheld from such salary or allow- 
ances cither in one payment or hy monthly instalments as the Court 
may direct, and, upon notice of the order to such officer as the 
Goiernment may by notification in the Gazette of India or in the 
local official Gazette, as the case may be, appoint in tins behalf, 
the officer or other person whose duly it is to disburse such salary 
or allouances shall withhold ami remit to the Court the amount due 
under the order, or the monthly instalments, as the case may be 
{ Where the attachable proportion of such salary or allow 
ances is already being withheld and remitted to a Court in pursu 
ance of a previous and unsatisfied order of attachment, the officer 
appointed by the Goiernment in this behalf shall forthwith return 
the subsequent order to the Court issuing it with a full statement 
of all the particulars of the existing attachment 

(^) tiery order made under this rule, unless it is returned 
in accordance with the provisions of sub rule ("), shall, without 
further notice or other process, bind the Government or the railway 

(1) Kristiusaumy t OUltul As^goco ot (1878) 

Jlladiu? 2Q 2L C73 (1003) (4) 1h re SUahopo bilkstono Collicrica Co , 

(2) XliaLoor Pass t I uclimccput 7 B 11 C D 100(1879) 

10 (1807) (5) Ex jnrle Joseljnc, L 11 S C D 3J3 

(3) Bhagxaadas i AUhil ’lustui J B49 
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dS't " OS the case may he, uMc th judpml 

hmmZnTl 1 ‘''i Co* !«’■ lime 

nf 1 * lehilc he u htyond those lunils if he is in receipt 

u °r ]>a 7 jablc out of Ihs Majesty’s hiiian 

/ of a lailuay company carrying on husiness 

ntifl J dirdish India oi local authonty in British India, 

n,o r. ^°'''^"‘’ncnt 01 the raihiay company or local authonty, as 
^0 liable for any sum paid in contrawilion 


Attachment of salary, etc — lu the Report upon the Rill it uas pointed 
out tilt the pioviaious hero enacted arc not altogether a noveltj m the history 
01 eaccutioa Oiliccrs of the elrniy seremg in this country, nhether they do 
or t o not belong to tlie Iiidiin foiccs. arc public officers evithm the meaning 
of the Code Under sect 151 (3) of the Vrmy tet (14 d, 13 Vict o 58) such 
oUiccis eitie liable to stoppage of one half of their pay in eaccution of decrees 
end such ordeis rcmaiuod in force wheroacr the judgment debtor teas m India 
When this provision teas repealed as a sequel to tho abolition of the Cotuts of 
Request an addition was made to sect 130 by the iVrmy (Annual) Act ISSo 
to legiliao deductions authorized by any law passed by tho Governor Geaeral 
of India in Council 1 his provision in v low of the definition of " public oiheer 
placed military aud civil officers on the same footing for the purposes of attach 
meiit uiidei tho Code of Civil Procedure Owing to tho comparatively more 
ficqueut and lapid transfers of military officers to places at a considerable da 
tance attention h vs been dneotod somewhat more pointedly to an inconvenience 
which to a gieater or smaller extent isexpencnced m connection with the venous 
branches of the public services m India A public officer, whate\er the amount 
of his indebtedness remains by virtue of statutory exemption in enjoyment 
of one moiety of his salary while his creditor, by reason of the application of the 
provisions relating to local jurisdiction, must follow him from Court to Court 
all over the country with troublesome and expensive applications for transfer 
and attachment It has moreover been represented that a tradesman at a 
distance ought not to be burdened with responsibility for tracing out the actual 
officer disbursing the salary and it is possible in practice for a public servant 
acting as his own paymaster to place the most serious obstructions m the way of 
cveciition In these circumstances a reversion has been made, in substance to 
the provisions of sect 151 sub sect (3) of the Army Act which have bten 
extended to all public officers, railway servants and servants of local authoiitics 
aud the responsibility is cast on the Government or the company or authority 
concerned for making its arrangements for receiving notice and for effecting 
the proper deduction As a corollary to these provisions it is bebeved tliat 
the order may leasonably be declared effective not merelj while the judgment 
debtor 13 in India but while he is m receipt of emoluments from the Indian 
j^venucs or from the funds of an Indian local authority or of a Eiih\ ay Coni] au> 
carrying on business in British India 

Salary or allowances — I his rule is new though it j artly includis the 
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proMbious m tliu 1 ibt tlucc o£ bict J6B ul Act XIV uf ibcru iti 

no mconsislcucy bLtwccn jt and tlio c\pl iiution to sect Cl (1) 

“Within the local limits of the Court's jurisdiction ” — Under ilie 

1 irhcr Codes, which coiitnmed no such pro\ision a" this, it ^sas held that a l‘xo 
% iiicial Small Cause Court could not directly attach the salary of a public ofliccr 
disbursed outside its jurisdiction , (2) nor that of a railway servant when not 
actuilly due disbursed outside such jurisdiction (3) This rule provides a special 
rule m the ease of certam judgment debtors because r 46 docs not entitle the 
execution Court to attach a debt payable by a non resident outside the juris 
diction (1) 

“May order that the amount shall bo withheld” — The order 
should also prohibit the public officer or servant from receiving the amount 
of the salar) attached (5) 

49 (i) Sale as otJienvisc ptouded by this rule, propeUy 

Attachment of part belonging to u faitnetsliip shall not be attached 
nership ptoperij qj sold in cxeciiliou of a decree other than a 

deaec passed against the firm or against the partners m the firm 
as such 

(^) The Court may, on (he application of the holder of a deaec 
against a partner, maJoC an older cUaiging the inteicst of such 
partner in the partnership properly and profits with payment of 
the amount due under the decree, and may, by the same or a sub- 
seguent order, appoint a receuei of the share of such in 

the profits {whether already declared or accruing) and of any 
other money which may he coming to him tn respect of the partnei- 
ship, and direct accounts and inquiues and male an order for the 
sale of such interest or other orders as might haie been directed oi 
made if a charge had been made in favour of the decree holder by 
such partner, or as the circumstances of the case may require 

(j) The other partner or partners shall be at liberty at any 
tune to redeem the interest charged or, in the case of a sale being 
directed, to purchase the same 

( ’t) Every application for an order under sub r ulc { shall 
he served on the judgment debtor and on Ins partners or such of 
them as are within British India 

(J) Every application made by any jrarlner of the judgrnenl- 
dehtor under sub rule (5) shall be served on the decree holder and 
on the judgment debtor, and on such of the other partners as do not 
join in the application and as are within British India 

(1) Valchancl v Mu&son 14 Dum L R Davies 28 11 1D3 (1003) 

033 (1912) (4) Ikgg Dunlop and Co t Jagaanath 

(2) Parbatit Panchaiiand 0 t..43(18s4) Manran 16 C W N 402(1011), 39 C Idl 

(3) \IhIu 1 Gafur v Albjn 30 L 7J3 (5) WillcocL • Terrell 3 Ex. D 331 

(1J03) 7 C \V V S21 bajddkliau i (1878). 
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{ 0 ) Senicc under Siib-nile (;) or ^ub-rule (J) shall be deemed 
lo he sauce on all the parliurs uu! all orders made on such 
applications shall he sunilarlp strutl 


Partnership property —Tilt, '-twaitt, beta introduced m coii:.eouencL 

iuZTTV'f ' ^ ' cn,4™?T2 

“ partnership property shouU k 
.seimilated to the Engheh prau vx It ho. been thounht that at anv rate m 

mtrodLcmg the proitona cl 
a-et 3 0 therartnera!up.U t 0 (oo 3. 3i \ .ct c 39), hut hoa far thej are 
hkelj to be oe M nka ed to the tomUv buameea fornung portion of the 
joint estate of Hindus is i l_iitir nhich remams to be seen The enactment 
in ipueshon ha thiixterv Uen uatatnelj adapted is sub clauses (1) to (3), 
to which sub ihu-as (4) and (o) .lubodiinr the simplihed procedure duected 
b' O 4b rr li iiuUboftk UuKs of the huf nine Court are merely ancdl rj 


50. (/) II /uH It durte has bteii pa^'.id against a firm, 
Bxccution } may he (jHinteil — 

ngmnstfrm („) „,„j proyatg cj the pallULI 

mp, 

(6J lUjamst any yjtMO/i uho has appmml m //;., oun name 
amlu rah b ot nth 7 of Oiiler AA \ or uho has admitted 
on the phadtngs that he i** or uho has been adjudged 
to he, a partner , 

(c) against any person uho has han indaiduQUy saied as 
a paitner u^ith the summons and ha^ faded to appear 

Proiided that nothing in this suh rule shall be dcaned% limit 
or otherwise affect the pioi iswiis of section 247 of thi Indian Contract 
Act, 1872 

(2) Where the decree holder claims to be entitled to cause the 
decree to he executed against any person other than such a person as 
IS referred to tn sub rule (i), clauses (b) and {c), as being a partner 
in the firm, he may apply to the Court ithich passed the decree for 
leave, and where the liability is not disputed such Court may grant 
such leave, or, where such liability is disputed, may order that the 
liability of such person be tried and determined in any manner in 
ivlnch any issue in a suit may he tried and determined 

{J) Where the liability of any person has been tried and deter- 
mined under subnile (2), the order made thereon shall have the 
same force and he subject to the same conditions as to appail or other 
wise as if it were a decree 

(^) Save as against any property of the partnership), a decree 
against a firm shall not release, render liable or olheruisc affect any 
IHirlntr thcicin unless he lias hten soied uith a summons to appear 
and ansui) 
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Cross references — Va to actions bj or ag'iinst. partners m the name of 
the firm, SCO 0 XXX rr 1-0, supra Action agiiust the person trading under 
an assumed or trading name, r 10 of same Order Actions between co partners, 
execution not to issue without leave, 0 VXX r 9 ;Vs to issue directed under 
thisruktotrj question of liahihtj of rctinng partners sec note (1) 

“ Where a decree has been passed against a firm " — Where a writ 
has been issued against a firm and served on a partner according to 0 XXX 
r 3 supra judgment must ho signed against the firm It cannot be signed 
against one partner separately for default of appearance (2) But it has been 
held in England that where judgment has been recovered agamst the firm, the 
plamtifi IS not confined to the remedj given by this rule but may still bring an 
action on the judgment agamst the individual members of the firm without 
any sp^'cial Icav e of the Court (3) V plaintiff having obtained judgment against 
a firm cannot by subsequent service of the writ render the person served liable 
as a partner hereunder He must apply imdcr this rule (4) 

Infant partner — It has been held by the House of Lords (5) (o) that an 
infant can be a partner in a firm (&) that though a partner he camiot contract 
debts by trading and is not therefore liable for the debts of the firm , (c) that 
the adult partner is entitled to insist that all the assets of the partnership shall 
be applied m payment of the liabilities of the partnership and until this is done 
the infant partner has no claim on them , (d) that a judgment against a firm 
containmg an infant partner and bankruptcy proceedings based upon such 
judgment mustspccificallyexcludethcinfantpartner (6) The form of judgment 
m such a case therefore is in England as follows Adjudged that the plamtiS 
recov er against the defendant firm other than A B an infant partner, etc (7) 
On a judgment so worded, execution issues os of course on the property of the 
firm irrespective of the question of infancy of any member thereof, and semble, 
even if the sole member of the firm were an infant the right of the plaintiff to 
issue execution against the goods of the firm would not be affected But no 
execution can issue agamst the private property of the infant partner It would 
“ seem to follow from the above that an infant partner could not be served as a 
partner though saiiblc the firm might he served by service on him as the person 
in control of the business It would seem also to follow that an infant partner 
can neither appear nor defend as a partner (8) 

“ Execution may be granted ” — Sec also 0 XXX rr G 8 supra as to 
subsequent proceedings No execution can issue against any partnership 
property except on a judgment agamst the firm ^Vhere a partnership was 
dissolved as to A and afterwards an action was instituted agamst the firm for a 
debt contracted before the dissolution but A was not served with the writ and 
had no notice of the action till after judgment it was held that his liability must 

(1) Worcester Banlang Co v Trotter 3 (4) SooO XXX r 3 aupra 

Tunes Rep '"OS Cf also Dana v Audit (o) In LotcII v Beauchamp A C 007 

34 Q B D COS anl Danes t Morris 10 (1834) 

Q B D 430. (C) Cf also llama t Be-auehamp 2 Q B 

(2) Jackson i LidiCelJ 8 Q B D 4-4 534 (1S93) 

(3) Oatk V Cullen 9 Q B D 3 See (7) Ana. Pr notes to 0 43 a, r S 

alsoDavicat Morru 10 Q B D 430 (8) \nn Pr ib 



950 


THE CODE or CIVIL PROOEDUHr. 


Fjrst Sched 
0 21 , r CO 


he detoimed before the judgment could be enforced igimst lum. and a debtor s 
summons founded on tbe judgment was disimssed (1) A partner so situated 
cannot now be made liable unless he has been served with tbe writ (2) But 
where there had been a dissolution under an order by consent in the Chancery 
Division, and a roceiv er appointed of the partnership property, and subsequently 
a judgment in the King’s Bench Division was recovered for a debt accruing 
due after dissolution, it vras held that a charging order on the property of the 
hrm in the hands of the receiver was valid, ami could not be set aside by parfneis 
who had not been served wath the writ (3) ^Vhere the action is between a fum 
and one or more of its members or between firms having one or more members 
in common, no e'^ccution can issue without an ordci (4) Where a judgment is 
recovered by a firm suing in the firm name, and afterwards one of the partners 
dies the surviving partner may issue taecutioa by leave hereunder (0) 

“ Against any property of the partnership ” — As already stated 
execution will not issue against any partnership property except on a judgment 
against the firm 


“Against any person who has appeared,” etc —As to cfiectof entry 
of appearance under 0 XXX rr 6—8, see that rule, sujjru and respective notes 
theieto, They shall appear individually and ‘ Unless he is a partner of the 
firm sued If in an action against a firm ip the firm name, a partner who 1 as 
ajipearcd as such dies before judgment his estate is not liable except so far as 
it consists of property of the partnership (6) 

“ Hus failed to appear ’'—Where one person is trading as a firm execution 
cannot in Bugland issue against him under clause (c) of this rule, unless he has 
been individually served (either personally or by substituted service) or leave 
has been obtained under the rule (7) As to a case where the writ is served 
first on the person in charge of the business of tbe firm and afterwai 1^ on a 
paitner ste below (8) 

“ Claims to be entitled to cause the decree to be executed "—This 
does not include a partner who has left the firm to the knowledge of the plaintiff 
before action brouglit If he has been served with the writ as provided by 
0 XXX r 3, supra be becomes liable under clause (b) or (c) of tins rule The 
proviso to that rule is imperative and if bo has not been served with the vwit 
no order can be made against him hereunder (9) 'Where the Master ordered 
an issue, “ Whether the said S M H was or had 1 cld Inmsclf out to he apartner 
and the Tudge varied the issue by limiting it to whether the person sought to 1 e 


(1) Ex parte Yonng 19 C D 124 andsco 
Davies t> llorria 10 Q S D 430 

(2) ■Wignm V Cox A, Co 1 Q B 703 
(1894) 

(3) Bran I v Sandground 80 1 T 517 

(4) Seo 0 XX\ r 9 Cf also note 
Vction between partners 

(5) Danes v In irews W N (84) 94 seo 
also Darnells Ch Pr 832 

(0) SeeEIIist Wadeson JQ B 7J4(lb09) 


(7) beo O \X\ r 10 note Cise'i 

(8) Sco Alden i Beckloy & Co 25 Q P 
1> 543 O \ \ \ rr 1 3 cited supra nolf' 

Soieral som es and seo 0 r o 

note Deemed to Lo s nel as a jurtiicr 
Sec also Baisknab Ciaran Saba r BanI of 
Bengal 19 0 J 7 581 (1914) (scrvjfo on 
an alleged partner wbo faile 1 to appear) 

(9) W igram v Cox V. Co , 1 Q B 
(1894) 
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made hible was "i paituer at the tunc the cau'^j of action arose, the C A 
reaersed the Judge a order, and held that the issue ducclcd hy the Master was 

rijjht (1) 

“ Shall not release, render liable or otherwise affect ’’—These and 
the preceding and following wrorda of the rule limit m England the operation 
of a judgment agam&t a firm to {A) partnership propettj within the juris 
diction , (2) (23) the pnaato property of any partner who was within the jiuis 
diction when the wnfc was issued and has bccoino liable to execution under 
(o), [b), or (c) of this rule , (O the pm ate property within the jurisdiction of 
any partner who was out of the jurisdiction when the writ was issued but who 
lias ^come liable to the jurisdiction of the Court Ut by apjwanng to the 
writ, or 2ndlj by failing to appear after being dul v sera cd outside the jurisdiction, 
or having been scracd with the writ within the jurisdiction and haamg faded to 
appear The jircscntiule omits reference to jurisdiction in clause (a) and clause 
(4) has been simplified in the manner appearing 

The rule in England as regards joint contractors has been thus stated (3; 
“ An action and a judgment against some of several joint contractors is a bar 
to subsequent proceedings against the remainder of them on the same con 
tract (4) And this holds good when the joint contractors ore partners m a 
firm (5) bued not in the firm name but as individuals A judgment against 
a firm sued m the name of the firm is a judgment against all the putnera m 
the firm (0) \nd even where partners are sued together by their names and 
not in the name of tho firm judgment against one is no bar to continuance of 
the action against the others (7) But a judgment entered by consent against 
one joint contractor if pleaded is a bar to further proceedings agamst others (8) 
jVnd It has been held that where one of two joint contractors gave a cheque for 
the amount of the joint debt and was sued to judgment on the dishonoured 
cheque the action and judgment were no bar to a subsequent action against 
the other joint contractor on the original contract (9) Sect 43 of the Contract 


has been the subject of considerable dwciission It w'ls coii'idcred applicable 


( 1 ) Davi3V Hyman & Co 1KB 8^ C 
A (1003) 

(2) C( note Infant partner «wp a 

(3) \nn Pr notes to 0 48 a r 8 

(4) King t> Hoarc 13 AJ i, W 494 

(5) Kendall v Hannlton 4 App Cas. 504 
(0) ScojudgmentofLindley 1/ J llcslem 

Kational Bank A Co t Perez IQ B p 314 
(1801) 

(7) See Ann Pr noto to 0 48 r 8 
Joint Contractors and AV tall i Jam » C8 

L T 54 

(8) Mclrfot V lo'or 2 C;] 29 j (ISObJ 
ftu I cf Munster t Cot 10 \ip Cog CW) 


cited 0 \XX rr C 8 4 pra and notea 
as to Act on against firm and Appear 
aiico by ono etc 

(9) Wegg Prosser v Erans 2 Q B 101 
(1894) 1 Q B 10$ (I89o) 

(J9) Lukmidas Khuaji t lursliotam 
llandas C B 700 01 (1SS2) Cliougli a 

defendant might apply to tl e Cxiurt to I avo 
hia CO contractor added as a party Pollock $ 
Indian Contract Alt p ISS 
(11) SCO Hukm ChanJ Res. Jul "3| 
nhero the subject is fully discussed an I 
Folock p 41 and p ISO ai 1 Cunn ngham 
i. SI epl cnl 8 (Contract Act not<-i to s 41 
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iu the cases un(lcnuGntioncd.{l) The Allalmbad High Court, (2) however, has 
lield that the cllect of sect. 43 of the Contract Act being to exclude the right of a 
joint contractor to be sued along with his co-contractorB, the English rule is do 
longer applicable in India ; at all events in tbc Mofussil, Since the passing of 
that Act a judgment obtained against some only of the joint contractors, and 
remaining unsatisfied, is no bar to a second suit on the contract against the ether 
joint contractor3.(3) 

Unless summons has been served.— Partners carrying on business within 
the jurisdiction may he sued in the name of the firm (0. XXX. r. 1) : service 
within the jurisdiction is to be deemed good service on the firin whether any 
members are out of the jurisdiction or not (ib. 2, 3). 

1 51. Where the property is a negotiable instrument not 

Attachment of nego- deposited in a Court, nor in the custody of a 
tiabie Instruments. public officer, the attachment shall be Jiiade 

by actual seizure, and the instrument shall be brought into Court 
and held subject to further orders of the Court. 

.] 52. Where the property to he attached is in the custody 

Att.olim.nt OI pro- of any Court or public officer, the attaoW 

perty m custody of shall be made by a notice to such Court or 
Court or pubUo offleer. officer, requesting that such property, and 
any interest or dividend becoming payable thereon, may be held 
subject to the further orders of the Court from which the notice 
is issued * 

Provided that, where such property is in the custody of a 
Court, any question of title or priority arising between the decree- 
holder and any other person, not being the judgment-debtor, 
claiming to be interested in such property by virtue m 
assignment, attachment or otherwise, shall be deteimined by 
such Court. 

Property in Court’s custody.— This rule corresponds with sect. 237 of 
Act VIII. of 1859, save that in such section the property in deposit was describe 
.13 property which “ shall consul of money, or any security."' It is similar to see . 
272 of the Codes of 1877 and 1882, save for the slight verbal alterations indicate 
in italics. The rule does not apply to a case where the property sought to bo 
attached has, under the decree being executed, been declared the property o 

(1) Hcincndro Coomar Mullick c. Rajendto Prasad v Itamcliandra Rao, 25 A. *>7 
I^all Moonshce, 3 C. 353 (1878); GuTusaini (1902) 

Chetti V. Samurti Chetti, 5 M. 37 (1881); (3) Sir F. Pollock, in Lis Indiin Contract 

Luckmidas ICbImji v. Purshotam Haridas, Act, p. J 87, expresses an opinion m tho 

sapm; LakshmLshankarv. Vishnuram, 24B. sense, but states that until it lias fc” 

77 (1890). adopted by tho other High Oiiirfs or con- 

(2) JIuliammad .Iskan v. Radiio Ram finned by tho Privy Council tho point inii‘ 
Singh, 22 A. 307 (1900); and seo Mathura bo regarded ns open. 
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Jicrcc-holilcr (1) 1 lie form of attnclimont i8 given m the First ScheJ App 11 
Xo 7 

“Where the property.” — This docs not include the life interest of .i 
beneficiar} in a trust estate m the hands of the ODicial Trustee (2) 

“ In the custody of ” — This means actual custody, (3) and not in anticipa- 
tion of property coming into custody (4) If it bo m the custody of a Receiver 
appointed by Court, sanction to attach must first be obtained from the Court, 
and will only be granted on such terms as would ensure equality bctMcen the 
creditors , (Q) such an attachment avithout sanction will not he recognized (6) 
Letters contammg money addressed to the judgment debtor can be attached in 
the hands of the Post Office (7) The Official Trustee is a public officer (8) 

“ Shall be made by a notice.” — A Court has no discretion to refuse an 
.application for attachment under this rule (0) A notice sent to a Court is 
sufficient to niak** an effectual attachment of inoacahlcs in its hands even though 
the Court refuse to rccene it (10) 

“ May bo held subject to the further orders ” — A Collector in whoso 
hands moneys are attached cannot pay awaj the same without orders of the 
attaching Court (11) 

“In the custody of a Court” — The second clause does not cover the 
custody of a Collector, and no determination of any question can bo made (12) 

“Any question of title or priority” — Where one Court attaches and 
then makes an order directing another Court to pay certain moneys to A and 
before payment the amount is attached by B, the second Court has ceased to 
have a disposing power over the money, and cannot try any question of title 
or priority (13) A and B obtained a decree against X and Y Z obtamed a 
decree against A and B for a lesser sum and attached the first decree, whereupon 
A and B paid the money into Court and alleged Z s decree was really that of X, 
it w as held that, though such allegations had not been raised in Z s smt, it could 
be raised in execution and, on its being substantiated that A and B were entitled 
to enforce for the purpose of satisfying their decree an^ claim that X could ha* e 
done, and Z’s claim to the money in Court was disallowed (14) 


(1) Pudmanund v Cliundi Dat Jba 1 C 
W N 170 (1890) 

(2) Abdul Latcef v Doutre, 12 M 250 
(1889) 

(3) Muttukaruppan v 'Mutturamalmga 7 
M 47(1883) 

(4) Tulaji Fatesmg v Balabhai, 22 B 39 

(1890). followed tn Padmanond v Kama 
prasad 10 C W N 14(1911) 14 C L J 

127 

(5) J I\iian t Alli ^labonicd, 10 B 577 
(1892) 

(0) Vlabonimed Zohuniddcro v JUabomed 
Koorooddeen 21 C $5 (1893) 

(7) Xamsuuhulu t Adiappa, 13 M 242 


(1890) 

(8) Abdul I.atecf v Doutre 12 M 250 
(1889) 

(9) Aoor Jehan v Vlashilty, S C L R 17 
(1880) 

(10) Jolu) Ticl & Co V Abdool Hyo, 19 
W R 37(1872) 

(11) Saefollah V Luchmeeput, 13 W R 53 
(1870) 

(12) In matter of Rrojonath Mittcr, 13 
W B 301 (1870) 

(13) Gopcc IvatU r Achcha Bibeo 7 C 
553 (1881) 

(14) Uchayya v Bangarayya, 10 M 117 
(IS92J 
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Clause (6) “ Passed by another Court.” — This does not include a 

decree for money passed by a Revenue Cotut (1) The other Court on rec^ivmg 
the order is bound to comply therewith, and is debarred from proceeding with the 
execution unless the bar is removed in one of the ways specified in the section 
and a sale notwithstanding the order attaching the decree is invalid (2) 

“ Shall proceed to execute ” — ^The Court has no power after receipt 
of notice to sanction an adjustment , (3) nor can it return the notice to the Court 
which sent it as the amount for which the attachment was issued was not stated, 
and then proceed to execute its own decree The Court on receiving the notice 
13 bound to comply with it (4) 

Sub rule (4) — This refers to decrees other than money decrees , (5) and 
under the previous Code, where the wording of this clause ran, “In the case of 
all other decrees, it was held to include decrees for redemption (6) and decrees 
for sale of immoveable property under sect 88 of the Transfer of Property Act (7) 
The present rule, however, excludes decrees for sale m enforcement of a mortgage 
or charge as well as decrees for the payment of money from the operation of this 
clause AVhen “ the Court which passed the decree ’ attaches its own decree, 
it may execute such decree on the application of the attaching creditor (8) In 
the previous Code this clause concluded with the words, ” Every Court receiving 
such notice shall give effect to the same until it is so cancelled ” » that is, to 
abstain from executing the decree The Court receiving the notice cannot 
substitute in the record of the decree being attached the judgment creditor for 
the judgment-debtor in the decree being executed (9) 

54 (7) Where the property i$ immoveable, the attach- 

Attachment oi im- ment shall be made by an order prohibiting 
moveable property. the judgment debtor from transferring oi 

charging the property in any way, and all persons from fating 
any benefit from such transfer or charge 

{?) The order shall be proclaimed at some place on oi 
adjacent to such property by beat of drum or other customary 
mode, and a copy of the order shall be affixed on a conspicuous 


(1) Aulu Bibi V Abu Jafar, 21 A 405 
(1899) 

(2) ilanik Lai Seal v Banamali Jlorkcjco, 
32 C 1101(1905), B c.lOC W N 193 

(3) GojvilNanashctv Joharimal, lOB 522 
(1891) 

(4) Manik Lai Seal i Banamali, 32 C 1104 
(lOOl). IOC W N 193,30 L J 27 It 

said by Maclean, CJ, in Adliar v 
Lai Mobun 21 C 778 (1897) (under tlw last 
Code), lliat alUchment of a dtcrco did not 
present a holder from executing it , but Ibo 
Madras High Court las held tiiat tho only 
l>cnMn competent to execute is tho attaching 
cn-ditor who will bo luMo in damages if ho 


allows tho docrce to bo barred by limitation 
T Unni Ivoja v A P Umnia 35 AI C22 
(1911) 

(0) Sultan Kuar v Gulzan Lai, 2 A 290 
(1879) 

(C) Naigar Timapa v Bhaskar, 10 B 444 
(1S8G) 

(7) Delhi A, London Bank V PartapSingU 
28 A 771 (1900) , 3 A L J 585 (F B ) 

(8) Peary klohun i Romesh Chundcr, 15 
C 371 (1888) , Rangasami t Periasami, 17 
M 58(1803) 

(9) Barbma Din v Baji 20 A 91 
(1003) 
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pait of tlic property and then upon a conspicuous part of the 
court-house, and also, uliere the property is land pa}iiig revenue 
to the Government, in the office of the Collector of the district 
111 uhicli the laud is situate. 

Mode of attachmenti of immoveable property. — Ihc fiibt claubc of 
tlio picbcut rule concapouds \uth t>cct 233 of Act VIII of 1859, the wording 
being practically the aame The present form was adopted by v:ct 27t of 
Act X of 1877, Save that the words any benefit Jroin such transfer or 

charyc" ha\e been aubstituted for “rceeiiiiiy the same froiii him hj purchase, 
yift, or olhcrmsc fhe remaining dauac corresponds with portions of &cct 239 
of Act VIII of 1839 In that section the words were “ the trriHcn order shall be 
read out ” This was altered by atet 271 of Act X of 1877 to “ ll c order shall Ic 
proclaimed,” which Act added the words “by beat of drum or vlhcr custonuiry 
mode” and ” paying rcicnuc to Gotenment ’ Certain >crbal alterations ha^l 
been made as shown lu italics 

“Whero the property is immoveable Dtcncsfor inoncj chargedon 

1 ludarc immoveable proi>crt> (1) A decree for redemption e mnul be itt ached 
under this rule, but under U X\I r 03(2) V debt hccurnl bj mortgngc of 
iininovciblc property should W attached under this rule aiul not under 0 
XXI T 10 , (O) later casca hv\e however, held that buch a de in, es^KtuU) d 
til) mortgagee is not in po'^ae^^iou is not iminove able ] ro|>citv md need not 
be ittachcd under this rule , (t) it moat oiiii'^iuu to attacli umh r this rule is 
an irrc„ularit) (5) 

It has been rcexnth held that in the c i^c ofa i un )v usufruct uar) mortp, 
where, there is no debt payable b\ tin moiie,ae,or tbi profedurt bhoultl U b) 
attaebmeiU (umhr tins ruli) of tin intarest in unnnivi ibli ir(]KZtv (ii) An 
itt ulunonl IS not noee>sar) in < veution of i nn dt trei win re tl « d«ent 

euiitiins a diieetion fur sah (7) Wbrn tins was laist^d before tin Priv^ 

Council the) would nut >»to it and hell a ''ah without attarhii'iil m 
e \eiutlun Wa-> ^ood on the ground that the j toj* it « & 1 a I Ue icattarln d uii i r a 
preeious decree iriMiig uut of thi baiin transat In n t**) Ti < a’ «fa 

mort„i„e debt 111 eaicution e>f a deem earrn'i with it th w !' u* 
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attaching the mortgaged property under tins rule (1) The equity of redemption 
of a mortgagor can be attached under this rule, the attachment being by order 
prohibitmg the judgment debtor from dcabng mth it in any way and all persons 
from receiving it, such order being proclaimed and notified as theiein directed (2) 
The execution of mortgage decrees are now governed by 0 XXXIV , but prior 
to the present Code they were governed by the idea made under the Transfer 
of Property Act in Bengal and Assam (3) The life interest of a Hindu widow 
under her husband's will in the income of his immoveable estate is immoveable 
property and is attachable (4) 

“ By an order prohibiting.” — ^This shodd be the procedure where the 
property sought to be attached is a factory m the possession of a prior mort- 
gagee, and not by puttmg feons in possession (3) The prohibitory order does 
not have the effect of dispossessing the judgment debtor (6) For form of 
prohibitory order, see the First Sched App E No 8 

“ The property.” — Where an attachment was made of the debtor’s share 
without specifying the shaie, it was held only to cover the share and not the 
whole propcit) (7) * 

“Proclaimed.” — Omission of the beat of drum was held to be a material 
uiegdarity, and the sale was cancelled (8) Objections as to irregdanties in 
the pioclamation cannot be taken on appeal to the P C for the first tunc (9) 


.1 55. Wme— 

/!c/«.»a/oiaii.ciu»ent («) amount (lecieed with cobtb aud 
aricr saiisiactioa oi all charges and expenses resulting 

from the attachment of any pio* 
peity ate paid into Court, or 

(b) satisfaction of the decree xs otherwise made through the 

Court or certified to the Cowl, oi 

(c) the decree is set aside or reversed, 

the atlacldnent shall be deemed to he withilraiv)it and, 'in the 
case of xmvioieahle poperly^ the xoxthdxaiial shall, xf the judgment- 
dthto) so desues, he ‘proclaimed at Ins expense, and a copy of the 
pioclamalion shall he affixed m the manner piescribed hy the last 
picceding rule. 


Removal of attachment — Ihis rule conesponds with sect 215 d 
Vtt \ III of 1830, and down to the words “ othemue tnade ” was practically as it 


(1) UalUtu Dluiirup v Hamcbandra, 10 
n J.Jl(lfe03) 

(1) Pa-ashratii i Cotind Gaiicsb, 21 B 

(3) Culcui'a Oa (ttf, l‘t I, 41J, iLilod 
IJth \inl, ISaJ, Jidu Gaulle, Pt lU, 
!• -T2, iLiU 1 lOth April ISJJ 

(1) ^ath Ktria i nbuiibriji, 2J It 1 
dSJ,] \ ^ 


(5) Mudbun Mobun v Gokul Doaa, 

I A 503, p 571. ^ 

(G) Narayanrav v Balkrialma, 4 B 
(18S0) 

<7) Suroop Naram t> Ram Tahul, 18 ” 
100(1872) 

(8) Tnmbak v Nana, 10 B 504 
(0) Ramkruhna t Sur£imnii>‘'a, 0 ^ 

(P C 1860) . 7 I A 157 


tm^TSciiLD l\i.cUT 10N OF ULCBhfc!) 1\U OltDJ US. Oj!) 

O 2X, rr J}, o7 

bUuda IttlKncuntniucil*‘<in order shall tc issued for the mtJdiaicol 0 / the 
aUochincrl ; and if the defendant shall dcstie \t and shall dcjiosit t» Court a 
sum sujjicicnt to coicr the cjjku ^c, the order shall be proclatn cd or intunakd tn the 
same manner as hcrctnUforc prescribed for the proclamalxon or of the 

atlachmci t ; and such steps shall be tahen as may be necessary for staying further 
proceedings ot cxccahon of the decree ” lliu wasicpcaleil by sect 275 of Act X 
of 1877, ^^bLlcU concludeil ^\ltb tbe xvotds “art order shall be issued on theapphea 
lion of any iKrson interested tn the property for the iciZ/it/roiffl/ of the attachment ’ 
Tor thi3 has been subslituUil the last cIium iq italics by the picscst Code, 
which also added the i\ords m italics m cliu&e (f>) But where pro^icrt} has 
been attached, an order dismissing an application for execution hut not spccifi 
cally ^TIthdrawlng the attachment or declaring the decree incapable of execution, 
did not. It nas held, raise the attachment If on appeal such order ncro set 
aside the dccnc holder \>a3 entitled to the full benefit of his attachment (1) 
The sinking off of execution proceedings from the file of a Court did not, it was 
held, interfere ^^'ltb the continuance of an attachment (2) A sale m pursuance 
of an attachment Ixing set aside does not disphcc the attachment , (3) nor does 
the death of the judgment debtor, (4) caen though he he a Mitaksbora coparcener 
ami hi3 interest lu the property attached passed to the surviving coparceners (5) 
An attachment mno )eara old m execution of a decree uvtivc >ears old in tho 
absence of other information must, it was held be assumed to have been 
removed (6) bec, honcvcr, now as to striking off on default of prosecution of 
execution proceedings the notes to r 57, post Sums paid into Court under this 
rule arc not assets within the mcaung of sect 73 (7) 

56. Where the property attached is current com or cuiieucy t 

Order for a ment of Court Ilia} , at aiiy time duTiug the 

cmency^notM coiitiiiuancc of the attachinent, direct that 
to party entitled under 3m.l1 coiu Of notes, Or a part thereof sufficient 
to satisfy the decree, be paid over to the 
jiarty entitled under the decree to receive the sanie 

57. Where any property has been attached tn execution of 

Determination of at CL decree but by leason of the dectec holder’s 

tacbment default the Coiat is unable to proceed further 

With the application for execution, it shall either dismiss the appli 
cation or for any sufficient reason adjoin n the proceedings to a 
future date Upon the dismissal of such application the attachment 
shall cease 

(1) Bani. of Upper India u Shoo Prasad 19 <1SS9} 

A 483 (1897) , Golam \aheja v Sham Soon (S) Beni Perahad i Parlati 30 C SOo 
darce, 12 W It 142 (1809) (1892) 

(2) SyudNadirw Pearoo Thovddarincc, 14 (0) Gooujessur v Buchmee 20 W It 4I8 

B L R 425 note (187J) 

(3) Gossam ilunraj t Deen Dyal, 20 IV R (7) Sorabji Coovarji v Xala Raghunath 

£0(1873) 30 B 150(1911) 

(4) Shoo Pershad v llira Laf, 12 \ 440 
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attaclimg tlie mortgaged property undei tlusiule (1) The equity ol redemption 
of a mortgagor can be attached under this rule, the attachment being by order 
prohibiting the judgment debtor from dealing with it in any way and all persons 
from receiving it, such order being proclaimed and notified as therein directed (2) 
The execution of mortgage decrees arc now governed by 0 XXXIV , but prior 
to the present Code they were governed by the rules made under the Transfer 
of Property Act in Bengal and Assam (3) The life inteiebt of a Hindu widoiv 
under her husband’s will in the income of his immoveable estate is immoveable 
property and is attachable (4) 

“ By an order prohibiting ” — This should be the procedure where the 
property sought to be attached is a factory in the possession of a prior mort- 
gagee, and not by putting jacons in possession (5) The prohibitory order does 
not have the cSect of dispossessing the judgment-debtor (6) For form of 
prohibitory order, sec the First Sched App E No 8 

“ The property ” — "Where an attachment was made of the debtor’s share 
without specifying the share, it was held only to cover the share and not the 
whole property (7) • 

"Proclaimed " — Omission of the beat of drum was held to boa material 
uiegularity, and the sale was cancelled (8) Objections as to irregularities in 
the proclamation cannot be taken on appeal to the P C for the first tune (9) 


1 55. IVhe/e — 

of attachment C«) ^lie amount decieed co&tb aud 

after satisfaction of all charges and expenses resulting 

from the attachment of any pro- 
perty afe paid into Court, or 

(6) satisfaction of the decree ts otherwise made through the 
Court or certified to the Court, or 
(c) the decree is set aside or reversed, 
the attacltinent shall he deaned to he withdmivn, and, w 
case oj immoiedble 'pio'perty, the withdiaiial shall, if the judgment 
debtor so desires, he poclaimed at his expense, and a copy of the 
proclamation shall he affixed m the mannei pi escribed by the last 
pi eceding rule 


Removal of attachment— Ihia rule coriesponds with sect 215 of 
Act VIII of 1859, and down to the v.or<k “ of/temue made ” was practically as it 

(5) Aludhun Moliim y Gokul Doss, 103fo« 
I A GC3, p 571 

(6) r»aTajaniav v BaUrialiaa, 1 n 5-J 
(18S0) 

(7) b iroop Naram v Ram Tahul, 18 W R 
100(1872} 

(8) TnmlMk v Nani, 10 B 504 (1880) 

(p) Itamkruihna v burliiimn>M» C 0 1- 

(P C 1680) , 7 I A 157 


(J) Baldco Dhaiirup v Uainchandra 10 
B U1 (1893) 

(2) Pa-ahhrain t Govind Gaueab, 21 B 
221J (1895) 

(3) Calcul a Oa die, I’t I , IH, ilafed 
J3tli April, 1S92, As in Ga.dle, I’t III, 
j) 272, dated Icth tpnl, 1892 

(I) ^alh Ivtnn i Dhunbnjt, 2J B 1 
(IbJS) 
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ilou standj ltthi.ncuiitmuc(l ' an order shall he \ssucd for 0 cu.iO dTavnl oj the 
uUadimcnl, atd 1 / the defendant shall desire il an I shall deposit i» Court a 
sum svjjicicrt to coier Oc cxjKu^e, th^ order shall he proclaincd or intii uted »>i the 
same manner as / crctnUjorc jire^crtbcd for the jnoclamatwn or intmalwn of lie 
attaehnM I , and such steps shall he taken as may he necessary for sla jing further 
proceedings iii cxcc </ion of the decree ” Qliia was repealed by sect 275 of Act A 
of 1S77, which concluded with the words ** an order shall he tjaued on the oj?jj7«co 
twn of an j person interested in the property fur the tiitidraxcal of the attachment 
Tor this has been substituted the last clauhc m italics by the present Code, 
^YhIch also added tbo words lu italics m clause (5) But where property has 
been attached, an order dismissing an application for execution but not spccili 
cally withdrawing the attachment or declaring the decree incapable of execution, 
did not, it was held raise the attachment If on appeal such order were set 
aside the decree holder was entitled to the full beneiit of his attachment (1) 
The striking off of cvccution proceedings from the file of a Court did not, it was 
held, interfere with the continuance of an attachment (2) A sale m pursuance 
of an attachment being set aside does not displace the attachment , (3) nor does 
the death of the judgment debtor (4) c\en though he be a Mitaksbara coparcener 
and his interest in the property attached passed to the surviving coparceners (5) 

Vii attachment mne jears old in execution of a decree twilve jeors old m the 
absence of other information must it was held be assumed to have been 
removed (6) bee, howv\cr, now as to striking off on default of prosecution of 
execution proceedings the notes to r 57, post Sums paid into Court under this 
rule arc not assets withm the tneamng of sect 73 (7) 

56. Where the propeity 'ittachcd is current coin or ciuienoy [s 
m nt of Court ina} , at any time during the 

coin or curfewy^notu coiitmuaucc of the attachment, direct that 
to ^party entitled under coin Or notes, or a part thereof sufficient 

to satisfy the decree, be paid over to the 
party entitled under the decree to receive the same 

57 ^yhcre any properly has been attached in cxeouhon oj 
Determ nation of at « decree bill by ieuson of the dectee holder' b 
tacbment default the Cowt IS unaUe to proceed further 

With the application for execution, it shall either dismiss the apph 
cation or for any sufficient reason adjourn the proceedings to a 
future dale Upon the dismissal of such application the attachment 
shall cease 


(1) Bank ol upper India V Shco Prasad 19 
A 482(1897) Golam \aheja ti Sbam Soon 
durco, 12 W R 142 (ISG9) 

(2) Syud Nadir t> Pearoo Thovildatmco, 14 
B L R 425 note 

(3) Ck)3»am llunraj i Deen Dyal, 20 W B 
20 (1873) 

(4) Shoo Pershad v llira Lil, I> \ 440 


(1889) 

(o) Beni Pcxsbad t Parbati, 20 C 895 
(180’) 

(6) Gooujrsaur v Lucluncc 20 W R 418 

(18«3) 

(7) Sorabji CooTarji v Kala Raghunatli 
36 B 150(1911) 
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“tJecree-hoMers’ default."— It was pointed out (1) tli^t the list Code 
did not contain an} thing like a complete procedure for proceedings in execution 
It did not suggest what procedure should be adopted lu cases analogous to those 
which might occur during the hearing of a suit and which Mere provided for by 
Chapter XIII of that Code Further, it was clear, both from the Code itself 
and from the provisions of the Limitation iVct, that the Legislature contemplated 
that theic might be a succession of applications for execution (2) Where final 
orders adjudicating upon the right to have execution lu%c been made, the 
principle of res ^mhcaia is applicable (sec sect 11) (3) But under the former 
practice an application for execution might be inadt. but might not bo proceeded 
with The Code did not prohibit an application for execution where a former 
application to that effect had been withdrawn without liberty to present a fresh 
one (4) Xor, as stated, did it provide for cases where the application could not 
proceed for default of the decree-holder In such cases a practice arose, inth the 
object of disencumbering the files of the Court, of “ striking off " applications 
It was frequently pointed out that this practice was not justified by the Code, (5) 
and that there were (apart from the question of adjournment) only two wa}s 
of judicially disposing of any aiiplication, that is, by granting or dismissing it 
in whole or m part (G) The effect of an ordei “striking off” Mas discussed in 
numerous cases iVn attachment was not necessarily at an end because the 
execution case was struck off the file The effect of such an order depended uu 
tho circumstances of the case (7) There was no geruial rule as to the effect of 
strikmg off an execution case from the file (8) Such an order did not necessarily 
put an end to the attachment, and it was comj)etent for the Court to make such 
an ordci and at the same tunc continue the attachment (9^ It Mas open to tho 
decree holder to revive the execution proceedings and continue it from tho 
point where it had previously stopped (10) AVhere by a mistake of tho Court 


(1) &CG Edge, CJ, ui Dhonkal Stogb v 
Phakkar Singli, 15 A 84 (1893), at p 94 

(2) Thakur Pcishad v Sheikh I'akir ullah, 
22 I A 44, 50 (1894) 

(J) Ram Kirpal Shukul V Rup liuari, 11 1 
A 37 (18S3) , followed m Subba Chariar v 
'Muthu\ ccraii Pillai, 30 31 553 (1912) 

(4) Thakur Perahad v Sheikh Fakir iillali, 
221 A 44,50(1894) 

(5) Dhonkal Smgh i Phakkar Smgh, 16 
A 84 (1893), at p 90 , Baroda Sumlan v 
I Lrgus>son, 11 C L R 17 (1882), Biawa 
Sonau t Biiiancla Chuuder, 10 C 410 (ISSI), 
and cases cited, po^/ 

(0) Bhonkal Suigb t Phakkar SiMgli,Aupra 
at pp 94, yj 

(7) Zahuran t Taller, 2 B L R SO, 92 
(ISOS) , Snnirasa boatrial i bami Ran, 17 
31 ISO, lS2 (1893) , Chintaman Dimodir 1 
BaUIiastfi, 10 B 294 (1S91) 

(S) Vfohunt BliagHan i^aa t Ah( tt< r U< iii 
Dansi, 1 0 \Y N 017(1890) 

(J) L’car^ 8111111 ( (.liaiidi (.Itiiiii 


Smhi, lie W N 103 (1006), but wo Ram 
Newaz V Ram Charau, 18 A 49 (1895) 

(10) Peary Lill Smha i Chandi Charm 
Sinha, 11 C W \ 103 (1906), ShiiUi 
Kunixmddui v Jawahir Lai, 32 I A iO-i , 9 

C W N COl(lOOa), and SCO generally va to 

tho effect of striking off an execution case, 
Rajah 3Iuhesh Jsirun i Kiahauund 3Lsr, 9 
31 I \ 328 at p 337 (1862), Bagrvni v 
A\isc,IB L R 91(lSC3),r B , PudJouio 
iico Dossco V Roy Vlothooranath 12 B L R 
111(1873) P C [it may bo pr-aiimcd that an 
execution long neglected and finally stnitk 
off It «3 ceased to bo operatn e, and in that caao 
lijudgmml creditor a title w ill onlj ditcfrom 
aiij aubaLijuent attachment which bo inny 
oht im Diat in Vlftliaranco Indurjett Ivoocr 
« Imhimia bingh, 24 W R 50 (1875)), 
Niilu Slim t Ramacharaii Lai, 3 B L R 
»1 1 « ttH (ISO 1) [i( property is onto attached 
th<* «i((« him (it Hill suhaut if not caprc-isly 

lUin I UM il until an order la issuiil for ita with 

ill tu il iMii though no fuithcr 
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an application for execution against attached property Mas dismissed, but there 
w is no order removing the attachment, and the decree-holder obtained a review, 
and the executing Court Mas directed to proceed, it was held that the attach- 
ment subsisted as against a sale made by the judgment debtor previous to the 
review (I) 

The “ stnking-on ” or shelving of an execution application thus admitted 
of different interpretations according to the circumstances It might ha\c 
the effect of killing the particular application without any adjudication on 
the merits So if such an order was passed m consequence of some default of 
applicant not going to the merits of his right to have satisfaction of Ins decree 
{eg default m appearance , failure to pay process fees, or to put m copies of 
papers called for, etc ), in such cases though the order might put an end to the 
particular application m winch it Mas passed, it did not bar a subsequent applica- 
tion for execution if it Mere made within the period of limitation (2) Further, 
as sect 15S oi the Code ol 1832 did not appjy to execution-proceedings, there 
was no statutor) provision for cases of decree-holder's default (3) If, on the 
other hand, such an order was passed on tlie mentb of the application c <7 b) 
a finding that the decree had been satisfied or that execution Mas biircd by some 
previous order which Mould operate as ie$ judicata then so far as the Court 
executing the decree Mas concerned, the application was taken to have been 
fmallj disposed of in a manner adverse to applicant's right to have the decree 
executed, and no further application for execution could be entertained unless 
in pursuance of a successful appeal (4) In these eases tlie effect of the order Mas 
to render the decree dead and incapable of execution or further execution 

Further, as pointed out by Edge, C J m the case cited, (5) it is necessary 


taken on tho attachment wiChio a reason 
able period] , Sheikh Golaiu 1 Mt Shama 
Sundiiri, 3 13 E R 134 (18C0) (incro sinking 
oil docs not rckaso atUchmeut], Dmda 
Dibpo t LaJJa Gopce KatK, 14 R L It 323 
(1874) [striking ofT in thu case cxtinguishcil 
attachment] Chainun Lall t Domun Ijall. 
9 W R 2 O 0 (lbG7) , bj-ud Nadir llusii«m i 
I’caroo IhoiildariiKc, 14 15 L U 425 11 
(I 81 J) [otnking off aflccts oiilj the lilcs of 
Iht. iourt, iiid application for tah not 
itUchnuat] , Baroda bumlari i ler),u»M>n. 
11 C L R 17 (1882) [sinking off a not in 
actordanco with Iho Code, but for conitui 
once of Court], Buwa bonan t Binauda 
Cimiider, 10 C 410 (lSs4) [proi>cr <ausc u 
not to slnko oil but lo di.miss, a ca»i 
so d.iinL>»cd may be ix'toixd}. biir«iban.c 
L. 1 II t Girmdar Chumler, 1 C I- K 475 
(1877). Mungal IXrshad DkIhI t Onja 
l%jint Labiri, b C 51 (Ibbl) bjam Smgh r 
Baidi-a Nath lUi, 13 C L R Kd (1883), 
'*0011 luf bingh !■ Biibourxi Mom 24 \\ It 
di» (lb75). I’jl t Bam ^unkr 

Dul, b C L R lo I (l^5l) laltJihimiit lull 


remoiedl, Rangasamiv Pcriasami, 17 M 58 
(1893), Raghubaos Qtr v Shcosaran Gir, 5 
A 243 (1863) . Venkatrav Bapu i Rijcsing 
XithaUmg JU B 103 (1665). Lakshmi t 
Auhanna, 15 M 240 (1691) [a decree holder 
whose ap{dicatioii ta stniik oil for failure 
to juj process fees may apply Joainj , 
IthunkAl binj,h * 1‘hakkir bmgh, 15 V Hi 
(Ib93) . Jitiiul I Jirila I'rasad J1 A 15o 
(1898) [strut k oil I ( tau^c iipj litatton jiifnit, 
tuousj )tiinXiuAS> iiam 1 harm, 13 ) J> 
(18 Ki) (ordrr strikin„ off uni mauitammg 
atltHhmcnt ilh^al] Itattunji t iian liar 
Bat 12 243 (Ibjo) (>]iMal from order 

slnkuin off] KnsUna HuLudbi i Jonaki 
Raw, )9 r L J 318 (1J14) (attachment 
temunablL by order of disnusssl) 

(1) \iu Bakliab c Kami batuuu, 31 
V 4jy(l«J12) 

(2) Uhtiikal Smgh r I'hakkar Sm^b, 15 
4 bl(]si3) at [ 1 . 103, Mandhyso Sheikns 
< Badrum Daliu, 17 ( U N 2i>l (ljl2) 

13> lb , ul J. *'3 
(I) Ib.ulip. 103, l<i3 
(u) lb , at ji. 9a. 

3 (• 
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/jiicsOjoiioB of dainiii and ohjcctiom 
58 (1) Whete any claim is preferied to, oi any objection 

Investigation of claims *1 pmperty 

to, and objections to attacnea in execution ot a decree on the 
proper'"* giound that such property is not liable to 

stioh. attafihment, the Court shall proceed to 
investigate the claim or objection with the like power as 
regards the examination of the claimant or objector, and in all 
other respects, as if he was a party to the suit 

Provided that no such investigation shall be made where 
the Court considers that the claini or objection was designedly 
or unnecessarily delayed. 

(2) Whae the property to which the claiiii or objection 
„ , ... applies has been advertised for sale, the Court 

osponemen o sae. oidering the sale may postjionc it pending the 
investigation of the claim or objection 


3 59 The olannaiit or objector must adduce oMdciico to 

Evidence (d be adduced show that at the date of the attachment ho 
by claimant. Jiad some interest in, or was possessed of, 

the property attached 

3 60 Wliae upon the said investigation the Court is 

Beiease el preperty satisBod that for the reason stated m the 
from aiiachmeni claim or objection such property was not, 

when attached, in the possession of the judgment debtor or of 
some person in trust for him, or in the occupancy of a tenant 
01 other person paying rent to him, or that, being m the 
possession of the judgment debtor at such time, it was so iii 
Ins possession, not on his own accomit or as Ins own piopeitj, 
but on account of or m trust for some other person, m paitly 
on his own account and partly on account of some othei poison, 
the Court shall male an order lelcasmg the property, wholly or 
to such extent as it thiiiks fit, from attachment 

' 61 W/ieie the C'oiut is satishcd tli.vt the piopeitj w.is, 

the time It w is attached, ill the possession 
to property attached o£ tlie judgiiitiit debtor as Ills own propert} 

viid not on account of any other person, oi was in the posstsbion 
of sonic* other pCTsoji trust for hiiib or in tlio occupiiicy of .v 
tinuit Ol other person P^3*^'o him, the Couit bliall dis 

allow the el uni 
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62 ir/icrr the Court is satisfictl that the property is (* 
CnUnuMic. ol aiuch subject to 1 mortgage or charge in favour 

ment tubjcct to claim oi of some person iiot 111 posscssioii, and thinks 
Incumbrancer. continue the attachment, it may do so, 

subject to such mortgage or charge. 

63 lJ7icrc a claim or an ohjcciwn ts 'preferred, the part> [s 
Saving ol »uiu to ci ‘g'^m^t whoiii ail Order is made may institute 

ubiirfi right to atuched a suit to establish the right which he claims 
property. property m dispute, but, subject to the 

result of such suit, if an}, the order shall bo conclusiac. 

Applicability — H 'iS stito-i thit the m\cstif,ation is to tiko pheo as if 
tlicrhmuiitoroliji>cfor wisspirU tothesmt” That h it assumes tliat the 
iliimaiit IS nut a j)irt\ Chims of lliml pirlios onb are dnlt with under tint 
Tiilt Tins rule IS istnluton ri^ht of suit to the unsuccessful put> mcWim 
j»ri*coe«lin^3 (1) Questions betueeri the pirtiis to a suit are dealt uitli under 
KHt 17(2) The eases just eu«d estihlish the principle though is ro^inU its 
niipliciliou m the m fnnccs dnlt with h\ them reference must imu be unde 
1(1 the 'imendim.nls nnd« ms<(t 21t of the list Code b\ sect IToftliis Where 
thccisefillsundcrseet 17 there ism appcil otluruiscnot Where a judgment 
debtor alleged tint he uis in possession of itticlied propert) onl} as ShchaH of a 
diifj It was held tint the else di(i not fall within sect 47(3) A judgmentHlebtor 
who IS not m f ict a part} to the claim proceedings docs uot m the oyo of the Law 
become such ba reason sold} of Ins being tlic judgment debtor (4) Tlieso pro 
M&inns appl} uni} where the propert} sought to bo sold has been attached lu 
execution but not where the decree Ins ordered its sale (5) 

The proMsions of the Code are permissive Thov do nut impose an oblip,a 
tarn on persons having claims to prefer to propert} attached to prefer them 
during execution and annex m case of failure to do so forfeiture of their riglit 


(1) \iiiiapurani ( Subrauiaimn 31 M 317 
(IJOS) 

(2) ikarrab Husain v Hunnat un nissA 
IS \ 32 (1S95) Rahimuddi Sirkar t Lall 
Miah 20 C C9C (1002) Ram Icnbail t 
Jagannath Ram 30 C 131 (1002) Rama 
iiathaa Chcttiar t Levvai Slarakajar 23 M 
IJo (1S08) Bhajahan Pal t Ram Lai Da* 
0 C W V C3(1001) aiohamcd ILihimadd D 
t Ull Meah C C a\ X 727 (1902) Beg 
Kaj Maniari v SnKunlali Debja 8C U 
V 353 (1002) Dayaram t Govardhandas 
2$ B at p 4o 9 (1004) but bco Bcnodi. 
I^llPakrasl eev GirecdhurChuckerbutty 22 
U R 392 (1874) Sundar Singh t Gbasi 
18 X 410 412 (1890) Punchmun B indo 
IKilhjav RaliaBibi 17 C 711 it p 719 
(ISOO) VlahiMjil Vfihitib Cliand i Mt 


Pcarco Dossco C W R GI (16GG) [claim by 
alleged representatno of iiropcrty aa lus 
own] confm Shankar Dial i Am r Ha hr 2 
A 7C2 (18S0) aiatthu Vn ah t Paramc 
Bwaran 17 ai L J 377 (1900) [decree against 
kamaiau objection to execution by mem 
bersof taitradj s c 30 ai 215 HaraDlian 
Kalia e P irna Cl undca llondul 1 1 G Xt N 
145(1906} 

(3) Kartick t \sh itosh 14 C L J 42o 
428 (P B) (1911) 

(4) Kxtehiiasami t Soniasundaram 30 Xl 

33a (1909) 17^1 I J 018 dsfmgmshed 

ui Ramu \iycr t Palianappa 35 AI la 

(1910) 

( ) HuLim S n„li t Righ il ir Simi 27 
A -00 (190 ) 
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to cst-iblwli their title to the propert} b> a rcfeulai suit (1) These provisions 
do not deprive a claimant of Ins lemedy by suit but give him a more speed} 
and summary remed) (2) If he av ails himself of it the Court is bound m a proper 
case where the claim is made at a proper time tjiat is before sale,{3) to maho an 
inquiry, and can be compelled by application in revision to do so (4) His 
reined} by suit is also optional, and if he does not choose to avail himself of it, 
a sslc will gi\ c him a fresh cause of action ivitli a new period of limitation (5) 

These provisions were held not to apply to the case where a person ser% ed 
nith a prohibitory order applies to have the attachment raised on the ground 
that tlie debt attached did not exist (6) It has been held that the application 
of the Official Assignee to release the property of an insolvent debtor falls within 
these provisions (7) If the debtor is declared insolvent and a receiver is 
ippomted this does not prevent a person clauning (8) It was held that sect 
i70 of the Bengal Tenancy Act bars a claim under these provisions to a tenure 
or holding attached in execution of a decree for arrears due thereon, in all cases 
and its operation is not confined merel} to claims to the tenure or holding but 
extends to claims based on the ground that the property claimed does not foim 
part of the tenure or holding attached (9) The word “ suit ’ in sect 55 of the 
Court of AVarda Act includes miscellaneous proceedings, and tlicreforc if a claim 
13 preferred bj tlio Slanager of tlie Coxirt of Wards without tlio sanction of the 
Court of Wards the order disallowing the claim is not binding upon the AVaul 
of Court (XO) As to whetlicr the amendment of sect 28 of the Presidency Small 
Cause Court Act by Art IV of 1906 affects these jirovisions m relation to claims 
(0 tiled huts, see case cited (11) 

An objector may raise an objection to an attachment not only on the ground 
tint he IS in possession of the property attacJied, but also on tlio ground that ho 
has an interest in it , and it has been held that where an executing Court dis 
allows a claim undci sect 281 of the last Code (now represented b} r 61 of this 
Older) it Ins juiisdiction to do so, iiotaMthstaiuhng that it erioneously refrain's 


(1) Ivriahii'vbhupati Doru t Vikmm Dcvu 
18 VI 13 17 (1894) SCO Raru Jndoniftti v 
Jageshar, 28 A G44 (1900), but sco Man 
Kuan TaraSmgh, 7A 083(1886), Sankar 
, Madm It C W N 298 (1909) 

(2) Sundar Smgh v Ghasi, 18 \ 410 
(1890) Ragliunath Mukuncl w SarosliKama 
23 B 200 (1893), Kanliaj a Lai t Kational 
15 ink of India, 17 C M Is 6tl (1913) 
V 0 , 40 C 593 (1913) 

(3) Malnnjali of Burdirm t llocnWl 
S il 11 V\ U ^(1809) 

(4) Mt Jaim-ela i I uckimin Fanday, 4 

C 1 11 74 (18“9) As to tlio of Iho 

iiinbtipkti II bco SarUian I,al t \mbika 
Jcrsla! 15 C 21, 520 (183S) 

(r) \ii-nit Bnzii Tarn * Nansii in?n 
t ini a , M asl (1011) 

C') llanl-vt \iiitl %l Iiai t Ml 'Bni 


4 B 323 (1880) 

(7) Kashi Prasad t Miller 7 V 752 
(183a) Sarlarnnl Jagonath v \mnvajal 
Sabliapithy 21 B 20 j 212 (1890), but sco 
notes on rcprescntatiaes in sect 47 

(8) Paras Ram i Karim Singli 9 \ 232 
(1887) 

(9) Aimiti Lall Boso i Aomai Chaiid 
Vrukhopadhja 5 C \V N 474(1901), T B , 
ucmiUiig Jignbaiidlii Cl attopi lli^a t 
Deenu Pal 4 C W N 734 (1837) But eco 
Bipra Has v Rajaram, 13 C W bi 2 j 3 
(1009) Aaiili i Kalaclmn I 15 C W \ 
S20(I)10) 

(10) tlim Cl in Ira Mookcrjro t Biji 
Rani,it Singh, 4 C V\ I< 405(1^19} 

(11) runapilly B j VgamaHat U vkir 
b, llakuram 34 < 823 {I »07) 
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from going into the question of possession and dis'illous tlio objection on sonic 
other ground (1) Rules 58 ind 60 of this Order spcik of claims to attached 
property and the release of property from attachment , but thej do not justify 
the conclusion that if ino\eable property of a perishable nature has been attached 
and a claim has been preferred to it, the claim must proa e nugatory if the decree 
holder can induce tlie Court to sell the property before tbo claim has been 
macstigatcd (2) The true aim of an attachment is to place the property in the 
custody of the Court so as to make it aaailablc for the realization of the decree 
If by reason of the dismiss'll of the suit or the default of the decree holder the Court 
dissolves the attachment the property ceases to be m its custodj TJie Court 
cannot take it back into its custody so as to prejudice a title acquired in the 
mtera al (3) 

Property. — The rules relate to claims preferred to and objections made 
to the attachment of “any property " attached Sect 266 of tho last Code 
{now 60) specifics a debt as one species of property i^hich is liable to attachment, 
and sect 268 of tliat Code (now 0 XXI r 46) prescribes the mode m which a 
debt 13 to bo attached Debts and other species of mtangiblo property are 
therefore not excluded (4) such as an equity of redemption (5) 

The word “ property ” as applied to land docs not simply mean land but 
the share or interest m land attached It includes undivided sliarcs m laud 
So where property belongs to trvo persons jomtl}, and m execution against one 
anything more than his right and interest m tho property are attached , the 
other jomt holder has a right to come m and claim that tho attachment may 
bo removed quoad his share (6) 

Tho section m tlic last Code Mas lield inapplicable to claims to property 
directed to bo sold by a mortgage decree (7) and provision was made m sect 282 
of that Code (now r 62) for the continuance of attachment subject to claim of 


(1) B1 Igw-m Dsa » Itaj Nath 34 A 3f5 
(1012) 

(2) KasiU t. JiU-ndra 15 C L J 107 
(1010) 

(3) latnngav MulLasaiiand 14 C I F 
470 (1911) 

(4) Cluclamhara Patter v Ramosamy I'at 
(cr 27 M 07, 71 (1503) dias from Bisa 
vayjav Sjed Abbas 24 M 20(1000) Thr 
Oado of IS09 w-as 1 eld t<» a^ply only to 
iinmo> cable property or to specific mortal 1o 
property and not to a d bt duo Sit Ram 
bultv Kooor i KaiiUi>sur Pcrsliad 22 \t It 
3n (1874) Kuniil I’arktim PutlmLkayi i 
\ orana Kot IHoth asM 1(S(1911) 

()) tiurata i Pan lharinath 2 Rum I, I* 
134(1900) Va to saleof cquil> iii exit-utiuo 
of dtcm sec Mt barasvrati 1) li i Naliad 
Mip Chandra Go*‘‘ain 5 B I R 3st>(l(>~U) 

(u) Cowar Rajkun ar Roj r Ka Uinbmi 
Ikli,4R I R R R 175(lb"0) 'N'oKliub 
lilt Riiil-ocl in I" 0 2'<0 (Isn») Rail 


Dayal v Dirga Singh, 12 \ 209 (18D0) 
Ramanadanv Rajagopala 12 SI 309(1889) 
and tho Court bhould investigate tho claim 
Issur Chunder V Slohinco Slohun 17 W R 
74 (1872) however tho title is derived 
Humsb Cbundcr v Brojo So nd ir 0 W R 
164 (16G6) and whether tie profiortv is 
moveable or iinniovcable D anutli Biswas v 
Issur Gmc 14 \\ R r2 (1S“0) 

(7) Dcefholts t Peten 14 C C3I (lS37) 
llimatraiu V Kli isl al 18 B H(ls53) J y 
Prokaali S nsh » Vbhoj Kunur ( hund I 
t W N 701 (I8J7) an 1 if llu tuurt d 1 
njjly a proco^lure wliich was inapplirablo 
there was no statutory bar < x In 1 a suit 
I \ cither lartj Joy I’rokash n^h c \bhoy 
KumarChund 1 C \ 7Ul (lb97) ks ( > 
hdesnljectt mortgage x*o fcha Naj,nida* r 
Halal K. re \atbwa 5 B 470 (Ibbl) I>uli 
(liand r Ramhi. L< n ''Ui^h 7( Ul8(lbsl) 
wltaDt«| pa ( 1 cd-imliira\4 r ^ulrao Rain 
Ixidm lb B To (lM3) 
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incumbrancer TJiougli tlie ei,ecutiou «f mortgage decrees is expressly incor 
porated m tlie Code tJie Select Committee were of opinion that claims and ohjec 
tions ansmg out of the execution of aucli decrees should not be the subject of 
summai} procedure under these lules, but should be determined m the ordmary 
course Ihis, however, does not imply that the procedure under the later 
rules as to resistance to possession or dispossc<5sion does not apply b mortgagee 
wlio was m possession of tlic mortgaged propeity when it uas attached m exeeu 
tion of a-decree against the mortgagor, uas held intitled to claim that the 
ittachiuent should bo withdrawn (1) MTieie certain property uas attached 
Under sect 13 (3) of the Prorincnl Insolvency Act of 1907 before the petitioner 
uas declared an insolvent and a receiver appointed, it was held that under 
1 58 the Court was bound to hear and adjudicate upon any claims preferred by 
persons alleging them<?el\es to be the owner* of such property (2) 

The Court — As to juiisdiction (J) and Small Cause Court (4) cf cases 

cited 

‘‘Shall proceed to investigate ” — Under the Code of 1859 theComtwas 
to investigate with the like powers as if tlie claimant )iad been ongmallj made i 
defendant to the suit, woids whicli were held to mean tint tJie Court was to 
Jiave the same powers of investigation as if the claimant was a pirty to a suit 
wJiich would give it powei to summon the claimant and to dispose of the cast 
igamst him if he should refuse to attend (5) Sect 278 of the last Code did not 
provide cxpresslj for the judgment debtor being summoned (6) but directed 
tJic Court to iimstigate with the like power as regaids the examination of the 
claimant or objector, and m all other respects as if lie were a party to the siut 
R 58 expressly provides that no mvcstigation shall be made vrhere the Court 
considered that the claim or objection was dcsiguedl} or umiecessatil} dclared 
AMicre the order was that the plimtill camo m too late for inquiry (7) or tlie 
property was* biinply released without iuquuj,(8) there was held to be no order 
under the section Before an) claim tan be investigated jt is necessar) to 
astcrtim wbetber the cbaini was bcud lu a orjornating bcioio or 'JAxi 
attachment made b) tlie decree holder (9) Wiere there are sev eral independent 
tliim '5 tach must be heard sepanttl) (10) The application ought either to be 
diMin&sed or nuinbeud and registered as a suit (11) In an mvpotigation tlio 


(J) Kasssisa V VitlialUs 10 H H C R 
100(1873), Ganc*!!! I Pur>IJottoni 33 Jt Jll 
(1‘JOS.) 

(2) Hashmet Bibi i Bhagwan Pw 30 

\ f5 (ion) 

(3) lnUir Chin Ur Do jur * G p.\l 
ChunderSanhv 11 V\ B 'i^TflVO) \Nlini 
Dikslnt X Nkri.ngrao OB 581 (lOSi) 

(-1) 1) no ^'lth Batabjxl i NalTu Onuidtr 
Nnndy I C Vt Iv *> »0 (lb ) I) 2b I 778 
M c in W \ 410 (UOO) 

(») IJ V « Burn 11 B H J Jt 8 
(ls'»). 1 III) 1 u nil Bi I I Il> * w H»1 ■» 
• » »7< 711 t 1 1 71 I ".ti(lH ») 


(G) Shirapa i DodNiga^a 11 B 117 

(ibSl) 4nd aa to rea ; idicfl/a, 

(7) Itoghooiiath Dosa t B^donath J)o»>3 1^ 
tv 11 SWflS'O) 

(8) Jagobundhoo Bobo t- S.icloaB bt B* 

V\ It 22(1871) 8 B L It vpp W 

Sill Mukh 111 i Sail K ondnii J1 V 210 
(IS7o) 

(0) IU<.lM.t S.ilicb Jdiiii V S^al Shall » 

\\ 11 28(lbrfl) 

(JO) Shared i VU ^co v 'Nobin Cli in hr, 11 
\\ Jt , 5(isij)) 2 11 1 Jt m 
(11) Saloo ( kill f Ml /\I il 1 \ H c 
It - (JN» 1) 


f 
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Court li\R to Ootorimiip tlip tiun o! onl), niid rmnot go into the 

tjurstjon of title with re'pect to the property tikcn in ittichincnt (1) If tlio 
])u session of the pcr'oii holding the pr«pcrt> is on Iiu own iccount the fict tint 
the judgmcnt-<lcbtor im\ ln\t a l>cncficu! tiiterrst or «oine title in it cinnot 
\>e gone into [ 1 ) The wot»U “ po‘=."‘osu>n ’* umI “ pi> in the Kst Code 

were hild n >t to be u«e<l in a re>«tnctc<i ••ense is rcliting to incre tingiblc or 
plnsical pos'c 'lun, but to include cunstnictuc jio'i^c sion or po '^c««ion in liw 
of «Icbts ind other intiiipiblc propert) (1) The oniw is on the ipplicint to proie 
hts chilli, irid he must begin (I) Hu evidence which mil bo of iii} lund 
sufliciont f‘»r the purpose (j) iiul must l»c rocoiM'd (0) should be confincil to his 
own claim md not to estiblish the right of i third pirtj (7) \\ here in objection 
Ins l>cen niad« mid <lisillow«'»l it ciimot be roiiewid bi the ■siine person in the 
same ittichinent (8) 

Order of Court, — Kulea C<> ind til ■»pocif) the i ms m wluih the Court 
is to allow or dts.illow 1 <Ium It *>0 deal with tlio LSidciuc to be adduced 
b\ the rhunant and it was In hi that !<» rocoiu ile the sections the words “ some 
iiitirc-st werotobi tihutounpU such m int«nst as would make the possession 
of the judgmcntikbtor pos'cssioii not on Ins own airount but on acrount of 
or in trust for the chiiuant Tin rules r<htiiig l» claims to attached propert} 
jiroside for a summan iii\osti,,.ition into po s<nnu,ji Tin (jucstion of title 
Is rcquinsl to be ^onc into onh so fir »s nin Im neecssirj to determine whether 
the person m possession w IS so as agent of ora^tnistcefor anotlier (O) Sort 280 
of the last Code (non r was held to refer to cases m which the iioaacasioii of a 
claimant as trustee w is of such a character as to bo rcalh tlio possession of the 
debtor and not to cases m which intricate questions of law might arise as to 
whether or not aalid trusts mi^ht risult m particular instances the real question 
to be dctermini-d being tliat of po»scasion (10) 

(1) Monmiliuicj Dassco « Itidlu Kri»t<» 20 \\ U 345 (1873) Hurmh (huakr i 
-J I ^43 (1002) KUcUt Cliumkr V Bhoobun Moje 4 U U )J(1SG,>) 

l{liii„,.ohiUi 14 W It 144(1870) (5) Benodo I/iU J’akra5,he»/ » (.urtelliur 

(2) Monniohmc) D.issco t iUdliA Kiislv Cliuckcibutty, 22 It 302(ls"4) 

Djss 29 C S43 (tJQSf Sahh^patbi (4/ i?ftoitarmco Dafwe i ^'iMfonce Singh, 

CliLlti t N^rajanasami (.hetti 25 M 555 24 W It 423 (187o) 

(1001) where it wa« hell that a beneficial (7) Nga Tha v Burn sii/ta 

interest was aa much an uitcrrst witbui the (8) Khilat Chundcr Ghosc v Bhuggobutty 

HKaning of sect 2<9 of tbo list Code as a Chum Mookorjeo 14 U It 144 (1870) 
li gal mtercst m thi. property attached Sco Kun> il Parkum 1 uthukayyi i t aranakot 

(3) Chedanibara Patter i Ramasaniy Illolh 35 M 1GS(1911) 

Pattcr,27M 07(1903) d»s from Basavayaa (9) Mohint Bhagwaii Raiiuniij Das t 
t Sjed Abbas 24 M 20 (1900) and m Khetter Mom Passi 1 ( \V Is 017 022 

tiiirata v Pandharmath 2 Bom L R 134 (IbQC) 

(1000) the section was held not itmtled to (10) Hamid Bakh it Mozuui lar t Buktear 

physical posafoMon Seo Kimril Parkum thand Mahto 14 I 017 (1887) foil m 

Putlmkkayi t \arnakot llloth 35 M 108 Shcora) kandan Suigh i Gopal Saran Naraiii 
(JOII) Siogh 18 0 2 j0 29o (1891) fiK)s&(.ssi u of 

(4) \ga rha i Burn iMt It 1 B 8 2 pciwin m tnist for judgment debtor] , and soo 
B L R Jl(l!>f’8) Pinchanun BunlopaJhya Bnrjorji I> rabjii Dliinlai )0B 1 atp 12 
, RvbiaBil-ee 17 (. 711,710 720 (1800) (Isol) 

( r I 1) s.-! It j 1 s< II I M nee P ssia 
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Under i GO the conditions upon which the property is to he m whole or in 
part released are . (a) tliat the property was not when attached m the possession 
of the judgment debtor, or of some person m trust (1) for him, or m the occupancy 
of a tenant or other person paying rent to him , or (6) that being m the posses 
Sion of the judgment debtor at such time it was so m his possession, not on liis 
oivn account or as his own property, but on account of or m trust (2) for some 
other person or party (3) in his own account and partly on account of some 
other person It is not necessary (to defeat the claim) to prove that the trust 
IS one capable of enfoicement by law (4) The claim is disallowed under r G1 
if the property was m the possession of the judgment debtor as his own or was 
in the possession of some other person in trust for him, or in the occupancy of 
Ins tenant 

The Court has to " male an order for releasing the 'properly icholly or to such 
an extent as it thinhs ft from altachmenl ” The order is passed after m% estigation 
of the claim of the objector (5) It must be made before the sale has taken place, 
for upon the sale the application terminates tpso facto (6) Wien the property 
of the insohent judgment debtor, which was attached, had vested m the Official 
Assignee during the pendencj of claim proceedings, it was held that the htter 
was not a necessary partj and that tJie decree ouglit only to declare that tlic 
property belonged to the judgment debtor and not to declare it liable to attach 
mont (7) "WTiere the claimant paid the amount of the decree and got the property 
released, the Court was held to have no jurisdiction to make an order for repay 
incnt (8) ^^^lero the Court was, after such investigation, of opinion that the 
property attaclied ouglit not to be sold, the proper order was one simply releasing 
the property from attachment, (9) the order being one made with reference merely 
to tlie particular claimant who has obtained the order (10) The rule contemplates 


(1) Seo Ilureehur MooUerjee v Nobiu 
Cliimcler Doss, 20 W E 202 (1873^ fclaimant 
"vllegcd to bo bcnamidar of debtor} , Ivhellat 
Clumder Gliosc v Gour Cliurn Mojoomdar, 
18 W B 402 (1872) , Kassirav Sabcb Holkar 
V Vithildas Jlmgalji, 10 B II C R 100 
(1873) Velji Hirji v Bharmal, 21 B 287 
(1890) Aa to position of Adramistrator 
Gcnenl, seo Bbaiji Bhmu v Administrator 
General 23 B 428 (1898) 

(2) Sco Bisben Cliand Basa>nt t Kadir 
no<i8ein 13 C 329 (1887) [property hold bj 
Jiid^jiiient debtor m trust for a specific pur 
j„ so — attempt to atUcb surjlus after fulfil 
im nt of trust) s c.lOl V 15, Bhajaliari 
Pal I Ham Ed Dis 0 C V\ N 63 (1901) 
fpropcitv liclil as setail] Kartick t Ashu 
l.sb lot W N 20(1911} r B , McIntosh 
t llidlm, 10 C W V 959 (1912) 

(3) hitanathlvocre Ean 1 Vfortga„rt Bink, 
ii hsS M3 (lSs3) (joint fimil^ irojK-rty], 
Hu k Kr-liia t Namunaja, 7 M 293 


(1884), Tiinmappaja V Lahsliininarajviii 
0 V[ 234 (1883), Misreo Begum i Piinnoo 
bmgh.SW R 362(1807) 

(4) Mclnlosli V Bidhu 1C C W N 9'’9 

(1912) 

(0) Biahen Cliaud Basawat v Nadir 
Hosscin 15 C 329(1837) As to the amount 
of unjuiry which constitutes an iiucstigation, 
SCO Ivoyjana v Doosy, 29 Vf 225 (190o), 
EaliuuBuzv Abdul laadir, 32 C 537(1901) 
Bibi Alimau t DaLeshwar, 1 C L J 2J6 
300(1904} 

(0) Gopal I ^Itobar, 1C C W N 192J 
(1912) - 

(7) Annapurani v bubraniamin 31 
347(1908) 

(8) Varajial Motichaii I t laadiia Garl » I. 
22 B 473(1S9() 

(9) niijTub Ball Bhiikut t Mur M I '• 
lloawiti 8 W U *)t (1870) 

(10) Mt Imam Dan Ik i Mirra Vlih in I 
lalrfc 8 U II _7 (1st 7) 
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nut oiih tlio entire rcln^c of the iiropcrtj, but nlfo tlio retention of tlic atfacli* 
ment to f-iicli extent tlio Court tliinki fit (i) The person ngainst whom an 
nnler is pT«‘'eJ is tlie decree holder (2) It depends upon tlie facts of each ease 
uhotlirr the judgmentilehtor is i part) 'igunst whom an order laasmadc so as 
to 1)0 hound b\ the special rule of limitation prescribed for suits b) such n 
parta n) 

Wiicre, on the otlur hand, the claimant does not appear m support of his 
chim(l)or fadixl to adduce caidencc (5) or c\idence not worth) of rrcdit,(G) 
mil the Court is 'iati''fie»l of tlie cxi'tcncc of the conditions mentioned in sect 281 
(now r Cl), the proper onlcr to make is that the claim be di^allowe«l It has 
been, howcaer, more rcccntl) in somo cases held that these proaisiuns con- 
template .an in\C5tie,atiou of the merits of the claim, and that an order is not 
conclusiac wlicrc the deciet. has hem di'allow«l for defiult (7) or withdraavn (8) 
\n order of di*- allowance enures onl) to the bemfil of the person in who-'t faaour 
it was pas‘-e<l, that is, the attaching creditor (9) ^S)lcre tlio claimant was m 
ictual po''-e««ion tlie cfTi-et of an onler disallowing Ins cl urn was held to bo that 
lie w IS in po'sc sum without title (10) The effect of m order di'allowing the 
tlaim IS to gi\e tlie auction purchaser a title as against the claimant unless the 
(him 1 ' est ibji'hed b\ '>uit brought within the pcrnul of limitation from the date 
of the order (11) Mhore mtcr\cnorsrUima di ire of itlarhed proper!) , the Court 
hlinuld <1( fuu th* rc'pectnc shares of the debtor and the mtervenor and Bell the 
debtor’sdefimti sliareoiil) (12) \nordermfa\ourofoncofsi\onldecrce holders 
on an objet tion w is held not to enure for the benefit of other decree holders ^^ho 


(J) \asliwant Sluarii \Uliolxs SUdi, 12 
R 231 235(1SS7) 

(2) Sanllisri 1^1 1 \iiiliika I’trsluii 13 C 
I’l, at p C25 (1888) 

(3) Giirura t Siililara)adii 13 M 300 
(1800), Shirapa » DoilAagaja, II II lU, 
118 (1880), Ivedar Nath Cl atlcrji V RaLUal 

< ItaUcTp, 15 C ft"G G80 (1888) , Ajil»al 
XarisinJia t Shmkolj Tjoiapa, 17 R C29 
(lbJ2) Vinbalathilakatli t \ml alatliilaKath. 
2 j M 721 (1902) 

(4) llibi Allman t Dakrslmar Fershad, 
1 C L J 290 (1904) , Tnpoora Sooznlurcc v 
Ijjaloonnissa 24W U 411 (1S7S) , Karsanv 
Ganpatraro 22B 875,883(1897) .Sreemunto 
llajrali t Tujooillecn 21 W R 409(1874) 
T^Ila Coonliir Lall t llubecboonissa, 15 
W R 311 (1871), SCO Dhunput Smgb t 
Inilcr Chundcr D ogur, 13 W It 121 (1870), 
but HOC Moliadeb Mundal t Modhoo Man lal, 
10 W B 59 (1871) , Jugal Kislioro » 
Amb.U IGC W N 882(1912) 

(I) Karsan v Ganpatram 22 B 835 8S3 
(1897), Srccmunlo Kajrah t Tajooddeen, 
2lW R 409(1871) Kammee Dcbia t Tmur 
ClmndfrRov 22 W 11 30 (1374) 


(C) Karsan v Ganpatram, aupra Gooroo 
DossRcj* Snna Monce, 20 W R 345(1873} 

(3) Kalhr Smgli t Toril Mahton, 1 
C W N 24 (1895) [dist m Rahim Bux v 
Abdul Kadtr, 32 C 537 (1004)) , see Karsan 
V Ganpalrani, 23 B 875, 882 (1897), AIo 
hadeb Mundal i Modhoo Mundal, 15 R 
59 (1871) 

(8) Munisami Rtddi f Arunachah R«Id<, 
18 M 2 Cj (1894) In Gtioroo Baa » Ivamal 
Kant, 20 W R 450 (1873) it was held 
that if a claim was withdrawn it could not 
bo revived , m Kumarasamy i I'anna Soona, 
7M II C R 3 j 9 (1874), awithlrawal was 
held not to be a consent to the sale 

(9) Booliroonnuaa Bebco v Kureemoon 
ni-,aa Khatoor 21 W R 230 (1873), Khiib 
I.al t Ram I.ochun Koer, 17 0 2C0 (1880) 

G mga Karam (ahoso t Handhiin Ghoso 
6 W R 167(1800) 

(10) Bnio Kishoro Kag t> Ram B^al 
Bhudra21WR 133(1874) 

(11) Kbub Lal V Ram Ixichun Koer, 17 C 
-C0(18S9) 

(12) Udil Narim Smgh t Murtara Klian, 
27 A 404 (loo.) 
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were not parties to tlie proceedings (1) Anorder for release being only provisional 
and liable to bo set aside by a regular suit, lias not tbe effect of putting an end 
to an attachment duly made (2) 

“ May institute a suit.” — -A patty to an in\ estigation is excluded from 
any other remedy than that expressly provided for linn by rule 63 by a regular 
suit brought within the period of limitation (3) iVliere, however, a claim was 
rejected but the decree holder withdrew his attachment, it was held that the 
parties were restored to the status quo ante, and tlie claimant was not required 
to brmg a suit, (4) though a party may proceed to clear his title b} suit even 
though the attachment has ceased to exist (5) The special right of suit con- 
ferred IS not controlled by the proviso to sect 12 of the Specific Relief Act (6) 
Tlie right to be established m a suit instituted after an adverse order must bo 
substantially the same right as tliat lor which the party has contended m the 
execution, (7) and the suit should be determined by asccrtaming the rights 
of the parties at the date of the order (8) AVhere the same property is attached 
m execution of different decrees and all the attachments are removed, it is not 
necessary for each attaclimg cicditor to brmg a separate suit A decree obtained 
m a suit brought by one enures to the benefit of all (9) TJie nglt of suit is not 
a personal right confined to the original claimant, and therefore a suit will lie 
by the purchaser of the nglits of a person nho Jnd unsuccessfully filed an objec- 
tion (10) The attachment const itutes the cause of action, and different purchasers 
of the attached property may be properly joined as defendants m tlie same 
suit (11) 

Tlie decree-holder may sue to ha\c bis right to attach, and sell the propertj 
declared (12) All that ho has to prove is that on the date of the attachment the 
judgment debtor had a subsisting right m the propertj, and the suit must be 
tried as if it were a suit for possession by the judgment debtor (13) The claniiant 
ma} bring a declaratory suit to cstablisli his right, (1 1) rnd to obtain an) fmther 


( 1 ) Jagan Nath i Gancsli, 18 A 413 
(Ih*)!)), ^ adapalli !N'VTasiinha-m r IVonam 
nju 31 M 1G3 (1937) 

(2) Ram Cliaiidia Marwari v "Mudeshwar 
Singh, 33 C 1138 (1906); Ah Ahmed v 
Ransidhar, 3l A 3o7 (1909) 

(d) Setttappan t Sarat Smgh, 3 31 H C 
R 220 (1806) , Phul Kuman v Ghansh^am, 
35 C 202 (1907) , Annapurani t Subm 
manun, 31 M 347 (190S) 

(4) Gopil PimbhoHm v Rai Divah, 18 B 
241 (1S93) 

(i) Sfccputtj Alirdh'vj ICirtiek Singh II 
(’ L R 181 (1SS2) 

(I.) Ivrtotnam Sooraja v Pitlima Bee, 29 
M 151 (1905) 

(7) Lolvm « LIuh, 2 B L R -12, 214 
(lv.(),H t . n W R iO. 

(H) iUriahinkir hJliatP NvrutKirtan, 
isll 2.,0(IVII) 

(')) ( liiiil iiiK ii> ■ 'Mini’ iHiiir ( hun l< r, 12 


\V R 2>1 (1809) 

(10) Ganesh Prasad v Kashv XalhJi"a* 
26 A 89(1903) 

(11) Dorasamy PdKit 3ruthusamy 3101? 
pan, 27 31 94 (1903) 

(12) See 3Iitcholl v 3fathura Ba^, 12 I A 
150 (1885) , Tofail Ahmad t Banco ^ladliuh 
ifookerjee, 24 W R 394 (1875) , Ballu t 
Han Das, 23 A 203 (1901) 

(13) Vasudto t Eknath, J5 B 79 (1910) 

(14) Narajanrav Damodar v Balknshna 

Mahadev, 4 B 529 (1880), Rangovithal t 
Rikiiivados, 11 B H C K 174 (187-1) > 
Kolu>hcm lllatb i Kolashom IHath, 4 'f 
131 (1881) , Suklidce Prasad i Janiiia, 23 A 
00 (1900) , Bank of llmdustan t Prcindian 1 
llaichand. 5 B II C R O C J '<3 (IS'-S) 
\bi(h a prajer for constijuonlial rch'f* 
Kuuhuiniinn i Kinilniniii, J({ M 140 (lh‘*2) . 
SmIh hill Itighii ' Hum Imi (loxuid, 10 B 
l,OS (1M2) 11)1 oIjMt H In IiiM' III' n„lit 
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relief to whicli he may be entitled, (1) and need nut %\ait until his possession is 
actually disturbed (2) and as long as a dcaec is opcrati%e, a temporary cessation 
of the execution proceedings under it docs not depn\ c the execution creditor of 
his rights to sue to set aside the order (3) Jherc is nothing in these provisions 
which hunts the plaintiff a right to compensation for his loss, or the defendant’s 
rcsponsibihtj for his wTongfuI act , and if the existence of the summary procedure 
leads to delaj , and that delay to further loss, the consequences must fall upon the 
defendant (4) It has been held that a smt by a claimant under sect 283 of 
the last Code (now represented by this rule) should be decreed if it is found that 
the claimant nas in possession after a purchase for \aluable consideration, but 
that the defendant m such a suit can set up the defence of fraud annullmg the 
transfer (5) In a suit by a judgment creditor to establish his debtor’s title 
a claimant has no right to set up any irregularities there may be in the execution 
proceedings, a matter \vith which he is not concerned , (6) or to impeach the 
decree as coUusuc , (7) though this last decision has been dissented from on 
the ground that the section docs not introduce an exception to the rule that a 
defendant is bound and entitled to set up every defence available to him (8) 
^\hen a person fails to establish a prescriptive title in a suit m which he is 
plaintiff, it docs not follow that the defendant is entitled to recover the subject 
of such suit m au action brought by him (0) 

The suits though brought to establish rights negatived in execution pro 
cccdings arc not ap(>eals from orders but substontm suits to jH intents and 
purposes, and must be tried like any other suits subject to the ordinary rules 
of procedure and evidence (10) The Judge is bound to ffnd the facts upon the 
evidence rendered and taken m the suit and not upon any tvidcncc taken in the 
summary proceeding, (11) nor is the judgment in the claim case admissible (12) 
Where a suit is brought by an intervenor the onus is on him to prove bis title, 
and not on the purchaser to prove that of the judgment debtor (13) In a suit 


cstabltslicd not to invc the ordir ui the 
claim proceeding sict aside Bibi Uunan v 
Dakeshwar I’crshad It I J 29G (I9(M) 
faadu bia Ragliu v Ram bin Goaind 
10 B 003 (1&J2} 

(2) bhrnram Chmtamaii t Jhti 13 B 31 
(ISbS) 

(3) Balaji t Moroba 21 B o3 (iSOu) 

(4) Rishuri ^lohun Rai i llursook Das 1. 
t C9G(lSb0) 17 1 430 (lbs9) 

(o) Vbdul Kadcr i \li Mia lo t X 
717(1912), 15C L J 019 

(0) lofail Mimud t Banco Madbub 
Slookcrjcc, »4 W R 394 (isTo) 

(7) Gulibai t Jagaunath Cahankar lU B 
OoO (iSSo) 

(&) Xarauaj%-au i Na,. swarajjan 17 M 
3SJ (1393) 

( I) ''hiidliar \ma\vk i Baluj 0 

B H t U .20 (I V •) 

tie) Ktsbois Mub lu 1 II > lluc^-uk LUs, 12 


0 ca0(iest») n t 430 ninth also dcaU 
ntib the question of damages 

(11) Lekhraj Ko^ i Multj Midhub ''tji 
J4 M R 

(12) Kishori Vluhui) Itai 1 llursuok lla 

IJC OJb -01 (1330) 17l’4J0 4J) 

(13) Xathu Sadaslui t lianah luiira 
tnnaji oB 11 1 B \ t J (13GS) bhikh 
Vdam t Jannudaa Raiithurdas 17 B 9I 
(ISJl) ''Fccnaram Cbuckcrbuttj t Miller, 
law it 7 t O C (1371) Gutind Vtuiaraiu 

l»aQtai 12 B 270 (l3s7) MitcLtll t 
Mathura Das 12 1 V l,AI(l3So) Vs to tic 

1 nus and CM lea t n.quirtd sto tmjud Vli < 
Kunkoohhau 17 U It 301 a c.jB L.K 
a{p 23 (1372) , Tulacc Moncj r I’caryMuhuii 
-J R 79 (]37t,), Digumburi-e Dutat t 
Bance Madhub Ghusc, 15 M R ]<>5(IS71), 
XalTur Dj.ss r Nil Ma Ihab 11 M R 4o7 
(lv>i), Vlotboura 1 aul ir !>atuRu !i\a 11 
\\ 1 4''2 (!'• *) , T "jfju \ tV>ij r 'lun 
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brought by the owner uguinst the puichasci, the execution cicditoi is pro 2 ierly 
made a party, the object being to rc&torc all parties to the jiositioii which they 
occuincd 2 )ioviously to such attachment and sale,(l) and if the claimant further 
desires iclicf by partition all the owners should be made parties (2) As to the 
position of the debtor m a suit by the creditoi, see ante. 

Whethei the suit is to bo brought in the Ordinary or Small Cause Court 
depends upon the nature of the claim and the right sought to be enforced (3) 
The judguient'debtor is not a necessary Jiarty (4) 'Wheie an application was 
deciced with costa to bo paid by the decree-holders, and the latter were declared 
in a subsequent amt to be entitled to sell the property, but no relief was asked 
111 legaid to the costs, it was held that they could not bo refunded by the Couit 
executing the dccieo (5) The eflcct of a successful suit at the instance of an 
ittaching cieditoi is to set aside the older of release and to restore the state 
of things which it had distuibcd(6) An aiqilication to revive a picvious 
apjilication foi execution, which has been temporaiily suspended by an ordei 
undci these jnovisions, is, according to the Calcutta, Bombay, and Allahabad 
High Coiuts, governed by Ait 178 of the Limitation Act (7) A Full Bench 
of the Madras High Court has held that the valuation of the subject matter of the 
suit 18 the amount foi which the attachment was made (8) Ihc I’rivy Council 
have recently determined that a suit undei i 63 falls within clause 1, Ait 17, 
•Sched II , Couib Fees Act, and a Court fee of Ks 10 is pajablo theicon (9) 

‘^The right which the plaintiff claims to the property rn dispute," 
means the right which is claimed m the proceeding in respect of the piopertj 
tint IS, the right to have it sold or the right to have it leleascd from attach 
ment They do not uieau the right or title to the propcity When, thercfoic, 
a claimant, being unsuccessful m a claim, has got the property released from 
attachment by coming to fciras with the decree-holder, without notice to the 
judgment debtors, a suit subsequently brought by bim against the judgmert- 
debtors for recovery of possession is not barred (10) 

Rvkliun, 15 W 11 202 (1871), Pemraj v Varajial JIulchaud, 8 B 259 (1881), 

Naiajan, 0 B 215 (1882) , Ram D>yol t Beg t Kullappa, II 204 (1S87) 

Duiga Siiioli, 12 A 209 (1890) [dccrco (4) Ghasi Raiu v Maiigal Chaml 28 1 4 
'.gaiiist Kiiidu father — .attachment of joint (1905) 

fiiuily propcity], Kicllnr Pershad v Ram (6) Ragiio Nath Das v Badii Praaad, 0 ^ 
ICJiclvaaii 2J C 302 (1825) [doerto igoinat 21 (1883) 

jiKiiiber of Jlitakshara family} Nanni (6) Mahomed Warns i Pitambur 8tii, - 
Jmi Kvruii All, JOA 321 (1008) W It 435 (1874), Bononiali Kai v Dc 

(1) Bank of Ilinduiitaii v AhmcdbJiai, 5 sunno Naram Choadlirj, 23 C 829 (1890) 

B II 0 R bJ(180S) (7) Mitras Limit ition Act, 4tli cd IE-' 

(2) feadu bin R»ihu v Ram Bui Govind, ct stj , wlicio also tlio dificrent view of tho 

lb B 008 (1892) Madma Hij,Ji Court is gi\en 

(J) bco Shiboo Isuraiii v Aluddcii Ally, 7 (8) Knshiusaanu Naiilu v bommiiH‘Eriiu 

C 003 (1831), Akbar All t Jezuddm, 8 C* Clitltiar, 17 VI L J 95(1907) feio Wmn 
3 j 9 (1882) > M ilioiiicd Koja t Kaemi, 0 31 Dt-vi i Zaimirrad Btgam, 27 1 140(190A 
-00 (1835), Chhijjanlal Nagardaa t Dal (9) Bibi Phiil Ivumunt (,li mslijam Vlwm, 
Mikhrain, (1879), Godha i Aaik 17 31 L J 018 (1907) 

iUim, 7 A 15^1882), Ilalii B iknh t biU, (10) Monhu Bini^alt J hhi BuX KLui, 

5 \ 11,2 (IhsJ), vlikuiid Ell I Nuurud 1C L J JSl (I )Uo) 

• bit t \ ill, (Itjs.) Pa^i 1 lit ip llamir tf 
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“ Subject to Iho result of such suit." — Wheu pro^H-rty has becu 
rtlc vsed from attachment and aub5C<xuciitl) declared liable to attachment by 
a decree against \\lnch an appeal is (leuding, a sale of such propertj before 
the final result of the appeal is not illegal (1) 

“The order shall bo conclusive.” — ^Where an order has been passed un- 
less a suit IS brought, the unsuccessful patty cannot assert his right m any capa- 
city, i\hcthcr as pliiiitifl or defendant, (2) and he is presented from pleading 
adierse possession at the date of the order (3) The conclusivcncs3c.\ists only as 
rcgardstlic particular propert) m dispute (4) The order is conclusivcsubjcct to the 
other pro\ isions of the Code, such as Iho'c relating to review (5) and revision (6) 
On tile s imc principle matters fmnlly heard and decided cannot be reopened on a 
second application , (7) but it has been held that where there is no imcstigation 
of a claitu which is dismissed for default, a fresh claim may be made (8) The 
discharge of the order of attachment cannot be properly asked for m such suit 
The intcr\cnor ha\ing established his title by declaratory decree, should then 
carry the dcttcc to the Court by which the attachment was issued, when such 
Court, bemg bound to recognize the adjudication, will go%crn itself accordingly (9) 
An order is not appealable (10) An order passed by a Judge on the Original Side 
of the lligh Court dismissing a claim preferred by mortgagees of lmmo^ cable 
property which was attached in e\ccution, was held subject to appeal under the 
Letters I’ateut (11) 

Attacbment before judgment. — B) O XXWiil v 0 (lormcrly 187) 
this rule applies to attachment before judgment (12) 

Mortgage —The distinction between r 62 and r GO is that m the forint i 


(1) Fatbula t Munjappa, 0 M 0$ (1882) 

(2) Ivilo Paiwlurangi V Rama 9B 

33 (1884) , Badn PrasaJ v Muhaimnad Yusuf 
1 A 381 (1877) , Bapu Klianilu v Baji Jivaji, 
14 B 372 (1889) , Achuta v MamaTu, 10 M 
357, 301 (18SG) , Suroamoji Dasi v iUbulosb 
Goi«ami, 27C 714.722 (1900) 

(3) VcUjTitLan t Laksmana, 8 M 5O0 
(lb85) burnauioji Dasi v Asbutosh Gos 
uami, 27C 714, 721 (1900) , [du>t GtndLall 
Tew an t Benouoth Ram Icwan, 11 C 073 
(1885)1 

(4) Dmkar Ballal e Han fehndhar, 14 B 
206 (1889) > ef Radha Prasad Siogb t Lai 
faahab Eai, 13 A 53, at p 02 (1890) 

(5) See Coebrano v Hccra Lai Seal, 7 
W R 79 (1807) 

(6) ^Uthough in Ittiachaii v ^ elappau, 8 
31 484, 493 (1885) tho Court appeared to 
consider that it had not tho power, sed yu 

(7) Seo Khclat Chunder Ghoso v Bhuggo 
butty Churn Mookerjeo, 14 W R 144 (1870) 

(8) See cobca cited, onlf, at p 940, and 
bcc baraU Subba t KauisaU rimmayja, 31 


M 5(1007) 

(9) Kolashcm Ulath v Kolaabciri Ulatb, 4 
M 131(1881) Seo Narajanrav Damodar v 
Balknshna 31ahadc%, 4 B 529 (1880) 

(10) Uayaram v Govardhandas, 28 B 458 
(1904) . Sakbaram Ivrishna t Gadja, 2Bon) 
L It 241 (1000) , Bbajahari Pal i Ram Lai 
Da8,0C W N. 03 (1901), Abdul Rahman t> 
Muhammad \ar 4 A 100 (1880) Nimayo 
(Thurn v Jogendro Nath Bincrjte 21 W K 
303 (1874) , Rash Behary Mookerjee v Suiuo 
moye, 9 C L R 79 (1881) [sect 244 of old 
Code Inapplicable as mterest waa acquired 
prior to suit] , Urjoon Sahoy v Nil Uonce 
Singh, 20 W R 90(1873) 

(11) Sabbapatbi Cbctti v Narajaua&ami 
rhetU, 25 M 053 (1901) 

(12) See Ja^a Ramgi t Jadavji Natba, 1 
B II C R 224 (1864) , £z parte Gamble, 2 
BUCK 112 (ISCo) , In re Gocool Dai^ 
Soonderjee, Bourkc, 240 (1803). Ivartick 
Cbondcr Slookerjco t Mookta Ram Sircar, 10 
W R 21 (1803) 



970 


THE CODE 01 CIVIL PllOCEDURE. 


1 iBST SCHED 
O 21, I 64 


case the Couit, after being satisfied of the eMsttucc of the mortgage, sells onl} 
the judgment debtor s right of redemption, so that the purchaser does not 
acquire any greater rights than those of redeeming the mortgage In the Jatter 
the Court decides nothing as to the existence of the mortgage The purchaser 
buys the property with notice of the mortgage, and subject to such risks as 
the notice might invohe (1) A person who purchases a property m eiecution 
of his own decree apiiaiently subject to a inoitgage hen as declared by the 
Court under r 62, without, howe\er, acquiescing in the order made in favour 
of the mortgagee, is entitled to question the mortgage, if done so within a year 
of the ordei in the claim case by waj of defence in the suit brouglit against him 
by the mortgagee to enforce hia lien, although he mav not have instituted an} 
suit under r 63 to establish the right which he claims in the propertyin dispute (2) 


Su^e geneially 

64. Any Court executing a decree may oidei that any pro 


perty attached hy li and hahle to sah, oi 
such portion thereof as may seem necessaiy to 
satisfy the decree, shall be sold, and that the 
proceeds of such sale, or a sufficient poi- 
tiou thereof, shall be paid to the party entitled under the deoice 
to leccive the same 


Power to order pro- 
perty attached to be sold 
and proceeds to be paid 
to person entitled. 


Order for sale — This rule coi-responds with sect 212 of Art VIII of 
1859, but that section provided only for the sale of such attached property as 
did not consist of money or bank notes The present uordmg save the words 
lu italics, uas introduced by sect 284 of Act X of 1877 The u ords lu italics 
ate additions made by the present Code Where the same propert} is under 
ittachment by two Comts of different grades a sale effected b} the Court of 
lower grade is uot a nullitj Sect 63, ante, is a directory section dealing uith 
procedure, and docs not take away the jiirisdiction to sell conferred on the Court 
by this rule (3) Sect 89 of the Transfer of Propert} Act conteuipl itcs a ccitaui 
state of things, but u here such state duel not ovist that section dues not exclude 
otlici a\a}s of enforcing a demce, and a Court h.m genexal jurisdiction to direct i 
sik, if not undci that section, then under thiaiule (i) 

“May “ — It 13, however, inipeiative on the Couit to act when .in apphea 
tion IS dulj made by a party interested and having the right to .ippl} , but wbcu 
piopcrty has been sold m execution of a decree it cannot be sold again at the 
instance of another detiee holder who att \chcd it pnor to the attachment under 
the decree ui'dcr which it was sold (5) 


(1) Slab Kunuar'Vngh i Sboo I’nisail 34 C bJOtlUO?) 

SiiiRh, \ 118{lJ0u\ (1) Abir Paramaiuk r Jjilwr Jfdjammk 1 

(1) shah /u uildiu t \jv.-vil-veb CTimdri OC I. J t)o (1»U7) 

''lain, JC L ) .^JJtlaOaYv (»»> Ka^bl^Ul»l biitlxinanvl 'sbaUa lit 

( 5) I < 1 1 tliiii 1 Jlolhri t A isiuiuiiiiiw, JI7 
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“Any property attached ” — ^TIih dots not mt-ludt i decree for iuom>, 
ANhich cannot be sold {1) 

“ Shall bo sold.” — When a sale takes place, all previous attachments 
effected upon the projicrt) sold fall to the ground (2) As to payment of 
proceeds to party entitled, see ease cited (3) 

Appeal — An appeal lay under sect. 588 (j) ol Act X of 1877 from an order 
refusing the judgment debtor’s application that the propertj Iw sold m successive 
shares, the question being one betareen the parties in respect of the execution of a 
d(.crtc (4) Ilut see now 0 XLII r 1 


65. Sate as otlienoise 'prescribedt eienj sale m evccution [s 
Sales by whom con- of decree shall be conducted by an officci 
ducted and bow made. of the Court or by such other person as the 
Court may appoint in this behalf, and shall be made by public 
auction 111 maiinci prescribed. 


Sales. — ^.V, sale m execution is a sale b> the Court which has a statutory 
power conhrrcd on it of transferring the interest of tlie judgment debtoi to 
t lu purchaser, and to that end a certain course of procedure is prescribed terininat 
mg with the sale certificate (5) As to sales of agricultural produce bee it 74,70 
In order that the sale be good it must ha\c been licld under a good decree, (0) 
and It must haso been conducted by a person dulj autlionzed Iho words 
” tihomlhe Court may appoint m the former section were held to apply not only 
to the words “ any other person, but also to the officers of the Court (7) M hen a 
Court postponed a sale, but information not reaching the Nazir m time, he sold 
the property , it was held that the sale was void (8) In sales under the direction 
of the Court It 13 incumbent on the Court to be scrupulous in the extreme and 
\ery careful to see that no taiut or touch of fraud or deceit or misrepresentation 
la found in the conduct of its ministers (9) Where a sale was conducted by two 
officers of the Court, one a chief clerk and officiating bailiff and the other, his 
deputy, being the auctioneer and the purchaser made a bid on the representation 
of the latter in the presence and bearing of the former that he was Belling the 
land at the instance of the mortgagees, though a proclamation was read m 
English (which the purchaser did not understand) to the effect that onl) the 


(1) Gopal Nanaahet t Joharimal, 16 B 
C22(1891), Sultan Kuarf Gulzari lal, 2 A 
290(1879). Tiruvengada v Vyihilinga, 6 M 
418(1883), Jotmdro >atli V DwarLaXath, 
20 C 111 (1891) Kashi Nath i Surbanand 
Shaba 12 C 317 (1885) 

(2) Kashi Nath v Surbanand Shaba, 
12 C 317 (1885) 

(3) Gajanoda V Butto Kristo 3tC lOiO 
1010 [payment to Crown) 

(4) Chandhari Sital t Jhumah Singh, 4 
C L R 27(1879) 

(5) Baroda Kanta Boso ti Chander Kanta 
Ghose,29.C 082.680(1902) 


(0) Jadu Nath Kunclu i Braja Nath 
Kundii OB L App 90(1871) GoIaniAsiiar 
t Lakhuuani D-bi SB L R 08(1870), dist 
in Najabut All Choudhry t She Ah Bussco 
roolah 11 B L R 42 (1873) 

(7) Judoonath Roy i Ram Buksh Chat 
terjee. 12 tt B 238 (1869) In Omiir 
Chiinder Doss t Soonnunnissa Khatoon, 
11 R 44 (£861) tho sale by the Peshkar was 
by direction of the Alnnsif, who was ill 

(8) Sant Lai t Unirao un nissa, 12 A 90 

(18S9) 

(») 5Iahouicd Kala Mia r Harpermk, 36 
r A 32 
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interest of the judgment debtor was being sold, it wos held by the Privj Council 
that as the interest of the judgment debtor was a mere equity to redeem property 
mortgaged far beyond its value, the Court could not enforce a bargain so illusorj 
against a puicln^ti imsled by its ajrcnts And it was also held that the chief 
clerk was right in refeiring the matter to the Court for direction, and also in not 
proceeding under sect 306 of the last Code (now repiesented hi r 84 of this 
Older) (1) 

1 66 (1) Where any property is ordered to be sold by public 

Proclamation of sales auction in execution of a decree, the Court 
by public auction shall Cause a proclamation of the intended 

sale to be made m the language of such Couit 

{^) Such proclamation shall he diawn up ajtei notice to the 
decree holdei and the judgment debtor and shall state the time and 
place of sale, and specify as fauly and accurately as possible — 

(а) the property to be sold , 

(б) the levenue assessed upon the estate or part of the 

estate, wheie the property to be sold is an inteiest m 
an estate oi m jiait of an estate paying revenue to 
the Government, 

(c) any incumbrance to which the property is liable , 

{d) the amount for the lecovcry of -^loch the sale is 
ordered , and 

(e) eveiy other thing which the Court considers material for 
a purchaser to know in order to judge of the nature 
^and value of the property 

( 5 ) Every application foi an order foi sale undo ths ride 
shall be accompanied by a statement signed and verified in the maiiiiei 
heiembefore pi esci ibed foi the signing and veiification of pleadings 
and containing, so far as they aie known to oi can he ascei tamed hy the 
peison making the lerification, the matteis leqmied by sub rule (-') 
to he specified in the proclamation 

j {4) Foi the puipose of ascertaining the matteis to be 
specified in the proclaimiion, the Court may summon any person 
whom it thinks necessaiy to summon and may examine him ni 
lespect to any such matters and require him to pioduce an} 
document m Ins possession or power relating thereto 


Proclamation — It bas been held that tbo objeut of issumg a proclamation 
H to give notice to intending purcliiscra of what n sold and not to tiic judginci'^ 
iltl)tor(2) flic Court should 1 m rareful to siMjcif} m the prochinafioii tlic 


(I) Mkl 

no I \ 1_» 


1 Kill Mui I JlAri«iint 


(2) Liik Kin t Uoli sli J) 14 U n 
J&StlsrO) SI ukh VI lo 1» S^nlJuii tl , 
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(IclaiU given m this rule, for an omission causing substantial injuij may form 
ground for setting aside the sale uuder r. 90, potl (1) Under r. C9 the Court 
iniy adjourn the sale. It is lucessarj m such caJ>c to mention the date and hour 
of sale (J) If this IS done for a longer )tcnod than seven dajs a fresh jiroclama- 
tion(3) must issue unless the judgment-debtor waives it (1) Wlicrc there is a 
senes of short postponements less than seven da>s, which tahcii together m the 
aggregate amount to more thin sevinda)s,afrcsh proclamation is necessar) (5) 
Another date should be fixed ^Yllc^l a sale did not take place on the daj fixed 
m the original notice, it was held that an iiidcfimtc postponement could not be 
rcgirde'd as an adjournment from daj to d 4 > (G) Proceedings mentioned 
in this rule' have been held to be of an aJiiimistrativc and not judicial character. 
They arc not therefore orders within sect 17 (formerly 211) or appealable But 
if a sale docs take place objection may be taken on any of the grounds mentioned 
m r. 90 (formerly sect 311), some of which may relate to the contents of the 
proclamation (7) It has been said that the sabs contemplated by the rule 


13 W It 53 (1872) (on one i»omt UisscnUd 
from in Ml Niuccmn i ^Mouhio Amc-c 
rooddeen, 24 IV R 3 (1375), bco as to 
declaratory portion of proclamatioo, Duarka 
Nfttli t ..Uoko Clmndcr, 0 C (U1 (1833), and 
as to discrepancy between proclamation and 
ccrti&catc, Uma CUam Sen v Gobmd 
Chunder, 1 C L R 400 (1878) 

(1) See notes to section cited . and Anioa 
clicllam t ikrunacbcllam, 12 M 19(1888), 
Bboop Singh V Coureo Hull, S D N W 533 
(1800) [omission of jumiiia and nanio of 
decree holder , sale upheld as no injury] , 
Thakoor Das t> Ilsrdco, 8 D N W (I8C2) 
104 (application of same decree bolder in 
firo separate cases , tntiie right of all sbarcis 
sold , failure to specify right of each judg 
UA-iW dvlstus ot lua liability m each case — no 
injury , sale upheld] , Nundeeput v Urqubart, 
13 W B 2U0 (1870) [two lots sold as ono 
though protlainatwn treated them as 
separate] , llabu Luchmeeput i Lekraj Roy, 
8 tv B 415 (1807) [proclamation not spe 
cifymg numbers and values of promissory 
notes sold] As to misdescription in the 
case of a sale under the Public Demands 
Recovery Act, see Ram Taruk liarra i 
Moaaheb All Khan, GC W X 246(1901) 

(2) Bhihan Misra i Rani Surjamoni, 6 C 
W N 48(1001) .tlaliabirPershad*- Dhannk 
dl^nSingb.SC B N 085(1004). s c . 31 
C 815, 818 (1904), Surnoniojeo Debi v 
Dakhma Ranjan Sanjal 24 0 201(1396) 

(3) See as to necessity forafrcshproclama 
tion atter jicstponmeut, Shoshcc MookbiQ 


V Ounrka Nath Bisnas, 0 \V R ilise 84 
(ISCti) . Sanival Singli t Makbu Panday, S 
A II C R 143(1870), Okboy Chunder Dutt 
i luskinc A to , 3 tv R tluc 11 (1805), 
lekait Rai v tlirz.a Bandcli, S D N tV. 
(I8oG) 322 (sale taking plan, on day origi 
tuUy fixed alter aw order for postponement 
Itad been jiasscdj Jhoomuck Cboudhry t 
lUjah Radha PtrsLad, 25 tV R 328 (1870) , 
Roy Gouito Nath V Fukicr Chund, 13 tV R 
347 (1872), bm Asmutoonmssa Bibco v 
Khudecmounissa Bihce, 17 tv R 278(1872) 
The omission to issuu‘a fresh proclamation is 
an UTVgulanty only Bagal Chunder u 
Ramosimr Mundil, 18 0 490 (1801) 

(4) Sco Noorul Hossem V Oomatiiliiattina, 
20 tv R 34(1875), Baboo HtirdeoNaraiu v 
GirdjMKcv Singli, l9 W It 227 (1873), Bagal 
Chunder t Rameshur Muudal, IS C 400 
(1891), i'reo Lull Paul i Raclhika Prosail 
Piul.GC tv N 42(1901) 

(5) Jimmi Hohua Nundy t Ihiinclra 
Kumar Boy, C( tV N 44(1001) 

(0) JLoomuch Chowdhry t Raj ih Radha 
Pcrshad, 25 W R 328 (1870) 

(7) Sivagami Ache w Subrahmania Ayyar, 
27 M 250 (1903), T B, dissenting Irom 
Sivasami Naickar v Batnasaini Naiekar, 23 
tl 598 (1900), Lachman v Canga, 15 
C tv N 713 (1910), Sakhi Chand v 
Kulanand, 14 C L J 007 (I'JlJ), Ganga 
Piosad V Raj Coomar Singh, 30 C 017 
(1003) In Rajah Ramessur Pershad v Bai 
Sham Krissen, 8 C VV N 257 (1001), it nas 
also held tliat thero was an appeal 
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sales in cKtcutiou oi dccieos, ind the procedure aiul the rules laid down 
regaidmg them arc framed on the assumption that the property to be sold Ins 
been already attached (1) It has been held therefore that property not attached 
and not proclaimed cannot* be sold , (2) and where plaintifi attached before 
judgment and the suit was dismissed but decreed in appeal, it was held that a 
sale without further attachment was void (3) It has, however, also been held 
that though the absence of attachment is an irregularity, a sale is not to he 
considered as a nullity merely by reason of the absence of any attachment (4) 
Publication of a sale pioclauiation upon the decree holder’spropcrty at a distance 
of some half-mile from the judgment debtor’s property is a material irregulaiitj 
in the publication of the sale (5) The former section was held to have no applica- 
tion to a case m which property was being sold under a mortgage-decree m which 
a claimant objected that the property had previously been sold to him at a private 
sale (6) An order of sale after attachment on a money-decree may create a valid 
chaige on the property (7) 

“ After notice ” — The proclamation was in the Mofussil usually prepared 
withuut notice to the judgment debtor and behind his back, and he was not 
theicfore likely to receive any intimation of its contents until it was hied up 
m the Coiurt house or Collectoratc or was published upon the property The 
faultuiess of this p’^actico was held therefore to excuse objection by tlie judgment 
dobtoi (8) The Code has therefore been altered to gi\t effect to a practice 
followed m Calcutta with gicat advantage of drawing up the proclamation after 
notice to the parties, who arc thus afforded an opportumtj of settling the contents 
correctly, and in a great measure are lestraiued from subsequently raising 
obstructive and dilatory objections If objections arc not taken tlioj may ho 
deemed to have been wai\ ed (9) The original Bill proceeding on the ground that 
the object of those proceedings was to give notice to intending purchasers rather 


rejections of a claim prefeired, or an objection under rule 58, opened up the 
prospect of litigation, the intending purchasoi should liave notice of the matter 


(1) Deno RucXit t Mult^ 1^1 Paul, 

1 Hydo 158 (ISl»’-3) 

(2) Ram Onoogroho i Mt ^loiilorun, 0 W 
R 823(1860), FiilaHusaiiii Kulub Husain, 
7 A 38 (1884) 

(3) Ram Ctund i Pit vm Mul, 10 A 506 
(1888) 

(4) Kuliory Aloliun Roy t MaJiomwI 
MujaUvr Uossem, 18 C 188 (IhJO), J2 C 
)00 (1895), iliatinsuubdl in Svsiroma t 
Mibtrbaii, 13 (' h J 243 (I'ln) 

(5) Tammi Mohim ^uiul> i Lhamlni 
Kumar Roj, 6 C W V 44 (JlKIl) 

(0) llnnatrim « KIuhIiaIJi llit run, 18 11 
IS (l8,»J) 

(7) 8ir«j lliiiHi Kotr v bhvo IVnliad 


Siiiglt.SC 148(1870), s c,0l A SS, R-w 
Balkiah-n v Rai SUa Ram, 7 A 731 (I8S5) 
SCO ‘Madhu Parshad t MohrKii Smgli 18 C 
167 (1890) 

(8) Rajah Ramessur IVrsIiad t Rn 8hu» 
Krmcn 8C W N 2a7, 262 (lUOl) 

( 9 ) &CO oa to ^\alvpr of iim statements m 
proclamation (iirdiiari Singh i Ilunh > 
Nurain, 3 r V 230 (1870), AruiucLclIum 
Chrlti i Arumu.]ttllam Cliclli 15 / A 171 
(18SH). Pno Tv\l Pud t RulbAi Pro4>wil 
Paul II C U V I2(I'>0I}. I’rin Singli ' 
raiurdui, 14 (. L J 'itl (1 >11) 

(10) I.ac«. JUm I M h.sh Dis I-’ « 

l 88 (l*i(>J), S.uuLiliiLaruI Kliaii i I’lm Knar, 
20 V 112(18 18) ». r 2C U' N '>•’*) 
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The Select Comimttce, howcvtr, canttUed the propo&ed clause provided 
lor mlormation hkcly to be useful to the public in bidding, and as abo\c 
stated proposed to require the proclamation to be settled after notice to the 
parties. 

“ Time and place of sale.” — ^Property cannot be sold before the expiry 
of the period mentioned in r 68 The proclamation should fix a day for the 
sale which is not a holidaj, or a day on which the Courts arc closed bj order 
of the High Court (1) Both the proclamation of the time and place of sale and 
the holding of such sale at such time and place are conditions precedent to the 
sale being a sale under the Code (2) It was held under the last Code that it Vi as 
intended that a sale of mo\cablc property should ordinarily be held m some 
place within the jurisdiction of the Court ordering the sale. Good and sufficient 
reason must be shown for directing otherwise (3) 

“ The property to be sold.”— The judgment debtor has the right to ha^ c 
the property to be sold described uith reasonable accuracy (4) As this is to be 
expressly stated, uhere the proclamation set out particulars of the property, 
but subsequent to such proclamation a portion of the property was released 
to a third party, it nas held that a fresh proclamation must be made (5) If a 
Court directs the sale of projierty not warranted by the decree, the person 
aggneacd may follow the propert) m a regular suit (6) In a recent case 
where dccrcedioldcrs had applied for execution by attachment and sale of a 
certain encumbered share of a mahal, which was fullj described m the 
Schedule, and the sliarc was attached and sold, hut the Subordinate Judge 
granted a certificate stating that a different and unencumbered «hnro had been 
purchased, it was held by the Pfiva Council that there was no powir to sell 
the latter share, since this was not a case of a mere nnsdcscnptiou but of a 
mistake as to identity (7) The ta,k of a decree executed only enables 

the purchaser to execute what remains to be carried out (8) In the under* 
mentioned case (9) it was held that the sale of a decree fur posacbsion of land 
did not carry the mesne profits to the debtor An application to set aside a 
shcrifi’s sale or for compensation on the ground of deficienc) in thi area of 
land sold was refused (10) 

“ The revenue assessed.” — Not st at mg t hi riiijiut isan im gulariti but 


(I) Haro Jemadar t Jaduli thunlcr 
Holdar, 3t\ K SIjhc 

(J) Ikisharutiilla • L'ma Churn Dull li, 
C ".'4 (Issy) . as lo j la<» of tah m< t.«oin t 
salcUri llaiAofliidu. 4n H l U \ < 

J I04(lst>7) 

(3) I.nl.shmibai r '^aIltaIla llitajia 1 1 I< 
22 (ISMJ) 

(4) Uajab llsutt-Bsur l'( rkhad t Ha* ''bam 
Krix-cn, s C, t\ N iSTil’Mll 

(5) i'hib l*rviLash ^u 1 ^b r Sarxlai lV>*aI 
Mivb. 3C 344 (IsT') 

p) \v-aiuAlbrm N«-s«a « lU \ laiULiut'r 


put 41. l4J(lBTtt), lX>rub All Klua t 
Kbajab Molict-^iodt-tn, 3 C SlXi (iS79) aa 
to pun Em r i> ri,^bt to riii i\o Uu.L purrliaM 
w< r '<3. dbiiivuishcU la Ham 
Kumar I Ham (• mr J7 < tj7|l‘a/l) 

(?) Haja Tliakur llarmba < JiUin Ham 
(P < ). jut U J Itl (ljl3) 

(a) Oruh 1 Luu Irr Ihu^Lribuit) r (.rub 
t bun Irr 1 hucVt-i* uUj. 0 ( ^43 (laao) 

( tj (•aotkb l.al Troan r lUlunaraiu. '■ 
1 J13 4la''ii) 

(IM) Ham r DaarLa Nath KbtUrj, 

* C W N 13 ll- V). 
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tlll3obJ(.ctlon»llouldbctakcllmtllefi^stOomt^v]lcu8ce]^mgtofact a'Jidcasak ( 1 ) 

The words “ part of an estate ” mean an aliquot part of an estate (2) 

“ Any incumbrance/'— In the case of a mortgage the amount of the mort- 
gage-debt unpaid should be stated (3) An absence of the specification of 
tlic incuiubrancc may amount to a matcriil irregularity avoiding the sale (4) 
If a decrco-holdcr knowing of the existence of an incumbrance docs not notify 
it, the land passes free from it (6) Semhle, a third person purchasing mortgaged 
property hona fuh at a sale in execution of a money decree obtained by the 
mortgagee against the mortgagor obtains a good title free from the mortgage 
lieu unless the sale is made subject to it (6) Where the holder of two decrees 
attached propcity in execution of one of them, he was held to have a right to 
state in the notification of sale that lie likewise claimed the same propeity m 
satisfaction of Ins second decree (7) It was held that claims admitted by the 
parties or established by decree of Court should be entered in the proclamation 
as charges upon the property, though they came to the knowledge of the Court 
111 an inquiiy under this rule only, and have not been made the subjpet of an 
order under sect 2S2 of tho former Code It >y\s also held that mortgages 
noted in the proclamation as claims upon the propeity sold, should not necessarily 
bo entered m the certificate of sale, oi be computed as pait of the purchase money 
unless they had been admitted by the parties or established by decree, or unless 
they had been declared under that section to be charges on the propeity, and the 
Court has seen fit to sell it subject to them, but they sliould be so ciiteied and 
computed if they have thus been admitted or established, or jf the) had been 
declared under that section and the sale was held subject to them (8) 

“ Every other thing/' — It has been held that the proclamation should 
specify as fairly and accurately as possible tho value oi tho 2 >ropetty, inasmuch 
•as It W 18 a material fact for tho purchaser to know m judging of tho nature 
and value of tho propeity (9) It was proposed to amend tho rule to the olicct 
that no valuation was to be cnteied m the proclamation But this pioposal 


(1) Jlaciiighteij e Mahabir Pen. h id, 9 C 
030(188^), 'M'nlarsh'vh JIaracajarv Palam 
aiipa Chclli, 2J M 028 (1000) 

(2) luilly Prysoiiiio I^o&o v Lmo Natli 
Mulhek, 11 B L R OG (1873) 

(3) Moliuat Uigli Lall v Stub Icishad 
7 C 34, 41, 42 (IS8I) 

(4) Moll Laul Roy t; Rhawaiu Kumari 
Dtbi, 0 C W N 830 (1902) 

(C) Ivastun v \cnkafa Clialai^atlii, 11 
112 (1802) , and sto Sui^Ii 

I Hijjhoobur fajn^h, 10 bOJ (ISSi). but 
in llumbay ufeistralion i‘aa held to bo iiotiiu, 
Dhoiido I lUvji, 20 B 2J0(lb9^), T»liich 
\» it doul (id in Rain Lhaiuir i i Jnruu, 22 
n ( J1 (16J7) As to i>toj>i>cIun ital 
ua n r. M I n lilt shi i i]ki i P ui i. 5) B 
''•i .t 1. <l{l>iM) 

(■J lIiiKiii I ( nr 


(1898), Sahadu Manaji v Dorlja Jaba, 14 
Rom L R 254(1911) 

(7) Balakco Lall v Ivhuruckilhaico 'sui^h 
12 \V R 79(18b9J, nJicro morlgagco fiiJls 
under aepartto decrees for uisUlments of 
aamo debt eoo Dosibai i Jslnvartlis, 15 B 
222 (1891) 

(8) bliautappa t bubt to, 18 B 175(1&9J) 

(9) bmlafniiiid Khan t Plml Kuar, 2 
t W N 550(1898), s e,20A 412, 2o 
I A 140, R\jah R'^nuhiur Pirhlud i Rat 
Slnm Jvruscn, 8 C W N 257 (1001) , Gaiif, i 
PiOhid J Rfij (.uoin tr Siiiih, JO G 017 
(1903) frj^jhl ol njind} Ah to MhvtlaC 
tiuru should bu a ii„ul ir inviiti^ilion uito 
till qucition of % kill it ion, sto Jv nthi Piinh nl 
bUigh • Jamuiii l’ti»hid bm^h 31 P ’*-2 
(» (OI) s. I , s t U \ .(,1 


I, .1 B 113 



1 JIU>T ''iJlkli 
O 21 , r Ii7 


lALtUllUN or DLUU.I.'J ANJ) OUDLirs. 


08 a 


IiJs uot Well aduiiUil If tlit‘ jUopcrl) uf wlucli lilt 'alt is '(jUj’lit is a dtbt, 
and tlio Court rccci\cs notice from the alleged debtor tint no debt exists, the 
Court should '-ati'f) it'tlf as to the cvistcnco or otlicrwisc of the debt, and if it 
tomes to the conclusion that no debt exists diould abstain from proccedmg to 
sale fl) Should the Court Inxc reason to Wlieac that the property the sale of 
which was a-^kal for was held by occupancy tenure, it is its dut) to notif)' that 
fict in the proclamation as a warning to prospective bidders (2) 

“ Every application," etc , sub rulo (3). — Xhe Code has thus adopted 
.a prictice stated to have obtained in the 3ra<lra3 president), (3) under whicli 
the decree holder is required to a«Mal the Court b) a«ccrt lining and commumc it- 
ing the pirticulars to be specified m the proclam itioii of sale 

“ For the purpose of ascertaining," sub-rule (4) —An objection nu'cd 
m the couT'C of an nujuir) under this rule cannot be treated as a claim under 
r 53 (formcrl) 278) the latter rule having reference to claims to and objections 
to attachment (4) 3N here i person came forward in response to a notice issued 
under this rule, and claimed a mortgage hen over the propert), which was allowed 
ind entered m the proclamation of sale, and the property was 'old, it was held 
tliat the plaintiff (whose proper remedy wa' indicated) could not 'ue to have tlic 
' lie ‘•ct aside and a re sale ordered of the property freed from tlio alleged tn* 
Lumbrance \3) The enquiry under this rule 4iould be of the most summary 
character (C) An order b) an cxccutiug Court under this rule, determining the 
v*aIuatioti of immoveable properties attached and sought to be sold in execution 
of a decree is not appealable as a decree (7) 

67. (1) Eicry procUiuatiou bhali be made qh'J puWis/icd Is 

Mode ot roauns pro- Hcarbj a$ may he, in the niauuei pie&oiibed 
ciamaiion. by rule S4, suh’iulc {J). 

{2) Wheie the Couit so diiccts, such proclamation shall 
also be pubhshed m the local official Gazette, or m a local news- 
paper, or m both, and the costs of such publication shall be deemed 
to be costs of the sale. 

(J) ^Yhere iirojicrty is divided into lots for the purpose of heiny 
sold separately, it shall not be necessary to male a sepaiate proclama- 
tion for each lot, unless proper notice of the sale cannot, tn the 
opinion of the Court, otherwise he given. 

(1) llarilal Amthatbhai f Abhcsang Mcni, was held that the applicant was bound to 
4B 323 (18S0) , Suiab t Muckacaebarj, 10 disclose bis own hens 

M (1887) (4) Bhiku Bal Patd v Khemeband 

(2) Basdeo Perasad v Jutbaa ILviii, 27 A Ivulcrsbct, 14 6 369 (1890) 

034(1905) (5) Parshotam ^lanji i Ganesh Vmajak, 

(3) InSm Giribala Dcbia t MuiaKutuan, 24 B (->9(1899) 

DC 'V N 497 (1000), It was pointed out (6) Prau Smgb t> Janardan, 14 C L J 541 
that there was no express pro>i»ion rcquinng (1911) 

the decree holder to notify incumbrances, (7) Dooki v Bunsi, ICC W K 124(1011), 
though under the High Court rules ho had Panch Duar i Mam Baut, 10 C W. N. 970 
to notify the ciiatcnco of arrears lo Bam (1912) 

Chandra t Jairam, 22 B 680, 091 (1897), it 
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“ Shall be made ” — See iiutts lo last rule .vud to r 0, and as to fixing in 
Court House note (1) Tlie ivords “os nearly as may he'’ have been inserted 
because the provision applies geucmlly to sales of both kinds of property, and 
in the case of moveables the provisions of r 5 relating to immoveables cannot 
be applied in their entirct} An omission to carry out the provision of this rule 
is an irregularity, but does not render a sale void (2) 

Advertisement — It is right that the Court should permit any advertise 
inent reasonably required which might have the effect of giving notice to all 
possible purchasers (3) The power of advertisement is now still further extended, 
and an option is given not to publish m the Gazette, which is not commonly 
read by the classes most affected The costs are as imder the last Code costs m 
the sale (4) A want of correspondence between the advertisement and the 
schedule of the pioclamation is an irregularity which might need to be set 
right by the Court if the sale was otherwise regular (D) 

“ Lots.” — The substance of the decision (6) on the subject of the division 
of a joint area mto lots has been incorporated It had been previously held, 
prior to the amendment of the last Code by sect 29 of Act VII of 1888, that 
where several separate properties arc attached there must be a separate 
proclamation (7) 


I] 68. Save in the case of property of tJie Und desenhed lu 
the proviso to rule iS, no sale /lereunder shall, 

imeo sae. Without the consent in writing of thejudginciit- 

debtor, take place until after the expiration of at least tluity 
days in the case of immoveable property, and of at least fifteen 
days in the case of moveable property, calculated from the date 
on which the copy of the proclamation has been affixed on the 
couit-house of the Judge ordering the sale 


“ Consent ” — application made on the day of sale by the judgment 
debtor tint a part only of the property should be sold, instead of the cntiiet}, 
lb not a consent under tins rule (8) 


Sale in contravention of rule — There has been a difference of opmion 
on the question whether contravention of the provisions of the section {2J0) 
which this rule replaces, is an illcgvlit> vitiating the sale,(9) or as is the ca^ 


(1) Jlohunt Megh Lai Poorco i Slub 
Pershad Aladi, 7 C 34 (1881) 

(2) Xana Kumar Roy t Golaiii Cbuiidtr 
Doj. IS C 422 (ISJl), JaoCiuatb tsiliai t 
Dip lUiii Koor, 22 C S7I, 870 (ISJo) 

(J) Ra» ^Tonm Ira Buhadoor t I utliimbh 
^^a^falngL 1C W N ch (1897) 

(1) T/iusv^rtioimg lliti diQicuUy dtiJt 
i KriatvKuhorc i Soorjonalh Sirtar, 
JO H K 1 , 1 ^ 08 ) 

( ) lUja rha^ BirmUa i Bban 
{!' C ) 1 J C I J \u (IJIU P 


(0) Pedro do Peiiha v Jaibhoy Irdtshir, 
12 B 308 (28S7) 

(7) Tripura Sundan v Durga Cliurii P.^!* 
110 74(1884) 

(8) H-krbiiiia Sail ki 1 Bliiiro Pt rab id 5 C’ 

2oJ (1879) 

(U) B ikahi Xaiid i "M ilak Chand, 7 V 
(1885}, S.»dbusanr;] t I'anchilio, Jl C I 
(1880), JiwoUi Mitliufk Di" 9 ' 
(|S87), 0 Prw.1 1 1 Ji„ r.al lUi, 11 t 
loJ (188)) 
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a mere irregularity, (1) which did not avoid the s>alc m the absence of luoof of 
substantial injury. 

69. (I) Tile Court may, in its discretion, adjourn any sale f*. 
Adjournment or stop- /icreuiidcr to a Specified day and liour, and 
page of sale. tjig officer conducting any such sale may in 

his discretion adjourn the sale, recording his reasons for such 
adjournment : 

Provided that, where the sale is made in, or 'within the pre- 
cincts of, the court-house, no such adjournment shall be made 
without the leave of the Court. 

(^) Where a sale is adjourned under suh-rulc {!) for a longer 
period than seven days, a fresh proclamation under rule 67 shall 
be made, unless the judgiuont-dcbtor consents to vaivc it. 

(d) Every sale shall be stopped if, before the lot is knocked 
down, the debt and costs (including the costs of the sale) are 
tendere’d to the officer conducting the sale, or proof is given to his 
satisfaction that the amount of such debt and costs has been 
paid into the Court which ordered the sale. 

“ The Court.” — Tliat is the Court cxccutmg the decree A Judge cauuut 
order a Subordinate Judge to postpone a sale in a case pending before the Court 
of the latter officer (2) 

Adjournment. — ^TJiis is a matter of discretion AVlicthor it should bo 
granted must bo determined upon the particular facts, and precedents (3) 
are not profitable TJio Court must consider not only the interests of the 
judgment-debtor, but also the possibility of prejudice to the decree holder 
^Mtcn, ho^>e^c^, a sale is adjourned, the provisions of the rule should be followed 
with exactitude (4) See note'^ to r 60, ante, “ IVoclaniation ” It is the practice 
to place all properties intended for sale on a list, and to proceed with the sales 
from day to day, commeuemg on an appomted day .Vs eacli property is taken 
up ID its turn, an adjournment of the sale of a particular propert) wliicli is the 


(1) KoLil Smgh V Edal SmgL, 31 C 385 
(1901) , Tassaduk Kasul Kliaa t ^Vhiaad 
Husam,21C 60(1803), £01 A 170, Abdul 
Nasia v Doobal Dass, 1 1 C L R 302(1&S2), 
}>Iobunt Alcgli Lall I’oorco v Shib IVrbhad 
Madi,7C 34, 39 (I&81), tenUtat baina, 
14 31 227 (1890), Bagal Cliundcr t Ramc 
shurMuudal, ISC 490(1891), licIdaUothat 
it was uot iicctaaarj that sect 290 of former 
Code must bo cquallj followed when adjourn 
ment under sect 291 of that Code unlt^ all 
tbo judgment debtors w an cd fresh proclama 
tiun], Rahchandar Bahadur r Kamt.a 
RrasaJ, 4A JU0(l8s2) 


(2) Jaistcc Ram r Uijai Kooor, S A 1! C 
R 177(1873) 

(3) Janakco Nath 3IooLcrjcc t Radha 
31ohun CliatUrjtc, 20 \V R 130 (1873), 
Ahimd Ueza i Khujooruomssa, IJ R 281 
(1870), Venkata Narasimha t \(nkata 
Knsbna, 5 31 if L R 410 (1870) , fjo>md 
VaUkar v Bank of India, 4 B II C R , A. 
CL J 104 (1807) [sole need not be clos<-d on 
first da^J, Jautce Bam r Bijai Kooer, 5 A. 
II C R 177 (1873) 

( 4 ) Viukata bubbaraja r /ammdar of 
Korrrtuiagar, 20 31. 159 (IsOo) 
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consequence of suck piocedure is not iu adjournment ivithm tlie meaning of tkei 
rule (1) 

“ Any sale ” — Ihe rule applies to mortgage sales (2) 

“ Specified day and hour See notes tor 66, “ Proclamation ’ iVssum 
ing tliat a fre&li proclamation is necc«sarj , an omission to i^-suc it is onl) an uregu 
lanty, and if it in\ohed no loss to the judgment debtor, it cannot be set aside 
Thus 'where a sale was postponed and a fresh proclamation was issued directmg 
it to be held on a certain date, but owing to the absence of the presiding officer 
on that date it took place eome dajs later, the Privy Council held that it was not 
in contravention of sects 289 and 291 of the last Code (now lepresented b) rules 
66 and 69 of this Order) and that e\en if there had been any irregiilarit) in it 
It could not be set aside in the absence of substantial injury (3) In such case 
the judgment debtor should object to the confirmation of s ilc and not seek to 
impeach it by suit (1) 

“ Fresh proclamation ” — Sec notes to r 66, “ Prod imation ” 

"Knocked down” — A bid may be withdrawn until the lot is^luiocked 
down (6) 

Payment — An assignee after decree m a mortgage suit is entitled to deposit 
and wlicro this was refused and the judgment creditor bought himself, the «al6 
was set aside (6) A payment made to prevent a sale is not a \oluntar) pajment 
whether made by the debtor or a third party claiming the property (7) 

j, 70, Kotliing m t tiles 00 to 69 shall he deemed to app^y 
® ^ Saving of certain <^^^6 chsc in whicU the execution of a decree 
has been transferied to the Collector 


] 71. Any deficiency of price which may happen on a rc sale 

Detaulting purchaser V I'^ason o£ the purchaser’s dehuJt, and all 
answerable for loss on expenses attending such re sale, shaii be ceru 
fled to the Court or to the Collector or sub- 
ordinate of the Collector, as the case may be, by the officer or other 
‘petson holding the sale, and shall, at the instance of eithei tlic 
dec) ee holder oi the judgment debtor, be recoverable from the 


(1) Lai Mohun Chowdliry t Nunu Mvlia 
tned, 17 C 152 {188J) 

(2} Sco llajab Ham Singhji v Chunni Lai 
10 \ 205(1807} llarjasHaiv Bamcabwar, 
20A 3S1(1808), SCO Bibi Jan Bibco V Sacbi 
Uowa 8C \\ N G84 , e c 31C SCS, Bipm 
"‘^'tindra 37 C 897 (UK)} 

\ Baiij, Ual v RavanishHOf 

\wuhmir> ^ K C U \ 1 (UIJ), 38 
, U K 3>» 

C/i'i ^ ram « \kl>ar iluaaaiii, 

'y ) UC I J a. 


/'A 


, j n 111 I It 


83. 34 I A 37, 20 A IOC, H C W N 
393 

(5) Agra Bank v Ilamlm 11 
(18JO) Kenaram v Kailasb Cbaiidn J 
G L J 53 (1913} . 

(0) Bibati Lai t Gnuwt Kai 10 A 
(1887) 

(7) OinnloLalSiicari Baindliun Cl akic 

J8 n 11503 (1872} latimi lv}>atw» ^ 
Mthomi 1 Jan Chowdr> 12 'I 1 ' 

(18U8) \ai\ ofJbT- Mtt UJ 
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defaultnif/ puichasci uudti iko ptousions relating /o the execution 
of a decree for the of money 

"Purchaser’s default" — i>ccC Jjt of VIII of I85y, 6o far as it 
relates to the subject matter of the present rule, ran “ If the proceeds of the 
sale tc/iic/i IS cicntuaUy consunuHalcd be less than the price hid bj sucit defaulting 
purchaser the dijjcrcnce shall he Icuable from him under the rules for enforcing the 
paguient of money in satifuctioii of a decree of Court " The present ^vo^dIng 
uas adopted b} sect 203 of Art X of 1877, sa\o as indicated in italics Of 
the alterations so indicated the on!) important ones are tlic addition of tiic uords 
‘‘ or to the Collector or subordinate of the CoHedor, as the ease may be, and “ or 
other person ” which were made bj (he present Code 

The rule applies to re sales in consequence of default in pa} meut of deposit 
under 0 XXI r 81, or in pa} ment of purchase money under 0 XXI r 85 
and 0 XAT r 86 , (1) and under 0 X\I r 77 , (2) and whether the propert} 
be moacable or munoacablc (3) caon when the proper!} is resold forthwith, 
owmg to the judgment creditor repudiating the bid of his ofecut , (4) also where 
the purchaser refuses to pa} the purchase mono} owing to the same propert} 
bemg sold the nc\t da} m execution of a decree of another party a%ho had a 
preaious lien on the property , (5) but the re sale must be of the same piopcrt} 
as first sold and under the same description and an> substantial difference m 
matters required b} 0 XX[ r CG, disentitles the decree holder to recoacr any 
deficiency of price (0) It docs not appl} to a case where tlie purchaser makes 
default and a re-sale is ordered but does not take place owing to the property 
being sold m execution of another decree at the instance of another judgment 
creditor at a lower price (7) 

"Any deficiency of price " — Docs not mclude mtercst on the price (8) 

" Shall be certified ’ — Ihe absence of a certificate will not preaent the 
decree holder or the judgment debtor from recoaenug the deficiency from the 
defaulter (9) 

“ At the instance of either the decree holder or the judgment 
debtor " — The judgment debtor is not bound to proceed under this rule and 
it does not debar him from haaing the re sale set aside on the ground of irregu 
larity , (10) nor does it debar the judgment creditor from proceeding upon his 
decree against any other property of the judgment debtor than that orij^mally 


(I) Javlierbaiv llanbbai CB 575(1831) 

(J) Ramdiiant V Rajratii, 7 C 837(1881), 
Rajendra I«ath v Ram Charan, 2 C N 
411 (1893) 

(3) Ramdhaoi i RajraQi, 7 C 337 (1881) 

(4) \ allabban v I’angunni, 12 M 454 
(1$SJ) 

(5) Suuraj BuksU i bni Kishcn 0 W R 
Mto 1.0(1600) 

(G) Baijiutb balui t Mubcip Namui, 15 


C 535 (t8bJ) Cf Gangadas t Bai Suraj, 
36 B 329(1011) 14 Bom L R 2o0 

(7) Bisoklia Mo} eo V SoDatua, lOW R 14 
(1871) 

(8) Soor] Bubsli t SrcclusheD 9 W R. 
500 (1866) 

(9) Tapeei Lai t DcoU Xandan, 10 A 22 
(18J6) 

(10) Bepiu Chuiidir v Modboo budua, 12 
C L. R 31G (16S2) 
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fcold (1) He has uot to ^\alt till tlic deficiency i* realized , (2) nor cau tlie amount 
bid at the first sale be deducted from the decretal claim ; (3) but the Calcutta 
High Court held that the judgment-debtor was entitled to credit for the full 
amount bid at the first sale (4) 

“Defaulting purchaser.” — The principal and not the agent bidding at 
the sale is liable, and lecource should be had against the principal, and on his 
pro\*mg his repudiation, the agent can be proceeded against on breach of contract 
or for a false representation (5) 

Suit. — suit will lie to set aside an order under this role (6) 

Appeal. — ^An appeal, it was h«.ld, lay from an order rejectmg a petition to 
recover from a defaulter who was the judgment-creditor, (7) a nd even where 
the defaulter was not a party to the suit (S) The Allahabad High Court, 
however, held that no appeal lay , (9) vvliile the Calcutta High Court held 
that both an appeal and a second appeal lay from an order directing a dcLmlter 
to make good the deficiency (10) 


72 . (]) No holder of a decree in execution of winch 

Decree-lioUer not to property is sold shall, without the express 


bid lor or buy property permission of the Court, bid for or purchase 
tnthoutpetmmion. property. 


(2) WAere a decree-holder purchases with such permissiou, 


,,,, , „ the purchase-mouey .rud the amount due on 

tVAere decree-holder ,15 *t • 1 a jj n/ 

the decree mtry, suojtct to the provisions oj 


purchases, amount ot — — ^ ^ 

decree may be taken as section so, beset off .igajiiit oue another, and 
the Court exccutini; the decree shall enter 


up satisfaction of the deciee in whole or in part accordingly. 

( 3 ) Where a decree-holder purchabO*, by himself or through 
another person, without such permission, the Court may, if if' ’ 
thinlis fit, on the application of the j’lidgment-debtor or any 
other person tvhosc interests are ajftchd 67 the s.rle, by order set 
aside the sale ; and the coats of aiich application and order, and 
any deficiency” of price which may happen on the re-sale and all 
expenses attemling it, shall be paid by the decree-holder. 


(1) Ivliirod'i IT c Cohiu tK»nuUnw, 

w n 119 (is 74 }, iJ 11 u u in 

(_•) GourChundirt Chutidi r (.iww »r, s C 
JJI(1S.SJ). IOC L.K dJl. 

(3) UiatidrbV Bajiuji 1 SLikh UvU», - 1*. 
{lb7b) 

(4) Joobraj biu^ t t.our lluVsli, 7 W II 
J10{lat>7) 

(3) Iluno lUtn r llur 1\ r>li% I, JO W U 
silan.l3J7(li>73) 

(0) raiHsi ml t K-okf .NaHdui, 10 I JJ 


(7) \altablun 1. l*aiij,umu, IJ W •1'^ 
(I'^l) . Viuir irir-th-t t \\nL.ituIwda, IS M 
4.J(lsC.) 

(x) lUi'uath tviliai i M bixp .Ntrun, 1<J 

^9) lUhi ImlvJj t lUij .Nnth. 13 \ 
(l''ll), JXTLiNtudtni 1 bi>i>i I.»l, 14 \ 
JOl(lMJ) 

(10) K'vli Kb>I) rp I Guru l*rit.v»d, Jj I '* 
(l^l'}, JO W N (O'*, llajni Ir* Nalh r 
lliiu 1 htraii. J (' W* N* (II 



I tR T Hn* 
O 21, r 72 


j\Kimo\ or I)Icrh2< \s*i> niiin.iis. 


0^0 


Bidding by decree holder Tin-t nilc ih «ii]iihr to t 21)1 dl Act X nf 
1*'7T '■wr tliil thr* li»t (hu'-o ln<* liorn ndilnl 1»\ Art Xl\ t»t 1832, nnd tlic 
>c< ids m it-ihfs b\ llie piT«rnt C«r 1<* Of tlio u(»r<Ii “ tubjcrl (o the pro- 

ruunjt c _/**rrfum 71 ” }ii%c Ik-ch «uh«titut<tl for “ %flr no i/rjirr^,*’ nnd tlip wonin 
** II /rrr>^* arr n^TCtr f * (at *' n in 

“ Holder of a decree *’ — Vn n' i^iico of a dmio under nn onl a^rremont, 
llio ron'Jilrrnlion of wlncli w not j>nd till ifccr the «n!c. m not i decree liolder 
nnd It unn«YC -in for him to oht-im pcriiii-><mn tn hid (1) 

“ Where a decree holder purchaecs.” — I fe ii hound to exem^c the moit 
KTupulous fnirnr*H , if he or Ills aj^cnl di«‘-u.vlrs others from purcJinsing, or 
ojxnU di'jurnpi tlic propertj (2) it m ^utlicient ground to set noido tlie sale (3) 
The IVIN'S tViuncil hn\c held that that in to*» »«ceping in its ternw md lease 
to hid puts Uim in the •‘Mne po Uion an ans other purchaser (1) It 'Aouhl \>c 
ililhruil if tlic di-i^iriging renurkn ucre nude hv i purclnscr who win not tlic 
ills H c holder ( i) If the diTrcf l»e rcscr'-cil the 'lies under it to disrrec holders 
fall thrr)U^.h hut not tiie v.de-i to fwon* purrhisers wlio wen not parties (O) 
V ilcrree hohhr purehi’*ing with lei\« to hid md n t o(t mu't pa\ the dcpo'it 
re jutrtsl hs feet TtWIO XXI r ^llmci'li hut the vile ought not to h* «et aside 
for difitiU where ill parties (including the (lu\ernment as npre intisl ha tin 
oflicc r rondueling l!u m 1< ) w live ih« ir ncht to the deposit in r I'-li (7) 

“With 8uch permission'’- fin d«sret holder w vholutih bound to 
oht un pcrmi'>«ion before he < m purrhas« (8) Lci\e t*) Ind puls llio ilocrec 
hohlcr m the ‘same position is ana other purcha*^tr (9) 

“ Be set off" I'lU’ was not allowed where tlic proaisions of sect 293 of 
tlic former Code applical (10) the «et off being intended to preaent trouble aud 
tnconaciiicncc nnd not to alter the substantial nature of the transaction , (11) 
and the set of! can onia be accepted for so much of tlio judgment debt as the 
assets applicable to its discharge maa suffice to satisf} (12) The purcla«cr can 
Old) Ik compelled to refund the rateable amount duo to the other attaching 
cndilor, either b) suuimar) process in execution or b) suit, or he nia) bo giaen 
the option of electing a ic sale (13) The tenns of the present rule mako the set 
oil subject to the proaisions of seel 73 A mortgagee decree liolder, with 

(1) Daksbina Mohan t Uasumati 4 ( \\ v bnnath, 27 C SlO(lOuO) 4C M \ hJ2 

N 474(1000) (7) Gopal Sui^U t Uoy Bunwan, a C L R 

(2) UuUiinec Bullubli v Brojonatb, a C 181 (1879) 

303(1879) (8) Itukhinco Biillubh t Ilro]onath,aC oU3 

(3) Moopciidro bath I Brojendro Nath 7 (1879) 

G 346(1831) (t)) Mahabir Persha 1 1 Macnaghten, 16 C 

(4) Mahomed Mua v Sanasi Vi aja 33 682(1889 P C), 161 A 107 p 114, Mabo 

M 227(1899), 27 I A 17, 4C W N 228 medMinaw Savvasi, 23 M 227 (1809 P C) 
Daksbina Mohun « Basumati,4C W N 474 (10) Shnmaas v Radbabai, 6 B 570(1882) 
(] 9 <X)) « (11) Tapomdi v Mathura I,all, 12 C 499 

(5) Lalmohunv Nunu Mohamed, 17C 152 (1885) 

(1889), GuDga baram w Annada Moyce, 12 (12) \iia»gaaav Varada Ayjangar, 5 M 

C L R 404 (1881) 123 (1882) 

(C) Zainul Abdin v Muhammad Asgbar, (13) Madden v Chappani, IIM 3 >Ij(1&S7} 

10 A lb6(lSS7) , 15 1 A 12 Si-tUmedmal 
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permission, purchasing tho mortgaged property in execution of a decree, and 
setting off the price, which was insufficient to satisfy liis decree, was not bound 
in subsequent execution proceedings to give credit foi the market value of the 
mortgaged property, but only for the actual purcliasc price , (1) but where tlie 
property sold was the equity of redemption, and after purchase the mortgagee 
decree holder applied for execution of the balance of lus decree against the 
assignee of the mortgagor, he had to give credit for tlic price set off, plus the 
mortgage debt, tliat being what an independent person would ha\ c had to pay 
if he had purchased (2) It '^ouId be otherwise if he had sold the mortgaged 
property (3) The mortgagee decree holder purchasing docs not stand m a 
fiduciary position towards Ins mortgagor, (3) and is only obliged to give credit 
for the amount of his bid (4) In the Mofussil the purchaser may give a receipt 
for the amount due under lus decree, instead of pa) mg cash into Court (5) 


“ By himself or through another person ” — purchase hy the un- 
divided son of a decree holder is presumabl) with joint funds and is the purchase 
of the decree holder (6) 

“ The Court may ” — It is di!>crctionar) witli the Court to set aside a sale, 
and it -will not do so if no substantial injury has resulted (7) 

“ On, the application of the judgment debtor,” — Tins cannot bo done 
by suit as the dieputo falls within sect 47 , (8) e\en where the sale uas procured 
by fraud, and purchased by a person who was not a patty, a suit will not ho, 
at all events as against the judgment-creditor, (9) likeui'e where the sale ms 
brought about secretly and the purcliasers were bmaniuJiirs of the decree 
holders , (10) not will a suit for possession he aftir tho ' ilo his been set aside (] 1) 
“ By order set aside the sale A pureJu^o by a dtcne holder, witliout 
permission, is not tpso facto \oid , it is a gooil silo until «et i^ide , (12) but where 
he applied for permission and it Ins beta nfusod iiid act he purchased henaiiit, 
tlje Aole w as vt aside 113) 

Appeal — An appeal lies fioiu au onUc uiuUi thu rule under 0 XLIIf 
r 1 (/) But it was lield tliat no appeal 1 1 ) from an older rt fusing permi'-sioii 


(1) Muhammad lluscn I Thakur l)har»m, 
IS A ai (1S95) 

(2) Krishnisanu 1 makiftimuaJ, IS M 
I i3 (1803) 

(1) Shc< futh I Jmki IWid, lot 
1 12(1888), Mahahirl’irslud « aiacna^hluj, 
10 U rs2(18S3P 0), 10 1 A 107, p J14 

(4) Gonga Pen,had i Jowaljir, 10 C 4 
(IbUl) 

15) Kilt Hat Chumlor t Kishiib Chiindtr, 
low U 40(1871) This ilicLiion H w beforo 
till ro w-iH an^ jiro\iaio» lor act oil lu th« 
tolo 

(IJ) .Nara\ lu t AjujJ T H IJO (ISM») 

(7) \I klliura 1 N illuini I«all, 1 1 1 7Jl 
(Isv,) 

(H) \u\ti„lu,vv I \Mik*Ua luvrjaf. 1 M 


2I7 (1882), Glim 1 ''ikliirim, 22 n 271 
(1890) 

(9) Sikhiramt DunoJir,9B 16S(18S0» 
MuUcndru Virain t (,o[mI MtmduJ, 17 C 7i • 
(1890) 

(10) Durgv Kiiim ir • IUIh iiit Siii„ 

478 (1901) 

(11) Vuiiragliav \ i \ enkal i, 10 'I 
(18J2) 

(12) In the 111 liter of \ leraiuh tiicU^, 14 
n H 40".(lJ»7U), 8 c.UIl L U \li> 
)a\bcrbai llinblui. 5 11 575 (IbSJj. 
thintaiQ inr i\ i \iUiibti, 11 U o63(l8'>«) 

(IJ) M tiu ini li fiazi I i Ham Ixill, lOt 7'>7 
(issi) f II ui.l m Tlnlliu .Niiik I hotili 
iUiili, 12 M 212(1 *0-)) 
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H 31, tT 3.1 

io 1 «]»■( ’i 1 1« r to I j 1, 1 il It di 1 npim»t Ati onlrr conririiun.j or netting i«i*lc 
I r i« fu‘ir.r to t ^«) If ^ • \!r (1) X«i »«on 1 aj>|ir)l hr* from in onlrr on ippril 
umhr till* nilc, ii itwiil ‘iTiilmp thil ff<l 17 lor* i »cjurito ?ml m such 
n <i‘r 12) 


73 Xo olijrcr or other }tcrson haMUg any duty to perform (i 

on cn L dd ng COJintCtlOIl Wltll atlV Sllo sImII, cUllCr 

criunhtuct^c^cnt (lircctly OF uidircctU, Ijitl foF, acquifc or 
at It nipt to .nquiio .'tnv intcnst in the property 

Bidding by ofllccr*,— TIit« ru/c coiTc«|MjrnI< inili sett -f03 of Act X of 
l''7T, i\c t! it thr td«i * tr (ifft jKtfon ’ ha>c liccn mlilctl 1)> the pri ent 

(<«lr \*hirh »uh»1ilulnl ' f/«* ^ # f / ft r ‘ «i» _/ ;>ro;n rty *o/i/ of suc/i 

>iU 

‘No ofllccr'-Tiic plnihr «f » pai) !•» not in oUirrr , (3) but wlioro 
1 J Idtlrr "irtri) improjicrlt, \ silt* to Idjm wi' ‘rl T.nJt* fl) The* Clilculta 
Ififh Oiuit Init* hnwt Mr hold it w ih it»|)rt>]>cr ft»r 'i \ ikirl ictin/ m otccution 
jini cttluv* to null luin‘'cU in aii> wi% micnittil lu the punln e,('>) and 
in the N< rth \\«'t |I'idir* ire duKttd b\ nmihr onUr^ not to jmrTln '‘0 
jiriijcrt\ K)hi in ticrution of dc^recn m uliirh thev are roncernnl ainl it \MS 
ini xpttlii nt tint thr\ rlioiiM h) jmrrlin*c li«-omc tin prr-oiw cntitlwl to execute 
drcriK m surli sun«(tJ) ffie uonln added give the rule a much wider scope 
So lud^e hgal practitiotjtr, or ofiicet connected wUh any Court m xlloweil to 
« 1 « d m arti mil le rl inn* h) ‘cct 130 of the Tnn’*fer of Propertv \rt (7) 


iSd/e of wioicflWc pro/icrry 


74. (/) Whac the property to be sold iS agncultmal produce, 

Sale o/ agiicultural ^hc SOle shall bc hil(l,’~ 

(«) if such produce a rjioiiing creq), 
on 01 near the land on uhich such crop has fjronn, or, 
(6) i/ s«c/t proditcc has been cwf or gathered, «t oi near the 
(hreshnq floor or place for treading out giain oi the 
hie or fodder stach on or tn tt/iich it is deposited 
Froi idcd that the Court may direct the sale to he held at the 
nearest place of public rcsoit, if it is of opinion that the pioduce 
IS thereby likely to sell to greater adiantage 


(1) Durga Sun Un t Goiinda Chandra JO 
C 3G3 (1883) Jodoonath t Brojo Mohun, 
13C 17-l(l8SG), ho IhAlln^int MniJnw 
15C W N 802 (P C 1911). 38 C 717 14 
C L J 241. 381 A 120 

(2) BhagbutLallv Narku Roy, 21 C 789 
(IS9t) 

(3) Atagirwaini i Unmanathan, 10 M 111 
(188G) 

(4) Subrarajulu v Kotayja Ifi M 389 


(1692) 

(5) Nuadeeput v Urquhoit, 13 W R 209 

(1870) 4 B I. R 181 SCO also tlajccl 

Ilosseuie llaCzAhmcd 17 U R 480(1872) 

(6) Gosham Jag Roop t Chiagun Lai, 2 
N W P II C R 40 (1870) 

(7) Seo also Jiathn&samtv Subramanja, ii 
M 66 (1887) , and Singaiticharlu v Sirabai, 
11 M 493(1888) 
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permission, purclnsmg tlio mortgaged property m execution of a decree, and 
setting off the price, which \\ as insufficient to satisfy Ins decree, was not hound 
in subsequent execution proceedings to give credit for the market value of the 
mortgaged property, hut only ior the actual purchase price , (1) but where the 
property sold was the equity of redemption, and after puicliase the mortgagee 
decree holder applied for execution of the balance of his decree against the 
assignee of the mortgagor, ho had to give credit for the price set off, plus the 
mortgage debt, that being what an mdependent person would haie had to pay 
if he had purchased (2) It would be otherwise if he had sold the mortgaged 
property (3) The mortgagee decree holder purchasing docs not stand m a 
fiduciary position towards his mortgagor, (3) and is only obliged to give credit 

for the amount of his bid (4) In the Mofussil the purchaser may give a receipt 

for the amount due under Jus decree, instead of paying cash into Court (5) 

“ By himself or through another person.” — A purchase by the un 
divided sou of a decree holder is presumably with joint funds and is the purchase 
of the decree holder (6) 

“The Court may,”— It is discretionary with tlic Court to set aside ^ sale, 
and it will not do so if no aubstantnl injury has resulted (7) 

" On the application of the judgment debtor.” — This cannot be done 
by suit as the dispute falls vithm sect 47 , (8) even where the sale was procured 
by fraud, and purchased by a person who was not a party, a suit will not liOi 
at all events as against the judgment creditor , (9) likewise where the sale iias 
brought about secretly and the purchasers avere henameedars of the decree 
liolders , (10) nor ill a suit for possession ho after tlio sale has been set aside (1 1) 

“ By order set aside the sale ” — purcliase by a decree holder, without 
permission, is not tpso facto void , it is a good sale until set aside , (12) but ^heio 
lie applied for permission .and it has been refused and yet ho purchased benaini, 
the sale was set aside (13) 

Appeal — Vn appeal lies from an order under this rule under 0 XLIH 
r 1 (/) But it ivas held that no appeal lay from an older icfusmg penuissioii 

(1) Muh%mmad lluWn V TUaV'ir Dharam, 217 (18S2) , Genu i Sakliiriiii, 22 B 

18 A 31 (1895) (1800) 

(2) Kmliinsinu Janakiaiiunal, 18 JU (9) Sakliarami Damodar, 9 B ■t08( ' ^ 

15J(1S93) Afolicndro Naram i Gopil Uondul, 17 L < 

(3) SheouatU Do'.s \ I’robad, 16 C (1890) ^ . 

132(1888), Mahabir Ptrsfivd i aiacnaghli ii, (10) Lurga Kuin\ ir i I5al«ant Sin„ - ' 

IOC r,82(J889P C), 10 1 A 107, p IH 478(1901) 

{^J Gunj,a rcr»had « JowaJur, 10 C 4 (II) Viraraglu^-i t Vc»U< i, JO '• 

(18U) (U‘J2) 

/5) KJidlat Chuitdor t Ivisiuib Cliundtr, (12) In tho inattcrof (toraiwli thet y, 

10 \V U 40(1871) This detLMon M 13 before U « 405(1870), s C.OB B 11 Api‘ 
till ro M iH aii> provLsion for set off in tho Jivliirliai i Ifanbliii, 5 B 575 (1^ J ‘ 
tolo Uiuitamaarav t Vitlubu, H B 5b3 

{^.)^^ravlu» Anaji 5» JJO (ItteO) (IJ) Mahojiu IGazto r Ham Ix>II, lOt i 7 

'-) NUtliiir-ilHi. NilliimiUII,JIl 711 (J8Sl) f. 11 .»ul m Th ilhn AnKk i Bun W 
(•’'**7) lBdli/l2M 2I2(1‘*0JJ 

(1) a irir>,,li IV V i \ I nk.vt i( }i vrj vr, 7 M 
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lo 1 docrtc holder to hid, hut it did npiinH Aii onlcr confiriiung or ecttiiig isulo 
or rcfu«.in« to fct ^"idc .i « do (1) No second appoil hr-* from on order on appc.d 
under tliii ndc, notuitlistmding lint sect 17 hirs o •'Cpanto suit m such 

1 Cl'-O (’) 

73 Xo ofliccr or other person bavuig any duty to perform [5 
Fcstncuon on bidding Ml COnncCtlOn With ailV t>Alo sliull, either 
or purchase bgojpcciM Jircctly or iiidircctl), bid for, acquire or 
attempt to .icquirc any interest in the property sold. 

Bidding by officers — TJm rule com-'ponds with sect 292 of Act X of 
lb77, tint tlic uords “or other jxrson” ha%c been added bj the present 
CVnle, wjneh al'o '■ub'titulcd " the jtro]>erty fotd for “ nti'j projKrty sold at such 
•iile 

'^No officer The pleader of i pirt) u not an oUiccr , (3) but where 
■.uch T, plcider acted unproperl), a sale to him «ct aside (1) The Calcutta 
High Court liaae, ho\\e\cr hold U was improper for a aakccl acting in c\ccution 
procccthnga to nuke lnm«clf m anj waa interested in the purcln'c , (*i) and 
in the North pUnders arc directed b\ cmular orders not to purchase 
property *old in execution of decrees 10 which the} are concerned and 16 uas 
inexpedient that thej «liou!d hj purchase become tlic persons entitled to execute 
decrees in ‘surh «uii9 (Q) TJic words added gi'e the rule a much wider scope 
No Judge legal practitioner, or ofliccr connected wth any Court is allowed to 
ileal in actionable claims b} sect 130 of the Transfer of Property Act (7) 


5afc 0 / inoicahle projicrty 

74. (/) Whete the properly (o be sold is agncuUuial produce, 
Sa/e of agricultural tlic sale shall be held , — 
produce (ct) qj such produce IS a fj> owing ciop, 

on 01 near the land on tihich such crop has grown, or, 
(6) 1 / such produce has been cut or gathered, at or neai the 
tlireshmq-jloor or place for treading out gmin oi the 
hi e or fodder-slack on or %n winch it is deposited 
Proiidcd that the Court may difecl the sale to be held at the 
nearest place of public resort, if it ts of opinion that the pioduce 
IS thereby likely to sell to greater adiantage 


(1) Durga Sundan V GotukIa Chandra 10 

C 303 (1S83) JodoonalJi » Brojo 3lDhuii 
I3C174fl6SC) li-o Tfaa IIn>in r ajallntn, 
150 W N 8C2(P C 1911), 38C 717 14 

C L J 241, 381 A 120 

(2) Bhagbut Ball i >arku Boy, 21 C 789 
(1894) 

(3) AlagirL^ami t Hamanatban, 10 M 111 
(1880) 

(4) SubrarajTidu » Kotayja IS M 389 


(1892) 

(5) Aundeepui » Urquhart, 23 Jl 203 
(1870). 4 B L R 182. see also Uajed 
llosscinv HaSsAhmed 17 W R 480(1872) 
(0) Gosbaia Jag Roop t Clungun 1^1, 2 
^ W P H C R 40 (1870) 

(7) See also Rathnaaamiv Subraman^a, 11 
M 56 (1687) and Smgaracharlu v Sirabai, 
11 M 493(2383) 
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sect 252ofActVIII ofl859 Bysect 298ofActX oil877, thewoids” pubhs/i 
tng or conducting ” were inserted, and instead of the words “ hy reason of such 
iTTcgulanty mag recover damages hy a suit in Court,” the words “ hg reason of such 
xrregulanig at the hand of any other person may institute a suit against him for 
compensation, or {if such other personhethe purchaser) for therecoiery of the specif c 
property and for compensation %n default of such recoicry ” were substituted 

“Irregularity’' — The omission in the sale proclamation of the amount 
of the decree is not an irregularity, (1) noi the omission of the service of the 
notification of sale on the judgment debtor or in his village (2) The fact that 
the amount really due is overstated will not invalidate a sale in execution , (3) 
but if the sale proclamation warrants a title the injured party may apply to set 
the sale aside, (4) it not being a mere irreguIaiity,(D) and the owner can follow 
the property in the hands of the purchaser (5) 

“ Any person " — If a person sues torecoM^r possession of what was taken 
in excess of the interest of a judgment debtor, without seeking to interfere 
with the sale m execution of the interest of the judgment debtoi, he need not 
sue within the peiiod of limitation prescribed by law for a suit to set aside a 
sale (0) 

“At the hand of any other person ” — ^A decree holder is liable to be 
sued by the rightful owner for the value of property not belonging to the judgment 
debtor sold m execution (7) The latter part of this rule codifies the decision in 
■Mohammd Haidar v Akial (8) 

.] 79. {!) Where the property sold is moveable property 

Dehvery o( moveEUe which actual seiziuo has been made, 
property, debts nnd shall be deliveied to the purchaser. 

,] {o) \YJicre the property sold is moveable 

property in the possession of some peison other than the judg- 
ment debtor, the dehvery tbeicof to the puichascr shall be made 
by giving notice to the person in possession prohibiting him 
from delivering possession of the property to any person except 
the purchaser. 

j ( i) Where the property sold is a debt not secured by a negoti- 
able instrument, or is a shaie m a corporation, the dehvery thereof 
‘'liall bo made by a •vviitten order of the Comb prohibiting the 
(leditor fiom receiving the debt or any interest thereon, and 

(I) Knssiu>i.iuth t Hullodliur, 2 W ll CO (fl) Molianutid Ualdar t Akial.OlV ll US 

(IbGo) (ISOS) 

(J) llumcah Cliundcr t Jadob Cbundtr, 0 (0) bliar'ilat t Lachiiii Isamin, 8 N U 1’ 

U K Uv lUf IMlSOfl) If C it 2SS(1870) 

(3) Chatter Singh t Dhurrum, 1 \\ V (7) Kniw^o I’trsl ud i llur Clmi 1. H '' 

It C It 1 (IbOO) K 1.0(1870) 

(4) hnunji IJiwnjl t Hormifjl, 2 I) 2. J (8)3 11 H llS{lbiS) 

(Is?-) 
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tlicilcbtor from unking pajment thereof to any person except the 
puu.l\a''cr, or prolubiting the person in Nvhoae name the share 
may bo standing from making any transfer of the feharo to any 
person except the purchaser, or rcceiMiig payment of any dividend 
or interest thereon, and the manager, sccrctar}' or other proper 
ofliccr of the corporation from penmltmg any such transfer or 
nulung any such pa)mcnt to any person except the purchaser. 


Notice — Sub rule (2) Ins Wen slightl) remodelled Vur torm of notice 
uii 1 r this M>rtion, see I'orm Xo 116, Schedule IV , of former Code 

Deliver/ of debU and shares, sub rule (3) — In the under mentioned 
ease (,1) the Court said, “ Xo (^uti^tiuu his been raised as to whether the order 
rc<iuircd by sect 301 of the Code was scr\cd The presumption, therefore, 

IS that this ord<.r was sersed , and it inaj be a question whether, if the order 
after sale required by sect 301 were scrscd, the sersice ofthe prohibitot> order, 
which IS the form of attacUimiit before sale nquircd bj the Cede, is material 
«)c IS wholly imnutenvl ” Seo Schedule IV , 1 urms 1 17, 118 of Ust Code In 
this as m othtr parts of the Code the reference to public compiiucs m connection 
With shares has Won oiiutt«.d, it being prcsumabl) considend that the word 
" corporation ’’ sufflcicntlj co\crs the case 

80. (/) Where the execution of a document or the endorse- f* 
Transiw cl MscUaWe ihcut oftUcpaitj in mIioso name a negotiable 
instramenis and shares, instrument Or a share in o corporation is 
standing is rc(iiurcd to transfer such ncgoliahJe instiument oi 
share, the Judge or such officer as he maif appoint in this lehalf 
may execute such document or male such endorsement as may be 
necessary, anti such execution oi endorsement shall haie the same 
ejject as an execution or endorsement by the paihj 

Sucii execution or endorsemeut maij he lu the following 
form, namely — 

A. B. by C. D., Judge of the Court of {or as the case may le), 
in a suit by E. F. against A B. 

(3) Until the transfer of such negotiable instrument or 
share, the Court may, by order, appoint some person to receive 
any interest or dividend due thereon and to sign a receipt for 
the same; and any receipt so signed shall be as valid and 
effectual for all purposes as if the same had been signed by the 
party hitmeif 

Transferofnegotiftble iustrumenteaud shares — 'Thisrulc corresponds 
with sect 207 of the Code of 1850 and (ivith slight alterations) S02 of the last 


(1) Debendra Kumar v Rup Lall Das, 12 C 54C, 548, 540 (1S8G) 
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sect 2o2 of Act VIII of 1859 By sect 298 of Act X of 1877, the words 
ijjy or conducting ” were inserted, and instead of the words “ by reason of such 
irregularity may recover damages by a suit %n Court,” the words “ by reason of such 
irregularity at the hand of any other person may institute a suit against him for 
compensation, or {if such other person be the purchaser) for the recovery of the specific 
property and for compensation %n default of such recovery ” were substituted 

“Irregularity.” — The omission in the sale proclamation of the amount 
of the decree is not an irregularity , (1) noi the omission of the service of the 
notification of sale on the judgment debtor or m his village (2) The fact that 
the amount really due is overstated will not invalidate a sale in execution , (3) 
but if the sale proclamation warrants a title the injured party may apply to set 
the sale aside, (4) it not being a mere irrcgiilaiity,(5) and the owner can follow 
the property in the hands of the purchaser (5) 

“ Any person ” — ^If a person sues to reco\er possession of what was taken 
m excess of the interest of a judgment debtor, without seeking to interfere 
with the sale in execution of the interest of the judgment debtoi, he need not 
sue within the period of limitation prescribed by law for a suit to set aside a 
sale (6) 

“At the hand of any other person” — A decree holder is liable to be 
suedby the rightful owner for the value of property not belonging to the judgment 
debtor sold m execution (7) The latter part of this rule codifies the decision in 
Mohaniind Haidar v AUial (8) 

79. (7) Where the property sold is moveable property 

Delivery oi moveatie V Inch actual Seizure has been made, ii 
property, debts and shall bc dchvered to the purchaser. 

property in the possession of some peison other than the judg- 
ment debtor, the delivery thereof to the purchaser shall be made 
by giving notice to the person in possession prohibiting luni 
from delivering possession of the property to any person except 
the purchaser 

(d) Where the property sold is a debt not secured by a negoti- 
able instrument, or is a share m a corporation, the delivery thereof 
‘'hall be made by a written order of the Court prohibiting the 
ciedltor fiom receiving the debt or any interest thereon, and 


(1) K-vsscoX iuth v Ilullodhur, 2 W B OO 
(ItjCoJ 

(2) Bumtiih Cliundir v Jadob Cbunicr, G 
n B C»> lUf H(lbb(3) 

(3) ( huttcrSin^h t niiurrum, IX W 1* 
n ( HI (ISOO) 

trumji 11 »anji i Honim^JI 2 11 


(C) MuLanuiid Haidar V Akml, OW B US 
(I8G8) 

(G) bhanlat V Lnchini Xaraiii, S N IV 1 

H t B 2&3 (187.1) 

(7) Kaiuju I’crMli-id v Hur Chan 1 , H V\ 
B 120(1870) 

(8) 2VV B l]S(I8fIS) 
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the debtor from making payment thereof to any person except the 
purchaser, or prohibiting the person m whoso name the share 
may be standing from malang any transfer of the share to any 
person except the purchaser, or receiving payment of any dividend 
or interest thereon, and the manager, secretary or other proper 
officer of the co}'poration from perimttiug any such transfer or 
maldng any such payment to any person except the purchaser. 

Notice — Suh rule (2) has been slightly remodtllcd For form of notice 
under this section, see Form Ko 146, Schedule IV , of former Code. 

Deliver/ of debts and shares, sub-rule (3). — Intheuudcr-mentionod 
case (1) the Court said, “ No ijue^tion has been raised as to whether the order 
required by sect 301 of the Code was served The presumption, therefore, 

13 that this order was served , and it may be a question whether, if the order 
after sale required by sect 301 nerc served, the service ol the prohibitory order, 
which 13 the form of attachment before sale required by the Code, is material 
or 13 wholly immaterial ” See Schedule IV , rorms 147, 148 of last Code In 
this as in other parts of the Code the reference to public companies m connection 
with shares has been omitted, it being presumably considered that the word 
“ corporation ’’ sufficiently colors the case 

80. (i) Where the execution oj a document or the endorse- [s 
Transfer oi negoUabie mentof tbepaity m whose name a negotiable 
lastrumeats and shares. instrument Or a share m o corporation is 
standing is reqmrcd to transfer such negotiable instrument oi 
share, the Judge or such ojficer as he may oppoint m this behalf 
may execute such document or make such endorsement as may be 
necessary, and such execution or endorsement shall haxe the same 
effect as an execution or endorsement by the paity 

{2) Such execution or endorsement may bo m the following 
form, namely — 

A. B. by C. D , Judge of the Court of (or as the case may Ic), 
in a smt by E. F. against A. B. 

(3) Until the transfer of such negotiable instrument or 
share, the Court may, by order, appoint some person to receive 
any interest or dividend due thereon and to sign a receipt for 
the same ; and any receipt so signed shall be as valid and 
effectual for all purposes as if the same had been signed by the 
party himself. 

Transferor negotiable instruments and shares. — This rule con-spouda 
with &.cct 207 of the Code of 1809 and (with alterations) 302 of the la^t. 


(1) Dcbinilra Kumar llaadtl r Rap Loll Das, 12 C SiQ, SIS, SiD (ISSC) 
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M to reference to corporation, sec notes to last rule A held shares in a company 
which ere duly seized and sold m execution of a decree against him to B The 
Judge, acting under the corresponding section of the Code of 1859, executed 
deeds of transfer to the purchaser, and the company was ordered to register the 
transfer in their books, but refused to comply with the order The purchaser 
was unable to obtain from A the certificates of the shares Held that, although 
the company’s deed of settlement (under which the Act of Parliament declared 
that the company should be regulated) gave to the Board of Directors power of 
approval or disapproval of intending shareholders, they had no option as to 
registering a shareholder who purchased a share in execution, and that they were 
bound to grant him, under the circumstances, new share certificates (1) 

81. In the case of any moveable property not herein 
Vesting order m case before provided for, the Court may make an 
of other property. order vesting such property in the purchaser 

or as he may direct , and such property sliall vest accor^ngly 


Sa^e of tnuMuahle fropeily 


82. Sales of immoveable property in e\ecutioii of decrees 
What Courts may order may be ordered by any Court other than 
a Couifc of Small Causes. 


“ Sales of immoveable property ” — ^This rule is similar to sect 304 ol 
Act X of 1877 A decree charging land is an interest in immo\e'iblo pro 
perty (3) Huts are immoveable property (3) A decree declaring a decree 
holder’s lien on property wthout distinctly declaring his right to sell the same 
may be executed against that property either by attachment and sale or by 
attachment and management (4) A debt secured by a mortgage hen upon 
immoveable property, more especially if the mortgagee is not in possession, is 
not immoveable property (5) A iliinsif cannot sell property lying outside his 
jurisdiction (G) 

“ Court of Small Causes ” — If such a Court sells immoveable piopiity 
the purchaser acquires no title (7) llic rights and interests under a mortgage 
of immoveable property is not saleable by a Court of Small Causes (8) 


(1) fooWo ^untly t L-wt Indian 

11 iiluay Cu , 1 Ind. Jur N & 25S(J8G3) 

(2) lUmwam Kuar i Gulab Pun, 1 A 348 
(1877), Sami \jjar i Kriahnasami 10 A! 
]CJ (ISbG) 

(1) Nattoo M« ah t Nun 1 ItaniH, 17 W II 
JOU (1672) 

(4) Nu IiijaUuhco t lUza, 15 W H 337 
(Jh7I) 

( ) llebcudra Ivutnar i Hup Lull, I2C aill 


{1880) See ^sataraja Ijcr v South Indian 
BaiiLofTinoTclly,37AI 51(1914) andnoU# 
on 0 21, r 40 and 51 a itc 

(6) Syud All i Sliaikh Uzir, 33 AN 

R 233(1875) 

(7) i»«Uoo 3Ica}i I N'ind Iluncc, 17 W U 
309 (1872) 

(8) Itu 1 1<M Mull I Muharoop ON A\ P 
11 L n 121(1874) 


biRsr .''ciiKP. 
O 31, r. S3. 
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83. (/> ]yhcrc an order for the sale of immoveable !«. 
... property has been made, if the iudgraent- 
debtor can s-itisfy the Court that there ia 
rf|fcfor lo niM »moaat reason to believe that the amount of the 
® decree may be raised by the mortgage or 

Ic>vse or private sale of such property, or some part thereof, or 
of any other immoveable propert}' of the judgment-debtor, the 
Court may, on his apphcation, postpone the sale of the property 
comprised in the order for sale on such terms and for such period 
.as it thinks proper, to enable him to raise the amount. 

In such ease the Court shall grant a certificate to 
the judgment-debtor authorizing him within a period to be 
mentioned therein, and notwithstanding anything contained in 
section 64, to make the proposed mortgage, lease or sale ; 

Provided that all monies payable under such mortgage, 
lease or sale shall be paid, not to the judgment-debtor, hut, sate 
in so Jar as a decree-holder ts entitled to set off such money under 
the 'provisions oj rule 72, into Court : 

Provided also that no mortgage, lease or sale under tliis 
rule shall become absolute until it has been confirmed by the 
Court. 

(d) Nothing m this rule shall he deemed to apply to a sale 
of properly directed to he sold tn execution of a decree for sale in 
enforcement of a mortgage of, or charge on, such properly. 


Postponement of sale.— 1 uc first clause of tins rule corresponds vnth part 
of sect 243 of Act VIII of 1850 The rest, 6a\c the last proviso m the second 
clause, and the portions in italics, was added by sect 305 of Act X of 1877 
That Act also appended a cjausc • “ IFAen such ccilificate has been Qravlcd and 
so long as it Temaim tn force the proustons of section 248 shall not apply ” This 
was repealed by Act XIY (A \^3, which added the last proviso in the second 
clause, and also added the words, “and notmthslanding anything contained tn 
sect 276 [sect 64] ” to the second clause The words in italics ha^e been added 
by the present Code The Bombay Hi^h Court held that the corresponding 
section to thisTule applied to a mortgage decree, declaring that certain properties 
be sold in satisfaction of the mortgage debt , (1) but the Calcutta High Court 
held otherwise ; (2) and by notification such section Mas made applicable to 
proceedings after decree in mortgage suits, but now the thud clause of the rule 
distinctly excludes auch proceedings, so fat a? Bengal and Assam were con- 
cerned (3) The rule does not apply to suits for rent m Bengal (4) 


(1) Krmhaa]m MahAdev,23B 104(1900) Patti p.414, of ICth April, 

(2) Womda Klianum t- Rajroop, 3 C 335 Part III p 272 

(1877) , I C L B 295 (4) Bengal TciianC 7 Act, VIU. of 18S5, s. 

(3) See Calcutta Gazcltt of J3th April, 1802. 148 (o) 
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“ Sale of immoveable propeity.”' — liiis was keld to include all sales of 
immoveable property, tbe decision being given in reference to a decree on moit 
g‘^go>(l) but property directed to be sold m execution of a decree for the enforce 
inent of a mortgage or charge is now excluded by the third clause of the present 
rule 


“ The amount of the decree ” — ^Tliat is, the whole amount due on the 
decree No mortgage will be sanctioned, or certificate granted, or the mortg^gc 
confirmed, unless the decree can be fully paid off (2) 

“ The Court may postpone the sale ” — Tins is an cnablmg rule, aud 
qualifies the prohibitions contained m sect Cl On compliance with the con 
ditions of this rule a private alienation, notwithstanding sect 61, becomes 
absolute, even against all clamxs enforceable under the attachment (3) Post 
ponement is discretion iry with the Court (4) It should exercise its discretion, 
aud if it finds that a fair case has been made out, it should postpone the sale , (5) 
but the judgment debtor must most distmctly show that the money due can be 
well laised in some way other than by immediate sale, and that the crcditoi 
will not bo put to loss , (G) and that the debt will be paid off m a leasonablc 
time, (7) twenty ) cars, (7) two or three >ears,(8) and even one year are un 
ica8onablo,(9) but six months has been considered reasonable (7) IVheic, 
houover, the property has been put up to auction in execution aud bids haie 
been made, the Court cannot postpone the sale merely on the representation of a 
judgment debtor that he can obtam a higher price by private transfer, there 
being no ica&onablo ground to believe that the judgment debt would be realized 
tlicreb} (10) 

“ Authorizing him ” — ^The authority is onl} to the judgment debtoi to 
whom It is giantcd, aud the sale m pursuance thereof does not affect the share 
of anotlier judgment debtor (11) WJicrc the defendant is the guardian of a mmoi 
under the Guardian and Wards Act of 1890, the authority under this rule will 
not gi\c liim poncr to mortgage unless, he also gets the permission of the Court 
ivlucli appointed him guardian (12) TJic Court cannot itself gi\c a lease or 
mortgage It tan only giant the debtor time to do so himself (13) The rule is 
cnablmg, ind qualifies tlie jiroiasion cont imctl in sect 04 On coinjihancc with 


(I) ICruhuajIt itlaLadc\,J5l3 lOi(lOOU) 

(J) Gurus tmi v Vcnfoitaaiui, 14 M 277 
(IbJO) 

(3) SLivlingapjki i> Chant JOB 337 

(1005). 8B L U 10 
(I) Bihciimmi I^nd M >rlj, igu liniL, II 
l’ Jli (ibSl) . 12 I V 7, p 10 

('i) KuhinCo iiiarioi ( oUbCoom me, 1 * 
W ll 177 (1871) • 

( 0 ) ItiiuUuUuni Latiil ilorlgioO Bai k, 
17 W II lJ3(lS7-‘) 

(7) 51ohin 0 Slohuii i Kuij K-nit, 15 
W U 322(l't7I). M>e uls.) lU Inuiii t Kliaja 
Mil i J. oM U C -7-. (1870) 


(8) Sultuj Naram v Rum Pcn>had 
W R 140(1874) 

(9) Ram Ruttua v Laud iMurtg tgo Buuk, 
17 W R Ua (1872), l^aisooddccn t 
airauilli Singh, 2 W P H C R 1 (1870) 

(10) Tuchiiuo 'Surum I Bh^roo, INU P 
11 O n Mu 11 (1800) 

(11) Buiapiu t Vanillin i, _0 B J7J 
(IJOJ) 

(12) ilitliraiii t ( atij,araiii .J B -■>7 
(1898) 

(IJ) luciiiKijut t Jiigul Iml ir, L 
I'jol Mu 5 
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tliG conditions o£ tho rule, a private alieuatiou, notwithstanding sect. 04, becomes 
absolute, even agauist all clauus enforceable under the attachment (1) 

“Until it has been confirmed.” — ^iVhen in pursuance of a certificate to 
sell granted by tuo Courts the attached property u as sold, and the sale confirmed 
by tho superior of the t^\o Courts, confirmation by the other Court was un- 
necessary (2) 

Appeal. — See sect. 47. 

84. (7) On every sale of imnxoveable property the peison [s. 
Deposit by purchaser declared to be the purchaser shall pay im- 
and re sale on default mediately after such declaration a deposit of 
twenty-five per cent, on the amount of his purchase-money to 
the officer or other 'person conducting the sale, and, in default 
of such deposit, the property shall forthwith be re-sold. 

(2) Where the decree-holder ts the purchaser and is entitled to 
set off the purchase-money under rule 72, the Court may dispense 
with the requirements of this rule. 

“ Deposit.” — Tho officer conducting tho Stale cannot insist upon a deposit 
beuig inado befoto acceptance of a bidding , but if it appears that persons 
Nvithout means lia\c been put forward to make sham biddings, and fraudulently 
frustrate tho sale, ho would bo justified m mquiriug mto tho tiustuorthiucss 
' of tho bidder before accepting his bid (3) A decree-holder of the party to whom 
tho lot is knocked down is equally bound to make tho prescribed deposit as any 
other auction-purchaser (4) But where all parties mtetested waned their 
light to a deposit, it was held the sale should not be set aside (0) A rclazation 
of the rule is now made m tho case mentioned m tho second sub rule If there 
IS any dispute as to whether tho deport was offered or not it should be decided 
by the Judge before commencing a second sale (6) There has boon a conllict 
of opinion whether, if the deposit is not made as required, tho sale is no sale at 
all, (7) or whether this circumstance is an irregularity onlj (8) The first opmion 
IS no longer law (9) But it has been recently held that if the balance of purcJiase- 

( 1 ) aliivluioapivav Cliaiibasappa, 30 B 337 197(1883} 

(1003) (7) I&tuam Ah Kbaii i Naraui Siu^h, 5 

( 3 ) AnJanapa t Blumrao, 10 B 339 A 316(1833) 

(lb94) (8) Vcoiatav baiua. 14 31 227(1800) lu 

(3) Rajah 31uluah Xaram t Kishaauud Bccpeca Cliundcr ShicXdar v Purcahnatb 
Mur, 0 M I A 324, 323, 341 (1802), and lliswu. 9 C 93 (l&>2). it was Ltld that 
the ahatu bidder would Iw liable under sect thero was such subsUihul iniury that tho 
223 of tho l\nal Codi tor obstructing tho salo sltould be sit aside, Bhim Sui^h r. 
s.\lo III tho matter ol Mohcsli Cliundcr iMrwan bingb, 10 C 33(1831) 

Mookerjee, Isot, \\ U Mine 3 (9) \hmad Baksh r imia l’r.s.ia<l, 2S V 

(4) Chulkoo Dutt Jh-v t Lcclaiiaud bin,^b. 238 (1903), uvcrruliiig Intuam ^\]i Khan t. 

1804, W U Mis'. 30 Nania butgU, tupra In .kmir Btgutu r 

(5) Gopal Smgb r IU>> Uuuwan'ti I^l. 3 Bank, of Upper India, LtA, 30 A. 273 (lOOa) 

0. Ite U l&l (18<J) in which tho latUr c-a* was lulluwcd. tho 

(> ) Kupiu^jau t lUinasami .Vyyaii, b M. fonucr was not cited 
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mono} la not 2 ) ud, there is no sile under the Code ( 1 ) IJic nitre nialuiig of tlie 
last bid docs not conclude the sale for the conclusion of a sale it is iiecessar} for 
the sale officer to actcjit the final bid and to make a declaration a\lo is the 
2nirchastr and to order hun to pa} liuu the deposit under this rule ( 2 ) 

Default ” — The sale is to be held *‘forthmth, ’ so a fresh proclamation 
01 £>t ituiicut of the hour of sale is not necessary ( 3 ) The sale is not to be 
adjourned The 2iuttuig up of the propert} again, and soliciting fresh bids 
is a continuation of the original sale a 2)art ind parcel of tlic proccedmgs uliich 
hid their ongm m tlie first 2iulting up of the pro2iert3, and which do not come 
to an cud uunl the jiroiicity has been knocked down to a purchaser, and that 
liurcliascr has made the statutor} dt2>osit ( 4 ) An officer conducting a second 
silc is not bound to toiiimence from the iie\t Jiighest bid below tint made by 
the defaulter He niiy do so if the nea:t highest bidder is willing to abide b} 
his bid otherwise he should commence the sale d-c novo ( 5 ) 

Loss on resale — Under r 71 a defaulting purchaser is mswcrablc for 
loss bi 10 sale It has been held that the corrc 52 ^onding section m the last Code 
i2)2)licd to le sales hero dealt with and that the first purchaser could be compelled 
to pa} the diflcrcncc between the first and the second sales ( 6 ) 


] 85 The lull amouut of puicliase money payaUc shall be 

Tune for payment in yaxd by the purchaser vxto Court before the 
m of jurchasc money Couit closes Oil tbc fifteenth day /lOWJ tlio 
silc of the property 

Piouded that, calculating the amount to he so paid into 
Couit, the purchaser shall have the adtantage of any set off to uhich 
he may he entitled undci nde 72 

shall be paid ilu 2»ro\ isioiis of the rule iie ijn2)cr iti\ i md 
bu p,i\t nifluct to ( 7 ) In dif lult of 2)a}auciit the deposit is forfeited if tlio Court 
lliiiiLs fit under tlu nc\t rule ( 6 ) »«d the 2>roperty re old under r So, md IIk' 
(Kf lultiiic. 2 ureln*< ri aiisncribh for loss b} re •'ale ( 9 ) 7hc 2)ro\iso to the nik 
IS now 


(1) MuusUi Malwii cU All t habru\ 15 
t t\ A 

(.) MutuLi Lai t 1 mi Aarain \ Co 

(U 1 -) 

(3) \allAlilian t langunni, 12 M 'lv^4 
•loS (IssO) 

(1) IShiJU bii qIj I bAruaabUi,!) JOC >{3 
is (issa), but Kto \aIlAbhan t 1 tnguiiui 
1_ M -lol at i> J S (ISSOJ nJin it mm 
I 1 1 that fur U o purj'vKO* of r "1 ll iru u 
a ri»alc 

(.>1 (jour Mih kJi si„li I mu* lour 
‘•u I r 1 U 1 11 (ISiO 

( iUn Ufa I fsaliAi ( mjnni Kuinr 7 C 


337 (ISSl) Xallabhan V Pugunm 12'* 
4'-4(ISSJ) 

(7) Simbasiia V^dinJ»das.in i 

M C3o (laOl) Affthomed tli * 

Kibria loC U N 3^(1311) 

(•»! 3Iathur» i Gaun Shaukar 3- ' 
Iso (laiOJ (tliia todo pne* iJo Court a 
ilucntion la I forfLjtir 5 JtjK » t) anil I * 
t r so 

( 1} Jaib r)>ai f 11 111 liai o 11 o (IssJ) 

I aiudiiaii StI at I Ivjjr mi Koo< r "* 2-1 
(Is-, 1 ) \ ilUn m I la«o un* 1 - * 

(Iss ) 
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“Into Court” — Tlitsc \\otd» lu\c been m&crtcd to render it clear that 
the purchaser is bound to sco that the money rc.'iclics the Court m time The 
post office 13 not the agent of the Court (1) 

Date of payment. — Sect 307 of the last Code, ishich the rule replaces, 
ran, “ before the Court closes on the fifteenth day after the sale of the property 
cxcfu^jic of sucJi doy,(2) or \f the fificetUh day he a Sunday or other holiday, then 
on the first office day after the fifteenth day” Instead of the ivords “ after ” and 
“ cxcfusiic of sudi day,” the present rule uses the •word “from,” which will ha>e 
the same effect. The pro\ision3 relative to the occurrence of a Sunday ha\o 
been omitted because the matter la sufficiently co\ered by sect 10 of the General 
Clauses Act of 1897 In these two respects, therefore, the former section and 
the present rule are the same Under the last Code, howc^e^, it was held that 
dal's {as durmg the \*acation) when the Court was closed but the office was open 
were not holidays within the tneanmg of the former section (3) The practice of 
the Original Side of the High Court is that payment of interest follows as a matter 
of course, when the purchaser of propert} at a Eegistrar’s sale is out of imie m 
paying mto Court the balance of his purchase money (4) 

86. Ill default of payment wthm the period mentioned [s 
Procedure in deiauR ot iR the last preceding rule, the deposit vxay, 
payment. ij //je Court thinks fit, after defraying the 

expenses of the sale, be forfeited to the Govermnent, and the 
property shall be re-sold, and the defaulting purchaser shall 
forfeit all claim to the property or to any part of the sum for 
which it may subsequently be sold 

Default — This rule corresponds with a portion of sect 254 of Act VIII 
of 1859 and wnth sect 308 of Acts X of 1877 and XIV of 1682, save that the 
words in italics ln>e been substituted for the word “shall" appearing m the 
earlier Codes The former section has becu applied to proceedings m execution 
under a mortgage decree m Bengal and Assam (o) 

“In default of payment.” — Under the rults of the Madras High Comt 
paj ment mto the Go\ernment Treasury is sufficient paj'ment , (6) likewise, it is 
a sufficient compliance with the decree, if the judgment-debtor brmg the monei 
mto Court withm the specified tunc and ddigentlj take the necessary steps 
required b> departmental rules for the actual payment into the Treasur)’ (7) 


(1) Itam Chandra Knsbnajia v bubrao 
Vitboba, 22 B 415 (lb95) 

(2) bco Amance t Koorbau All, 3 Agra 
204 

(2) Motuam Itagbunatb r Bnraj, 20 B 
745 (IsOo) 

(4) Kau^o Lall r bbama Cbum 

Danii, 21 C 500 (IbOt), ubicb dtaU alao 
uitli custa ua the l>uixba.scr nbia 


tbcK baa been dcU> on tbo part of the 
party having carriage ot the procct dings 
(5) CdlcbUa Ga^ile of 43th Apn], ]b02, 
Part L p> 414 . Auain GdMU of ICtb April, 
1S92, Part III p 272 
(C) Srumasa r ilala^acha, 7 Af. 211 
(lSa3) 

(7) Ouiadiur r Nad, Pautv^, b c 52a 
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“Be forfsited to Governiiient — ^Tliis is imposed lu order to present 
waste of tlie Court’s time m conductmg re gales The fact that the decree holder 
and the judgment debtor do not ask for a re sale was held to be no reason why 
Government should forego the forfeiture , (1) but the wordmg of the Code was 
then imperative, “ shall he forfeited ” The modification mtroduced by the present 
Code makes it discretionary with the Court to direct the forfeiture or not, and has 
been inserted to prevent hardship caused m such cases as the last mentioned (2) 

Appeal.— An appeal undof the last Code lay from an order under tho 
correspondmg section where the defaultmg purchaser attached the decree in 
execution of which the propeity was sold to him, and a petition for revision 
was held not to be mamtamable (3) According to this decision an appeal lies 
under sect 47, ante 


1 87. Every le sale of immoveable property, m default of 

„ , , payment of tlie purchase-money within the 

penod allowed foi such payment, shall oe 
made aftez the issue of a fresh proclamation in the mannei and 
for the period hereinbefore prescribed for the sale. 


“ Fresh proclamation ” — This rule is sect SOE) of the last Code A fresh 
notification is not prescribed in the case of eieiy le sale, but onlj when the re sale 
18 in default of payment of the purchase money within tho time allowed for such 
payment (4) The rule docs not apply to a postponed sale (5) oi to a case m which 
tho property is put up again and sold forthwith under r 84, ante (6) 


J] 88. Wlioe the propeifcy sold is a share of undivided ini- 
Bid of co-sharer to movcablc propeity and two or more persons, 
have preference of whom one IS a CO sharer, respectively oiU 

the same sum for such property oi for any lot, (he bid shall be 
deemed to be the hid of the co shaici 


Bidding by co sharer — Ihis rule modifit^i tiic terms of boct li of Ac 
XXIII of 18G1, winch provided tJiat wJtcrc “ a share of a jmittedarcc estate iia’jiny 

rcicnue to goieriinient ” was sold, if the lot shall hai}ehccnl,nocl.cddov.nloastrang<^*'t 
any co sharer other than ihejudgmeni debtor, or any other wionher of the co parcenary, 
may claim to take the share sold at the sum at xtJnch Oic hi uas knocked doun I ''J' 
tided that the claim he made on the day of sale and that the claimant fulfil all 
conditions of the sale” The nilc wis nltcrcd to its present form b} sect 31^^ 
of Act X of 1877, Mac tint thn rult omits the wordn “ *« execution of a dicrce 
ifttr tin. words “ properly si Id ” md substitutes tho words ' bid the same sum for 


(I) bainlasn-vt V>dtnaJv>ami, »»» U *35 
(1 SJI) 

(J) Muthum t Oauri S) aiitar, 32 A JbO 
(IJIO) 

(3) Sah 3[au UuU t 
M ..(ISJJ) 


(4) \ullaLIuii I I’ligunni 12 M 
iGS (isao) 

(d llulri . Nutli DJjult V lUjali UuiiJ r 
S-Uiur 1 U H Muc 3 (ibftlj 
( 0 ) lUjtnlra Nath Jtoy i Itna Clunau 
Smba, 2(. U N 111 (Ib^Sj 
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sucJi property or for any lot, the hd shall be deemed to be the bid ’ for “ adtance the 
same 5i(»t at any bidding at such sale^ such bidding shall he deemed to be the bidding ” 
as It appeared m the Code of 1877 

“ Is a share of undivided immoveable property ” — This does not m 
elude the interest of a mortgagee m such a share, and this rule does not apply 
to the sale of such interest (1) Sect 14 of Act XXIII of 1861 was held not to 
apply to land sold in execution of a decree of a Revenue Court (2) 

“ Co sharer ” — jVn officer conducting a sale of land which was a share of 
a putlccdarce estate had to take notice of a claim made by a person under sect 
14 of Act XXIII of 1861 and to receive the purchase money as a fulfilment of 
the conditions of sale, subject to any question which might be raised by any 
party interested as to the claimant’s title (3) If his right were clear the sale 
might be confirmed m his favour , if doubtful, the sale might be confirmed in 
fav our of the other bidder, leaving the co sharer to his remedy by suit , (3) 
he ought not to have been substituted for the actual purchaser His position 
was that he could advance his claim to pro cmption, which would be adjudicated 
on later (4) Under that Act a co sharer having preferred his claim to pre 
emption, the sale could not be IHd as void merely by the failure of the person 
to whom the property was knocked down to make the deposit (5) The right of 
pre emption can only be claimed by those who are co sharers or members of the 
coparcenary at the tune the auction sale takes place (6) A title which is still 
defeasible at the date of the sale is not suffiewnt to support a claim under this 
rule (7) A decree holder, who under Jfchoincdan law would be entitled to pro 
cmption, IS not entitled to that right on sale in execution of bis decree (8) IVhere 
the judgment debtor’s tights m a puUccdarce estate were sold and purchased by 
his son m the name of his father m law, who was not a co sharer and who after 
the sale waived lus rights m favour of the judgment debtor, held that a co sharer 
who had fulfilled requirements was entitled to pro cmption (9) A suit by a 
person claiming pre emptiou for possession is premature and unmamtainablo 
He should sue to set aside the order confirmmg the sale m fav our of the auction 
purchaser and to have himself declared entitled to pro emption and to be sub 
stitutcd for the auction purchaser (10) Where a revenue sale has been caused 
by the default of a co-sharer and the jiropertj is purchased at that sale by 
Inm, there inaj be such relations between him and his co sharer as would 
justify the Court m treating such sale as for the benefit of both (11) 

(1) Jiuratn Das t Bent Prasad, 3 \ 15 A 2J0 (1013), Kamta Prasad t Mabau 

(ISSO) Bbsgat, 33 <V. 43 (IDOJ) Isabthaa Bibi t 

(2) Jfaram Suioh t Muhammad ParuL, 1 KaulcsLar llai, A L. J 3 j1 (1007) 

A 277 (1S7C) (8) Sheik Nuzmoudkca r Kanjt, Jha 

(3) TasudukMii MuksudAli, ON W P ooo (lsC3) 

IL C K 272 (1874) (9)OungaIUmt MwU 2N VV P H C 

(4) SjoidAbJooltJ KaltoKooUiar.OM R It 200(1870) 

klis. 3 (ISCt)} (10) Shib boLai r riuka Ram 7 \ M i’ 

(5) Daboo Fcrahad r Bubc&hur, CN i* II C R 97 (ld7a) 

il C. R, 24.9 (1874) (ll) Faizur Rahman r Mmutivs KLatun, 

(o) DvarhaParshadr RamAutar,72« W 18 C L J 111 (1913), Ram Pnsad v 
p ILC R.2Sl(R>75) l‘*»aa Singh. 18 C L. J 97(1913) 

(7) Vbdul Ghijuf r GLulam Uusam. 3.* 
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“Bid the same sum " — ^Even when the section ran ^‘adtance the same 
sum, it was held that this contemplated a distinct bid by the co sharer in the 
ordinary manner It was not sufficient if he asserted bis light of pre-emption 
and ofiered a sum equal to that bid by the purchaser (1) 

Appeal- — hTo appeal lies under 0 XLIII r 1 It was held that the auction 
bidder, not being a party, could not appeal from an order confirming the sale 
in favour of a co sharer, (2) and that a co sharer aggrieved under the former 
section, not being a person mentioned m sect 311, now 0 XXI r 90, could 
not appeal objecting to the sale being confirmed m favour of the auction pm chaser 
and ask its confirmation m his own favour, and an application for revision was 
also refused (3) 

A] 89 (1) Where immoveable property has been sold in 

Application to set aside execution of a decree^ any person, either on^n 
sale on deposit. propel tij OT holding an interest therein 

hg virtue of a title acquired before such sale, may apply to ha\e 
the sale set aside on his depositing m Court, — 

{a) for payment to the purchaser, a sum equal to five per 
cent of the purchase-money, and 
(6) for payment to the decree holder, the amount specified 
in the pLOclamation of sale as that for the recover) 
of which the sale was ordered, less any amount 
which may, since the date of such pioclamation of 
sale, have been received by the decree holder 
(^) Where a person apphes under rule 90 to set aside the 
bale of lus immoveable property, he shall not, unless he niih 
draws his application, be entitled to make oi prosecute an applica 
tion imder this lule 

(i) Nothing in this rule shall leheve the judgment debtor 
fiom any habihty he may be under in respect of costs and intciest 
not covered by the proclamation of sale 

Object of rule — This rule alIord;> a special ludulgciict to the judgmi-ut 
debtor It gnea hmi jet one more cbmcc of sivaig his property (4) 1*’ 
confers -i right upon certain jwrbons other than the judgment debtor 
po«i, noU, “ Who maj applj ’ A Court lias no power to set a^ide a sale undtr 
this rule unless tlic applicant lias stnctlj complied with its proMi-Jous (5) t 

(1) llira t Uiu3 lit J \ 827(lSSJ) 1«-J Lakblmn luinali SiukaniuJsair -4 Jf i 

^ I r Gobuiil biiigli 2 V s.XltlSMl) _U.> (2913) , laliar Dva t Hi. 34 

(«) Muiiiruildm Klun v AUlul lUibim. S IsU (IJllJ llanko Rcliary « ivnal i'* 

\ «i71(lbSl) Cluudra, 18C L J 170 (1J13) 

(3) Buhtiliar Ku 4 r V llanbUoL 5 \ -12 (1) IrimbaL Narajari i IUincIundr» 

(Is-.,) J B m L It 21 i 

(i CLunli ( luiraii >1311 Lvl t B-n kr lUlm i Uux i Nut l» I-il ( wind. •* ^ 
n lutry Mu Ul .1 t UJ, ti [I'iJJ) 3»UJSS7). 
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\ra3 the subject of conflict under the last Code whether the former section did,(l) 
or did not, (2) apply to sales of mortgaged property under the Transfer of Property 
Act The section %vas held to apply to sales of holdings m execution of decrees 
for arrears of rent , (3) but Hot to sales under the Pubhc Demands Recovery 
Act (I B C of 1895) (4) The former section was held to apply even if the 
execution proceedings be referred to the Collector, who had no power to set 
aside a sale under the provisions of the Code It was also hold that there was 
nothing which precluded the Court from setting aside the sale merely because 
it had been confirmed (5) When money has been deposited under tins rule, 
it IS nob liable to rateable distribution under sect 73 (6) 

Who may apply. — Under the last Code any person might have applied, 
“ whose imimteable 'property Aos heen sold under this Chapter ” A henamdar of a 
person whose immoaeahle property was sold could apply (7) These words 
gaae rise to a conflict of decision It could hardly be that these words referred 
to the judgment debtor alone or the Legislature would have said so The 
question then arose to whom else the section did apply It was not even e\ery 
judgment-debtor who could apply, hut only those whose property had been 
sold under the Code (8) It Was held that a simple mortgagee of a tenure oi 
holdmg sold for arrears of rent, such sale being with right to purchaser to a^ oid 
incumbrances, could apply, (9) but not a second mortgagee not a party to the 
suit whose interest had not passed under the sale (10) The purchaser of a share 
of an occupancy holding transferable by custom could apply , (11) as also a 
judgment debtor who bas effected a private sale of Ins property during the 

(1) Krishnaji v MahaJov Vinaj ek, 25 B (C) Ham Saba v Faizlur, 17 C W N 030 

104. 8 0,2 Bom L R 035(1900) . MalhUr (1913) 

junadu Sctti v LugamarCi Pantula, 25 (7) Basi PoUdar v Ram Krisboa Poddar, 1 

244 (1900), Tirumal lUo t) Syed Dastagbir C W N 133(1S9C) , doubted by Rampmi, J , 
Miyah, 22 JI 280 (1898) , Raja Bam Siogbji m Pawsh Nath Smgha v Nobogopal Chatto 
V Cbunni Lai, 19 A 205 (1897) The point podbja 29 C 1(1901), at p 10 

uas queried la Shiam Lai v Baabir ud dm (8) Ram Singli w Salig Earn, 23 \ R4, 85 

28 A 778 (1900) (1905) 

( 2 ) Kedar Nath Raut V Kah Churn Ratu, (9) Paresh Nath Smgha t Nobogopal 
25 C 703 (1898), F B , s c,2C tV N 353 Chattopadhya, 29 C 1, s c,5C W N 821 

(3) Janardhan Ganguli t> KaU Knslo (1901) fs^o Abdul Rahaman v Jlati^ar 
Tiakur, 23 G 393 (1895), BuagshidJwr Rohamao, 30 C 425, 427 (1902) , Jlahadw 
Haidar V Kcdar Nath Slandal, 1 C M7 N Chinlatnaoo \aBudcv Kirtilar 23 B 181 it 
114 (1890) Benodmi Dassi t) Peary ilohan p 184 (lS93)j In Nitya Nanda Patra t 
Haidar, 8 C W N 55,50 (1903), Hamidal Hira Lai Karmalar, 5 C \V N 03 (1900), it 
Huq V Matangmi Dassi, 2 C W N cclvuj waa held that a bimplo mortgigce could not 
(1898) , dist in Nitj-a Nunda f Ilira Lai apply 

Karmakar, 5 0 W N 03(1900) In Harteh (10) MalhUrjunadu SetU t Lingamurti, 
Chandra Ghoso w Ananta Charan Patra, 2 2t» M 332 (1902) In Srimtasa Ayjangar r 

C W N 127 (1897), the section M-as held not AyyathoraiPdlaj, 21 M, 410, it waaheld tliat 
to apply to sales under \ctX.of 1859, dis a uiortgagco nho was aUcctcd by tbo sale 
seated from m Chaitan t) Kunja.UC \Y N couldapply, Ahiliahr Ramjsn.lSC \V \ 
863,870(1911). 14C L J 284 224 (190s) 

(4) Bcpin Bchary Bcra v Soar Bhusaa (II) BcoodnuDassir Pearj HohanUaldar 

Datta, ISC L J 0.3 (1913). p 632 SC W.N 55(1003). Kunja Behary MonJal 

(5) PiU t Chum Lai, 31 B 207 (I'lOa). p. bambUu CIuDdra Roj, 8 C. W. N 232 

s c . 9 Bora L R 15 (1003) 
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pendency of the attachment-proceedings j (1) or a donee under a gift made 
while the property was under the attachment , or a durmolarandar where the 
mokarari tenure was sold for arrears of rent^ (2) a purchaser subsequent to 
attachment and prior to sale (3) In short, any one whose interest is bound by a 
sale might apply though he he no party to the suit or to the decree under which 
the sale took place (4) An application by a person entitled, together with a 
person not entitled, was received, and payment made jointly by those persons 
was held to be a sufficient payment (5) Where under sect 310A of the former 
Code a reversionary heir appbed for and obtained leave to make a deposit, it 
was held that he made it as a person mterested m the payment of money 
\\ ithin the meanmg of sect. 69 of the Indian Contract Act (6) 

It was held that the following could not apply. — ^An under raijat,{7) 
hut this has since been dissented from , (8) hoidadar under tenure holder, (9) 
a purchaser at a private sale from the judgment debtor after the sale in cxecu 
tion , (10) a purchaser prior to sale in execution of decree against his \cndor, (11) 
nor on the same principle a person claiming a share m iminoaeable property 
sold m execution of a decree against bis co sharers , (13) nor a person who has 
contracted to purchase land, such contract not creating in itself any interest m 
or charge upon th** property , (13) an attaching creditor, (14) nor an owner or 
holder of an interest who has parted with his title since the sale or has acquired 
such title since the sale (15) E\cn before the passing of the Bengal Tenancy 
Amendment Act of 1907, this rule did not apply to a tenure or holding attached 
m execution of a decree for arrears (16) 

It IS not quite cleat what the effect of the amendment is (17) The words 


(1) Maganlal Mulji v Doshi SIulji, 25 B 
rSl (1001), for the prnatc &aIo would not 
bocomo oporaiiro unless aud until the auction 
sale Mas Set asido , Omar All t Moonsbi 
Basinidccn, 7 C L J 282 (1903) 

(2) Naram Maiidal v Sourindn Mohan 
ligoro, 32 C 107 (1901) 

(3) Mulchand Dagadu v Govind Copal, 
to B 573(1000), but SCO po^r 

(4) Frodo MaiuLkoth V Puthicdetli Clicm 
bakkosen, 20 M 305 (1902) 

(5) Cal II C U 1053, 25th Maj, 1901 

(0) Pankhabati Chowdhuram v Nam Lai, 

19C L J 72(1913) 

(7) Abid MoUnli v Diljan SlolJab, 23 C 
I'll (1902) 

(8) Chandra Rmiiar Nath t Kaniini 
Lumar Chose. 11 C W N 742(1907) 

(•i) \bil MolJah V Diljan 3Iolhh, tupra, 
at i> 100 

(10) llazan Ham t Badal lUni, 1 C W N 
27J (lsl7), fur at tlio tiino of tlio mIo tho 
I n»iKrt> was not llio I roi>orty of the apili 
1 Hit, ili*v:nt<il ffi III m » Shotti t 

Kat.Ull lUan. 17 M L J 127 (iKl*). 

. m \I 211. UiiiikU OJaj m 1^ Kija 


gopala Pdlai, 17 M L J 291 (1907), b c 
30 M 507 

(11) Ram Chandra Dhondo v Rakiimahi/ 
23 B 450 (1898), for lus interests wero not 
affected by tho execution salo , foil 
Mollah V Jadu Nath Roy Chowdry, 7 ^ 

N 243 (1002), and in caso m next note , but 
SCO Mulchand Dagadu v Govmd Gop^b •’*1 
B 676(1000) 

(12) Abdul Raharaani Uatij-ar Rahtman. 
30 C 425(1902) 

(13) MahadcoChintamant’ VaaudevK'^t* 
kar,23B 181 (1898) 

(14) Kodar Natli Sen v Uma Charan, 0 
C W N 57 (1900) . blit SCO notes to sect 
187 

(iG) Mar Dost Im( Ah Khan. 31 1 18“ 
( 1011 ) 

(10) Asiruddiv AIokJiada,35C 643{1903), 
an I SCO Muiiamiind i Ahmad, 33 t 
(1311), a mortgagee who is also the holders 
a tkcrco for money an 1 It u In 1 a juft 
thu property sold 

(17) 7.nkahini Ammal « S uikinti 
21 r M ! 205 
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’ . wr If K ^ t}i j f< I*- It) <r )<1ht j an ir/rrc«< (]) iJfrnn'* htt^-r (^Im no 

il lit AJ-, Uir K to i 1 in tlr j n jn rt) Jt^<-H ih»tingiii*J cd firm 

•vi^ I rfl (Ihu » « f li‘M TfKii\o air lij (I rin‘r|v< ^ fif ir enough 

It tw* 1 arm 1-' 1*1 inUidt thit *Mf}i jmjx-it) 13 ji«)[>cil} f*>M in 
c f itu n ‘ f a *1 fife It 13 « nh II r jutl^inrnt drl t* r 3 intf if ■‘t in an) j rojtity 
f r t* e u ** r“t t} * u in * f in\ « ll T ifl^* n l>otinil lii tlir ilf rr*r tint con l-e 3el<l 
in <Xffii1i n «( a l*f:ir(J) \ <|tK3tinn tlienfrir wlirtlirr the rule 

ajj’i 3* U t*]>>I* 13 \iht ‘T inlfH t3 ftlP alTfttfil 111 ll e cxmitinn file ihr 
Y lit 13 n t j]r ir *3 th*» Ml 111 •* # M” mix lefrr m l to whit cm in liw, ]i 
*■11 in 1 1 1'*'- » 1 *1 whit in Ivt 13 3*»M in the #en*r fd i»ui|h tied to lx* juild 
r* il ap3 the 1 iltrr 13 the ei*^ f« r the S"lrft C* iiiinitlcr «i) “ wi rda hue liccn 
1 1 If 1 S'! 13 t*» inihr it flrir thil a j)Ulfln»<T ncqtitiing a title l-efort the ?alc 
in f Af cii'i n ein el iiin tl e 1» nr/il ♦ t the «ile In other rr«jxfl3 the Committee 
* n*il r it 1 Ui3.ll le to .iilhfie to the wording of the rection 

T1 * dite 1 1 »lle 13 tlir dlle whm the |>ro|wrt5 13 irtinlU told (1) 

“Depositing’’- H the a{>]Iieant d*»c3 not miki tlu deposit within thi 
1 lev iiU d p no<l the ( uuil hi3 tio )utivlictl<in to set I3ide the lale (1) If the 
julps nt d< lit* r 1)13 Ixcn tnide 1 hi i mist ike of tli t mirt tlu cniiictiucnccs 
of tint ii)i>t kk< outfit nut to fill 111 on him , la when thi aiuoiint wai ftxid b) 
m nn’ir of th 'lun*if him**!! in th* invneo of and with the 1331111 of the 
]lril(i34if buth pirtir3(*)) but an ipphcitiuti hi3 Iriii rcfusidwhcn tbi Cuuit 
di i n it «1 dirt the muiunt to U pud and it did not ipjieir tint the oflicer of 
the ('ourl fn m whom the ippliemt wn vnd to h no ri eri\cd rrrtaminfomntion 
in n girtl to the annjunt i*» W dt imMted w is thi oflinr who wis chirgcd b) tlu 
Court with the duti of ^uppliing tint informilmn (0) Ulun the fictitioncr, 
owing to the fact tint the pf<3i<ling oflinr Kft tlie Court cirlicr than usual, 
oouli not iniL, tlu <hpotit (hit dii il wi3 hchl tint the deposit was made 
lalulK on tlu following di) (7) \MMre tlu owner of nnmoiciblo projicrt) 
ipplii 3 ho 13 under i lubilit j tod« p<i3it 1 sumequil tu *> jKr ci nt on the purchase 
innnei for pijnuiit to the purdn3<r even where tlu lind his liecn purclnscd 
hi till* flicrie hol<Ur(8) \n applinnt wlio hid fulfilled the nqinroments of 


(1) In Fonsh Nath Singha v Nalugopal 
( tatlopidhja, 29 C 1, at p 13 (iOOl). 
Dulhin Mathura t Itaniiuthar, IOC W N 
901 (1911) 

(2) Ram Cluuulra Rliomlo e Rakhmabai 
23 U 4W,451(lS98) 

(3) Chou dliry Kesha Sahayt Giaoi Roy, 
2JC C20, ■ c.OC W N 770(1902) This 
i« now enacted by sect 03, but masotber 
caso under tbo former Code, Danko Ikhary 
r Krishna Ch ndra. 18 C L J 170(1913). 
it Mas recently held by Cbaltcrjce, J , that 
tho words ‘date of sale in tho Bengal 
Tenancy Act mean tho date on which tbo 
sale IS confirmed Rut sco Yusuf Gazi v 
Payarancssa Bewa, lOC I* J 131 (1912) 


(4)Cbunli Charan Mandal v Rinko 
Bcliary ManM 2(1 C 419. 452 (lS09), 
orUinanly at loa-st for sco also at p 457 
(fi) Makbool Uiinrd Chowdhry v RarJo 
Sabhan Chowdliry 25 C C09 (189S) 

(0) Chundi Charan Man lal v Ranko 
Dehary Mandal, 20 C 449. 459 , a c . 3 
C W N 2S3 (1609) 

(7) Bulhm ^lathura v Bansidhar 10 
C W N OOi (1911), 15 C L J S3 and 
SCO Mahomed V Sukhdeo. 13 C L J 467 

(1911) 

(8) Tirumal Rai v S)'ed Dostaghir Miyah, 
22 M 286 (189S) , and soo Chundi Charan 
Mandal t> Banko Bohary Mandal, 20 C 440, 
451 (1899) 
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clauses (a) aBd(l) oi this section of the last Code, Tias held(l) entitled to ha-velte 
sale set aside even though something more on account of the poundage was 
recoverable from him, under the head of costs provided for in the last clause of 
that section A deposit under this rule must be unconditional (2) 'Where the 
applicant prajed that the money should be kept m deposit until the disposal 
of an appeal, and the money therefore could only be receued on the condition 
expressed in the application, the deposit was held not to be good under sect 174 
of the Bengal Tenancy Act (3) But where money was duly deposited under the 
former section, and a petition which might have been refused Mas made later, 
it was held a good deposit (4) A mere application ivithout an actual deposit 
13 not sufficient compliance with the law (5) Where there was only an offer to 
pay, but no actual deposit, and the prayer to 8*t aside the sale was lomt with 
another which could not be entertained under the Proviso, it was held that no 
second appeal lay (G) A mortgagee making payments to save the mortgaged 
property from being sold m execution of a rent decree has an additional hen on 
the property for the sums so paid by him (7) 

The deposit under this rule must be made wjthin thirty da)s from the date 
of the sale But it is not necessary that the notice under r 92 should be made 
withm that time (8) 

“For payment to the purchaser.’' — It has been said that 5 per cent 
18 given partly as a solatium to the purchaser for the loss of his bargain (9) It 
makes no difference that the purchaser is also the decree liolder (10) 

“ For payment to the decree holder " — These words mean that tbe 
decree holder is the person solely entitled to the money paid into Court (11) Sect 
20o (now 73) does not apply to a deposit made by a judgment debtor under this 
rule (12) It was also, therefore, held that it was sufficient to deposit only the 
amount of tlio decree for the satisfaction of which the sale was proclaimed and 
took place (13) In this rule the term decree holder means only the person foi 
satisfaction of whose decrie the sale has been ordered, and does not include other 
per-^ons who would have a right to claim rateable distribution out of the ssit 
proceeds under sect 73 (14) 

Under tlic rule, the amount deposited is that "jprctjfcd in the jnochination 


(9) Cliundi Charan MauJal v Backo 
Beliary ’irandal, 2C C 440, 4oJ, 452 (1890) 

(10) lb , Tirumal Rai v Sjod 
ilijah, 22 31 2SC (1803) 

(11) Cancsbv \ thal, 37 B 337(191-’) 

(12) Roshun Lall v Ham I.a)l 31iilljcl, 3*^ 
C 202, « c, 7 C W V 311 (1903), 
Rcliari I-alJ Paul v Goivil r.al Seal, I C 
N C9S (1897), anil next note , Ilarai Salia i 
tavlur Rahman 40 C 019, 18 C L J 
(1013) 

(13) Kan Sundari t Shoalii llaii, I C W 
137(1800 

(14) Oa«r«h . Vitlnl, 1« Biro 1^ K JM 
(inij) 

(1 *1./ 


(1) MiithaAyyarv Kamasami Sastml, 20 
U 153 (1890) 

(2) Dilbm 31atluirk v BansuBiar, lu 

c w N yoMioit)' I J 83 

(3) Mt Shakoti V Jotin Ira Voliun Tagore, 
I 0 \V N 132 (1390 

(4) Ilanooinaii Singh v Luchmati Sahoo, 
aC \V \ 355(1901) 

(5) Mahomfcd v SiUido, IS 

C L J 407 (1011) 

(0) Narkjciia t Raaiil Klian 1 Bora 
L i; 33(18JJ) 

(7) lUkholiari Chattir»j i Bij ra Dxi 
l>cj,31C 977(1901) 

(S) Gill til r Vidul, 15 Bom U R 211 
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of sale as that for the recotenj of tchch ike sale was ordered, less any avtounl tthich 
imy, since the dale of such proclanialton of sale, haie been rccciicd hy the decree- 
holder ” 

It lias been held that the word “ rcceitcd ” ought to be construed to mean 
sums o£ money either actually received b> the decree holder, or which he was 
111 a position to credit to his account, and that this was not the ease as regards 
amounts deposited hy other purchasers (1) It has been held also that the 
payment to the decree holder need not be m cash, and that it is enough i£ he is 
satisfied with regard to the whole ol the amount due to him (2) The Bombay 
High Court held that what the former section contemplated was an actual 
receipt by the decree holder, and that nothing else would satisfy its require 
ments (3) 

“ Or prosecute ” — The addition of the words “ or prosecute ” was intended 
to gi\c effect to the undermentioned ruling (4) 

Impleading parties — It was proposed, m order to give effect to tw o rulings 
of the Allahabad High Court (5) m applications under the following rule, to 
enact a clause declaring that an applicant under this rule should be bound to 
implead the purchaser and decree holder as parties to the application which 
should in their absence bo dismissed It had been also held m the Calcutta High 
Court that an auction pxuchascr is entitled to notice bcfoi* an order is made 
under this section (6) The proposed clause has not been enacted 

“Unless ho withdraws ” — ^Thiarulc prevents a pirsou who has picferrtd 
an application under r 90 from making or prosecuting an applicition under fins 
rule, until he has withdrawn the other , but the converse is not provided for [1) 
This rule and r 00 permit of applications b) persons who could not have applied 
under sects 310 and 311 of the last Code 

Appeal — Sect 588 of the Code of 1882 did not provide for an appeal 
against an order under sect 310 a corresponding with this rule (8) It was, 
hottover, held thatif and when in order under that section fell under scot J14 fc) 
(now 47) Jt was appcalable,(9) and where it did not fall within that section. 


(1) Knpa Nath Pal V llamLaksmiDasja, 
IC W N 703, 705(1897) < 

( 2 ^ Laksliaii Ammal ti Sanloran Nair, 
J4M L J 205(1913), Vcdala LaUhroinara 
ginha V Pacha I,akshniJa Uma, iX IP N 
750 (U12) 

(S) TnmlMk V Ramebaodra, 23 B 723, 
6 c , 1 Bom L R 215 (ISJO) 

(1) Rajemira Xath Haidar v NdratUn 
VUUcr, 23 C 95S (l&OG) As to appbcaUon 
ouder next bcctioa after rejection under this 
geetjon, SCO .Vshruf AU Cbowdhry r Net Lai 
23 C GS2 (IS90) 

(5) Gauliar All ixhan t Bansidhar, IS A. 
407(lb03) , KaraiaatKhane Mir All khtned, 
\V N I8J1,1>121, SCO next section. 

(t) Bung'hidhar llaldar r KiiUr N.»th 


Mondal.IC W N 114(1800), NitjaNunda 
Palra v llwa I,aU Kamakar, 5 C \V X 03. 
04(1900), contra, Bhairab Pal V Prem Chanel 
Chose. 1C V\ N clii.(1897) 

(7) lissmddui V Faunulia 17 C W N 
470 (lull) 

(8) Asimuddi t Pran Molimi, 15 a W X 
814 ( 1911 } 

(9) Pita X Chunilal, 31 B 2o7 (1900), 
Magaa Lai 3Iulji r Ilosiu Mulji 25 B 
631, 8. c., 3 Bom L R 255(1001), Murli 
Bhar v Anandrao, 25 B 41$ , e c , 3 Dorn 
L. R 100(1900), PaoduraDg Gorind Pman 
dato t Krnhnabai, 1 Bom. L. R 74 (ISOO), 
Phul Cbaod Razu r Xurxhm^ Par&had Mxair, 

C “3 (low) IWl la InitUTi Bt~am r 
Bhuiuan Ik gam, 29 A- 275 (1907)], Kcd.ir 
3 i 
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as m the case of an aTiction“puichaser stianger, the order was subject to 
icvLsion (1) It was held that no appeal lay from an order refusing to restore 
to the file an application dismissed lor default of appearance (2) And it has 
been recently held that an order on an application to set aside a sale under this 
rule IS not a decree within the meaning of sect 2 (3) The true nature of the 
Older must be examined and the character of the parties afiected by it must be 
ascertained before it can be determined whether the order falls within the scojc 
of sect 47 (4) 


1 ] 90. (i) Wlieic any immoveable 'pro'perly has been sold in 

Apphcation to set aside execution of a decree, the decree-holder, or au) 
sale on ground of fire- person entitled to share in a lateahle distnhu- 
guimtyor/rai/d wliose interests are affected 

by the sale, may apply to the Coiufc to set aside the sale on the 
ground of a material irregularity or fraud m publishing or 
conducting it . 

Provided that no sale shall be set aside on the ground of 
irregularity or fiaud unless u-pon the facts pwied the Court is 
satisfied that the applicant has sustained substantial injury by 
reason of such frregulanty or fraud. 


“ May apply ” — An apphcation under this rule is limited to the grounus 
fact forth m it, and i Court cannot set aside a sale under this rule upon grounds 
which ha\ e not been pleaded by the applicant (5) The former section, accordJii,^ 
to a Pull Bench of the 3Iadras High Court, applied to sales of mortgaged propertj 
m e\ecution of mortgage decrees (6) It was held that there was no provision 
in Act X of 1859 entitling a party to have a sale set aside on the ground of non 
attachment and non proof of publication of sale proclamation (7) Appaicutl} i 
the applicifion should be made to the Court executing tie decree It uas iem 


Nitli Sen V Uiua Cbaran, 6 C W N 37 
(lUOO), Srma\asa Ayjaiigar t Ayyalhorai 
l‘illai, 21 JI 410, 417 (1S97) , Bungsbidhar 
Haidar v Ecdar I«atb Mondal, 1 C W N 
llt(lS9C), ICripa Hath Tal V Ham LaLsmi 
l)a»ja,lC W N 703,705 (1897), MunikJvfl 
Odajaut llajijjOpala Pill'll, 17 M L J 291 
(1JU7) In Kubtr Singh v bhih Lai, 27 A 
203 (1001), tho iVllaliabid Ui^h Court dis 
btiitcdfrom tlioviow that thcrou as an appeal 
uiidi.r 8 241 , Han Hiir v Eamt Pandu, 
JJ fi OJS (IJOJ), Viiandl v Ajudhw, 30 
A 37J(190a) 

(1) Ivcdar Nath bm t Uma tharan, 0 
O W N 57 (lOOO) , IJishir ud din t Jhon 
bu-^^h. 10 V HO(JfaOt)) where tho cato was 
hell not to fall un Icr s 2U, now 17, tho 
j jcntion l>cing Ih Iwc n I lin ju loHic nt I bt r 
»ti 1 tho j irvliii r \mir lUi » Ilwdco 


Singli, 5C L J 204(1000) Sco, hoHO'Cf' 
last COSO but ouo ui lost note 

(2) Ghasiti Btbi v Abdul Samad, -9 
590 (1907) 

(3) Asimuddi v Pran, 15 C 

( 1911 ) , , , 

(4) Vahomed Akbar i Suklidto, IdC L 
407(1911) 

(5) Harbans Lai t Kundan X*al, 21 A 
(1893) 

(0) Mallikarjunadu bctli i Luii,iniiir 
Paiituiu, J5 M 211 (1000) 

(7) Patilbhihui HiriMahaiUi 27 U 7s9 
(IJOO). lliLi Slunfan t ’UahotreJ IS 
C L J CJ5 (IJU). 15 C \\ H bS5, 
LaLshmi t Sris IJ C L J 102 (1919) * 
f iiinia V Midholinoni, II C L J 
(1 »IO) 



1 in r 'XHII' 

21, r o 


iXJCiniUN DJtllhW \M) OUDLUS. 


iOU 


ilut wh''ic ixcciiJi u t ( tl ilccric hul bmHrnmfirrcJ to the Collector, apphci- 
t] n h wl 1 1 l>o nuil<' to hiiii , (1) hut tint ilcnsiuiilnd reference to the Hulc-t of 
tie V\\ t’ ml mt followed in llumha^ (i) \ hciicficial owner m not -v 
ti cc'-nr) inrt% t^) i j nuccilmg f* r totting aside an execution It is coin- 

{►ctent to tl 0 Coi rt to K t vode the talc final]} and conclu’^iaclv agunst the 
bcncucial owner, altlioUp,h his Icnnndaronl) and not he w made a jart} to the 
1 rovAcdinf? (3) The dcritc holder w a i eccssarj part} to an aj*j Iication under 
thu rule,(1) as also the auction purchaser (0) and judgment debtor (G) The 
IS4U0 which ari‘<s when a petition is tifcircd under this rule is a judicnl proceed 
mg 

ficar ■ 

the neces^ar} cMdtnec on or before that da) (7) If an application is made 
within time it must be dealt with, and cannot he sumunril) rejected on the 
grouu I that it might ha\e Uen nude culurfS) \\hcn the application has 
Ixeu dul) pzisented, framed and heard each objection should be taken uji 
,>cparateh aud determined bjxcificall) distinct fnidiDpS should bo come to 
on each point, and the reasons for the findings dulj record* d (0) here there 
has been no fraud, ai'jilicatiou to set aside a *aK umlcr this rule must under Vrt 
ICG of the Litmtatioo Vet, Ik made within thirt) dajsof the date of sale M here, 
however, irrc^jUlaniica affecting the tale base b) tin fraud of the judgment- 
tredifor of other parties to tlic tile Ik on kept toucralcd from the judguicut- 
dcblor, he u entitled, vsliclhcr the talc has been confirmed or not, to applj , the 
time for nukmg the application being computed from the ilatc wheu the fraud 
tiTht bccaino known to huu.(l0) But if proceedings to set aside a sale were under 
M.et 17 (formcrl) 211) then the jKrnxl of tbirtj daja does not appl), but 
thu three jears Imutatiou (11) fraud with regard to tho knowledge of the 

tlj Kealu*Wco I BaJho Prasad, 1 1 \ Jl lUm \arain Doss. U W R wH (l&OjJ 
(Ibas) [saniwj Se>oUj Raj faui-U t Moufteo luUoz 

(1) ^^l^aJ•aa i Itasul Klisti 23 R S3I tool 2 V II C It 142 (1870J (llio Court 

{ISjj) should taLocrwlcncc and not merely rel^ ua 

(2) Baroda KsnU lk>so \ Cbunder KabUe rrjNjrt of tho Nuir] 

(jliose 23 osi. B. c, 0 C W N “00 {%) Syud Nujinooddeca Unned v Abdool 

(1002) A«e7 lo W It 9o(l{}71) Kalco Sahoy t 

(4) All Gauhac Khan t Bansidhar 10 \ MaCooad Lai 24 W It 210(187o) 

407 {16j 3) (*31 SooUi Raj Smgh V llooltco Tugozjool, 

(3) Ivarumat KIuu t iUr Vli thined Ul 2 \ II C R 142 (1870) 3It X'arbutty i 
\\ ^ (IbOl) p. 121 cited »b bee Lopal Ludluree Lall CW R 12o (ISGO) 
bnighP DularKuar, 2A 352(1870) Kanti (10) Molicndro Karain Claturaj t Copal 
Rami Bani-eyLal 2 A 300(1879), Ganga MondiJ, 17 C 7CJ, 770 (IbOO), I B (ebbs 
lhar* t> Ruthabai, CM 237, at p 238(1882) from Gobuid Chundra Majumdar v Clijran 

((j) All Cauhar Ivhan t> Baosidhar, «upra Sen 14 C G79 (1837)1 lollowcd m llaj 

(7) Brojo Mohun ThaLoor t Shah tmcco Chandra Do v Badiar Rahainan, Jtulo j24d 
ooddttn, 20 W B 424 (1873), sco Sanaril oH014, 7th ilsj, lOIo [Woodroffe, J and 
Singh r Makhun Pande>, 2 A II C R 143, MnllicL, J], Kailash Chandra Ilaldef » 
144 ( 1870 ) (necessity of allowing cndenca m Bissonath I’aranxaiuc, 1 C \\ A b7 (IgOC) 
support of injury) , Bethbunjun Singh v (II) Luehiaipat v lit JIaadil Kotr, 3 
Mitturjeet Sin^h, 4 W R Misc 0 (thCaJ OWN 333 330(1809) 

[same as to irregularity] , IChodeja Bibeo v 
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be Set aside, while in the cases to which, the rule does apply the sale is merely 
voidable at the instance of the party affected thereby, and, therefore, can be set 
aside A plea, therefore, to the jurisdiction of the executing Court is not admissible 
on an application under this rule (1) The rule is thus confined to irregularities in 
the particular incidents of execution following a valid decree, which are men 
tioned m it Where the whole suit is attacked another suit is inamtamable, 
notwithstanding unsuccessful applications under 0 IX r 13 (formerly sect lOS) 
and this rule, and omission to appeal against orders on such applications , for 
the existence of a real suit is assumed (2) A Court, however, may, to use the 
language of sect 115 (formerly 622), act illegally, or with material irregularity, 
in the exercise of a jurisdiction which it does possess The present rule refers 
in express terms to irregularity only It has, however, been said (3) that though 
the term “illegality” docs not include “ iixegulanty,” the latter word as used 
m this section is wide enough to include lUegahtj The question is not one of 
importance unless the illegality is held to be of such a character as to affect the 
validity of a sale in a manner making it absolutely void This has been held to 
he the result m the case of certain illegalities (4) The v lew taken m some of 

(1) Shirin Begam v Aglia Ah Khan, 18 held that as an attachment is an essential 

A 141, 145 (189^}, ref Behan Smghv MuLat prelirainarytosale a bale of property without 
Smgh, 28 A 273 (1905), disseatiog from a previous attachment is void, cf Baja 
bukhdeoBaiv SheoGhulam,4A 382(1882) Tbahur Barmha v Jihaa Ram, P 0, W 
InMouheeAbdool Hyo t> Macrae, 23 \V R C L J ICl (3913) (only the attached pro 
1 (1874), and other cases cited m last note perty can he sold) [conira Kishory Mohuii 
other thvnSant Lai V Umrao UQ nissa(whcro Roy v Mahomed Mujaffar Hossem, 18 0 
the case was held to bo without tho section), 188 (1890), Tmeoutj Debya t» Shib Chan 
ind Badri Prasad v Saran Lai (where the dra Chowdhury, 21 C 039 (1894), She 
Court mtetfered iQ rovasion), the <;[Uc6tion of odhyani v Bhola Nath, 21 A 311(1899}], 
jurisdiction appears also to havo boon dealt Velayutha Muppan t Siilramanian 24 
with under this section M L J 70 (1912) , also whero no notice 

(2) Khagciidra Lath Mahata V I’raii Nath wasgiacn tolcgalrcpresentativo Banu^uri 

Roy, 29 C 395 (1902) PC.sc.OCWN Dasseo v Doorga Dass CJiattcrjce C C 103 
473, 4 Bom L R 303, and seo Radba (ISsO), whero property was sold bc/oro the 
Raman t Praii Isalli Roy, 5 C W N 707 od't itwtd timo , Chedami Lai t Amir Beg, 
(1901) 7 A 070 (1885). and where sale took place 

(3) JVr Brodlmrst, J m Gaii^a Pnisad v iMiforo exj liy of thirty days , Bakshi han 

JagLalRao, 11 A 333, at p 342(1889) A Ktohoro v Malah CliaiiJ, 7 A 289 (ISSa) 

distmction is drawn between illegality and Gauga Prasad v JagLul Rai, 11 A 333(18&J) 
irregularity , at p 337 , etc r<.matk» m Kara [contra Wuhat-v % Sana, 14 M. 227 (1890) , 
yana Kothan v Ivalianasundarani, 19M 219, ftiSKidiik Rasul t Vhmad Husain, 20 I A 
at p 207 (IbOo) Tho distinction has not 170 (IVJS)], SithuaTiyyaii v Mufliu'iama, 
always been kept to A halo lias Inin set 12 M 725 (IbSa) fsalo coiitriry to the pm 

asido On tho ground of UTcgul inly, where it vuioiu* of tho Iransfi r of Projicrty Act] 

waahildtobonullanlaoid Maijha&ingt Ibo Privy Council hiao, lowoicr, jKnnli I 
Jh(iwLalI,0 \ H L R 3SI(187I), Nonidh outthstasih n a naIo in I not ft nullily, 

Smgh t hun Kootr, 1 A H ( R 175 whether thorn bo an irngularily i r ft direct 

(JS72) Iteihi Cliaran lias « Mufihlin contraaenlioa of expre-vs j roMsiuns Gobml 
!l<N.v\n lit \\ N U3a(tJlJ} I.elH ye Uaiu Jaiuni MisAir,2l ( 70(l5>'3) 

(1) 1 ula Hu',-i>u t Kutub H -vunjTA JS K, kd Sugh ( 1 Lai ‘'ingli 71 C 7iM, 3*1 
Ram ( lual 1 Piteiii Mai, 10 \ '■Ort (1001). R i II i thanu ]>,■, i Miarf i 111 • 
(ISoi), WJ Mih4l o llubey 1 HI U Nath ili-uiin. 17L R ^ in',(Min) 
l>u.li t o A M, (139.) i U , wli ro It was 
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these cases that the act or omission 'was an illegality \itiating the sale was dis 
sented from in others In certain cases there was probably nothing more than 
an irregularity It is clear that where a party professes to appl) under this rule, 
then by such application be admits that the case must be treated as one of 
material irregularity to be redressed pursuant to its provisions only upon proof 
of injuT} (1) Ordinarily at least such irrcgularitj will mahe the sale voidable 
oiil} Assuming, however, that there may be an illegality, which i 2 )so facio 
renders the sale void, then it must beheld cither that the rule covers such a case, 
in which event injurj must he established, or the case is one without the rule In 
the latter case it has been held that the Court has apart from the former section, 
an inherent right to set aside all illegal proceedings provided that the mteicsts 
of third patties arc not affected (2) or it might have refused to confirm a sale 
on grounds other than those on which a paitj may apply to set it aside under 
this rule (3) The case being ex hypothcsi outside the section it has been hold 
that no proof of injury is necessary (4) The teiidencj, however, of modern 
decisions is to check judgments holding sales to be nullities on account of what 
are really mere irregularities in procedure (5) And unless it can be established 
that the sale is for want of jurisdiction or other cause absolutely void, the Case 
will, when there is an irregulantv of the kind described fall within and bo subject 
to the provisions of the rule 

As the former section was confined to eases of mere irregularity of the 
nature described, it did not apply where the sale was sought to be set aside on 
another ground such as fraud (C) Where, however, fraud in the execution 
proceedings was alleged and attempted to be substantiated and the question 
arose between parties (7) an application lay under sect 47 (fonntrl> 244) and 


(1) Soo Tossaduk lUsul v Ahmad Ilu&ato, 
20 I A 170, at p 182 (1893) , VenUta v 
Sams, 14 M 227, at p 223 (1890) 

(2) Ihvincssun Dassco v Durgadas Chat 

Icrjco, 0 C 101, at p 100 (1830) ecolvana 
Ivumar Roy i Golam Chuadcr Dcy, 18 C. 
422 atp 423(1891), Birj VIohun Tbakut t 
Vvtij CluvKdJu:>-, 2fl G. 8 at 9 Q 

(1892) Sant Lai t Umrao un ms&a. 12 A 
90 (1889) 

(3) Sant Lai t llmrao un Qiaaa, $iipra 
Canga Prasad 1 Jag I,al Rai, ll A. 333 at 
p, 337 (1889) 

(4) Ram Claud t I’llam Mai, 10 A. 50» 
(18ss) [it also inransult't ll^ 1<11 that 
thcrovasa luatcmlimgularit) J.Caoga 
Prasad a Jag Lsl Ro}, 11 A< 333 (I8d9), 
llakbhi Kan I 1 Malak ChanJ. 7 A 2s9 
(18s3) Tho julsnunt la lUrbans LaI r 
KimUn lat .1 t 140 (ISOs), tui>ua tbo 

TIk catlirr d 'Ct&ioni nfimU to dul 
I ot hold that a aalc tvuld he fret franie under 
tu 111 \Titl out {jxk! of lofrfr, hut that 
ul tho cluract<mf md to »-aa ouUade the 
section and thinfore t t aJ»>t>l Ij 


lunitAtio&s 

(0) Sco Malharjun v ^arhan 35 B 337, 
340(1900), ref Ehiarajmal p Datm, 32 C, 
290(1004), dist COSO of want of jurisdiction, 
fl c, 5 C W N 10, 2 Bom L R 027 
Tossadduh Rasul Khno v Ahmad Husain, 21 
C 00(1893) tbopnnciploofGobmdLalRoy 
n Bjuii-Ja)3am.V.<sgfi,':,2.LC 
applicfr to cxtcution saka Lotil Smgli 1 
EdalSuigb 31 C 3i»5 at pp 3Jl 392(lWt) 
Lepin Bchary v Sosj Bhusan, 18 C L J 
C-S (1913) 

(C) Linhika (.hum t DuarLa Nath Ghusc, 
R oi)b(lbij'*) SuhbajiRaui Srtoulaaa 
Rau J3/ 2o4(lsbO) Nund LJl e Lilanar 
All 11 tv R 214 (IbUJ) V ixsic^^aj I>a r 
Shadashirfrpjio, 7 B 11 C. R Ac 974(]a>(i]. 
lUghuhaos Sahai r liool Kumari. 32 C 
1130,1140(190,,) or that the deenc tt»cll 
h*a beta nt lUoj^d S»Lu r I r le 

caari. GC. L. J 1( 2 (1 *^7) 

(7) Se-® l,ojr Lucl i r V !• jto 

th-m MuUkI .t \\ R 4^ (la75), >il<fe 
th® aj jdKaUuQ vLt hr a th^nl per> n net a 
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no scpar'^te suit would lie (1) And an application was held mamtaiaable 
under that section after a sale had been confirmed (2) A purchas by the decree 
holder henann at a price less than that at which he was permitted to bid constitutes 
fraud (3) If the decree itself which is the real basis of the title was fraudulently 
and collusively obtained, the sale at which a purchase was made never became 
absolute (1) See, however, now as to fraud the next paragraph 
The following have been considered material irregularities — 

Delay in making the deposit required by sect 300 of the last Code, (5) 
the adjournment of the sale from time to time without sufficient ground, (6) 
uon-pubhcation or improper publication of sale-proclamation, (7) such as an 
omiSbion to state the amount of revenuc,(8) or to put up a copy of the proclama 
tion in the Collector’s office , (9) a sale subsequent to insanity of the judgment 
debtor , (10) omission to state or misstatement of Government re\ enue in notifica 
tion of sale , (11) misstatement of the value of the property in the sale proclama 
tion calculated to mislead intending bidders, (12) selling before thirty days ha\e 
expired after notice of procIamation,(13) or without a fresh proclamation where 
there has been a postponement, (14) or after a portion of the property has been 
released to a third party , (15) or issuing a sale-notification without notifying m 
it that the property would be sold on a day named or as soon thereafter as it 


(1) Kokil Smgh V Edal Smgh, 31 C 335 

(1004) , Rojom Kauta Bagchi v Hossam 
Uddiii Ahmed, 4 0 W N 638 (1800) Sco 
notes to s 4 , as to pleading fraud, sco 
"Mahomed ^Iira Ravuthar t Savrast Vijaja 
Raghunadha, 23 M 227 (1804) , and as to 
tho necessity of tho auction purchaser b«mg 
a party to it, AbbubaLcr v Mohidui, 20 M 
10 (1S9G) , and effect of fraudulent salo 
on rights of third parties Sidhco Nazeer 
AWy V OjtrtJiiViyaraxn \0 11 I A 540 

(ISGG) 

(2) Golara Ahad Cliowdliry v Judliislcr 
Chundra Sliaha, 30 C 142 (1002), s c, 7 
C W N 305 

(3) Sm Sarat Kumari v Nimah Churn 
Dcj.GC W N 205 (1000) 

(1) llaiiko Lal t Jngat Narain, 22 A IfS, 
170(1900), Nnnda Kumar V Ram Ivishorc, 
10 C I T t57 (proof of fraud vitiating 
decree) 

(5) VcnLvta i Saina, 14 227 (1800) 

(ii) Venkata r S.iiiia, aupra 
|7) Maciu"htcn t Malwbir Pon.had Smgh, 
0( u'r,(lSS2) . KrediuaPnudt Jfolichand, 
10 1 \ no (1 MJ) . 17 C L 1 Til 
(S) 11. 

( ») Nkn .1 Kumar It i Golam tlimihr 
IKj. ist t22(IsJl) 

(liij Narajaii KotJaii « KalUaiie ''•in 
Uram. iJ M .1 I (Js*',) 


(11) Madarsah Maracajar v Palaniappi 
Chctti, 23M 028 (1000), Gndhar Smgh t 
Hurdco Naram, 3 I A 230 (1870) , s. c , 20 
W R 44 , Olphcrts v Mababir Pershad, 10 
I A 25(1882), OC 050 

(12) Saadatinan i Khan V ilt PhulKuar, 
2C W N 550 (1808), 25 I A 140, 20 A 
412, Cal H C Appeal from order 439 of 
1901, 17 Marcli, 1903 . Siradurga v Kajono 
han, 15C tV. N 577 (1910), PranSmght 
JatioidaYi, 14C L J ^>41(1011). diascnlms 
from Abdul Kashim i Benode, 12 C W ^ 
757 (1903) 

(13) losadduk Rasul Khan v Alinud 
Ifueam, 21 C 00 (1S93) , Abdul Nossu t 
DoolalDoss IIC L R 303(1882), Ilurbuns 
Svliaiv Bhauo Pomimd, 4 C L R 23(1879), 
Venleala v Saina, 14 M 227 (1890) 

(14) Goopeo Natli Dobey t Roy Luchmec 
put Smgh, 3 0 542(1877). Shoshco MuUico 
* Duarka A’ath Biswas, 0 IV R 
(ISfO), Ivishcn Prosiinno t> Kurdunu 
Dossco. 17 W R 339(1872), MohiintMegh 
r-illi ShibPcn.liid, 7C 31(1881), Kimral 
Sini,li i Makhim Pandi^, 2 A If 0 R 1"*^ 
(1870) [no onhr of jK.sIp.nriiu nt or fresh 
pn lamali.n], mo Jumni Mi.Iuri NunJ> 
f Lhaadra Kiiiii-ir Ru^. 0 (' \V \ ll(t^ll) 

(I*) Shib PruLuth Sinj,!! i S.vrJjr 
•mii^I. 7 (’ 711 {1},7h) 
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might c )mc up in the li'-t , (1) or nhcitiMng proj^rtj of A nnd 15 for fiili, 'ind 
■iul)-<*fjui’ntl} '111(1 without fresh procKmatioa selling A's rights and interest 
onlj ; (2) ot iiesion to lie'll drum "it time of sik , (3) notifying that the dccrcc- 
hnhhr held ■) charge for a great* r amount than was the fact , (I) sale of half the 
prop rt> after whole w vs proclaimed , (5) or not aflixmg copj of sale proclama- 
tion , (0) «elliiig a debt secured hj a mortgage of iimnoacahlc jiropcrta under the 
proM'ions appheahlc to woNcaWe piojicilj ot siUmg without fixing an 
hour fur the sale , (8) or when the proclamation is not issued in the prescribed 
form, and does not state the extent of the proj*crt) and tlit rcaciiue assessed 
on It or the amount of income di n\cd from it, and omitting an order of the High 
Court containing directions for the saK ,{9) or selling after proclamation of 
sale fisc da) s prior to date of svh .particulars of a mortgage not being giscn. (10) 
s Uing after notice wronpl) *cr\cd upon \icrson not legal representatue of judg- 
monl debtor s estate , (U) selling upon a notification so vague m its description 
of the prnjxrtN as to Ik. miskadiiig )(12) publication of sale-proclamation upon 
dccru holders pro^Krt) it a distance of some half mile from the judgment- 
d^hUtr’s proixrty , (13) non sjiccification of adjourned hour of sale , (11) absence 
of specification lu ‘uvlc proclamation of mcuuahianccs and statement of value 
of propertj m such proclamation , (lo) the omission to spccifj the hour of 
sale ,(10) selling on daj previous to that fixed mthe order of postponement , (17) 
or at .an hour not mentioned in the notification (18) changing the specified order 
ot sale without notice , (19) s-’lling projicrties lu one lump advertised to be sold 
mlots , (20) selling without prev lous attachment ,(21) refusal hv the Court upon 
wawet ot iicsli proclamatiou b) judgment debtor to issue suck proclaination 
if applied for bj the judgment creditor , (22) onu'sion to bring on the record 


(1) RjkuntNath^in.liwlr Jdggut Mobun 
Sbaha. 24W R 240 (1875) 

(2) Mohiny Mobun Dass t Rluxlunjov 
Shah.CCL R 237(lsS0) 

(3) Tnndak Ravji r Nana, 10 R 5W 
(l8sC) 

(4) KaDji ^lal t llibi Sado, 8 A IIC 
(I8SG) 

(5) Fannah I.al t Sn R-vm Banacr)cc 1 
‘shorao 10 

(G) luiljtara Chowilhrani i Ramcoomar 
Goopta 7C 400(1881) 

(7) Srinatli Dutt i Gopal Chundra Xlillni 
9C 'ill (1881) (list SamiAyjart Kmhna 
^mi 10 M 109 (1880) 

(8) Sumo Moyco Dcbi i Dakhina Ranjan 
Sanj-al 24 C 291 (1890) 

(9) Athappa ClieUi t Rama Krisbroa 
Xa>akan, 21 M 51 (1897) 

(10) Jlohunt ilegb Lall t Skib Piosbad 
ilaiti 7C 34 (1881) 

(11) Malkarjuut Narhari,25B 337(1900) 

(12) BanlvoLalr Jagall^aiain 22 \ tSb 
170(1000) 

(13) Janum Moliiin Xiindy « Uiandra 


Kumar Roy, 0 C W 44(1001) 

(14) BLikari Misra t Run Surja Mum, G 
aw N 43(1901) 

(15) Moll Lniil Roy x Rhauani Kumari 
P«.hi,0C W N 830 (1902) 

(10) MaliabirpcrshadSingbt Dhanukdlun 
bmgb. 8 C W N OSC CS7 (1904) s e . 31 
C 815. 81S 

(17) Jboomuck. CbOK-dbry v Rajah Radha 
IVtaad 25X7 U 328(\S'6) 

(18) labodcja Dibn i Johad Roheen 14 
W R 320(18"0) 

(19) Poklimj Sinph t Gossam Munraj 
Fookc 12 W R 281 (18G9) 

(20) SrcckuDt Dasa i Ranijiebun Roj, 18 
W R 142 (1873) Urqubart v \undccput 
Mahaputtur 12 W R 492 (1809) as to 
selling property in lots though attached anil 
proclainird m its entirety see Abdool Hje v 
Xiacrao 23 M R 1 (1874) 

(21) Sheodbyani Hhola Xath 21 A 111 
(1899) 

(22) Cliakraparu Oballiat i Dhanji SiUii, 
24X1 111 (1000) 
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the Icgxl representative of i judgment-debtor vho has died after attichmeat 
and before sale , (1) basing a decision on evidence not taken in accordance 
with the law (2) 

Tlie iircgularity, howeair, if any, must be material (3) 

The folIo^Vlng Inac been held to be eithci not irregularities or materni 
irregularities — 

Issumg notices of attachment and sale together , (1) holding a sale for a 
larger sum. than was actually du*' , (5) omission to deposit 25 per cent of 
purchase money at date of sale , (6) entering the wrong perguunah m the proc 
lamationif it be served in the light Milage and the estate has been identified, (7) 
publishing the notification of the s ale at an inferior cutcherry, the sudder cvtcl ary 
of the zemindar being beyond the Court’s jurisdiction , (8) omitting to state 
the rent of a tenure brought to sale , (9) selling at an inadequate price , (10) 
sub dividing one of the lots advertised for sale , (11) a District Judge poatponing 
a sale iia obedience to an injunction issued by a Subordinate Judge , (12) sale of 
immov table propert} on a close hohdaj ,(13) or without issue of fresh pro 
clamation , (11) selling portion of estate within jurisdiction, although the greater 
part falls withm another district (15) 

" Or fraud.” — These words have been added Under the previous law 
fraud was notvnthiu the rule (Sec page 1016 ) As to this, .amendment, the Select 
Committee said, ” IVc think that the existing law as contained m sect 31 1 of the 
Code is defective, \ 
setting aside a sale \ . * 

setting up fraud as . ^ 

under sect 311, a decree and open to second appeal (16) Thisresult, which often 
nivohca a consideiablo prolongation of those proceedings, is in our opinion 


(1) Bcpin Bcliary Bcra v Sosi Bliusin, 18 
0 L J G2b(l0l3) 

(2) Peary lal Das i Peary Lai Dawn, 13 
C L J 046 (1313) 

(3) Dakshina Mohuu Roy i Sin Basumali 
Dubi 4C W N 474, at r 477(1300) 

(4) lluro Soondurco Dcbcc i Bro}oUobintl 
Sb-iba 4 W 11 Uw 12 

(5) Cliuttur Singh i Dhurnim Koonwur, I 
A H C R 01 (IsGO) 

(0) Alimad BaUh t Lalta Prasad, 28 A 
239 (IOOj) 

(7) ^ooral Ilosscm V Para Coomar balicc, 
W R 320 (l67u) 

(S) Hubeebool Iloaaoiii t MkiiJir, 14 U 
R 44 (ls70) 

(9) MobcnJroCooraar Dult t Isl aneswarj 

Dave, 7 C 723 (Isal) 

(10) Lak>l mi i Krwhnablrtt, s II 421 
(1S>I) 

(11) Sami PilKi I Kruhnajiaim Chilli 21 
\| 417(1^.*-) 

(I.) \ri irl) illim. \ In mulralurCm tal. 


23 C 331 (1895) 

(13) Bisnmllahloai Sahibunm»M,3 \ 
333(1880), ecdqu thcobscirationwasciik^ 
as no intjuiry was prored Coiilra llaM 
Jemadar v Jadub Chundcr Haidar, 3 B I 

VIlc 24(1SC5), as to proceedings on closeil 

holidays, aco Ram Das Chakarbati t Oflic*-'' 
LKiuidators, 0 A 3GG (1887) 

(14) Gajrajmati Ttorom v Akbar Husain 
29 A lOG (190G) 

III 


tlio piXMiit Code caino into force, bit the 
order on the npj licition »as paKSj'd nfwr d 
came into force it was held that tlirr* uas 
no second nj jx-al under Uio praMiwns t 
llio last tv lo lUj Mohan i roinnda 17 
t U \ 2l(inJ2) 
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f ‘.'I » i’ r 1. t} * * . I*» «<'t*j ^ * I « 1 «a’ * jL iM 

* • •«» k« t’ j : / , *•*, I i! '' 1 ‘* 1 * 1 1 i« < ' •’Tr.' <1 «*;»r 1 f n tl #* f^i p 
i' /k «’ f' f ^ ^ f* r c* 'a'jM r T r T tfp pot.r<J <■ f 

!i-;l (1) 

" In j- l^.^^hinf^ cr ccndactlng. 1 t*i ap ' i Itl ^ i 

\ \ ^ , T u < 1 ' i*i hI*-.*' I r 1 A* 1** ^ ' f'l t’ <fp ttx.* j %5 'Ir i!r il • (2) 

1 \ '■rt** S »n« f AT r * A*'’«-f I t' ^ j isfr. TI 0 

T f T J 'it J tJr I If Afi^ J Iixrr 

f<i'“ 'j*' - s I .t t « Jt^f to tl o •ctii n 

« ! 1' I . j v' . I «i t' •*’« « It 1 t * A ,»il ir^ «’ <' -r*^fr<’r I t to tl p 

>- T'l li « w i ' 1 f *j •} i' -* t' ' j Ait-f a; <J » M w«» r rt 1 ^ 

Uw « } Hr 1 1 t l*p -n « 1 ^ «t •} tr^-j Iav I 1 \ tl i» vrtu n I ut 

, w' I t' f J , M ’« 1 '* . t V* t 1 *»<• lAlr.i rtt l} P III r I ( ftlt id.Il c: I 
, I Js> s' (1) *» 1 A n Afj < J I l>t a rr { ;r •- 1 fAlitP < / A ju<1;:ts ftil» 
.1 rs'^l'pl-iij’t'^lr*' ,^ft<t)}iii »tl«-tA^«lUlt*ctip taV 
j I « A 1 ' (0 ■ t' > A*i « I t n t’ -.t rx< c».!j n i» 1 -atctl ti u*. 1«’ taken 

1« ^ f t’jr » «]r (*ij \I1 I' At i’ p < • ~it e an <I ej 'p «t Iff ll*i* fole i« w? rf { e r f Lc 
» J r’ Jn*f I «» ’p T i« n s' p ^ i j 1 * I itif gu’AtiSA 11 ) j jl !p 1 u ^ < f f* r h ciu g 
i‘ s )»' s’ r < x< < S) n Vk' ^lAt I* *1 .f < 1 1 ’ p ji .1^11 fi I J >il U f n • «! (Si) 

I r r ' M p I t nil (i ) Tie'* i }* * e » {mUi fl/f nU « ji»i f ifr nil Aft* wliirii 

II » ( St U 1« Jl. M il t*t J«Tf tsa «1 wi) to tl e el* c I tl e ‘lli whlfll t< tmitultn 

%»' ti s’je 1 I i« ki -ekf il *1 .an to tl p I ipl « ut 1 ) l*l« r Tie itTi j.tihnt) must not, 

t' Si ^ le I*e iri'tl tr g wl.lf Ij t iLf* iKe* iftef tie *)! AA tip Tift IJit ( f 

pirripfl It i!" usi tft^r tke fi/f<cnili <lit /f<n» tlip «hlr ol mIc (S) Tl« 
iri'.-Krjit Jisn 1*' m f«sil«fting il»e ptle ami l!f ttJuli rrtj on'sl iht> of 
t li < tu 2 i! p 'ale j'lti tlie (*oiuf \«i igriement U swten j ittjf a not to I id « r 
ii> * 1 1 lit ^ I s]i< S' ft* »■ 1 oldtiig S' Ti< t an in* pi) iitt) t'llliui the inettung of tin 
< (i> t> . til 1 tMi'f tljf arto )1< t e AtiK lint to (r lutl i* n > ponnd fi r otliertviM} 

■V till 2 t 1 I* 1 ‘tie C) 

Substantial Injury — liul«rtlM jitev nt hi tm«li r t In la^t I’oili thin 
ijiii t into orrumil li injury that »>* luM tihich is tt7oiigfui,{I0j h} 

ti a'o » of tlx im^iilintt r< til} I HIM (1 1 1 'Jlxn lin« hi'vitir lain ronsulm 
till roiillKt It to till iiitiMxr m t'liiih tlx Cl iuiirtioii UtMiiii tlx two h ul 
to Ik I ht liilitix d iiixi nifirnil Jlx I’n" ('ouiiui lx hi tint tixn must hi 


(I) JUnoJe « IIaiii Saniii JO ( W N 
JiilO (1J12) 

(J) ‘ko JUc\u„]l«n 1 MaliaLir I'crvital 
sn,,h, J C 0^. at p COO (Ia82), I’alil 
shalm t If in ifaliatiU, 27 C 7SJ, 7J2 
(1 KK)) 

(3) lUmdihail ur Mur t ])p<Im Itliagai 
7 \ CAl (J88.'.) 

(4) Chowdhry Walxil All t luinajo fl 
\t It 3Ii»c 110(lhC0] 

(0) Gangathara t ItaSliabai tinmal, 0 M 
.37 (l&a2) 

(0) Jn ft DigitiuLiino ]>abee It L K , 


1 II 138 atp 043(2808) 

(7) Uublia) i Kaiihai I.a 1,7 A 3b3(lb85) 

(8) llin la IXLco Dusdco f GojkcSoou liircn 
l>ouu UtN U Muc 82(1800) 

(J) UahoiniiJ Mira ItamSiiar i Savraai 
tija^a Itagiiunailha, 23 M 227(1803), a c, 
t (- t\ N 228 , nnr of course aro disparaging 
rrnuulia of bystanders rrregulanlirs 
I.tlmohiin Choudhun i Niinu Mohamed, 
17 C 1C2{1B80), but SCO Itukhinoo Bullubli 
V Drojonatli Sircar, Q C 308 (1870) 

(10) SliosiDbusanba Ihui Ahmed Hiuscin, 
7 0 \\ N 439(1003) 
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evidence, (1) and that that evidence must be direct (2) and that a Court could 
not without evidence, and upon a mere supposition, find that an irregularity 
did cause an injury by causing an inadequate price to be bid at the sale The 
amount or nature of the evidence required in any case depended upon its own 
circumstances (3) Difficulty was felt as to what was meant by “direct” 
evidence Sometimes it was considered that this meant that persons should 
be called to testify that had it not been for a particular set of circumstances 
they would have done so and so , would have given a greater price , that they 
were willing to bid but were deterred and misled , and so forth In other 
cases it was considered sufficient that there should be evidence of circumstances 
which would warrant the necessary, or at least the reasonable, inference that 
the sale was the result of the irregularity complained of (4) The Select Com 
initteo stated that the language of the rule has been altered lu order to meet 
the doubts raised as to the evidence upon which the Court can act, and they 
refer to the Privy Council decision Tasadduk Rasul Khan v Ahmad Husam 
Apparently it is intended to affirm that ruling , but tlie difficulty hitherto has 
been as to its construction Proof, of course, will he requued, and this proof 
may, it is submitted, on a true construction of the Privy Council decisions 
consist of “ direct ” evidence in the narrow sense stated, or of evidence of facts 
which warrant an inference that the irregularity was the cause of the inadequate 
piice It has been held that where tb" property is sold at an inadequate price 
owing to irregularities m the conduct and publication of the sale there is sub 
stantial injury within the meaning of this rule (5) 

Appeal — ^An order disroissmgan application under this rule on the ground 
of the non appearance of the applicant is appealable (6) If a judgment debtor 
has made an application under this rule, he can (if he withdraws it) apply 
under sect 174 of the Bengal Tenancy Act (7) 

1 ] 91. The puichasor at any such sale ^n execution of a decree 

ApfUcation by pur maj apply to the Court to set aside the sale, 
c/iaser to set astoe sale the ground that the judgment debtor Ind 
on ground ol Judgment- , 9, . a t u 

debtor havmg no sale 110 saleable interest in the 'property sola. 
able Interest. 

Application by an auction purchaser — The rule is limited to the ca o 
stated Therefore a purchaser cannot apply to set aside a sale on the ground 
of doficicnc} m arc \ in the land sold, (8) or of misrepresentation or concealment 
m the sale notification inducing purchase at a price more than the property 
IS rcallj worth (9) If the purchaser knew that the debtor had no saltiihlc 

(1) Olplicrta t Maliabir Pcrsliad Singb, (o) Santo I'rosatl i SUw Nnrai i t 
10 I \ 2.1, 30(ISS2) acOCtUl 1022(1012) 

(-) fasalJuk RasiiI i Ahniad lluaain (C) Hraja t iloli 14 C M V 571(101") 

-1 C bi>, C,20I \ 17il(lS93) («) S»Ul Hai t \an la L.d 13 C W N 

(3) 'v o lumiil K1 in » Vlxliil \ziz Xban, ’’01 (llMK)) 

32 0 502 (JjO ) (^) ItimNaramj 1) larLi 2» »tli Ivli Uf) 

(4) M luiLirl rsLi J Sin„h t DLin iLdbari -7 C - I « c , 4 { V\ N n(lh>l) 

W \ *siJ(|XU) /cc 31C Sn • (3) Dur^i bund-ui Dm i ( on i U 

111 Liri Mt>ra I ILtni Siirja Moni fJC \\ N tliandr* \ Mi, 10 ( 3< S (ISsI) wlcr it 

tSdol) whrr** raili f ca-Mj mil lie C»UJ p a72 t! i rvi » 1> w u* H > I > su t 



1 IIUI bCULD 
O 21 , r 02 


}5.\LCU^10^ 01 ULCBbLS AND ORDDKb. 


1021 


mtcrcst tlio sale should uot ba s(,t a^dc (1) Ihe second paragraph of sect 313 
of the last Code, \\hich this rule replaces, has bccu transposed to the next rule 
“No saleable interest” — ^The words “no saleable interest” ha\c bccu 
said to refer to cases where a purchaser buja a property which turns out to 
ha%e no existence at all or to be of no saleable \aluc whatever (2) It may be 
questioned whether the suhstifution here of the word “value” for interest 
IS correct The words mean “ nothing to sell,” and arc not intended to confine 
the cases in which the application may be made to those in which the judgment- 
debtor thodgU having an interest such mtcrcst is by prohibition of law or other- 
wise unsaleable (3) After a v estmg ord*"! the debtor has no interest (4) The 
rule docs not applj where the judgment debtor has no saleable interest in a 
portion onl> of the propertj ,(5) nor is the fact that the piopeitj is subject to a 
mortgage sufficient to support an appbcation,(C) or the fact that one of two 
judgment debtors has no interest if the other debtor owns the entire interest (7) 
.Uthough default has been made m the payment of revenue, ownership of the 
property continues in the defaulter until a rev enuc sale takes place A purchaser, 
therefore, of an estate in execution of a decree, after default has been made in 
paying rev enue for it, cannot, in the event of a subsequent revenue sale, seek to 
set aside tbo sale under which he had made the purchase on the ground that tlio 
judgment debtor had no saleable mtcrcst (8) Sec also notes to i 03, 

Under the Code of 1859 a sale under a second attachment was valid and would 
pro%ail over a sale subsequent!) held imdcr a prior attacbment and passed all 
the mlcrest of the judgment debtor (9) Kow however, when pro^jcrty is sold 
m execution it cannot be sold again, and when a judicial sale takes place all 
previous attachments effected upon the propcit) sold fall to the ground (10) 

92. (!) Where uo apphcatiou u made widei rule SO, rule fss.s 
Sale ivhen to become 00 0) rule 'U, or where sucli application ts 
absolute or be set aside made and disallowed, tlie Court shall male 
an order confirming the sale, and thercu'pon the sale shall htcomc 
absolute 


(1) ^labibir Prasad v llhuman D^is, 3 V 
527 (ISSI) 

(2) Durga Sundari Den t Go%mdv 
Chandra Add}, lO C 3CS (1SS3) la Kuidu 
Moidm i Tcrajil Moidm, S M JOl (ISSI), 
tho judgmeat debtor was found to La>o uo 
mtcrcst In Sant Lol t Bamji Das, 9 \ 
107 (1839), it va3 pointed out that the foci 
that tho propertv may fetch little or notbuig 
if sold does not aOcct tbo (jucstion- 

(3) Munna Smgb t Gajadbor Singh, S A 
o77 (1SS3) 

(4) Raul Suondur t bbo»bi 21obtm 
Pal Cboudbrj, U C L U 3sJ (lss2). 
Dinobundboo Pol i Sboshco Mobun Pol, 9 
C 217 (1&J>2) 

(3) Ram Lwuiar 111 \ t SbusbcuRhu«.bliuti 
t.LwoC, JO OJotlsS}), MubaminaJl abuiat 


ullahv RacLcho, 27 \ 537(l00i) 

(0) Piotab Chuuder Cbuchcrbutty i 
Paiuoty, 0 C 500 (I8S3), even if tho mciini 
bianco covere the probablo raluo of tho pro 
petty Sant Lai i Ramji lias t) V 107 
(I8S9) 

(7) I'auuddiu Ui Khan r Imcoiui ''aha, 
22 C 5 Gj 373(lsaj) 

(8) llari Choian Rose t Uondas Hoy , 2 
C L J 593(Pj0a) 

(2) Obboy Lhuru hooiidoo i GoUia Ui, 7 
C 410, 413 (ISSl) 2\arbarmul ILuuan t 
badut Ml, 8 C L R 4oS, 4,0 (IbSl), 
doubted m Durgs Sundoii JKii t Goinda 
Choudra \dJy,lUC 30s, atp 373(JSa3) 

(10) Kosbi 2v*tb Hoy Cboudbry r Surha 
luiid Shoha, 12 0 217 (Isso) 
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evidence, (1) and that that evidence must be direct, (2) and that a Court could 
not without evidence, and upon a mere supposition, find that an irregularity 
did cause an injury by causing an inadequate price to be bid at the sale The 
amount or nature of the evidence required m any case depended upon its own 
circumstances (3) Difficulty was felt as to what was meant by “direct" 
evidence Sometimes it was considered that this meant that persons should 
be called to testify that had it not been for a particular set of circumstances 
they would ha\e done so and so , would ha\c gi\en a greater price , that they 
were willing to bid but were deterred and misled , and so forth In other 
cases it was considered sufficient that there should be evidence of circumstances 
which would warrant the necessary, or at least the reasonable, inference that 
the sale was the result of the irregularity complained of (4) The Select Com 
mittee stated that the language of the ride has been altered in order to meet 
the doubts raised as to the evidence upon which the Court can act, and they 
refer to the Privy Council decision, Tasadduk Basul Khan t; Ahmad Husain 
Apparently it is intended to affirm that riding , hut the difficult} hitherto has 
been as to its construction Proof, of course, will be requued, and this proof 
may, it is submitted, on a true construction of the Privj Council decisions 
consist of " direct ” evidence in the narrow sense stated, or of evidence of facts 
wluoh warrant an inference that the mcgulanty was the cause of the inadequate 
price It has been held that where the property is sold at on inadequate price 
owing to irregularities in the conduct and publication of the sale there is sub 
stantial injury withm the meaning of this rule (5) 

Appeal — ^An order disraissmgan application under this rule on the ground 
of the non appearance of the applicant is appealable (6) If a judgment debtor 
lias made an application imder this rule, he can (if he withdraws it) apply 
under sect 174 of the Bengal Tenancy Act (7) 

91. Tile puicliascr ati any such sale zn eccectilioii of a dcct^ 

AppiJcafjon bi/ pur may apply to the Court to set aside the saio, 
chaser to set aside sale ground that the oudgnient debtor 

on ground of Judgment- , Vi . 

debtor having no sale no saleable interest the 'pro'pertij sola. 
able interest. 

Application by an auction purchaser — The rule is liimted to the cv"' 
stated Therefore a purchaser cannot apply to set aside a sale on the grount 
of deficiency m area m tin, land sold, (8) or of iiiisreprcsentation or concealiucn 
in tlic silc notification inducing purchase at a price more than the projicrl) 

IS rt ill} worth (9) If the purchaser knew that tlio debtor had no 831111'"^ 

(I) Olpl erta I Mftlnbir I’crshail Smgb, (5) Santo t Nnrn" 

Un t ,15, 30 OSS’), s c.OC GoO C \\ V 102J(1012) 

(J) ri^tiuL Hasui I Mimad Husain, ( 0 ) Draj-i t Moti, 14 t U N 571(191*') 

,11 C 00 , n c,-OI A 1711(1893) (7) Sifal llii i Nnn U I-il. 13 C W ^ 

(3) S c loti’vil Ki HI ( MmI il Aziz Klian, 'll (1U09) 

IJ ( /<i^(ljn.) (S) lUm N ifiin I llnark v Nutli KIh*'*''' 

(I) J1 r r I Sin^ln Uii vmiL Ibari JT C .( ( f c , 4 ( W N 11 (IhJ *) 

s sc U N f ■..(ll'Ol). "•‘'.'U U S**' • (•*) nur„» butidm Ikil i 

111 ..an Murat l.anl •' irja Mnni i. C U N tliandra \ll\, IOC H ■* (Is-^l) 

In (I -Jl] t.|rrr>rarU r evus tiJI Lo<ittd p 172 l> rn h Iv h I I • U I > s i > 
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mtcrest the sale should not be set aside (1) Ihe second paragraph of sect 313 
of the last Code, which this rule replaces, has been transposed to the next rule 
“No saleable interest.” — The words “no saleable tnlercst” ha\c been 
said to refer to cases where a purchaser hujs a property which turns out to 
ha% c no existence at all or to be of no saleable ^ aluc whate^ cr (2) It may be 
questioned whether the substitution here of the Mord “value” for interest 
13 correct The words mean “ nothing to sell,” and arc not mtended to confine 
the cases in which the application niaj be made to those in which the judgment- 
debtor thoiigh haMiig an interest such interest is by prohibition of law or other 
wise unsaleable (3) After a \ebting order the debtor has no interest (4) The 
rule docs not appl} where the judgment debtor has no saleable interest in a 
portion only of the propertj ,(5) nor is the fact that the projiert) is subject to a 
mortgage sufficient to support an apphcation,({>) or the fact that one of two 
judgment debtors has no interest if the other debtor owns the entire interest (7) 
.Although default has been made in the payment of revenue, ownership of the 
property continues m the defaulter until arcveuue sale takes place A puiLhascr, 
therefore, of an estate in execution of a dccrci, after default has been made m 
paying revenue for it, cannot, in the event of a subsequent revenut sale seek to 
bct aside the sale under which he bad made the purchase on the ^round that tho 
judgment debtor had no saleable interest (8) See also nut<s to r 93 jml 
Under tho Code of 1839 a sale under a second altathmciit was valid and would 
ptov ill over a sale subsvqucnih hdd undir a prior attachment .ind passed all 
tho intcitst of the judgment d«btor(9) Now howwir, whin projH-rt) is sold 
m execution it cannot be sold again, and when a judicial silc takes place all 
previous attachments c fleeted upon the projirtv "old fall ii« the ground (ll>) 

92 . (f) Wlicie no appluntion js> nude umUr rule s ruk l»* 

Sale w/ica la became <"■ ’’’‘Ic ''I, «/»« SU'll .ippllCatlull la 

nbsoluic or Lc set aside nudc .iiiil di'sillovvc d, iho Court blull tiUlU 

an order tonfirnung tlie mIc, and thertupon the hiIc ^hall Ucoiiu 
ahbolidc 


(]) VUhabtr I’r.kMtl t Dhuiiiaii 3 \ 
3J7 (ISSl) 

(J) Du;^ 4 fruH Lui iHii « OutiuiU 
1 ] mlra AJt), IOC Jis(1sn 3> loKurli 
Muilu) I Tiravil Mojvlui, b M 111 
iLi ju IgUitut d LUif i^auJ to Uv« Im 
In ''*nt 1-J « 1.AUJI 1U«. J V 
lo7 (!*''' *) a vtfts {» Uiti-J ut tUl tLr ti» t 
iLa tin jin.]* Ill i at tit ii t ttlc I r It tl o; 
n Bald dol« lll-t tLc ;u bU U 

(3) Muuu 4 ,U « I »i.d*4r “-..U o I 
oT7(lss3) 

\i) 1 AJit 4 l.t IK I t I V. 

1*1 Ujx 11 I L. 1 -•>.» 1' 

1) It I M 1 *1 I ■- X il i._D 1 >1 > 



uUAi t n* bi.ltu .7 \ .<37 (1 
(b) IVuLib Cbuniif I Lu i 

I *bK>t> J C .<00 (Ivs3) IKOltl UU. Ul.1 
I ran « lajxi n ft' j 

{«ltj S*tl Ul t I.4I ]i I>* < V t'7 

flS-M 

~l 1 ^-<-..1 1-1 \ K..*! i ail 

.a* ..‘3(1- 

»'! ll*il iXo-^J Kr. Htor.oa* lowt £ 

t 1. J K » 1 >la) 

l* ^ t I — r J I al I o 1 

t 111 413 il'*! 1 *.*.•*.: . 

V SI 1 1 4 • 4* J I ‘ij . 
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a sale has taken place has itself been set aside is not sufficient (1) Nor 
where a stranger to the proceedings purchases property* hona fide, can the sale 
to him he set aside on the ground that the decree had already been satisfied 
out of Court at the time the sale was held (2) Nor is there a distinction between 
sales in execution of money and mortgage decrees (3) ^Vhere there is fraud 
on the part of the plaintiff, the % ahdity of the sale is not affected, if the piucha'cr 
IS not implicated in the fraud , (4) ahter where the purchaser is so implicated (5} 
The reason for this rule is that a purchaser is not hound to inquire into the correct 
ness of the order for execution or of the judgment on which it issues If he were, 
there would be little inducement to buy (6) There is, ho^\e^er, a distinction 
between decree holders who purchase under their own decree which is after 
nards re^ersed, and bona fide purchasers at a sale in execution of a \ahd decree 
to which they were no parties As regards the latter the rule is as just stated 
hut a judgment creditor who is also a purchaser, purchases subject to the result 
of the litigati 
time he pure! 

for the sale ^ *. u 

A sale cannot be set aside because the judgment debtor has applied to be declared 
an insoh cut (9) 

“ Notice ” — The second paragraph of sect 313 of the former Code refeiicd 
onlj to the judgment debtor and decree holder Notice must now be gi'fo 


s(.o also Earn Joaan Lall t Sbam Loll 
20 W B 123 (1873) 

(1) Cbuudcr Kaat Sarmah v BtSdis»ar 
Sornub, 7W E 312 (1807), Pearce Mooco 
Disoce t Collector of Beerbhooin, S IV E 
J00(1S07), Jaa Hi ■\ Jau All Cbouilry I 
B L E A C 00 (1808), Jugal Kisbor 
Bamicrjco v Ablia^a Cbann Sarma, 1 B L 
E V C 81, 80 (1808), .<\a$amatbcm Siitssa 
Bibcc i Eo^ Lutebmeeput Singh, 4 C 142, 
171 (1878), Btliarco Lall t Eajab lUra, G 
\ II C E JJl (1874) , Mumri Singh t 
I'r^a^ Singh, 11 C 302 (IbsO) , Mad inlush 
i Knlco I>as3 Mulhcb, 1«J W E 2Ji(1873). 
B.^ap{>a ilaUlpa t Bundaja Sbivlingaja, 2 
B 0-10 (ls78) [iihcro Courts i>a!o under 
ilevn-t FLitnicdm ippc ilbiforocouiltinatiou , 
loll Mul Cliand i Mukla Pnusid, 10 \ W 
(1887)1, Mahuiiud llosiscin i IvoLd Singb, 

7 1. Jl(l8Sl), Bantu Lil t Ja^al 2varain, 
„2 V Ica.atp 17u(lA'0), Gonce’i Icnibad 

t lazul Lioam Kluii, -J C 8*i7, 8Gl (l8Jt») 
to Halo uukr d ciiu unn»ti*<^J ««.« 
Ivislnii Sakil i Bathtawar Singh, -0 V -17 
(l8J3) 

(2) \cllai I i I I ui >.! ludi 1, -1 B lt»J 
lls } 

(I) Mil! -U l>u^i I ( 11 m 1 r 


Dutli, 20 C 734 737 (1809) 

(4) Mobish Chunder Bagcbcc t DHarta 
^atliMoilro, 24W E 2C0{187o) 

(5) Jugal Kjshor Banaerjeo i Vbbaja 
Cbantn Sarma, 1 B L E A C 8k SO 
(1803), Gobyid Cbundcr Jlootcrjco V Earn 
Komal Cbattorjco, 25 W R 3C4 (ISiO), 
Jvisboro Cbuudcr Sem v Ivally Eaatur Paul, 
20 W E 333 (1873) , Lull Bunacedhur^r 
Koonuar Bmdcbcrcc, 10 I A 151, 473 
474 (ISOb) 

(0) Mukbodi Da&si t Goiial Chunder 
Dutta 20 C 734, 737 (189J) 

(7) Alia ul Abdm Eliau t Miiluminad 
\sgliar Ih, 10 V 100, 172 (1873), t. c , la 
I \ 12, badasua i Sabajjatbi, 5 'I 
(I8SJ) Clnndan Smgb t lUmdtm biHob, 
Jl C IJJ, 001 (UOl), as to puaboKO ly 
ctvditor Mitb tiutiio of jrc.iious jrocccding 
b<.tii(xii biia and tbo debtor, fcco I’tttachi i 
Cbuuutambur, 10 M 211, —jO (1881'). 
Damoodar i lawar, 15t N 78 (UE) 

(8) Cjouiftb IVrabad t 1 uzul Lmaiu lvlia>'» 
-J C 8a7, 801 (IbJO), uhiro llio ju !„mcul 
en lilor held not to be a leirtj aa I <- 

I ut I la lu a leuty to tbu aj i>«al 

(J) Lhuar I.akhmi Ut i llarjn »ii l^a' J 
_l It «>I(18 i) 
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to all pcrsoub aScctcd (1) In the c\cnt of the death of the judj^uitiit debtor 
application muit be on notice to his rcprcscntatiNc (2) It la not necessary that 
the notice under thia rule should be gi\cn \itthin thiii) daja of the dale of the 
sale (3) 

Sub rule (3^. — ^Xhia clause mthc last Code ran “ jio suit fo set aside, on the 
ijrouud of such trrc/jidantf/, an order jMssed under this section shall he hroughl 
by the party against tc/iom such order has been made ” The n ords “ on the ground 
of such irregularity ” arc omitted, as the rule applies to all the three pietoding 
rules If an appbcatiou has been made and disallowed under tins rule the order 
subject to apjxjal under 0 XLIII r 2 is final, and cannot be the subject of a suit 

The preceding law may be summarized as follows — A sale of Imd bemg 
a proceeding lu c\ccution, a question which arose as to the settmg aside of 
such a sale was a question relating to csccutiou, nhich, if it arose between 
the p^’Tsons luentioucd in sect 211 (now sect 17), had to be deterimued bj 
order of the Court ci.ccutmg the decree, and not by a separate suit (4) As 
to the procedure to be followed m such cases lu execution, that depended upon 
the grounds nhich were put forward to imiieach the sale If the sale was im 
pugued on the ground of irrcgulotitj (5)theiithcdtxrcc holder, judgment debtor 
or other jieison whose property was affected by the sale applied under se'’t 311 
(now r aO) If the sale was sought to be set aside for au) other cause than 
irrcgulant) , such as fraud (6) or wantofjurisdution (7) in the executing Court (8) 


(IJ &uccudra Ifoluui t Auatrsh Ctuudra 
J9 0 Ga7(1912), Bibt&harifAot ilshomid, 
13 C L J 53o(19ll), Mcnajuddi r Toam 
Mandal, J9 C &31 (UU) 

(J) Kadar t Gulam Mohidu, 7 B 
42t (1883), and generally as to notieo to 
]udo®cnt-debtor Kuppayjant Ivamaiami 
Aji-an, CM 197 (1»63) 

(3) Ganesh Bab t Vithal tamau, la 
Bom L. R 2« (1912) 

(4) Saroda Churn Cbuckcrbuttj r Hlabo 
lucd Isui Mcab, 11 t- 37® 3,8 (188o), 
AlobeuJro ^araul Cbaluraj t Copal 3Iou 
dal, 17 C 709 (1890) , &na I’ershad Majtj 
I ^undo Lall I^r. 18 t 139 (1S90) 

tcrasagha%ar \cnbaU Uiarjar, o M 217 

(1SS2) [all ca!x.a of fraud] But see Gauga 
Bersbad bahu i Gopal ferngb, 11 t 13b 
(1884), Cbunmt LalaRam, lOA 0(1893) 

(3) See Ragbubar Bajal t Ilabi BaLsb, 
7 t 450, 4o2 (1885) [suit onlj lies if sale 
uiiabd for causo olbcr than irrcgnlaiitj], 
Abdul lUjoi ^awab Raj B L R 1 B 
011,913 (ISOS) 

(6) bco eases in bist note but one lu 
Praugour ilozoorodar i Ucinanta Kuman 
Dcb%'a, 12 C. 597, 000, a separate suit was 
bold* to lie as U was not possible to raiao tbc 


question m execution pivcceduigs , Raghu 
bans Sahai r lulbumari, 1 C L J 942, 
alO (I90o) [tbn only suit barred by s 312 
u one to set aside a sale ou tbo ground of 
irregularily] 

(7) Cbunni t Lala Ram, 16 A 5 (1893), 
Prem Cbacd !)(.> t Mokboda Debi, 17 C 
099 (1890), Gopi Moban Roy t Boybaki 
Ivunduu Sen 19 C 13 (1891) , Tmeoun 
Debyav Shib Chandra Pal, 21 C C39 (1804) , 
SuLbaiu. Darjai, 1 A 374, at p 370(1877) 

(8) An order for sale and a sale under 
such Offer bj a Court of execution uhicb 
has no jurisdiction is \oid Chumu t Lalv 
Raul, lb I 5 (18J3) [order for sale under 
dccret picTiuush salnfied and see Bigam 
lHUt .0 Dcbia X Lshan Cbundei Seui 15 W 
R 372(1871)], BaluautRaoi Mabammad 
Iludam 15 A 324 (1893) [no court fees due 
fur nbich solo held] bubbayat XcUamina, 
0 \f 130 (1885) [order for possession mado 
after Older m appeal] , Sant Lai c Umrao 
unNis^, 12 A OG (I8d9) [sale held after 
order of postponement] \arayanaaawmy 
^aickv Sararana Mudaly, b M H C R 53 
(1871) [tcmtonal jonsdictiuu and see eases 
in last note] 

3 u 
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or non habiht) of piopeity to 5 alej(l) or other ground, then an application lay 
undci sect 244; (now 47) If objection came from the purcliaser on the ground 
of M ant of saleable interest m the judgment debtor, tlien he applied under sect 
313 (now r 91) Ihough the auction purchaser could not apply under sect 311 
(now sect 90), if the sale was confirmed under the following section the order of 
confirmation bound both the parties aud the purchasei (2) The result of this 
■\\a 3 that these persons could not, alleging irregularity, sue to set aside an order 
of confii motion whether such order was passed NVithout ( 3 ) or after an application 
under sect 311 An auction purchaser might, however, alleging that there wis 
no irregularity, have sued to set aside an ordci setting aside and refusing to 
confirm a sale (4) While, therefore, a suit would not he to set aside a sale on 
the ground of existence of irregularity, a suit would he to conhim a sale on the 
ground that there was no irregularity Suits also lay to impeach the validity 
of sales on a ground other than that of meic irregularity, provided that the 
cjuestion did not arise between parties withm the meaning of sect 244 (now 47) 
Subject to the remarks made in this aud the allied sections, the law appears to 
be the same now In cases where sales aie sought to be impeached on grounds 
other than those of mere irregularity, proceedings under sect 47 must bo taken 
As regards irregularities, if application has been made under r 90, then this 
rule applies If an application has been made to set aside a sale and refused 
then, subject to an appeal against such Older, the same result would seem « 
/ortion to follow If, on the othei hand the sale is set aside, then the auction 
purchaser may appeal, but subject to such appeal the order would appear to he 
final The same ruL applies to ordeis made on applications uudei i 91 As 
icgaids orders under sect 47 they are decrees, (5) and subject to appeal A 
bcparate suit can only he m such cases as aic outside the scope of sect 47 

Appeal Revision — ^.Vn appeal lies agamst an order on an applieaho*^ 
under this rule, 0 XLIII r 1 ( 3 ), setting aside or icfusing to sot aside a sale (t) 
No jppeal lies from an order refusing au application to restore to the file an 
application which has been dismissed for default (7) No second appeal lies ( 8 ) 


(1) Durg* Churaa Maadal v Kali Pro 
ooiino bircar, 3 C W N D8(5 (1899), s c, 
20 C 721 , llasti Ram v T-ittu 8 A 140 
(18b0) 

(2) Aziiii ud dm v Buldco, 3 A 6M, 039 
(1881) 

(J) Dunodir llliuiishct v ViiujaV IVim 
Kvk,.0B 10(1901) s* c.JBom L K 4o3 
(4) \zini ud dm t BuUeo, 3 A 
(IbSl), Sukhal v Lmjal, 1 \ 374 (1877). 
Ikuidl Bibl i KulU, 0 \ 003 {1887), 
MvlLun I>,at 1 anlmlal, U B 310(1834), 
ntid III \riiiil MuiAir t Parian 7 

A H U B ISJ (1875) 

(-») 'lur*r> bin^h i 1 rj 8m„l» 11 C 

3'U (K-Ni) 

(■ ) Va t , tl ( [uiklu t> u) i (! cr (] 1 

«ilr u lL*l louUuui^ t] 


sale, SCO lota Him v Kliub ClianJ ' 
A 353 (1884), Girdlian Singli i HurJif 
Lammbuigh, J1 A 330, atp 233 ( 18 "^).^’^ 
13 to tho point mentioned m Ganga Prasad i 
Jig Ul Bai, 11 A 333, at p 337 (lai>3) 

(7) Suja u him v llcaiiiddin, 27 t 

(1831) Sco Jang Bal adur v "Miliado 
P<.n>li4d 8 L W N 100 (1003), ' 

ftrinuusa, 11 M 31J(188H), iiP‘ *■ 

Gane,«M i, 10 B J3J (IbSo) 

(8) S 101. ^lr.>aIll llisuIKlun -d 
B 531 (IHJI) liKhmipit i Mt Mai'dal 
K« r, 3 C W N 3U(16J9), Naiu 

Boj • t.iUmtliiinl rl) v. H( 433(l»3l| 

< jiK^rii GojiLil .11 7'J(l»^b 
V'lMi , liilmo 1> J m MonL' 

-3 C S03{|st.) X.imii I li I I’raniiohi. 

l'»t U N 8H (lull), M c J — « 


X 
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If, AS lie should be, the .iuctiuu-pucchii>it is luadc a party to the prucecdiiiys he 
can ap^ical if the sile is set aside (1) Where a silc 13 sought to be set aside on 
some ground other than those mentioned iii these rules, and the matter w dealt 
ith under sect 47 (as in the ease of fraud (2)), the order under that section is a 
decree and appealable as such, and a second ap^wal lies (3) An objection cannot 
bo allowed for the first time m apjical (4) Where a Court WTongfulIy sets aside 
or refuses to set aside a sale its order may, if the circumstances fall within the 
terms of sect 115, bo the subject of revision (5) 

93. ir/icrc a bale of immoveable pioperty is set aside [s. 
Return of purchase- uudoi ridc tbc puTcliaser shall be entitled 
/iionci/ »n certfun cases oiiUr fot repayment of lus purchase- clau 

money, ^\ltll oi \\itliout mtQiest ab the Couit nuy diiect, against 
any peisou to whom it has been paid. 

“ Where a sale.” — ihe coutspondiugsectiou m the last Code was “ when 
a sale of uumoNcable property is set aside under sects 312 or 313, or uhen tt u 
found that the judgment debtor had no saleable interest, etc , and the purchaser 
IS for that reason depri\ed of it”(b) The auction purchaser under the last 
Code might ha^e applied under seel 313 (now r 91), and the Court might ha>e 
set aside the sale under the same section (see now r 92), adjudicating upon the 
question raised, \ iz , the absence of all saleable interest The section was enabling 
'indnotprohihitiNO of aiundc pendent action (7) Such an application might not, 
however, be made, and it might yet become known and found (8) cither by the 
Court of ebccutiou (9) or in another suit (10) that the property did not belong to 
the judgment debtor In this case also the purchaser was upon the fact being 
found entitled to recover hack his purchase money It was held that the w ords 
in sect 313 of the last Code ” xchen tl »« found,” etc , must be taken m connection 


(1) Gopal Smgb « Dular Kuar, 3 A 333 
(1879). KaothiRamv BaakcjLal, 2 A.393 
OS79} 

(2) Provided au attempt la mado to sub 
stantato the allegation Uraakanto Boy t 
Dino Nath Sanjal, 28 C 4 (1900), s c, 5 
C W N 124 

(3) Kokil Singh r Edal Siogh, 31 C 385 
(1904), Bajam Kaut Bagchi v Uossam 
Uddm Ahmed 3 C ^Y N cclzxxnu (1899) 
In Sami Filial r Krishnasarai Chotti, 21 M 
417 (1897), the ease was held not to bo within 
B 115, 09 the question utis not betwceo 
parlies to the suit 

(4) Macukghlcii v Mihabir Pcr^liad, 0 C 
ImO (1ss2) 

(*>) beo Hir] Mohiiii Dukur i lUi Uma 
Xath Cboudhrv, _0 C 8, 11 (1S92), di» 
tmguished in Shew Proind Bungshidhur t 
Bam Chundcr Ilaribux, 41 C 3J3 (1913), 
Lakshnuna 0 Xa]uuuddLQ, 9 M l45(lSbl), 


Cbakrapam Chettian v Dhanji Settu, 24 AI 
311, 315 (1900), lah%ar Lakhmidat i 
iloryirao Tiasaji, 21 B GSl (1820} , SooLoo 
mar Singh t» Kashee Singh, 11 W R 250 
(IS70) [cl 15, charter), Radhasyam Kart 
Dmobundhoo Biswas 18 C L J 535 (191J) 

(6) Seo as to purchaser being unable to 
obtain po»seMion Suroma v Rama, 8 M. 99 
(1834), and see Kityauund Roy i Juggut 
Chandra Guha C W K 10o(1002) 

(7) Surendra X’ath Ghoso v Beni Madhab 
llusa, 10 C W N 274 (190j) 

(8) Sen ilaaa* Singh t Ga;adhir bingh, 
o A 576, 533, 5s6 (18S-1) [t e found m some 
previous procctdmg or “ when it Las been 
ascertained or become Iuiuho J 

(9) bivaiama v Rama, 8 51 99 (1881) 

(10) bco Benodu Bihory Xuudi v 5Iohesb 
LbunderGhose, 12 C L R 331 (load) [found 
tu Eiut to which decree holder i\as a i>arty) 
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a finding in a separate suit to mean when u ts found in some proceeding 
by which the judgment creditor ts hound ** For to compel the judgment creditor 
to refund merely because in some proceeding between other parties a Court had 
decided that the judgment debtor had no saleable interest would he contrarv 
to prmciples of justice (1) The finding must ha\e been m some proceedicgs to 
uhich a judgment creditor was a part} or at anviate of which he had notice (3) 
It IS to be obser\ed that the present rule omits uhcrc it xs/ound,” etc , as also 
the last paragraph of the former section Nothing has been said as to the reason 
for the first omission, but as regards the second the Committee stated that thej 
added words at the commencement of the rule, “ m substitution of the last 
pvragraph of the section which thus becomes unnecessary” Picsuiuably this 
obs^’rvation lefers to the italicized words “an order for rejiajmcnt ” Such an 
order bemg du*^ for money may be enforced in ci.ecutvon under the rules providing 
for the execution of decrees and orders for money 

As regards absence of saleable interest m private sales thcic is imdn 
sect 55 (2) of the Transfer of Property Act, m the absence of a contract to 
the contrar} , an implied covenant for title by the \endor In the case of execu 
tiou sales there is no warranty of title either bj the decree holder or by the 
Court The purchaser buys the propert} nith all iisks and defects m the 
judgment debtor’s title In the absence of baud his onlj icmcdj is to appl) 
to sot aside the sale indto rccoacr back lus purchase money uhenthc judgment 
debtor had no sale vble interest at all Bfe cannot obtain a lefund lu proportion 
to tV extent to which the judgment debtor had no interest (3) ihc right of 
the purchaser is absolute even though he hirnscU caused the property to bo pnt 
up for sale, pro\ided that he was not guilty of fraud or misrepresentation or did 
n it guarantee the ^ iliditj of the sale (4) Sec notes to r 91, enfe 
“ Is set aside ” — See notes to preceding sections 

“The purchaser shall be entitled '’~A\Ticn a sak is set asido tbo 

imichaicr’b right to recover the purchase money is not limited to an application 
under this rule to the Court executing the decree, but he nia} bring i suit for tbc 
purpose (3) He may sue to caned the sal" , (6) to establish his clai m to tbc 

(1) i Imam Salul), 16 31 361, (1) Brojendra Roy Chow cUnvw JuoU^^ath 

S03(1SOJ} Ro>,6W R 147 (1800) 

(2) \ithobav L-at 18 R 50l (lSJ3) and (6) bitjanund Roy i Juggat Chandra 
S 0 b ISD proiidca mthocasoofaaaxx>Iica Gulia, 7 0 U Js lOo (IJ02), Itari 

tiou uniltr s. 1S3 for uotjco to tbo judgment SmgU t bhcikh Samsuddm 5 C ^ - 

tr dilor and Iho d crec holder (1900) (in wh ch it waa alao held that 6 • 

(3) bhaiito Cluud-ir MuLcrji i Nain&uUi (now llo) d d not appl>J , followed m 

«3 \ 3o0, 3 j 7 (laOl), bundara i Kumar * Rata Gour, IJ C H '' 

\tuUta Ntrada 17 M 2-8 m (IJOJ), blwnlo CLindar JIuUrji r 

1 n\ato ll o hujer la retouiKd for anj butli. dJ V 3»>o 3o0 (iJOl) 

loAj 1 e ina) Iiavo t>u»tam d 3Iuiiiia Siiah tbero tiU 1 «nd m following notca ua *** 

i ( aj k U ir bin„h o \ o77, 6a0 (IssJ) suit for iuUn»t b<.o R „buUir llajal r 

bte Kw>t wjl i \iiujaL, 33 R -J (ialU) lUnkof Uj jx r In lu 0 \ 3ol(lSS3) **/?“ 

(L«. I aj ftuo tl o jud„:i ul eriditor for and jurudi lion cf ‘'mail tau-o Court , Ira 

r kirj cl i»«vixt.ioH ol iho jirui>irt> aid aanua Kur- ir Khan c Lma Lbaran 

HI 1 li « niktiiL f r return of the I urcl-nw 1 C U N liu (Isjo), f 

1 r > n tl fv<jli „ of total fa laxt o! N»r»iajia 11 JI . J(1 m") 

Cl, li It) (•') tiruium I Itlii, 7 M o » (Iti**) 
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1 ind where i)05scssiou has not been obtained (1) and to reco%er the purchase 
money (2) V person was not a party precluded from suing because an order 
under sect 313 of the last Code was refused where, subsequent to such refusal 
It appeared that the judgment debtor had no saleable interest (3) If the judg 
incnt debtor has anj saleable interest in the property, the Court has no juris 
diction to order a refund, and an order made can be set aside on revision (4) 
The former section was held to empower the auction purchaser to require repaj 
nient of the purchase monoa but did not impose upon the decree holder the 
duty of tendering the money as soon as the sale was set aside Ho was bound 
to pay the purchase money only if called upon to do so but not otherwise , and 
until he was so compelled to refund the purchase monej he had no right to call 
upon the judgment debtor to pay bis debt a second time (j) In a recent case 
under sect 315 of the last Code it was held that an auction purchaser scclving to 
recover the purchase moncj on the ground that he has been deprived of the 
property owing to the failure of the debtors title had no remedy outside the 
provisions of the Code and the remedy given is not a suit for money had and 
recciacd under Vrt G2 of Schedule I of the I imitation Act of 1908 hut is a suit 
Mitbn ^Vrt 120 of that Act (6) 

“Interest ’ — Thus the Court maj refuse interest (7) as when a person 
claims more than he is found entitled to (8) or if it is proved that the purchaser 
has contributed to the loss ho has sustained (0) He should not however be 
charged with the expenses of the sale (10) Where a sale has been set aside the 
purchaser has been allowed the money laid out b) him for the benefit of the 
property accounting for the rent and profits (11) 

94 Where a sale of immoveable property bas become [« 
Ceriiflcate to pur- absolute the Court shall grant a certificate 
sfecifying the property sold and the name of 
the person who at the time of sale is declared to be the purchaser 
Such certificate shall bear date the day on which the sale became 
absolute 


(1) Kunbi Moidm t Tcrajil lUoidm 8 M 
101 (1884) 

(2) Kisbun Lai v ^lubatnmad Safdar \Ii 
13 A 383(1891) Gurshdawat Gangaja 22 
n 783 (1897) Nityanund Boy t Juggat 
Cbaadra Cuba 7 C W ^ lOo (1902) 
Premraj v Javarmal IG Bom L B 41 
(1913) 

(3) Paebajappan v Narajana 11 M. 269 
(1887) 

(4) Ivuabamcdv Cbathu 9M 437(1886) 
(»») Vcnlata appa Bow v Ayanoa 1“ 

M I J 194 (190C) 

(G) S Icshavar Prasad Itarain Sm^li p 
Gosha n Mayanand 3a V 419(1913) follow 
mg Mob uddeen Ibrahim r Mahomed Mora 


l<c\ai 23M L J 487 (1912) and Muona 
Singh V Tajadhar S ngh GA o77 (1833) 

(7) ScoMoulve IbdoolHjcv Macrae 23 
VV R 1 5 (18 4) (rate] "Nafat Chandra v 
Gopal Chandra 19 C L J 3oS (1914) 

(8) Kishun Lall v Muhammad Safdar Mi 
13 A 383 3&r (1S91) 

(9) Kunbi Moidin v Tcrayil 3Io d n 8 M 
101 103 (1684) 

(10) Hurdio Bccbco v Pcrsliad C V 

U G R 309(1864) Hulsot TuchmunDas 
\gra Misc 1 

(11) Morjan i Moulvio Abdool Ilyo 23 
W R 393 (18"o) SCO Maharajah il ttcrjcct 
Sing r Ifeirg of V\ ido r of Jusnunt Sing 3 
MIA 4. (1841) 
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“ Immoveable property — See notes (1) 

“ Has become absolute ” — See notes to sect 65 and i 92 a}ite (2) 

Sale certificate — See notes to sect 65, ante It was held that when a sale 
had become absolute the Court would grant a certificate to the representatnc 
of a deceased purchaser (3) A Court should not male an ex parie order amend 
mg a certificate , (4) and there is no appeal from an order amendmg a certificate 
on review inasmuch as the decree having been already executed the matter is not 
one relating to execution under sect 344 (now 47), ante (5) 

Stamp Registration — Under sect 35 of the Indian Stamp Act (II of 
1899) a sale certificate cannot be registered unless it has been duly stamped 
The sale certificate should not be grautcduntilthe auction purchaser has furnished 
the requisite stamp paper for its engrossment Attention is directed to the 
circumstance, which is often overlooked, that the stamp duty is payable, not h) 
the deposit of the sum required to purchase stamps, but by the stamps them 
sehes (6) Under the provisions contained in the second paragraph of sect 89 
of the Registration Act (III of 1877), a copy of the certificate is to he sent 
by the Court to the Registering Officer Although sects 17, 32 58, 01 and 89 
of that Act except sale certificates from the ordinary procedure m Registration 
it was said in the Notes accompanying the first draft of the Bill that, “ They 
leaa o it doubtful whether the action of the Court docs or docs not complete tho 
registiation of tho certificate Tlic procedure laid down in the case of sale 
certificates would seem suflicicntlj to meet the requirements contemplated by 
registration ” It was accordingly proposed in the first draft to declare by an 
addition to sect 89 of the Registration Act on the lines of sect 81 of that enact 
ment, tint the “ filing of such copy or copies shall Lave the same force and effect 
as registration ” But this proposal has not been adopted (7) The stamp w 
required foe tbo salt o rtificate itself The Court docs not require an application 
for a certificate in writing and if in wilting it need not be stamped (8) 

“Property sold’ — Pyoperty not attached and not adaortiscd for sale 
rannot be sold (9) No property can be sold cxceiit that avliicli belongs to the 
defendants in tin suit (10) Wliat interest of the defendant passes is a mixed 


(1) H-\n Goaimlt lamcI-inJra 9 B II 

C It ri (1S7-) inlbtoM ai Mabiruia 
1 »t«h V D S.U Iv-iIIuira^aji 10 B II 
(’ R (1ST3) (II r 1 1 Law ns to Jiiii ovc 

abl «) 

(2) Musst lUawTi i I Mall iralf-Usil 10 
( W N iso(P C 1J12) 

(a) Nirijan t llittalri^a 

Kj 1 na ,1 11 120 (1" J) 

(1) lUjili 1 u 1 o N u L»n I ^Vil-^on 
U It 1 (H ) 

(j) Il-Mjla Uo> i Jinn K I arl mlal 

a ( N 3 I (l^ 0 
()*•••/« 1 ^ 1 Kr } fui * B 1 " 

(!■''») 

( ) li ( r rU t 1 >t n f i ult 


wiMlItr a salo ccrtifcato was compuUoril} 
rrgutral Ic lit lerspct 17 of iho 
Vet So Ijokisli CJundpr IMas t Pxn 
tlmlDisd 9 C S 2 ( 1 S 52 ) bhiiram ^ 

» V,kKl araiii 7 B 2aJ — (ISs-) 

/ * rc I.akKl n an ) B r2 (isS ) Tl jt 
*• ctioii now t \cmi U ivilo cortil cat s wJ ' 

1 wntr Jia\o lo Lo 1 til witli b> tit C uB 
Ulirt. t SJoftlollf^L Ir it loll Vet 
(8) II»r-» \inlw I IS < 1 kcl ai I \i U* 
13 n I 0(l»i t) 

p) I^uj Oi „r 1 j Mt M titoiun 

V\ U -.-(IS ) 

tlo) KlJ a Cl n 1 r \m h rtf Mar.) 
I' (Is 1) 



First Sched. 
0. 21, r. 95. 


EXECUTION OP DECREES AND ORDERS. 


1031 


quostiou of l.uv Rud f.\ct de\)cii(h»g on the questions uhat could be sold and 
vfh.st xvas m fact sold. To ascertam this the decree and the whole execution 
proceedings must bo looked at. The question what legally passed by a sale 
cannot depend altogether upon the form of the sale certificate (1) See the notes 
to sect. 65, ojiic, where this matter is more fully considered, (2) as also the question 
whether any title to the thing sold is warranted Sect 316 of the last Code 
dealt uith the date of the \cstmg of the title, a matter which is now go\crned 
by sect. 65, to which refer. This pro\ision replaces that in the old Code, that 
the title should ^ esb from the date of the certificate 

95. WherG tlie immoieahle property sold is in the occii- [s 
DsUieijoi property In pancy of the judgment-debtor or of some 
occupancy oi Judgment- person on his behalf or of some person claiiii- 
mg under a title created by the judgment- 
debtor subsequently to the attachment of such property and a 
certificate in respect thereof has been granted under rule 94, the 
Court shall, on me application o/ the purchaser, order dehvery to 
he made by putting such purchaser, or any person whom he 
may appoint to receive dehvery on Ins behalf m possession of 
the property, and, if need he, by removing any person who 
refuses to vacate the same. 

Delivery of possession. — ^Thw rule corresponds with sect 2C3 of Act 
VIII of 1859 The words “ and a ccrtifcalc *n mpcct Ihercof has teen granted 
under sect 316,’* and “ on apphceUion by the purchaser," were added hy sect 318 
of Act X of 1877 The present Code altered “ sect 31G ” to “ rule 94 ” and 
made the additions noted in italics, the words “ the appheatton of the 2>UTchascr ” 
being substituted for “ appheatton hy (he pureJmer ” As to trespass on land of 
which actual possession has been gisen to the purchaser under this rule, sec 
case cited (3) 

“ Subsequently to the attachment."— A purchaser cannot get summary 
possession under this rule from the lessee pendente hte of the judgment debtor 
and must bring a suit for possession (4) 

“ On the application of the purchaser.*’ — A judgment debtor m spite 
of confirmation of sale maj oppose an application for possession on the ground 
that the sale was illegal, his occupancy holding not being transferable by 


(1) <\K>amathein Ncviiv t Lutchmreput 
Smgh. 4 C 142. at p (1878) Aa to 
discrepancy between sale notification and 
sale certificate, see Uma Churn Sen t Gobind 
Chunder Moiumdar. 1 C L U 400 (IS7b) , 
Gowtto Kumal < tsirat Chunder Dasa, 22 
W R 403 (1874) , and UajaThakur llarmha 
f Jiban Ram (P C ), 19 C L J ICl (1013) 

(2) And etc 0 Kmcal^, C P C.nuU^to 


sect 31C, where some cases on Hindu Law 
u-ill be found collected. As the matter 
inrolrea a discussion of the sulistantire taw 
it u not dealt with 

(3) KailashCihoset Jugal Loliar, 1 C L.J. 
IW (1905) 

(4) Santomoney Dossce r Kedar Xath, 3 
C W N XU (1893) 
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custom , (!) but be cannot oppose on the ground that the sale of a permanent 
tenure was confirmed without previous payment of the landlord’s fee under 
sect 13 of the Bengal Tenancy Act (2) 

“ Order delivery." — A purchaser of an undivided share of a Hindu estate 
acqmres onlj a right to sue for partition and for delivery of what may he allotted 
as that share Such proceedings cannot lie taken under this rde, and the 
dismissal of such an apphcation under this rule will not bar a purchaser’s suit for 
partition (3) Bor form of order, see the First Sched App E No 24 

Putting the purchaser m possession. — ^A purchaser can obtain Vias 
possession although in the first instance he obtained possession under r 96 , (4) 
and a plaintiff obtaimng s)rmbolical possession can maintain a fresh suit for 
real possessionj(5) so can the assignee of the purchaser whose possession ha" 
been resisted by the judgment debtor , (6) as also a purchaser whether legal 
delivery has been given or not , (7) but he must have endeavoured to get posses 
Sion under this rule first (8) By a later decision it was held a suit was maintain 
able e\en if he had not applied for possession under this rule , the remedies by 
suit and under this rule being concurrent (9) Possession bemg given fifteen 
years after the sale does not entitle the ]iidgment*debtor to recover possession 
by suit unless he shows twelve years’ possession before he was dispossessed (10) 

Limitation.— An application for possession must be within three years 
of the grant of the sale certificate under Art 178 of Act XV of 1877 (Limitation 
Act), (11) oven where the assignee of the purchaser applies , (12) the date being 
reckoned from when the certificate has been granted, tliat is, nhen it has been 
issued to him (13) Tlio Jladras High Coiut, however, held that in respect of a 
suit for possession tlie date from nliich time begms to run is that of the sale, 
and the Article applicable being 138(14) This rule now expressly provides 
that in respect of an application for possession the three years run from the da c 
of the certificate A purchaser may sue for possession within twelve years o 
symbolical possession being given Jiim (15) Symbolical possession as igunst 

(1) Durgi Cliar-xn f Kill Prasanna, 20 C (9) Kisbori VIohun v Cbuncicr 

127 {1899), Annan Sardar v S itkhira Joint 044(1887), ICrwlina Satapasli v SamvatuU 
lorapany, laCI J OCI (1913) 31 VI 177 (1903) 

(2) VIoliiiii Oundn t Ilaiii I^rhan, 7 C (10) Attotram i Balunkco Doss, H '' 

V\ N 591 (1903) 357(1870) 

(3) Vilunialai t Sriiiirasa, 2) 31 2J1 (11) ilanmantrav v SuIkiji, 8 P 

(]90i>) lor caMj ulicro juilgmcnt-dcVlor (1884) 

n butid tikin,’ 2 >( N*i saion of a Iinu^o jointly (12) Aruinugi i CIiocLalingain, IT 'I 
ownt<l Imn. woS.^rvl lkf.ain i Taj Ilcgam, (181J). Pulla^^a t Hamajja. 1>< 

IC \ HI (I914) (1894) 

(4) jlur KiaJ r» i 8ii<I >i ( Iiiirnl r, 17 VV (13) Koabiiiatli i Diimiiig /iiran. D 0 

U S0(J87-) .28 (1892), wo also /Villi loollah r 

(5) ''laiiLir I N »p>iii rii, 22 H Hi? Vll, 7 V\ 11 r.0(i807) 

(lsa7) (M) V’.nLaUlin^im i \<rn«.imi. U 

(0) Na^if.dli. l.wiaiuu.TM '•l(lv^l). S9(J8J3} 

''.•ni VI I mr iUia:; 'M i.i;2(1'sh 2) (17) .Ii >1 nn Ilm » Piirniniii)l * 

\1 itlui-imi, 10 \f 'a{Hv) a.t()(lh>i). JHH \t lun « Jlilurall ‘ 

(>i> IiKir I 1 r Iii N »rii i I2t l» » 71 7 »7) { Nuu^ii ] lin t Sajn luf 

iHv'j nr r. i .«M(iun) 
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the grantors of a i)crj}ctinl lease will not be effective against the kssce, so as to 
save limitation on asmtfor possession (1) The jVlhliabad Court have ho^\e^c^, 
held that a purchaser cannot bnn^ suit for possession, even i£ his application 
for possession under this rule is barred, as the matter comes under sect 47 (2) 
In another ease the same Court ha^cld that the fact that an appbcation under 
this rule has been rejected aa being made bejond time is no bar to a suit by the 
auction purchaser for the property purchased (3) And there arc other decisions 
holding that sect 1? la inapplicable (1) 

Appeal — ^Vn appeal waslicldto ho from an order rejecting the application 
of the purchaser, who was the decree bolder, the order being appealable os one 
under sect 2ll (now 17) for possession (5) But the Allahabad and Calcutta 
High Courts haa e held othermse, sect 244 of the last Code not being applicable ,(6) 
but where the application for possession was resisted by the legal represcntaln c 
of the judgment debtor on the allegation that portions of the property belonged 
to him and not to the judgment debtor, the Calcutta High Court held the applica 
tion to he one witUm that section and therefore appealable (7) 

96 Where the properfcy sold is m tlie occupancy of a tenant [* 
Delivery oi properly In 01 Other person entitled to occupy the same 
occupancy or tenant. and a Certificate m respect thereof has been 
granted under rule 0',, the Court shall, on the application of the 
purchaser, order deUveiy to be made by affixing a copy of tho 
certificate of sale m some conspicuous place on tbe property, 
and proclaiming to the occupant by beat of drum or other 
customary mode, at some convemeufc place, that the interest of 
the judgment debtor lias been transferred to the purchaser 

Delivery of possession— This rule corresponds with sect 2GlofAct\III 
of 1859, with the exception of the words “ond o ccUxficate tn respect thereof 
lias been granted under sect 310 ‘ which iverc added by sect 319 of Act X 
of 1877, and the Words m italics bj the present Code which also altered 
‘sect 310 into “ rule 94 This rule docs not prevent the purchaser obtaining 
possession if lie can, without the intervention of the Court (8) 

“Certificate in respect thereof ’’—It was not incumbent on the Court 


(IJ Gossam Dilm»r i Bcpio Bcbaiy, 18 
C 20(1891). hasiruddin v Sayutlur Rah 
man. 19C I J 209(1013) 

(2) Kaljun &ingh v Thakur Dis 3 
A L J 234 (1900) 

(3) Shoo ^arain t Niir Vlubammc,) 29 
A 403 (1007) , Bliagwali t Banwftri Lai 
31 V 82 (I B 1 (1908) 

(4) Bliimal w Gancsli Kocr, 1 C W N 
058(1807), ilahomed Mosraf r Halnl Vila 

( r L I 740 (1904) Ghulam t> Jhratta 
rmvil. 18 \ 3(1(1803) 


(3) Vluttia i Appasami 13 M 504 (1899) 

(0) Bhunal v Ganesh Koer I C W N 
GjS (1897) [disscQtm;r Irom Muttja v Vppa 
aaini 13 M 504(1899)) Vlabomcd Mosraf v 
llahtl Mta, G C L. J 749 (1901) and sco 
Kastura K.unwar r Gaj-a Prasad, 29 A 207 
(190G) , Bhagrrati c Banwari Lai, 31 A 
82 (F B)(190S) 

(7) ■MalhusuAaii t Gobmda, 27 C 31 
(1899) 

(8) OlLoja Cinrn r Rajendro Coomar, 22 
U R 400(1874). 
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under Act VIII of 1859 to put a pntcliaser into possession until he had his 
ccitificatc of sale (1) 


“Order delivery” — The Courts in this country do not gi\c possession 
by removing the possession of one who is m possession under an apparent hon ‘ 
fide title If the debtor can assert his title m possession by suit only the pur 
chaser can have no higher claim (2) Formal possession under 0 \\I r 3G 
given by a Court m execution operates as between the parties in point of law 
and fact, as a complete transfer of actual possession from one party to 
another , (3) and where land which had been given by a father to his son a minor 
was subsequently attached and sold m execution of a decree against the father, 
formal possession under this rule to the purchaser completely dispossessed the 
father, whether ho held on his own account or that of his sou , (4) but such 
possession mil nob take effect as actual possession as against persons who are 
not paitiea to the suit (6) nor against a purchaser, in execution of the rights of 
the judgment debtor, who had previously obtained actual possession (6) The 
dcliverj of possession to the purchaser uuder this rule does not cause dispossession 
of a person not the judgment debtor, found m possession by receipt of rent 
from tenants so as to entitle the latter to complain under 0 XXI r 99 (7) 
Symbolical possession as against the grantors of a perpetual lease without 
reservation to the grantors and with no rights reserved and only a noimnni 
rent, will not be effective against the lessee to save limitation against a plea 
of adverse possession (8) The rightful owner dispossessing the other is not a 
trespasser, and may rely for the support of his possession on the title vested i» 
him (9) An order under this rule can only be made by the presiding officer of 
the Court and is a judicial Act (10) 

Limitation — The period of liimtatioii for an application under this rub 
VIZ three years under Art 178 Sched I of the Lmiitatiou Act, is reckoned from 
the dat<. when the salt becomes absolute If formal possession be infructuou 
V suit a^iinst the judgment debtor for possession is good 'nitlim tiveUo 
of the silt under Vrt 138ofScbcd I of the Limitation Vet (11) It has bten held 
that Vrt 138 of the I iinitatum Act only applies to suits in which the auction 
purchaser la tht plaintiff and tho judgment debtor, or n person claiming throug i 
him, tht dtftndant (IJ) V here a imrchascr is resisted m obtaining possession 
b) i person claiming umltr a mortgigt from the judgment debtor and suos 1 r 
poase^'5lon the suit is governed bj the same article even though ho ulltgr’’ 


(1) IVikArjin t all 20G{JSSI) 

(_) lamkaiitt Pud lonioi lOVfooI \ 
lS3{lbr 1) 

{a)L<k‘-»uri lur^uii 7C llS(Ih31), 
! ul we VM r lanu 3111 J'O (I9J2J 
Ultoii I H 113 

(1) IX \ j » lUmamurtl 18VI iO>(lt>9l) 
(u) H j t I r JJ muan. \(} f* >'•3 
(Is-*!) 1 ^ lull U 1 r lUn ( h m I r 5 C. 

•>1 

( ) S»r»nlKir I»i5l »l/ivil .1 \ . J 
(«■' 


(7) Kuon r^l I Lili SI ili I ill, 1 C ^ 
313(1897) 

(8) Govui I Dilm ir e ]5 p n U I irj 
3.0(18)1} 

(!) miilm Nil i nil .3S(lSJ0) 

(10) Ircm Kr 1 iki t J irii o li ISG \V N 
I U (1 KX)) 

(H) KrulirtLilI. lUlIuKr I lu 10 

i 2 

(1.) Ill M t S n„!i t H! oM i n^I t 
433 (1JI3} 
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inortgapc to In' coIIumnc iml frimlulfnl (1) and sues to set it (J) It Ins 
i)ccn held tint i{ llic piircliiscr be dispow«;.ied b) i (bird iwrt> siiKcqucnt to 
fonml j>o\HS.>ion he Ins twcl\c jcirs from disj>o3so«v'iou to bring i suit , (3) 
%vhilr, if tlic judgment dcbt< r l>e m |H>s-<«vsioii nnd foriml jio'scsaioii be gi\cu 
un Icr this rule iiistea I of under r ft j, suit for possession ngainat him lies uitliin 
1 a\«Uc Acirs of the dite of fonn*il possession (t) is formal possession under 
either r Do or this rule forms a fresh starting point for limitation as against 
the ju Igmciit debtor, (")) whether actual po^cssion be obtained or not (0) But 
a Tull Bench of tlie Bomlua Iliah Court has rccentls held tint a mere formal 
pO“'CS'-ion of immoacablo propert) In a jiurcha^cr at a Court ■=ilc cannot 
preaent limit ition running in fa\uur of the judgmeut-slebtor where the latter 
remains in actual possnssum , f‘»r syndiolical possession is neither real posses- 
si n nor cjuualent to it under this Co<le except where the Code expre «!> or 
h} implication ki proxidis (7) 

AppeaL — It w as held tint no ijip. al lax from an order for possession under 
the frrm r section {^) 


Ilciitlance to drUxertj of im*cs$xon to dccrcf loUcr or purchaser 

97. (1) Where the holder of a decree for the possession of 
cr ob»t»c- '"'"'O' property O'- pvreJmer of any 
tion to possession of such fropcrtif sold iji execution of a decree is 
iinmoLcable property rCSlStcd Or obstlUCtcd by flUy pcrSOll 111 ol) 
tcining possession of the prcpcrtify he inay male an application to 
the Court coinplaiuiiiejr of such resistance or obstruction 

(2) The Court shall fix a day for investigating the mattci 
.and shall summon the party against uhom the application is 
nuidc to appear and answer tlie same 

98 Where the Court js satisfied that the resistance or 
Resistance or obstruc- obstruction was occasioned Without any just 
Uon by judgment-debtor, cause by the judgment debtor or by some 
other person at his instigation, %t shall direct that the applicant 
he put into possession of the property, and uhere the applicant is 
still resisted or obstructed m obtaimng possession, the Court may 


(1) Uma Shankar t Kalka Prasad 6 A 
75 (I6S3) 

(2) Ikram Singh i Intizam fl A 2C0 
(1884) 

(3) Juggobundhu t Ram Chunder 6 C 
584 (ISSO) I Juggobundhu v Pumanusd If 
C 630 (1889), Nasuruddav SayudurRab 
man, 19 C L J 209(1913) 

(4) Copal V Itrishnarao 25 R 275(1900), 
Xlahadeo v Parashram 25 B 359 (1900) , 


Ha« Mohan 1) Baburali 24 C 715 (1897), 
the txro lonacr cases hare recently been 
ovenulcd in Hlahadeo v Janu, 36 B 376 
(1912), post 

(6) Mangli v Debi Dm, 19 A 488 (1897) 

(6) Umbicka Churn v Iiladbub Ghosal 4 

C 870 (1879) 4 C L R 55 

(7) llahadeo v Janu 36 B 376 (F B ) 
(1912), 14 Bom L R I15 

(8) Gbulamu Dwarka, ISA 36 (1895) 
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also, at the instance of the applicant, oidei the judgment 
debtor, or any person ackn^ at Ins instigation, to he detaiml 
VI the civil puson for a term which may extend to thirty da}s 


Obstruction of decree holder or purchaser — These and the followng 
rules have been remodelled These two rules applied under the last Code to 
applications made by the decree holder (1) only, but now to apphcations both bv 
decree holder apd purchaser, thus embodjung the pro% isions of sect 334 of (he 
last Code The preceding Code did not make it obligatory on a decree bolder 
who was obstructed to pursue his remedies imder these proMSions tud it 
was accordingly held that the failure on the part of phmtiS to avail himself 
of this summar j remedy did not bar a suit (2) Moreo\ er, it was held that there 
w as nothing to prevent the decree holder or purchaser who bad been obstructed 
from making a fresh application for delivery (3) The omission to ha\e recourse 
to the provisions of the former Code did not it was held, preclude a person from 
instituting a suit to recover possession or making a fresh application for delnciy 
^Vn order under the former section passed against a person who had at the 
instigation of the judgment debtor obstructed a decree holder has been held 
not to bar a suit (4) A decree for partition is a decree for possession and (be 
rule IS not rendered inapplicable by the fact that the person obstructmg claims 
to bo a mulgcni tenant (0) Every obstruction must be caused cither by tie 
judgment debtor or claimants at his instigation, by persons who have no real 
interest m the property, or by thud parties claimants The present rules dea 
with the first tvro cases and the uc\t v^ith the thud (6) Tlic effect of the reniodo 
ling of the rules is as follows Sects 328-330 of the last Code applied to decree 
holders only, and sect 33i to obstruction of purchasers Xho provisions o 
these sections are incorporated m rr 97 and 98 which apply m favour both o 
the decree holder and purchaser and against the judgment debtor R 99 ^P1 ” 
m favour of the same persons but agamst persons other than the judgimi| 
debtor This rule which incorporates the portion of sect 335 which dialt v'l 
the purchaser, modifies sect 331 The provisions as to trying the claim 
suit with the resultant appeal arc omitted But all parties except the 
debtor have a right of suit imdcr r 103 Lastly rr 100 101 and 103 vmf 
incorporate sects 332 and 335 deal with the dispossession of third parties 
fi)rnu.r section dealt VMth dispossession at the instance of the decree lioMtr an 
the latter v\ ith dispossession bv the purchaser Botli are now dealt mth togi 
riit Judge should fix a day , make an inquiry ontakingcvidcnce andifhcdm 
that the propirtv shouhl be dchvin dm valiole oriii part should order that ji'-'* 


(1) In re IIiIk MaLt ib Kooman 10 
VV ll.t>2{lbT3) 

(.) llalraitV Santarum t lUI iji NaicL S 
11 ' Jugm 1 an fcMarco i 

KUlo Naicl 3 1C_ Triml aV » 

s 11 Isl (Ibsl) 

(3) Mutl u r \] 13 31 ail A 

(ISaj) w) u h al-o 1 aU %r th It r Kui jrct ol 
a{ {^al ai i hI kH Kf alv> < vin l-i Nair r 


Ivcaaea 3M 81 81(1SS0) « 

(-1) IJjfiLm I);al Singh r Sigar S Hob • 
C N 311 (18>() _ , 

(*<) Gopila i linutiJ^ 10 31 
(0) Gorin Nnir r K i 3 't 
(ISsO) u] [roted 1 1 III Iha fi I n't * 
lunath JSC I J ns (llljl) saUni'J^ 
Martj ]( It II 711 (Isn?) I 
I I tJ a II r> s W H 3JS(1^ 1 
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siou be gi\cum one or other of the ways mcationcd m the Code (1) It has bci 
held that this rule should be read w ith r 95 (2) These and the following sectio 
m the former Code ha^c been held not to apply to proceedings under the Mai 
latdar’s Act (3) 

“ Is resisted ’’—There is of course no indication as to the nature of t] 
resistance or obstruction, but there must be some o\ert act of opposition to tl 
Court’s officers on the part of some one who is actually iircsent (1) 

“ Possession 1 his term in this and the next rule has been held to inclut 
constructive and symbolical as well os actual phjsical possession Posscssu 
of immoveable property is not the less real or actual because it is enjojed throu^ 
tenants, serv ants, or members of one’s family (5) The same was held as regart 
sect 335 of the last Code, (6) the prov isions of which are incorporated m rr 97, 9 
and 100 

Limitation — The resistance or obstruction referred to is that mtntiouc 
as forming the subject of the complaint, and himtation is not iiccessaril> to 1 
computed from the date of first obstructiou (7) For the limitation is one whii 
governs a cvusc of action arising out of a particular resistance or obstructiou ( 
rurthcr, tho period iiicutioucd is important onl) is the limit prescribed vvithi 
which the judgment ucditors may by virtue of tins rule bung what is in cSti 
in lotion of ejectment against a stranger without the espouse of a regular sui 
Other protceffings m i> be taken igamst a jud^^meut debtor m csccutiou with 
the period prescribed from the last application of the kind even though in 
instituted within thuty days after a wrongful obstruction (9) An apphcatit 
must bo brought within thirty days of the obstruction but where accordiL 
to the former procedure under sect 331, the application was converted into 
suit, the lights of the pai ties had to be decided as if m ordiuar) suit for posscssio 
had been instituted h} the decree holder against the defendant (10) It he 
litigation imdcr that section was jicndiug the proceedings m execution wci 
suspended (11) When the litigation was unsuccessful, the period during whii 
they had been pending could not be excluded in computing the period of limitatio 
for execution of the decree (12) order rejecting an application as being barret 

(1) Seo Brojo Moliuu Sutputty t> Sbooda 31 113 (18S1), as to tlio mcauing of ten 

llontc, 8 W B 79 (1807) p Shadhoo Sarau p ‘ month and ciclusioa of daj’s of dispoaacs 
Bhuggoo Lallp 12 W K 9S (1SG9) sioo, bco Badu v Balgaoda, 5 Bom II C 1? 

(2) Ivuppana t Kuiuara, 31 VI. 450 (1910) \ C J 3a(lscS) 

(3) Kasani iaiub t Vlaruli, 13 B 552 (S) Xaram Das t liazari Lall 18 .1 .3, 

(I8&S) (I89a) 

(4) VlancLaram t lakuvban] 2o B 178, (9) IfuuLur Smgh t Madhu Lall, .1 W 1, 

485, 480 (1901) Seo 3Iahabu Prasad v 147 (1871) 

Parma, 14 V 417 (1S92) (10) \aiudcv v Eamtliaudra IS B 3' 

(5) Mancharam i FaLir Cbaud, 3 Bom I» (1892) 

B 58(1900), pcrcur Whitworth, J .lUjacnt., (II) ^a^aJ•an i J>ouo, 21 B 345 (ISOO) 

holding pcutscssion m tho next rulo is limited 6. c , 1 Bom. L E SIC. 

to actual phjsical pob»cs»ioii, and docs not (12) Shivram r 8>arasvatitiai, 20 B 171 

cilcndloth(.poise:.a onofalandlordlhrough (1894) Vs to adver^o poaaca&ion, seo Kr;ah 

Im tenants naji t Kashibai. 30 B 115 (190 j), anl 

(tl) Brajabala Doti v Gunidos Tduodlc, 33 fyj default, Sarat Chandra c Tana 

0. 4S7 (1906) I’ra^iad Pal. 21 a 491 (1907) , Bun) Behan 

(7) lUmaschaia Pillai t Dhanuaaaya, 3 r Kandh l*tashad, C C. B. J 3li2 (1907) 
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did not, It as held, i)rt\ent tlic losing party from bnu^'ing a legular suit (1) As 
reg'irds, however, the present imcudcd procedure, see next rule A suit bes 
under i 103, -post 

“ Detained m the civil prison " — ^It was thought that the pavious cx 
pression, “ comiml the judgment debtor or such other person to jail, ’ uas ii b 
leading as raising questions of diet mone} as in the case of civil imprisonment 
for debt The language ^as, thercfoie been altered to render it clear that the 
provision lelatea to conviction oi an oilence in contempt of justice The >'.onls 
“ ivithout prejudice to any proceedings,” etc in the former sect 330, have 
been omitted, though presumably the law remains the same in this respect 


1 ] 99. Where the Couit is satisfied that the resistuice oi 

Res,simoe or oistruc- obstiuctioii was occasioned by any penoii 
tion by 6o/in fide claim- (other than the judgmeiit-debtor) claiming in 
good faith to be in possession of the property 
on hia o\\ ii account oi on account of some person other than the 
judgment debtor, the Court shall make an order dismissing dt 
appicatton 


Object of lule — Ihe object of the corresponding and siiiular provisions 
ill the last Code was, so far as possible, to prevent the originating of a biicccssion 
of suits It vv as dcisiied that a *,ight should be determined finalh m coiitimiah^n 
of an original proceeding and not by fresh proceedings (2) Tins section, is tue 
last, was limited to apphcation by the decree holder , (3) but non inclui cs 
ordexa made on the application of a purchaser •vgainst a peison other than t 
judgment debtor (1) A prison in whose favour an ordtt under sect 33 j s 
been made could not chiiu the benefit of the former section (6) As to 
amendments, cide post 

“ Court” — VSurreiioi Court might, it V. as held, for suthueut cause 
a claim registered under the foimcr section to a Subordinate Court for tnu I i 


“ In possession ” — See next paragraph 

“ An order dismissing tho application ” — Under the 1 ist Code the eUiw 
ivas regi'jteied is» i suit, and the Court inieatigated the claim is such It 
ordered or stajed execution of the decree The order had the force of i 
md was ippealahle is such No question of title betivcen tlu pi nutdl ui' 


( I ) Ikiii Imsad t T^chni in Inieid 1 \ 
IJl (ls:il) 

<_) b el ilik-sl Hii t •» M .ilS 

In < on all Iin>)ud t 1 

\ if t J .Is.ll B itiun > '1 1 iiujpli 
( it 1 tu tl of V a ] uV ■» |'oa.4.«<« ii 

( lui I uikI rad oroc 

(J) IliLil ‘)ij^ Clowdlry i HiL-mi Lil, 
1 n L. It -VJ (la bco iUUil r 

r l*iu..i 11 V. tl7 (16'-) «i -li 1* ‘lo 

‘ ; (I »• to u U toi^lacii < 1 Ul- U. 


(1) beo ua to tim »u 1 1* 17. ' 

Kmihi JOU 7-‘{lJOlj) uiidaatotl<J*^i^ 

, I Nural-*'-* 


n. Ill R Ii^glKuliroi \mll'il>' 
Il.t U N d.) 

( 1 ’'rin.ilti I J oili I \m 1-* 1 a 
I t V\ N Ijj (isj ) 

( ) Ml iLLbj 11 \ veil 1 10 “ f 

(Kalj 
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jUilgtncnl il btcr i(.r|Uirtiig the d(.cr(.c again:*! tUciii to be ico^H.Uid could be 
iiljudicilc«l ujnui riic ;-'aucs winch pro|crl> aroM, in an iiiquirj were whether 
the iKraon obstrueting was m possesMon <n hia own account or on account of 
some jxr&on other than the judgment debtor (1) Ihc word “possession” 
Was nut limited to actual physical possession, but iiuluded also constmctiac, 
such as h^ a tenant (J) 'Ihc issue which arose was one Lelwccu the decree* 
holder as j laintid and the claimant, that is. a person other th in the judgment* 
debtor 

Under the Code of lb77 the claim had to be inaistigatcd as if a suit had 
been instituted under sect 9 of the SjKCific Ke lief Act The powers of the Court 
were thus strictl) limited to an inquiry into the question of possession (3) 

The Code aras amended b\ sect 52 of Act XII of 1879, the proaisions of 
which Were rc-enacted in the Code of 1882, and the power of macstigation was 
enlarged The inaestigatiuu was not Limted to the fact of possession Any 
ijucstiun of title irising between the conlcndmg parties m connection aiith their 
right of posscsaiQu might be flnall) determined m such macstigation as in in 
ordiuar} action of ejectment The order, whether for executing or for stajmg 
execution, had the force of a decree deternumng the title and the right of posses* 
Sion Ihc plaintiff was not forced to a fresh suit or had a right to bring a fresh 
suit if the decree was agamat hua.(4) Where possession was shown to ha%c 
been With the plaintiff the defendants were not, without sbow^ng title m them 
scl\c3, at libert} to impeach the plaintiffs title or to set up a jus tcrhi Tlho 
onus of proMBg a better title than the plaintiffs rested with them, and they 
might ptONc their title as a defence (5) A Court executing a decree was thus 
gucu a special jurisdiction which enabled it to tr> a claim of which the >aIuo 
of the subject matter fell below thc]>ccumaTy limits of its ordinar) jurisdiction (6) 

It will be obacrscd that considerable amendments haNo been made in the 
present rule Under the first paragraph of the former sect 331 the claim was 
to ha%o been “ numbered and registered as a sml between the decree holder as 
plaintiff and the claimant as defendant ” Paragraph 2 under which the Court 
had power in in%cstigation of “ the like powers,” as if a suit for the property 
had been instituted bj the decree holder against the claimant, is omitted, as 
also the third and fourth paragraphs under which the Court passed an order 
executing or staying execution which bad the force of a decree, and was subject 
to the same conditions as to appeal The words “ with the like powers ” were 

(1) ilahorntd laub v Babotappa 27 B 032 (1S90) Clunnasami PiUai v Krisbai 
302 (1003) , 8. c , 5 Bom L R 201, diat Pdlai 3 M lOi (1881) 

^f mil.-vlfha n V Gori Khan, 14 B 027 (1890) (4) Mahjp Rai v Dnarka llai 27 A 403 

which was a case between a decree holder (lOOo), Moula Khan v Gon Khan, »upra 
and a pcn>oa resisting execution claiming Bapujuao v Fatesmg Shahaji, 22 B 0C7 
under a title adicr«e to the judgment debtor, (189G), ATancharam v Fakirchand, 2o B 
where obviously the (question ol title as 478 481 (1901) 

between those parties necessarily required (5) Bapujirao v Fatehsmg 22 B 967 
decision lit that ease (1896) See as to onus, Rakhal Chunder 

(2) Mancharam v Fakirchand 25 B 478, Mundul v t\atson, 10 C 50 (1883), Man 
5 c,3Bom L R 53 As to nature and terms charam v Fakirchand, 25 B 473 (1901) 

of tenancy, see Talib Hossein v Gooroo (6) Sithalaksnu r Vythilinga, 8 M 513 
Perbhad 20 W R 57 (1873) (1884) 8eo Kaluna v Ziaman Kutti, 13 M 

(3) Moula Khan v Gon Khan, 14 B 627, 520,523(1890) 
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hdd to mean tliafc tht. Court lias the same powers for eDforemj the attendance 
oLparties and iTitnesaCS, etc , as it has m a suit (1) as regards appeal A icfuaa! 
to number and register the claim was held to amount to the rejection of a plaint 
and was, therefore, appealable, (2) though these decisions ha've been dissented 
from (3) Where a claim was registered out of time no appeal la\ , but the order 
could be objected to in an appeal from the final order which had the force of a 
decree (1) I’loeeedmgs taken aitei a dctrec for possession under sett 0 of the 
Specific Kelief Vet, were in the nature of a fresh smt, and therefore, an appeal 
lay (5) ihc Court to which an ap][)cal lay depended on tlic \alue of tlie claim 
and not that of the original suit (6) 

Now the Court, under the second clause of r 97, anlc, is to investigate 
“ tJic vuUler ” If the obstruction is caused by the judgment debtor, the order 
under r 98 is that the applicant he put in possession If the obstruction is 
due to tlie bona jidc claim of a third part}, the application is dismissed under 
this rule It is not st ited vvhafc the scope of the mq^mry in the latter ease is to 
be. Presumably, howe'er, it is to be of a summary character, even if it is not 
limited to the question of posacssion lor now a right of smt is given b} r 103 
to per«oas against w honi orders arc made under the present rule liicir position 
IS thcicfoic issimdated to that of parties agamst whom orders are made under 
11 98,100, uid 103 to whom aright of suit IS given bj I 103 of thi's Ordii 

» 100. ( 1 ) any person otliei tbau the judgment debtor 

Diaposuaaion by dc- dispossessed of tmmouohle pioperty hy 
crec-hoidcror/ju/'c/fnse/' holder oj tt dcorcc for the ‘possession of such 
propuLy or, iihe-te such propeily has been sold xn execution of u 
duicc, by the purchaser thereof, he may male an applicatioU’ to 
the Court complaininy of such dispossession, , 

(2) jfV;e Court shall fix a day for %iuestigating thu malUr am 
shall summon the party against uhoni the application xs made to 
appear and ansucr the same. 

101. Whcic the Court xs satisfied that the appliuint uas m 

Cona f>iU c/aiinnnt to pOSSCSSIOll of the piopcily OU luS OWU ^t-COUllt 
Unstand io/osscssion oi OU actOUUt of SOmc pcrsOll otlicr til"* 

the judgment debtor, xt shall direct that ihc applicant be put luto 
possession of the pwperty. 

Scope of rules —Ihc irttcding iulcj> rtftr to a rcaiitantt- oll'.iid m di® 
tour.c of d« lucr^ of pu»<.aJiou m laceution, wbilat thiac rules refer to i i>nl 

(I) aiiUlaUmi I V^Uulin^a, S n u|h jaati-o”) 

tl) nUiw Nar.^aii .1 il JJ- (l5 

{-) I uinlruDvl lUl.ulv l-kulJu,, luU (aj Naur Mi I vtir i Me! (.r Ui -- ^ 
wart 1 1 e ) 0 ^ 1 **!* r iiliiariJ J 

loll ].7(lSJ.t, J araia to JuU> 1 a4.U»rj (OJ M uUll..i(i i ( n JvUjn 1* " 
let 1 1.UJ Kui^ar, 13 C W N 7-1 (I <i/JJ (1>>0) KaJ j a e Nai un K ttti, 13 M 

(3) 'ja J Uta L. 1.. (I jOJ 
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queut stage, viz to tho c^ent •which may arise as to the result of the deli\ery 
of possession; (1) andgue an applicant a right of contesting, without instituting 
a separate suit, the decree holder’s or purchaser’s right to dispossess Imn (2) 
.Vs to dispossession by purchaser, the rule thus incorporates that portion of 
sect 333 of last Code It was held that if m execution of decree a claim made by 
a third party in possession is rejected, he should either bring a regular suit or 
wait until he is dispossessed, and then apply under the former section or bring a 
separate suit, or he might do both (3) See as to regular suit, m Inch is now dealt 
with by r 103, post, of this Order, cases cited (4) In a suit instituted under that 
rule tho judgment and tho decree m the original suit arc not admissible in 
evidence (5) Where the judgment creditor obtained an order for possession 
prior to the death of the judgment debtor, it was held that there was no necessity 
for him to bring any other person on the record between the date of that order 
and the date on which the order was executed (6) The rule applies to possessory 
actions (7) Where m execution a person not a party to the suit is dispossessed, 
his dispossession does not gi\e him a cause of action withm the jurisdiction 
of the mamlatdar This rule applies (8) This rule docs not applj where sect 47 
does (9) It does not apply to a case where the execution of the decree has been 
transferred to the Collector and be has acted undei the powers conferred on bun 
by tho Local Go\ ernment Board under sect 70 (10) A person is none the less a 
judgment debtor because ho may have acquired an interest subsequent to tho 
date of tho decree passed against him (11) 

Procedure —Tho Court should first examine the applicant in order 
to determine whether proceedings under this rule will lie or not, (12) and if it 
appears that the applicant was a patty to the decree, (13) nr that he is still in 


(1) Bisben Dyal Singh t “vigar Singli, i 
OWN 311,314(1800) Sco Ilam Chandra 
Subraov llavji.OOB 351 353 (1895), which 
deals With tho nubjcct of dL ikwscsoioii, m 
nlao doca Mancharam v I aUr CJianil 1 Worn 
L R 53(1900) 

(2) Malioiucl Ansur t I’rukasli Clmiilcr 
Slia 8 3V H S(I8G7) As lo limitation, boo 
Art JC5, Sell. 11. Vet W of 1877, and 
transfer whero tho Court is deynTi-d of 
jurisdiction i>ciidmg procccJiiig*, Ivalcc IK>m 
N oogy i Huro Nath Iloy Chowdhurj, 1 
\V It 5(]8 (m), an 1 uitbdrau'al of api lica 
tiun, Subharamien » I’onunsauTuny thcltj, 
5 M II C U 293(1870) 

(3) I'crgusson r NUkoinul I.ahm'c 23 \> 
It. 270 (lS7o). Kishtn bunlur r lukorr 
ood Iccn, 1&04 3V 11.01(1^01), Gulabhai r 
Jmabliai, 13 B 213(lss») 

(4) Vjj'oiami r banuija, b M S2 (Ihbl) 
[tumtation], aipru^-d m Maindi Sardar r 
Gurachand, In 0. \\ N 971 (1912), and 
Mauls Bakah % Blialia "Sundan l>aa>a. 13 


C L J 187 (1913), Ikam Naram Dutt i 
Annoda ProaiJ Joshi, 14 C C3l (1837) fmu 
joinder] 

(5) Dhaui Kalnar r Birj BhuLan llo^, 1 
C \V N duxv (1897) 

(0) Diyyakk-n Fakira 12 31 211 (Issa) 

(7) Brohmo Jlojrc DiU c ( Rurkiil Sirdar, 
13 W It 201 (1870) 

(8) Ram Chan Ira Subrao r Raiji .<> 11 
351 (1895) 

(9) Imlad \h r la'^in Ral. 17 V 473 431 
{18J5) 

(10) Raghop Ifanmati, 15 Bom I.. It 3^J 
(1913). 37 B 433. 

(11) Shripati r Piraji, 9 Ikim I B lul3 
(ltW7) 

(12) Obhoy Chum Dey r Rajrn In> Counar 
Ohoac, 1C \\ R. 2 n3 (1871). 

(13) Ram GujkU ChuckerbotU r P<. nin 
Lhondcr Bannrrjpf 12B R. 47.i(l3W). 
Uuix'c Kuhurr r KaS<T] Kikhurc. 3 U R III 
(isi.;) 

3 x 
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possession, (1) or in iccoipt of rent from the judgment debtor,{2) the apphcatioD 
should he rejected , but not on the ground of possession if the parties arc agreed 
tb-it the appheant has been dispossessed, (3) nor on the ground that the applicant 
had not originally obtained possessionm a stnctlylegal manner (4) ItissulScjeat 
if it should appear that the party, though not m personal occupation ivaa in 
possession by receipt of rent , (6) or as mortgagee, or as mortgagor through a 
mortgagee in possession, (6) and has heen dispossessed under the decice or under 
colour of it A mortgagee from a tenant is m possession on his own 
icconnt (7) A member of a joint Hindu family, hoMeaer, cannot say that he 
13 in possession of any particular portion of the joint famil} on his own account 
Ins possession being that of the family (8) A party dispossessed under colour 
of a decree to which ho was no party is entitled to an investigation and to an 
order if hia title is established (0) If the claimant was in possession, though 
without a good title, he cannot be dispossessed in execution of a decree agiiud 
a third party to which ho was no paitj On the other hand, if the party against 
whom thti decree was obtained ivas m possession though without a good tith 
no person not m actual possession or receipt of rent can resist execution lib) 
Iho onus 13 on the applicant (11) The order under r 101 decides the gucstion 
of possession, and is unde dependent on the result of the suit to establish the right 
It 18 therefore unnecessary to sue to have it cancelled (12) If there arc soNord 
ipplications each application should be tried separately (13) It is meumbent ou 
the applicant to prove whether or not the judgment debtor was m pos ca«ion 
at tfio date of the sale , and the onus is not di'chargcd by mere proof that ho 
was m possession at some time antecedent to twelve years before the suit (1“ 


(1) KaUo Narain Smgh v ProtAp Chumlcr 
Rurooah. 12 \V R 231 (1800), Butluu 
Koocr 1 russsi lucU Ilossoin, 22 R 103 
(1874) 

(2) BrtjiWlai Oi)nut^B, 33C 4b7(IOOC) 

(3) 3u({uo Rapalc-o t 7^suf Cbondor II 03 , 
17 U n j7o (1872) 

(1) Obhoja Chum Doj t Bij iiUro 
(' oiiur (•hose, 22 a\ U 400(1874} 

(5} 6jrrar » b/wjji Vrajjpt, J7 IV 

I 70(I!j 7J) lUnoo ail Ibub Dull I iNiin I 
r ill ai* pjoin Ur 22 \\ 11 123 (H74) 

( 0 ) ur 111 t \sg‘ir All, ^0 \\ Jl J73 
(1»73) ([i»tin,p}ul cd 111 Kcdar t 

‘'-i Uj t 1 iiuln, Ij C I J iJ (Ijlt), f 
^a>li II ( ful t r>>cUiii binab, 2 A 'll 
(1^7!>), ia to ncj^ir^ <f jh w n l»y 
It MilUuk^jit \ did h D,>a J lloiu 

If ( it HI 1 di-'Jiovr i«M n h\ 

I I < I Ur 111 r» <.utioa, Tartkiiil 
R.inrri I I'll I r mill jikv-r |ii\I I \ 

(U^). 

(7) K( Ur Nrttb « Si Uj ( 1 411 Irj It 
( I I n(ijl3) 

1^1 1 - ic m Umi r l>i » ni i* ii 
Til 1 1 a) "MiVirr M>Uu Il< 'a N 


233 (1003) Tbo fornwr caso Lav btcnrcccnOy 
distmguidicd >a Ridlia GoLmd i Itigt a 
n-vth, 18 C J J 13S (1913), loho«n^3 
GoMndaNairv Ktsa\a,3'M 81(1830) 

SCO Sbcik Abdul f Jndiiiiandaii, 18C 1 -I 
"m Oio cannot olicnalo o partricdan •o'f.'RvS 

(3) Hnsoan Ah i Xnib Vlimcl, 11 
lie (18CJ) 

(10) Shinda aiojco » Aobin Ch>nlf* 
Ji W It 2,>5 (J8DJ; 

(U) ilabomod Viiaurt I’roUvb tli ’ 
Sha 8\V It 8 (1807), \\ooJo> firalbi* 
dbr^iiK Kbijab \bJool Cimi.a, 12 W 
(lOOJ), Juduo Nutb Sin^b I Kabo 
Jl W It 353(1870), ilrindtbim bbiincl » 
Ito^ t Piira Cbaii 1 ll iiiiiorjtT, -0 W U H 
(l87j) • na lo objicliui) (bat dtenu ubarrr'l 
M-w Mulu^b (.fiuiukr I Cbundn Mon •<* J '' 

H l8d(lt>3'>) 

(12) Aj^ \AHiu t s^nih » s M 
(Iwi) 

(h) SI u , <1 i M. >... I N 1 m Cfi in 

\\ I 

(ll) Na*iru Ibn » Sa>ulur lUbi 
V t I .'•J (I(il3). M Ijina U un 1 f ' 

M Ir.h ( 1 HI Ur I’ I . IM 47J (I-"/ 
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No question of title can be m\cstigatcd m a proceeding under r 101 (1) It 
has beenricentl) held that 0 IX r 13 is not applicable to a proceeding under 
these rules (2) 

102. Nothing m iules oo and 101 shall apphj to lesistance [s 
Rules not applicable to OT ohstniction ill excciiUou of a dcoee for the 

transferee hte pendente poSSeSSWn of WWlOlcable propotlj hj a peiSOn 

to whom the judgment debtor has transferred the propeity after 
the institution of the suit in which the decree was passed or to 
the dispossession of any such person. 

103. Any paity not being a judgment debtor against whom I [s 
Orders conclusive sub un Older IS made under rule OS, rule 00 or ’ p 

ject to tegular suit jqj maj institute a suit to establish the i 

right which he claims to the present possession of the property , ^ 
but, subject to the result of such suit, if any, the order shall be [ 
conclusne. 

Object and scope of rules — Rule 103 is the second paragraph of sect 335 
of the last Code The disposition of the rest of the section is as follow s Obstruc 
tion of the purchaser is dealt with b) rr 97 and 90 and dispossession of a claimant 
other than the judgment debtor bj r 100, ante V power is thus gwen where 
an attempt has been made to dcIiNcr possession (3) and there is obstruction or 
resistance, (4) to gwe after luquirj (5) a summary decision wbch shall protect 
the public peace, pre\cnt obstruction and terminate the execution proceedings 
by determining what should be immediatel) done subject as regards claimants 
other than the judgment debtor, to the result of a regular suit (6) The rules 
arc designed for the protection and assistance of decree holders purchasers (7) 
and third parties dispossessed (8) rr 97 and 98 dealing with resistance by the 
judgment debtor (as to winch, see r 97 ante) r 99 with resiataiice third 
partus, and rr 100 and 101 with third parties duposscssed I jwrson it lus 
bccuVit^d » aaoi bowwd to ptocee'iwndvi foswcT 335 Ho nnght li 
chose at once bring a regular suit within the ordinar\ pinod of linntatioii 
But if he did choose to applj for a summarv decision and it was against him he 
had to sue w ithm one j car from the time of the order (9) It w as also held then 

(1) Ecdar IsatU e Saday Cliiuidra, 19 ( ) S<« lluro Irosal Ro^ t lUintartur 

C L J 13 (1013) Missiy Uvlia 24 W R 401 (lS7o) Ml 

( 2 ) Ran Cbaran Ghoso I ^[anmotha Nath Zahooniii r 1 Mahomed supra 

Scn,4lC 1(1913) (6) Mt. Aihourun t SjadMahomeU IS W 

(3) Sharoda Rroslud Mullick t Roy Dhun K 67 (1S72J 

pul Suigh, 19 W R 219, JJl (1S73) (7) Htxra Lall Binncrjeo t RtjihUirotU 

(4) Mt. Z.ilioonin t Sjwd 31aliomed ISU Kaot, 13 W R 400(1670} 

R 87 (1872), for if tho purcliaser has U-cn (8) &ocGo\md RaRant r LiL>hiiiau 18R. 
put m poasoiisioa iKaccablj tho Caurt fus 522 (1693) [application fur n-storatum if 
nothing moro to do m cxccutiun . Sevu r puaM’^aioa by jomt uunagCrl 
Muthusami, 10 M 53, 5o (I88G), Snnath (9) I’rotap Chunder Chondbr^ r Rrupulall 
Ghoali r \nno<I.k Prosad R n , 1 C. W’ \ 192 fahalia, R L. IL h R OSs (Is 7} , 6c tu r 

(I89u) Muttu'kinii, lU 53 (tsso) MaUreu i 
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was notlung to prevent a decree-holder or purchaser who has been obstracted 
or resisted from making a fresh application for deli\et} without making any 
complaint under sects 338-330, 334 (1) That case was, however, subsequently 
distinguished on the ground that it was one in which the purchaser was resisted 
not b 7 a third party but by the judgment debtor (3) The application must 
ho made within thirty days of the resistance or obstruction (3) The Ccuit 
was held not bound under sect 335 to pass any particular order, but only such 
order as may be proper in the circumstances of the case (4) A purchaser at 
a Court sale of the interest of one member of an undivided Hindu familj ought 
not to be put in esclusiac possession of the whole undivided land hj virtue ol 
a decree against one co parcener only, (5) but only m joint possession with the 
others (6) It has been held that symbolical possession does not amount to 
dispossession within the meaning of the former section (7) 


“ May institute a suit " — See note, post, Conclusive , ” and as to iunita 
tion (8) for such a suit, w hich is one year, and Court fee, (9) sec cases cited 
“ Conclusive ” — The rule contemplates an order against one party 
tliQ other, and i£ an application is withdrawn, an order allowing the withdrawal 
is not an order under this rule (10) The order is one which becomes final ana 
roncliisivc unless the party against whom it is passed institutes a suit witbm 
a jear and obtains an adjudication in his faaoni \YheTo the Court declined to 


deruc (12) Though an order under this section is not aj)ptalabU,(13) 
ho made the subject of ro\ ision (14) 


Bnlloo KoocrcL, 2 A H 0 R 450 (1870) 
Muttw V Appasami, 13 M 501. 500 (1800) 
Where the p ircJiiscr lias merely oblaincO 
fonnal pasRissioii ho may sm lor jw^scasinn 
Within twth'* jeare Jo^gobunilhu Mjltcr » 
I'liriianiiiil Cosa-iinl, lli t aao (1880) 

(1) Mutt % 1 Ipjimnii n M 504, 50i* 
(18*0) [an I Mt. also Ham < is wlero pur 
< 1 aser u ihcn t h 1 KrJ 

(-) Krsri Narain t Vbul H usaii .l>A 3* 1 
(l'*01), Ivnox, I , <(/ tilaii//’ 

(*l) Tiiiitation \ct, \rt H 7 , liiitjaLroo 
\innt 1 l>(urac>r. vml It H 47l(lS'l7) 
[mm r| 

(4) All >orin V Malioin 1 M »ji I 1811 U 
S7 (IS72) 

{>) K.ilU{Kii ItnUUi^h Jll i>70(iH78) 
(tj) S*xj l>u,aj jia r \« nLatr»miu\a, 

" U 4 13 [exjUm cl m llabji \iiaut i 

( Janxr Uti 7 15 lyj (IsSl)). l«til 

Kail Pnii;i I KiVam < lean 1 10 H 3*3 
(K'l) 

t7) Ilr:i1 III MiilU k r lUitijadu Itakahit, 


JO C 710 (1003) Kisoii Call Goawami t 
Lala Shib JL-vll 1 t W N 313 (1837) 

(8) Bliiku i bhujat All. 20 0 23(1*111 
Maliidovv Ball. 20 B 770 (1002) [««»«“" 
from minor) . BIninappA v Irappa. 23 B i 
(1001) a o. 1 Bom I. R 3M. 

Sailii llatcsa Bill. 27 If 25(1907). IMC" 
Villial • Hikliiiadas 11 B II G B '' 

a. 1 

(9) Prija Dftsi Vilajat Khan — A *• 

( 1000 ) 

(10) Ithikhai Sakarhl.SB ) 

(11) Mucniilui S.aib V Ilat«sal5*hi ~7 •" 

(I HU) 

(12) Achutat Manimavu, It) M 

(13) InIUm^lraUl&I^hw>l^ Ban h 1 ‘ * 
11 C 737 (H*OI), ut p 741, thr matur 
htl I lo (all unjer ei. 211 (now 4") '**' ** 
Kent n uijxalihh 

(II) 8h«i>raj binglu Banwanl)-*^ 5 t ' 
(IhHl), Sil.hajit I Sri t. ijivl J" ' 
(ISU) Mt. / aL Kiniii I S^TJ 1 Mai '' 

\\ it h7<lt)7.‘)[l|rll)] 



OilDUR XXII. 


DuUh, Marriaije and Imoliuioj of Parties. 

1. The deith of ii plaintill or defendaut bhall uot cause the [ 
No ibatemtat bj buit to abate if tlic riglit to sue snm\ ca 
put7*s dcub. U ritbt 
to toe (unites. 

Abatcnicnt — It lias betu poinud uut (1) that tbc practice m 
o£ abatement under the Code is didmut from that which pre% ailed m the 
Hnglu>h Courts A suit, though {>ct(LCt ux its institution bicimc defcctnc b) 
the death, mamagv, or transmissiun of interest ur habilit) of some of the parties 
In such case the suit '"■as said to ha\o abated or bccoim defective, and as i 
general rule no proceeding could be taken in it until an order to revive the 
suit or carT> on the proceedings had been made \\’hcu the abatement vvas 
total — that is caused b) the death, bankruptcy, or insolvency of a single plamtiS 
or the marriage of a single female plamtifl— the case vras completely suspended, 
and could not be proceeded vuth until it bad been icMvcd or the delect cured 
IVbcrc the abatement was partial merely as when it was caused by the death 
of the defendant, it prevented those proceedings only by which the interest of 
the deceased might be affected, for the death of a defendant made an abatement 
tmoad himself alone Thus abatement though it suspended the proceedings 
m a ease, did not put an end to them But it bad not the effect of being a bar 
to a further smt upon the same cause of action one of the essentials of res 
judicola bemg that the matter must have bccu determined, and when a suit 
abated before judgment nothing had been determmed in such suit Under 
however, r 9 of thi5 Order (formerly sect 371) ivhen a suit abates no fresh 
suit can be brought upon the same cause of action unless and until the order 
of abatement is set aside The provisions of this Order are substantially those 
of the last Code Buies 6 and 13 have been added and sub rule (2) has been 
added to r 10 (formerly sect 373) The last paragraph of sect 582 of the 
last Code has been made r 11 The provisions of this Order apply to appeals 
and the words “ plamtiff, ’ “defendant and ‘ suit ’ include an appellant 
a respondent, and appeal respectively (2) They did not, however, under the 
last Code apply to proceedings in eaecution between the judgment-creditor and 
judgment debtor , (3) nor to proceedings m a Mamlatdar s Court (4) As regards 
execution proceedmgs, see now r 12, post 


(I) Benodo ^loluai Ctoudhram v bharat (3) llira Chand v Koatur Chaad, 18 B 
Chuuder Dey CliowdliuO. 8 C 837, at jp 324 (lbJ4} 

SJi 80J (1SS3) (4) Ganpatrani Jcblui V ItaDcIiodllanbliai, 

(J) K II, poil 17 B MS (1803) 
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Applicability — This rule is tht bimc isstct 99 of Ut MI if lN)i ni\ 
tint the \\ords right to me wis substituted for laiisc ij action b\ sect U .1 
of Act \II of 1379 fcee lUo Rules of buprcuie Court 0 17 r 1 TL 
rule IS the siiuc is under the list Code The illustntious h*!!!, hoiieiir kin 
omitted Illusti itious (ii) aud ( 6 ) to sect dOlofthclistCodeliwebeeUit itud 
Is fouuled upon an mtiquited decision (Viidcr^oii t Afartindile 1 Ei t 4 ^ } 
Mhich Is not \ery intelligihle to prictitioiiers m this count^^ lUustntun (if) 
of the section was correct oul\ under the Dijabhaj;^! s} stein lud the werd 
minor wisnotofthei senceofthccsunple The Select Comnutteee^pui 1 
ilso the other lUustritioiis, considering; them too ob\ious to sum am uxfil 
purpose This rule applies to proceedings on ippeal (!) toci csivhereund ran 
order of Court i reference his been made to arbitration , ( 2 ) eien ifur m iward 
hisb euuiadebut before decree , ( 3 ) and under the Dtkhin VgriculturilRihef 
Vet to proceedings in resp et of a conciliation I'^recment ( 4 ) 

‘Right to sue — Under the Code of IboO Cause of action m 
eorresponduig cction was held to mean tho right to brin:: an action (j) ^ 

to sue” means the right to seek rebef b} means of legal procecduiu (t) R 
Isa vestednght ( 7 ) Theiauseof action m the original and reMicd suits niu $ 
b tho same ("s) 


“Survives ’ — VU demmds \\hitsOe\er, and ill nchts to jiLsiCUt it 
defend an} action or sp eial proceeding m faaour of or 15,1111 t a l>er 6 ii ut t 
tunc of lus decease, sur\i\e to and against his ci.ecators or admim trat r 
"aae Certain can es of action mentioned below , ( 0 ) and proinnes bmd thenU 
«ontatiai ,6 of the promuor m ca e of the death of sueli promisor Ufort 
formane mile s the eontrara mteiition appear from the contnet ( 10 ) a 
for milieious prosecution dois not suraiae on the death of the plaintiuj 
but after a decree for damag s for defamation it dois suraiae on »pi>i “ ^ 
the de ath of the ippi-llant to whose est ate injura liaseceiirred for wh roara'i- 
his b »,n p rfected b} a judgment the nature of the rihcf claim d on 
stands oil a dilT relit footing and it does not follow tbit the right to 
a_,amst a decree i artakes of the nature of tb orioinil decrei ( 12 ) 3 o a! • ^ 
ecoiul apjx al ( 13 ) The po itunmsucbci eshasb eiiemmciat d as follow's 

The Old} cases m w hie li apart from aju stioias of bre ich of coutnet 

or implied a reiii d} for a avroUoful act can be pursue I against the e t ite t 
d Ceased {KTson a\ ho h as done the act apjx artoustobe tlao^ inaahichir p^t*) 


(1) 11 II 

(.) 1 ni nu . 1 ru JU M II- 

0 * 03 ) 

(3) IXn l‘ -^^-e r el » > M n \ 

1 I W N -vj(ls j) 

(I) NarseAuUst K J IJ H 2u2(Is‘l) 
l%<) e a A u I>att r llk»uA 11 sr 
U a 1 11 . U 1 U e J 4 ll» s) 

I } ( o]4j ( l-\ 1 e -k Irt . 11 

il - .) 411-1 

( M i .A r 1 a 1 I J m a 1 A I e(l U) 
i M I J U (1 llj 


(s) bl AQi Cluud e nt I}li»a*rAui i*a 
— e ,(lsJ4} 
iJ) Je -es el \ct \ f Is >%> 

(U) S aiuf \ t I\ l lb’- , 

(II) lvm> u IXluo r e n^rAUn 
Cal ttx31( 4e^(l<el) Jik. aca c ' 
l\ Jt M 1(1 UO) 

(1-) 1 yjMl « I A n t lunJfA .0 H (* *■ ‘ 

1 11 L. I 3.0 

iH) I ru n 1) lU r - u larA 

M I HM.) 
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or the proceeds or value of property, helon^iug to another, have been approi»riated 
by the deceased person and added to his estate or monejs In such eases, 
ivhatcM.r the original form of the action, it is in substance brought to ^cco^cr 
property, or its proceeds or \aluo, and hy amendment could be made such in 
form as well as in substance in such eases the action, though arising out of 
a wrongful act, does not die with the person The property or the proceeds or 
value winch, in the lifetime of the iviong doer, would have been recovered from 
him, can be traced after bia death to his assets, and recaptured by the rightful 
owner there. But it is not every wrongful act b> which a wrong doer mdirectlv 
benefits that falls under this head if the benefit does not consist m the acquisition 
of property or its proceeds m value Where there is nothing among the assets 
of the deceased that in law or in equity belongs to the plamtifi, and the damages 
which have been done to him arc unliquidated and uncertain the executors 
of a wrong doer cannot bo sued merely because it was worth the wrong doer s 
while to commit the act which is complained of and an indirect benefit maj 
have been reaped thereby (1) The right to sue will survive to an executor 
on an action on breach of contract or a tort if on the face of the proceedings 
it 18 shown an injury has accrued to the iKtsonal estate (2) It will survive 
when a Hindu widow sues to recover her husband s estate , (3) to the sons of 
a Hindu mother who sued to restrain encroachment on the share allotted to 
her on partition and agreed to stll her interest to the defendants at the value 
to bo found on arbitration, and then died after the award but before the decree , (4) 
and for the purposes of appeal to the mother of a ^litaksliara son who obtained 
a decree setting aside his fathers alienations , (9) to the representatives of i 
minor who, on attaining majoritj, sued to have his rights declared respecting 
property which by a consent decree and con\c)aiice to which he was no part), 
Ills grandmother, father, and uncle conveyed to the defendants and who died 
pending suit (G) It also aurv ivc d against the other defendant k w hen a dcfi ndmt’s 
interest ceased before he died, without Iiisreprcsentativcsb*. mg added (7) \\ here 
an agent suing on behalf of an undisclosed principal dies jwnding the suit, th^' 
suit should after the death of the igent be continued, if it can be continued at 
all, by the agent s representatives and not by the pnncqi il (8) 

Kot survive —Causes of action luiesjKct of defamation a&&ault asditincd 
b> the Indian I’lnal Code, and other person il injuries nut causing the death 
of the part}, and cases where after the death of the pul} the ilIkI sought 
could not be vnjo}ed or the granting of it would bv nugatoiv c 3 (o) when, r 
passenger was injured but not fatally m a railwa) collision and died witliout 


(1) I'hillijKi r llomfrae, Si C U i3>, p. 
(mh) also Han Im r lUimlM, 13 B 677, 

andPtHlAr Gurnej,lA.U 0 IL L. 377 

(2) Twjciossr Grant, 4 C i’ H 40 

13) I’arbuttj t Hi^gm, 17 W U 475, s 
B L 11. Aj p., 

(4) IXaoiuoja-fl r Uoiwjr 

Dasvr. 4 0 \t > 2»0(ls>'J) 

(3) lUdaratb biu,,!! r lUja 1 am, 4 


23a. but »cu MuLiinmad lIuaMia e KLu«> 
Lalo. a A 13l (Issi>) 

(0) DLaramu v \are>tam, 5 Bum L. U 
1011 (I >03) 

(7) Muuss KLtiio r Bom, 6 \\ It , laL 2 
(isw>) 

(ft) IVfia n uaa r lac^atU l*AdJjr, 

17M.1,.J Mod M,.) 
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bringing any action, and (6) divorce, do not survive ,{!)*' \ a^le^e^SlOller v 

to set aside alienation by a Hindu widow (2) • 

2 Where there are inoie plaintiffs oi \nts than one, f 

„ . , and any of them dies, ana, {‘''■here the right 

oi several plaintiffs or to sue survives to the suryi'I^ig plamtin or 
to^su^i^vel^”'^ *^'“*^* plaintiffs alone, oi against the survivuig ^ 
defendant or defendants alone, the Court shall 
cause an entry to that effect to be made on the record, and the < 
smt shall proceed at the instance of the surviving plaintiff or 
plaintiffs, or against the siuviving defendant or defendants. i 

Applicability — Ihis lulo is the equivalent of sect 100 of Act A^III 
18 d 9, save foi certain formal amendments made by Act X of 1877, and tbi 
words “right to sue ’ substituted for “cause of action” bj Act XII of 1879 
Except for three verbal alterations it is the same as that of the last Code It 
applies to iiroceedmgs on appeal (3) Thus if one of the appellants dies and the 
application to revive is dismissed as bemg time barred, the appeal should be 
ordered to abate so far as the deceased is concerned, and maj proceed at the 
instance of the lemaimng appellants , (4) it cannot have the effect of causmg 
the whole appeal to abate (5) Again, on the death of one of the respondents 
the proper course is to proceed under r 4, and either to declare that the appo>i* 
has abated as against him, and proceed against the other respondents, of to 
direct the legal representatives of the deceased respondent to be placed on the 
record (6) It has been held that a smt does not abate under this rule uuti 
the representative of the deceased plamtiff has failed to apply within the tim'- 
allowed by law (7) 

“ Right to sue ” — See notes to last ruk Ihe ruk is not limited m its 
apyUc vtiQU to cases w here the right to sue or appeal surv iv es against the survivuip 
defendants or respondents not as the legal representatives of the deccised hu 
b) reason of a right vested lu them antecedent to the suit (8) 

“ To the surviving plaintiff alone ” — On the death of om of two joint 
owners, suing for damages m respect of trespass, the ciusc. of action aurvi'i^ 
to the other alone , (9) also where the interest of a dcfcmlant ceases in the subject 
matter of the suit before hvs death (10) 

(1) b -OS, Act \ yfJbOS t iwaio, 22A 2i2(l[K)0) 

(2) b.kk\iLam Itiglo Ilau f llluixtiii Jtuzi, (0) CliAMiIarbaug t KhmiibhiH, -S U < 

.7 M u'kSlloOl) bCL uLio K tiDjun V Laclitt.. (IsJSj 

1 (Isio). Cbiiuu t (7) OuiU (.uuj<uuruuur i SoonLnonA » 

LaLki luiuAiaauntni V{ L J 37^(1J1-J J3 VI lUT (IJOOJ 

(3) II 13, j-u-I {{») Ciiuvtdlir^ bluimAuuii I « 

(1) Cl.4nilira.vi r Kt uaabliAl, -3 U 71H D4»,llf W ISU(1 JO<j) 

(l-k •>) , a- aN) Ch nt4(ji.'vu NiILint i ( l) Clun IxAinuLta 1> itt i 

-7J1 -'I Slkjuj I..II JO{I “SJ liLK.OI r . J-* (I''* 

(,) l-*M s.«vl.« I.»M.Larl u*! \ -7 (10) M u.,.KJjoi It.uioU 

(t'lJd ii(kU«4i) t rrulu„ K 41 il^iut (IsW J 
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3. (1) jy/tcre one of luo or more plaintilTs dies and the [ 
Procedure m case of to sue does not survive to the surviving 

rfeS^ot one”o!*^scverai plaiutiil or plaintiffs alone, or a sole plaiiititf 
piling or of sole or sole suTviving plaintiff dies and the right 
^ to sue survives, the Court, ou an a-ppUcalion 

made in that behalf, shall cause the legal reiircsentativc of the 
deceased plaintiff to be made a party ,nid shall proceed with the 
suit. 

(2) Wheic within the time liimtcd by law' no apphcation [- 
is made under sub-rule (i), the suit shall abate so fai as the deceased ^ 
plaintiff is concerned, and, ou the apphcation of the defendant, 
the Court may award to hni the costs which he may have incurred 
iu defending the suit, to be recovered fiom the estate of the 
deceased plaintiff. 

Applicability of clause (1). — Tins rule amalgamates sects 3bc5 and 365 
of the last Code and a portion of sect 366 Sect 363 dealt \nth the case of 
several plaintiffs, and sect 365 with that of a sole plaintiff These are now- 
dealt >Mth together in the llr&t clause of the rule. The second clause is the 
first paragraph of sect 366 of the last Code The second paragraph has been 
onutted, as also the Explanation to that section As to the definition of " legal 
representative,” see now sect 2, clause (11) The section corresponding with 
sect. 363 of the last Code, as origmally enacted b\ Act AlII of 1859, sect 101, 
required the legal representatwe to make the apphcation to rc\ive, but by Act 
VII of 1888, this pro' ision and the latter portion of the former section from the 
words “ the Court ina>j came ” as it formerly stood, were substituted. The 
words ** TtgU to sue ' were substituted for “cause of action ’ by Act XII of 
1879. The rule applies to proceedings on appeal, (1) and on revision, (2) but 
not under the last Code to proccedmgs m execution of a decree , (3) or to the 
case of a plamtiff djing after decree , (4) as to execution proceedings, sec now 
r. 12, post Where there IS only an apphcation for leave to sue m/ormapaujjens. 
but no smt pending in Court, and the appheaut dies before the leave is granted, 
the right to sue as a pauper, beinjf a personal right, cannot sutvn e in the legal 
representatives of the deceased applicant (5) 

Sect 365 in the last Code corresponded with sect 102 of Act AlU of 1859, 
but underwent much modification Under sect 102 it was optional with the 
Court to make an order on the application of the legal representati'e, and it 
was not until Act ^^I. of 1888 that the mandatory* form came mto force. The 
words “ icJiere the cause of action suiviics ” were inserted by Act X of 1877 , the 
words “cause of action ” being changed to ** ngJd to sue" by Act XII of 1879 


(1) B. 11, jioiL (4) Bamanada v Muutciu Atnnui, 3 ^1- 

(2) Anandamoyi Ha&i o Budra MaIubU, 236 (ISSl) It rcicre to death bcloro dcui-c • 

Is C. L J. 141 (1913 ) : Dcosaran i Sjada- Bhugwaa Das Khcttxy r Nil Kanta Ganjuli, 
ncRsa, IOC L J. 521 (1912) 3 C. W. N 171 (1904) 

(3) Gulabdaa r LaLatuuan NarLar, 3 B (3) LaUt Mohaa Mandal r. hatiA Cliandra 
221(ls79), Dulan r Mobao Sut^h, 3 A 7o9 Das, 33 C llt>3 (1006) 

(issl). 
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riit foimei ^jcctiou held to have rtfeience only to pioccediuga tefon 
decree , (1) and not to a suit in which a decree had been made , (2) not, under the 
last Code, to proceedings in execution of decree , (3) nor to an application to 
obtain permission to sue as a pauper (4) But as to execution proceedings, see 
nowr \2,2)ost 


‘^Dies ” — This refers to death before decree (5) 
“ Survives ” — Sec notes to i 1, ante 


“ Legal representative ” — The legal lepresentative need not, since tht 
passing of Act VII of 1889, if not under sect 50 (of the last Code), take out 
administration, to continue a suit, but must do so before decree (6) An executor 
under Act V of 1831 is the legal representative of the deceased before probate 
has been obtamed, but one of several executors cannot carry on a suit without 
proving the will (7) The rule presupposes the applicant is the legal leprc 
seutative If the representative character is denied, or where two or nioie 
claim it, the procedure under r 5 should be followed , (8) but where a decree 
has been made m favour of the legal representative of a deceased plaintiff, the 
Appellate Court should not go into the question of the rcpicsentativc’s right 
to leprcsent the deceased or dismiss the suit on finding that ho oi she had flo 
right (9) The words “ Legal reprcsentatiic ” must, where theio arc more legaj 
representatives than one, be read m the plural , thus where the appellant die 
and only one of his three representatives was brought on the record the appcJ* 
abated , (10) but in Bombay it has been held that an application by one of thi- 
heirs of the appiellant is sufficient, and the respondent is entitled to 
namcb of the others brought on the record to have them bound b} the dccicc (I ) 
All the legal representatives must be brought upon the iccord,(l2) ^3 
possible , (13) if any refuse to be joined as appellants they should be uii ^ 
respondents , (1 1) or any who cannot or arc unwilling to be joined as , 

should be added as defendants (15) and in such a case the application shou ^ 
not be construed as no application by the legal icpnsent itivt so as to causi. a 
appeal to abate (10) Ihc sons of a deceased plaintiff, members of a 
Mitikshara fatnilj, iiiaj apply to revive without obtaining idmiiustration ir 


(]) llhut,waii Dos i 'Sil Kantd Gai>(,'>5r 
C W X 171 (1004) 

(i) Cttlly CLorii Mullick t Bhui,(,ol uHv 
Chuni 5 C L H lOS (1879), il«crcc dirictjng 
turiii of tkorahip and (licir carryu>cl out, 
llam iiuidA r MinaUlii Vuiinal, 3 M SKI 
(IbSl) 

(3) (jiiUbiLut irlar, 311 .il 

(IbTJ) Dulari i Mul>4n biOgli, J V 7>/J 
(Ibal) , VUd Kiuni kt i Vmit.rouu&iaM, 2 V 
221 (1677) 

(1) I«dit Muluti I CLtiiiru, 33 C 

ll<.3 ) 4 L 1 J .31 

(o) Iiaj„wa I 1>A.4 r Nil Kui U ( 

J ( U S 171 (1 -H) 

( ) 1 rtT,vt>MC 1 li> II l3(lbJ.J 


(7) Moob,.! W Sll .11(I6&1)- 
i Dlianu, 14 M 434 (ISJl) 

(«) O jJu T Bcii«lLii, 17 'I -yJ 
(J) lUiilbiit Oamalt, 27 11 . 

(lU) Gluiinandi v Arnir JUfiaui ^ * 
(ibJI), MumhKtddjr 
(1691), lludArlluKdnt Md*' ^ 
A 117(lJ07) , 

(II) IJIiUju lurblota.ii lOll 

(1.) OUatiMiidi 1 \mir JUfcU". •‘I ' 

<**»'’*> „ I 4 

(IJ) Muiula lUdJu JUii ‘ 

(16,>3) 

(I I) 1 tutUiaiidi t Vli tr 111 * 

(IW '* «- MiuaU lU 111! 

(!•) lb 



'll Wr'a" '"'i '■ AM) I.N‘jOJ.V)..Ntl 01 IMKIILi. 1001 

n.rtJlJt itc uiuKr A«.t \ II of ibbJ (1) In i suit b) a Hindu widow to rcco\i.r 
liroporl) belonging to her lUccv cd buhbmd, the hcira of tin, liuabaiid arc the 
Icjjil n.i'rts?nt iti\c8 , (2) ind nut the widow » person il btira(J) But m the 
ci'^c of 1 Hindu wife go\crncd bj the Yja%ukara Majukhi, who obtained a 
ikcno for nnintenaiicc against her husband, her daughters as heirs of her 
unproinr ’ are her Ugd t<.prcscutati\cs (1) A\gain, on a plaintiff 
who obt lined i decree against bis father for partition djing pending appeal, 
Ills mother is his legd representituc entitled to niaintam appeal (5) ^Nhcri. 
an ap^h-llaut ga\L the projK-rt) in suit bj deed of gift, the donee was allowed 
to carr) on ap^K il as heir but not as donee, (0) but this was before there was any 
section corresponding to sect 372 of the last Code, or r 1 of this, and the deed 
he bet up was post dated to the deed from the appellant under which the respou 
dents chimed An executor is the legal representatne for the purposes of an 
ippcal of a plaintiff who sued for pos'scssion of taru-aJ propertj , and to set aside 
ail adoption made b} the deceased Aariiaia)i, and, obtaiinnga decree for possession 
onl), appealed inddicd (7) Anadmiuistrator,howcxtr,appomtedundtrscct 10 
of Reg VIII of 1827, without lea\c being granted him to sue.isnot the legal icprc 
‘‘cntatixe, nor is ho entitled tocoutiuue an appeal , (8) nor can the representative 
of a deceased pauper continue an application fur leaxe to sue as a pauper, such 
right being od} a personal one (9) Again, where the judgment debtor m a 
suit fur malicious and wTongful conduct sold a share of his property liable to ho 
vttaehcd in execution and died, the iiurchaser could not carry on the appeal as 
his representative as the purchase deed did not make him liable for the deceased b 
personal debts (10) 1 urthcr, a claim based on personal trust cannot surviNc to a 
representative (II) 

" The Court, on an application ” — ihis apphcatiou is not ueccssarily 
cunfincd to all the legal representatives, but one or more may apply and ask 
that those unwilling to jom be added as defeudonts (12) This is only imperative 
where the person is admitted to be the legal icprcscntatite or where no dispute 
13 raised , (13) but the Court is bound to grant the application, even where an 
appeal has been heard and decided without the appellant s pleader or the Court 
being aware of the appellant s death and the representative applies to have his 
name placed on the record and the appeal reheard, the decree being a nullity (14) 
See now as to this, r 8, post 


(1) Beejraj v Bhyropersaud, 23 C 012 
(183(3) 

(2) Frcmmo^i Clioudbraai t Preonath 
Dhur, 23 C 63G (1890) 

(3) Tnbhuwan v Sn Naraiu, 20 A 3tl 
(1898) 

(4) Manilal Bcuadat v Bai Beva, 11 R 
758 (1892) 

(5) Subbarays Sludah v tlanika Mudali 
19 ’'t 345 (I89o) 

(G) Lutccfoonissa t Itajaoor Balimaa, 8 
B 84(1867) 

(7) Pay^ath p 2binilliipaUi, JO V 51 
(18J()) 


(8) Malapa t l)).vi 21 B 102 (189o) 

(8) Lalit Mohan v Satish Chandra, 33 C 
1103 (1900) 4 C L J 234 

(10) Macleod v Bunboje, 9 W B 271 
(1863) 

(11) Gangabai v Khashabai, 23 B 710 
(1899) 

(12) Muaala Bcddi v Bamayja, 23 M 125 
(1899), Ghamandif AmirBegam 10 A 211 
(1894) 

(13) Balabaic Ganesh, 37 B 102 (1002) 

(14) Janardban Ivruhna v Bam Cliandra, 
26 R 317 <1901) see Anandamoyi 7>asi e 
Bndra MaUanti. 18 C 7, J 141 (1913), (a 
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“ Proceed with the suit ” — Objection to the applicant being added as 
a legal representative should be raised at the earliest opportunity, and failure 
to object precludes the opposing party from raising it at a later stage (1) So 
where a decree has been made in favour of the legal representati\c of a deceased 
plaintiff, the Appellate Court should not go into the question of the representa 
tive s right to represent, or dismii>s the suit on huding that he oi she bad 
no right (2) 

Applicability of clause (2) — ^Ihc section in the last Code (366} 
corresponded with the latter part of sect 102 of Vet Mil of 1859 , ivith certain 
slight alterations made b) Acts X of 1877, and XII of 1879, the explanation 
being added by the former Act and the words “ wilhxn the time limited hj /aif 
and ‘ shall on (he ap^licalxon of the defendant * by the latter Act The second 
paragraph of sect 366 has been oimtted The Explanation appended to this 
section m the last Code has been also omitted having regard to the definition 
of “ legal representative ” in sect 2 ante This rule applies to proceedings on 
appeal (3) but it does not apply to a smt m which a decree has been made (1) 
nor under the last Code to proceedings in execution of decree , (5) as to this sci 
nowr 12,posi 

“ Witliin the time limited " — ^That is, six months (6) If no application 
18 made by the legal representative of the deceased plaintiff and the suit is ordered 
to ibate It may yet bo revived under r 9(7) 

“No application ^TheIc two defendants appealed agamst a decree and 

one died, and no application was made to revive and the decree Mas 
held the decree remained good as against the estate of the deceased defendant ( j 
If an application is made Mithm time and is dismissed, the smt cannot be orden 
to abate (9) If an application be made by one of the heirs of the decease 
vppcllaiit the respondent is still entitled to have the other heirs put on 
record (10) Where an application for revival has been made an order 
in qipiication that a suit might be declared to abate and that the appbev le 
for revival is invalid is not an order under this rule (11) Ihc Mords “'v 
\ trsoii ’ Under the former section did not conOne the application to an applu*^ 
b) ill the kgal reprtsentatnes, but for sufficient reasons an) one or more mifc 
ipilj (12) 


rulu issue I at tliu instaucu of a peroau ubo 
u dead uLca tho apilicition u luado u a 
nulLty) 

(IJ ^Innate! I r Viutluiiiri^auu «.o M 
— I (1W-) 

(.) lUUUit I an all -7 U 10. (IJO.) 

(J) K 11 jwl 

(4) CalljCliurat BlUfoubutt^ OC I U 
los (1S"J) 

(4/) VbetiAtn u.-wa r Vt iuuiiuia.%t . L 
0.7 (!'> u) , 4 I V IA> DuWi r Muluii, 
1 \ "oJ (IS5l) 

( j \t« r 's U I I \ t i\ flu-. 

1 1 lull , I lUI L> '•UL r c., J.» V JJI 


(1013) 10 1 V ICl. 17 t W N b-J* *** 

C L J 9 


(7) llbo^nib Load Johurr^ 


IXuuiQ 


riukoor 1 t I It 174 5 t 139 (1S»>) 

iuUahitf Gucil las JIl .73llbs5) 

(8) Nati-a V> 3 ar v Vnnas.ami 
M 1-0{1 j01) 

( 0 ) bubba^ja I Sam lad-OJ*'*' 

(ISJaJ 

(lUJllhiUjii lurBUum 10H — 

(llJlUa^Maoi' MiU.vraj%«I Hluiliur H 

V ) ,, . 

(1.) iluaU 1C dJii 1 
(isjy) 
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“ Shall abal« — T1 a t m tV<' U'l nn. *' T}r Cvuit t i j j-um 

anrrJtrt} l iJ f • i\l a e ' It was | f< jm> /- il lo I/o ■»mcn lc<l »o 'n to pi\i 

tff ct t.) iIjo ] nJjnjlo that al atfntfnt icn jlt« h* m (li<* fiirfralmn of law and dofs 
n it d' j«<n I u^H n Ih'' tnaUir ,,< ( an « tdcr It «a« llirtcff Tc^su^^caUd tliat th»» 
(V aJt ‘’i tall iii'nU d«< j f tl at tl <• AUlt I 1 1 •»! alrd Tic S Icct Committer, 
h >*« \< r, k'nicl. ‘ lit til'* 1 TiiMki ns tint llirCouit Jiii,,lit imVr an ord* r d* daring 
the h\ A’ru ml, ks m ils « 1 vni n it was imnccetsarj an 1 'vvs liV.cly to pi\c n-^ 
to lilfulla Ifniap|hrati rnstna I*' by ll»r Irpilxci Ti wntatnr of tlir d< cc v^d 
^Uirti T an 1 tlir luit m r<l t<dto\latr itmavaatlvi Mstdiindrrr *' andtlir 
oltrf rnvnal ina> l>c nalr immrdutiK after the ordm for alatcnimt (1) 

“ On the application of tho defendant."— ‘ IX f‘ ndant hcrtincludia 
I !aii ii 1 1 < >j** nd^r t and d *f ndant ir'jH n lent , (2) but a re 'jxjndcnt m a special 
ajjval t^nn t K pill'T the legal ir] trM-ntalivc of the difeawd apjxllant to be 
sab‘in .led an I tbr aii«rd to |iiK»od Hr should a cro'i apjva! , (3) 
tb rngU if < if of t\ r heirs t ( the deta wd apjxUant baa applied to revive, the 
rr s{M n Irnt is < ntitUd to Inar tbr tiatnrs of tbr other betrs put on the record 
Ki as to luxe tb ' 111 Ixmn 1 li\ tbrdcrirfl) Tlir apj licatn n must be withm 
»vx lu nth' of th‘' dratU « i tU<* tUiutitl f'*) 

Appcalfl --‘Tbr Mlalubad Hvb Court hdd tint ii'» api* il lus from an 
orbr passed uni r tbr first paragraph of the brimr wrt 3l)f» din (ting a suit 
t<i abate (G) *urb an ord< r not Ining a diene , (7) but both the Iloinba) and 
Madras lii„h Courts ba\* hdd sueb an ord r to lx* a derm (8) \o ap|)cal 
Ins from in ord f r<icriiii,; an apiliration lor a lUdaiation tint a suit had 
abatcil b) n wxiii of the death of the plaintiff ond tin in'abilitv of an applica 
ticin for nvival bv tbr nprcsintative* of the dma^ed phintifl(9) 
the hixriil appcH'iit dies and no representative applns to lx. substituted the 
rtsponlcnt eannot nqiiir. tbr apjxaf to proend H> should file v iross 
api*cal (IH) 

4 ( 1 ) ]VJicrr imo nf (ho or more dofciulqnt^ diea anti the l» 

rocedure fn case o( ‘>ur\no agiiust the sur- 

deaS*tl° 7 no°o! several MMnj* defemUnt or defendants .\loue or ^ sole 
deien^nti or ot sole dcfcntl'lut Or sole 'surviving defuuHnt(//( 5 tnitZ 
delen ant. ^ right to sue survive'' the Court, on nti 

npplicoi/on wifldc in that bchalj, shall aiU'O' the Icgol represi ntuf iie 
of the (kcf'Ofcd defendant to be made n porty and ^hall proceed n\tli 
the suit 


(1) liboiTub 1) B3 Johurry » Poman 
fhakoor. 4 C L U 374 (I879J 0 C 139 . 
Fuleoliu r Goculdas 9B 373(iss3), It&m 
Protap Chowdhury f Lai Chani, 9 C W N 
309 (1901) 

(2) U 11 

(3) Jaitav Balu,3Bom If G 8l(I8G0) 

(4) BhiUjiv Purshotaro, 10 n 230(1888) 
(oi Art m.Schftd L, ActlXoilOOa 


(0) Vbmail Ata Mali Badal Lai 3 A 
844(1881) 

(7) Uamidai AliHuscn 17 V 172(1893] 

(8) Bhibajtv PurshoUm, lOB 220(1835) 
Subbayyav Sammadajjar IS VI 490(1895) 

(9) Bhagnan v Maharaja of Bliartpnr, 17 
A. 280 (1895) 

(10) JaiUt Balu 3 Bom H C 8l (18CC) 
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“Proceed with the suit” — Objection to the applicant being added as 
a legal representative should be raised at the earliest opportunity, and failure 
to object precludes the opposing party from raising it at a later stage (1) So 
where a decree has been made in favour of the legal representative of a deceased 
plaintifE, the Appellate Court should not go into the question of the representa 
tue’s right to represent, or dismiss the suit on hnding that he oi she had 
no right (2) 

Applicability of clause (2) — ^Ihc section in the last Code (366) 
corresponded with the latter part of sect 102 of Act ^ III of 1859, iMth ceitam 
slight alterations made by Acts X of 1877, and ! 

being added by the former Act and the words 

and “ shall on the apphcalton o/ the defendant ” by the latter Act The second 
paragraph of sect 366 has been oimtted The Explanation appended to this 
section in the last Code has been also omitted, having regard to the definition 
of “ legal representative ” in sect 2 ante This rule ipplies to proceedings on 
vppeal , (3) but it does not apply to a smt m which a decree has been made , (1) 
nor under the last Code to proceedings m execution of decree , (5) as to this see 
nowr 12, yosi 

“ Within the time limited ” — That is, si\ mouths (6) If no application 
18 made by the legal representative of the deceased plointiH and the suit is ordere 
to \bato, it may yet be revived under I 9(7) 

“ No application ” — ^V^lere two defendants appealed against a decree an^ 

oTio diofl and no annlioation was made to revive and the decree v\as roerse 


to ibate (9) If an application be made by one of the heirs of the dccca'*^ 
ippellant, the respondent is still entitled to have the other heirs put on *- 
record (10) Where an application for revival has been made an order rcjcctii „ 
in ipphcation that a suit might be declared to abate and that the appbca i 
for revival is invalid is not an order under tins rule (11) Ihc vvorifs 
person ” under the former section did not conGne the application to an app'n*^ * 


by ill the legal representatives, but for 

ippl} (12) 


rule ihsul 1 at tliu insLauco of n person ulio 
u dead ^tIicn tho up{licvtiou u luado is a 
nullity) 

(1) M itLitclu t AiutLunra^aiu, >0 M 

.21 (lay.) 

(.) ilalaUit e an aL .7 1) 102(190.) 

(3) U II 

( 1) Coll} Chuio r III Uf^ul utty, 0 C L 11 
lot (IbTJ) 

{.,) Vlxxli^nitiooa { Vi i rooituia. t J C 
3.7 4 I V (.0 OuLvrt r Mului , 

a \ (K-,!) 

( I \it I'j vlw L I , Va 1\ ill*"* 
u I > I u 1 . lui b 1* c , Jo V aai 


sufficient reasons auj one or more lu o 


(lOlJ), 10 I A ICI, 17 t w N 829, 1=* 
C L J J 

(7) Hloynib Doss Johurrj t boiP*" 

rhakoor, i 0 I II )74 , 5 t 139(165^1 
luhahut Gocillas UU .75(I8Sa) ^ 

(8) tyjar i \niias.ii»i ’’’ 

JI 1-0 (IJOl) 

(U) bubb-i^ja I Sam lad-i^jar 18 M 

(IbJa) 

(lOliiUiUjU iur»!.oUiu,JOi' — 
(U)]l}a^»uiv ilaJuraj^ol ll!‘"‘i“^ “ 
\ .Atfdt ) 

(1.) lUdht 1 .1 «'>» ' 

(1SJ9) 
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“Shall abate ” — The section m the last Code ran, “ The CouH v\ay ])ass 
on order that the suit shall abate ” It was proposed to be amended so as to give 
effect to the principle that abatement results from the operation of law and does 
not depend upon the making of an order It was, therefore, suggested that the 
Court should inertly declare that the amt had abated The Select Committee, 
ho\\e\cr, struck out the proMsions that the Court might make an order dcclarmg 
the abatement, as m its opinion it was unnecessary, and was likely to gi\c rise 
to difficult} If no application is made by the legal represent at n c of the deceased 
plaintiff and the suit is ordered to abate, it may yet bo revived under r 9, and the 
order for rcviaal may bo made immediatol} after the order for abatement (1) 

“ On the application of the defendant ” — “ Defendant ” here includes 
plaintiff respondent and defendant respondent , (2) but a respondent m a special 
appeal cannot require the legal representative of the deceased appellant to be 
substituted and the appeal to proceed He should file a cross appeal , (3) 
though if one of the heirs of the deceased appellant has applied to revi\c, the 
respondent is entitled to have the names of the other heirs put on the record 
so as to ha'se them bound by the decree (4) The application must be within 
SIX months of the death of the plaintiff (5) 

Appeals— Ihc .Ulahabad High Court held that no appeal lies from an 
order passed under the first paragraph of the former sect 366 directing a suit 
to abate, (6) such an order not being a decree , (7) but both the Bombay and 
Madras High Courts ha%e held such an order to he a decree (8) No appeal 
lies from an order rejecting an application for a declaration that a suit had 
abated by reason of the death of the plaintiff and the invalidity of an applica* 
tion for revival bj the representatives of the deceased plaintiff (9) Where 
the special appellant dies and no rcprescntatiac applies to be substituted, the 
respondent cannot require the appeal to proceed Ht should file a oross 
appeal (10) 

4 (1) Where one oj tuo oi uioie defendants die^ and the f* 

, , , richt to sue does not survive against the sur- 

Procedure in case ot o iri. i 

death ot one oi several viviiig defendant or defendants alone, or a sole 

defendant* defendant or sole surviving deh ndant(//es 

'■* the right to sue suivives, the Court, on an 
application made in that behalf, shall cause the legal represcnial iie 
of the deceased defendant to be made a parhj and diall proccaJ uith 
the suit 


(1) Bhoyrub Doss Johurry r Doman 
riiakoor, 4 a L U 374 (1879), C C 139 
tulvaliur Goculdiw,9n 275(1885), Ram 
I’rotap ChowJhury v Lai Chand, 9 C W N 
3G9 (1901) 

(2) U 11 

(3) Jaita V Balu, 3 Rom H C. 81 (ISGS) 

(4) Bhikajir PunhoUm.lOR 230(1886) 

(5) Art 177, Sebed. L, Act IV of l9o9 


(C) Ahmad Ata ** Mata Badal Itl 3 A 
844(1881} 

(7) U&mida r AliHuscn, 17 V 172(1 Sj3) 

(8) Blukajir PurshoUm, lOB 220(1835], 
Sabbayy«v Samuudajyar, IS SI 400(1&95) 

(9) Bhagvan r Malareja of Bhartpiir, 17 
A. 286 (1895) 

(10) JaiUr Ralu, 3Bom U C 81 (li>f>’) 
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(2) An^ person so made a 'party may make any defence 
appiopriate to his character as legal repiesentative of the decmsd 
defendant. 

(3) Where within the time limited by law no apphcation is 
made under sub-ride (1), the suit shall abate as against the deceased 
defendant. 


Applicability. — This rule as originally enacted as sect 104 of Act MU 
of 1859, was considerably modified and added to Act X of 1877, besides 
making certain verbal alterations, confined the scope to cases of the death of 
the defendant taking place before decree, and added a paragraph conimcaciDg 
“ Provided that the person so made defendant ** Act XII of 1879 added the 
nevt clause m the last Cod** from “ When the plaxntijj faxh " to ^‘the suit shaU 
ahate,' and substituted the words'* right to sue ” for “ cause of action " Act Ml 
of 1882 added the further words from “ unless he satisfcs ” to “ iiithn such 
period t ” and the last paragraph was added by Act ^U1 of 1888 New anieud 
ments are italicized See post 

The section is applicable to a suit for dissolution of partnership where 
two of the defendants died, and the plamtili applied to tc\ n c (1) It aho applies 
to proceedings on appeal (2) Hence on appeal hy the plamtifi against a decree 
of dismissal the defendant died , on the death being notified to the ^ 
couldnot proceed to make adecree against thedeceased « estate without rcM'al ( ) 
It further applies to second appeals (4) It, however, onl> applies fo the cast o 
a defendant dying before decree, and not to an application of the rcprcsentatius 
of the defendant, who died after an cx parte decree, to be made parties for t e 
purpose of setting aside the decree (5) 

The section under the last Code did not appl) to ca.i.cution proceedings , ( J 
as to this so( now r 12, post, nor to investigations niybrina 
hect 107 (7) of the last Code corresponding vtitli 0 XXXIII r 5 of this Coi t 
UinUr the proviso to sect 232 of the last Code (0 XXI r 10), the transhri' 
of 11 di-crtc could not obtain execution witliout notice to the judgment deli cr 
and where the judgment dtbtor was, dtad no such notice could be sent until i 
rcpn.'^eiitntivts win brought on record Tlare w is nothing, it was lielu 
th it siction to prohibit tlic tran-'fini from apjd^ing iindir tin- former scctun 
corn sjionding with this rule (8) 

“Defendants” — The term luu inrhuKs a nsponduit (‘0 IMaU- ** 


(1) J iiiuii I)^ t boniLji, ID II -7 (lS.ll) 

{-) U 11, lUj CInin ! r i l»3ng-» I>a’ 
31 C Is: (1.-01). sew N i22. 31 I V 
71 , ( lluwid 111 Ii am uJ 1) ri t Sid^rilh, 
^2 \ 301 (UIO) 

(3) Mcikc I-ill r Iiu il Hi m, 14 VV K 
037 I1S7U1 

(i) V ».kala,.»lU r Valuillj.-aM 4jS 
1 » J1 1.. J 401 , 'UdLamn I>a4 r u 

I*n .J \ ..3» Kutnar 

I! a «l Lil Mai Ll,0< I J 


7I»(IJ07) 

(C) Samkuiiii Viiriliniiiul.-sil 
(0) Slowill i Ajulhu, «1 \ 

Kri.-<1 i LniiUiO, 13 31 3 j3 

(7) Jaiwfilain Viiaiit, 7 H 373(l^>3} 
(H) Mdudm^i Mv<luiur i 
lur 30 31 '11 (I.KJ7) n. c 17 M !*■ J 
(•) 11 M U t> ll lor ir r to 
6S2 if tl (.txJ Imii„ a> h t • 

].«ii.Ur • Jlul Mur. 7 \ 7*'' (’"-'V 
lUaviii t (.ri.<h (.1 in if II ^ ' * 
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turncil out tint the dtfrnj'int had died before the presentation of the plaint, 
the Court Ind n ) juriMliction to substitute the rcprcscntatiNcs of the deceased 
as defendants and allou the suit to proceed as against them (1) 

“ Right to sue docs not survive ” — In a suit for redemption against 
luo defendants, tla '■ccond l>i.iiig the sub imrtgagcc of the first, on the death 
oithc fiT'-t, held on 'second apjK-al that nocauv. of action surwacdto the plaintiff 
against the Mrcondikbiidant .and the ‘•uit had abated although the suit had been 
alloucd to proceed a,.ain''t th Meond defend uit (2) 

‘ On an application '’—On tbe death of a respondent, tlio right to ha\e 
hi3 r«.priscntati\c3 addid \csU jointl} and not f«.aerall} in the apjKllants (3) 

“ Legal representative of the deceased defendant ” — In an appeal 
bj contrihutorus agimst an order dismissing anth costs an application against 
certain oflutrs of a rompaa^ uadtrsect 214 of the Indian ConJ 2 >anjes Act 1882, 
on the death of oiu of the respondents his legal nprcsmtatiics cannot be brought 
on till record in Ins place in ^ ie\N of Explanation 2 to such section (1) A Hindu 
deftn lant died, k i\ ing a mil of which no probate was taken and his property 
came into the possesion of hisdiiided brothers u)io ucrc brought on the record 
as rcprcscntatiies and a decrci for the plaintiff made bj consent The mother 
of the deceased who apart from the will was the legal rcjircsciitatiM sued to set 
iside decree liaa ing prc\ louslj obtained a declaration that sLc was entitled to the 
propertj as against the brothers held she was not entitkd to luamtam the suit 
as the persons m possession were the proper reprcsentatiacs and the defendant 
could proie the mil to show that she was not the repreeentatiic (5) See also 
the notes tor 1 under Legal reprcscntatiic ” 

“To bo made a party ” — ^Though the Court is bound to place on the 
record the person named by the plaintiff yet it was laid that (acting under 
sect 32 of the last Code) it could also add the name of ana person who had a 
goodpn»»i yocic claim to be considered the legal represeutatiic of the deceased (6) 
This section as amended by Act of 1888 allowed the legal representatne 
of tbe defendant to applj , and now the Court maj j^roceed “ on an application 
by either side, so the question of the applicability of that or the corTtspondiiig 
section has now little practical >alue, tide jwst In a iccent case under the last 
Code it was pointed out that sect 368 {now represented b} this rule) did not 
la} on the Court the dut} of choosing the representative but tint it was for 
the plamtiff to choose against whom he proposed to proceed, and that if some 
one else with an adverse claun to the nouunee wished to be made the repre- 
sentative he should be added as a part} (7) 


(l&So), LuksIimiUit I BalkrisLaa, 5 B Gol (3) Pam t> Vamngattil 2S M 3S9 (1004) 

(ISSO) , BaWeoi Beimllali, 0 A 11S(18S6) (4) Wall t Howard, 18 X. 15Q (l89o) 

riiis last decision was OTcmilcd on anollier (o) Jaoaki t llliaDi 14 M 4.>4 (1891) 

point by Debi Dm v Chuima Isi! 10 A (G) Athiappa v A}-anna 8 M 300 (1634) 

2i>4 (1883) but see Muliammad r Khushalo, 10 A. 223 

(1) Vccrappa Chelti t Ponnan 17 M L J (ISRS) 

Sal (1007) (7) Rameshwar t Jane^hmri, 19 t I I 

(2) Pa Igvj i V Baji, 20 B 549 (I89a) 19 (1913) p 20 
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“ And shall proceed ” — A person ■whom the plaintifi alleges is the legal 
representative of a deceased defendant being brought on the record, the decree 
will bind the estate of the defendant in the absence of fraud on the part of the 
plaintiff (1) Where the sole defendant died before decree, a decree passed against 
him on the supposition h*" was alive could not, it was held, bo executed (2) So 
an appeal dismissed in ignorance of the death of the respondent itho had lost 
in tlie first Court must be heard de novo after revival (3) 

" The suit shall abate ’’ — ’This applies to proceedings on appeal (4) So 
when tv o of the four appellants appeal through a guardian and the respondent 
dies and the appeal abates, no application for revival being made, the minors 
caunot apply to revive through another guardian (5) Wicre one of four rcspon 
dents died and no application to revive was made within six months, the appeal 
b“ing one for the possession of land to which the four respondents claimed to be 
jointly entitled and in which the right to appeal did not survive against lb“ 
survu mg respondents alone, abated, (6) but where the liabilities of the respondents 
arc joint and several, the death of respondents without revival cannot exonerate 
the others from habilityj and the appeal abate* only so f ir as the deceased respon 
dent 13 concerned (7) aud where no application is made to revive, an appeal 
only against the respondents who have died (8) So on second appeal where two 
respondents died and no application was made to revive, the appeal did m* 
abate (9) An appeal does not abate by reason of the failure of an appolhi^ 
to bring on record the representatives of a deceased respondent if the appeal ^ 
proceed m the absence of such representative to a final and complete idjuuicJ 
tion (10) On the contrary, where the decree could not bo reversed vilbou^ 
the representatives of the deceased being placed on tlie record, tho appeal 
held to abate (11) Again, m a mortgage suit where the second defendant "a 
merely a surety personally, and on his death no application was made torcvi'f 
lield the plaintiff was not precluded from continuing the suit against tlio umr ^ 
gagor and that the suit did not abate (13) An order for abatement was ic ^ 
to 1)0 absolute (13) The former Code iirovided that the suit should ihatc un 
the plaintiff satisfied tl 
application withm the s 
of the grant of probate » 

ilcfiudvnt ind ajiplicd bejond time t« substitute the executor, held that 

fl)Kihr M liiiK^ii I Vluthu Knnhn'v 130(1900) .| 

\jj ir, «J M 2aO (11)02) , htinjynwlipil lu (7) toy Gobind r Moiunoth-v ' 
Itamcnhwar t Tancsliwan 1 ) C T T I 1 7S>0 .. 

(1917) (party not l>oun 1 l;y tho clrcr<« ^hrn (S) tlai I iiU v AilfJ'jn?. -’U W * [, 

rcpioTcJ from tho record on j IninlilT h apj ]i (9) Alla IlaUah t Madho Jlain, -3 

ration on tho unihretaiiding tl at »ho woulii (IJOO) j 

not Lm) to bound) (10) iUn{,a Sniiir r GrvuupcaU-’^ 

(2) lloop Namin t ILtina^c<’, 3 CL I. It VI 07 (loOO) 

I *2 (IS79) (II) Ihuninjit N irin\ m ° 

(3) Shanit l*ii M ><) i Diiw Nath, VV, It. il »l»ttar I rutaU fein^h 1 1 C H ^ I , . 

lUi (lb"i ) tt-t MahJi Iluvutj r i,lvr* U< 

(4) Jann.»JAJ r S ralji, 10 II 27(lt»»l) - 0 <l(lJ 0 -) 

( ) lam r Vtrwn-atlil, .S M ’ioJ (II) I aru i \ iri»i ailil A1 M 1-' ' 

(< ) Ilri) Kitmari \> d>a 1‘nM I .2 1 
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tuflicirnt fur the dcl'vj under this section iiul that the cisc cunt undtr 
^ect 32 of the last Code (1) borne Courts were uont to take a strict Mew of 
what W13 ** aufilcicnt cnis>t, ’ cxclmling % plea of ignorance of the law It was 
found b} cxi>cricnce that a numbir of suits and apinals had been held to abate 
somewbat unfairl) through the ignorance of suitors and appellants as to the fact 
of the decease of a part) and as to the procedure necessary insuchacast Itwas 
propo'«l, thtreforo, to amend this rule so as to enable the Court m its discretion 
to allow the pi untiH in a suit toappl) to add the name of the legal rcprcscntatnc 
of a deceased defendant at an} time before the passing of the decree But this 
has nut been dune, is possibl} it was considi red that sect 5 of tin Limitation 
Vet as apj hid b} r U, met the case 

Legal rcprcscntatlvo of a deceased defendant may apply — Before 
(he amendment made b} sect Jdof let VII of 1883 it was held that the Court 
could nut act sa\o on the application of the plaintifT ur appellant, (2) and the 
rcprcscntatiac of a sole defendant could not ippl} to be made defendant, (3) 
uiilcss the application came witbmsoet 372 (now r 10) (4) The Ic^il represent a* 
tiaecanapplynndirthisruli (scesert 146) If there be two claimants tbcCoiirt 
should dicnle Ixtwicn them and not put both on the record (5) 3\hcre a 
pirtN defended a suit on altirnatiac defences his h gal rrpreerntatne lu ij rel} 
on either (C) 

Limitation — Vn appbcitiou to haM the legalnprcsentatiNcof adcftii- 
(lant plaintiff rospumU nt eir defendant respondent placed on the record must be 
made within '>ix montliH from the diath of the deceased (7) In a recent case it 
has I>ccn Iicid that sect > of tin Lmntation Art docs not apply to an application 
under this rule, and tliat ashore such an application is made after tune the suit or 
appeal must be declared to base abated, and the remedy for the plaintiff or 
appellant is to proceed under r 9 of this Order (8) 

Appeals — Vn order of abatement under the penultimate clause of the 
last Code aaas held to be an order and not a decree and appealable under sect 588 
of that Code (9) See now 0 \LIII r 1 


5. Where a question arises as to uhelher any person is or [s. 
n * legal representative of a deceased 

question as to legal plamtiii OY a deceased defendant, such question 
shall he detcrimned hy the Couit 


representative. 


Applicability — ^Xhis section in the last Code corrcspondi d w ith sect 103 


(1) Itosscm All V Abdur iUhim, TOW 
N 529 (190o) 

(2) Sadbu Sarun Singh v Dwaika Singh 
12 C L R 45 (18S2) , I.akshmibai ff Bat 
krislina, 4 B C54 (18S0) 

(3) BaiJaTcrv IlathiSingb OB 50(1SS4) 

(4) Bajaram Bhagiiat t Jibai 9 B 151 
(1884) 

(5) tiuhammad v Khusbalo, 10 A S23 


(18S3) 

(6) Balmukund v Bhagvandos, 15 Bom 
LR 209(1912) 

(7) Art 177, Sched I , Act IV of 1903 
(3) Secretary of State v Jairahtr Lol, 30 

A. 235 (1914) 

(9) Afcdhi Ifuaain i Sughra Begum, 25 A 
200(1902) 

3 Y 
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ofAct\T!II of 18o9, save fora mere \erbal alteration by Act X ofl877 Lndet 
the former section, the ivords Trere “ the Court may either stay the sut until 
the fact has been determined in another suit, or decide at or before the hearin" 
of the suit, who,” etc. Now no alternative is gl^ en The Court muat determine 
the question As to execution proceedings, see r 12, post 

This rule applies to proceedings on appeal (1) and to a ca'^e of an agiecmcnt 
to refer a question of partition to arbitration ; (2) but not under the last Code 
to proceedings in execution of decree (3) 

“ A question,’’ — Such as where the rcpresentatiie character is dimed 
by the defendant (4) It need not be between persons claiming to lepienrit 
the deceased plaintiff (o) 

“Legal representative,” — See notes tor l,a>ife 

“Such question shall be determined.” — -Undtr the last Code it was 
held that the adverse claimants to represent a deceased put^ must noth, 
hrougivt on the record, but the Court should follow one or other of the proceduics 
hid doirn m the section (G) And that if the htirship u is not established the 
Court cannot diimisa the suit but should staj it (7) The Court must noi^ 
tletoruiine the question, tide ante, “ AppUcabiUts ’ It i!> mcgular to male two 
aditrae claimants co plaintiffs, but the defect maa bo curtd by the consent o 
the parties (8) Two na al claimants should not be placed on the record, andafwt 
the heating, their claims decided ui the final decree (9) Tbt Court has not to 
iltcido who 13 the hiir of the deceastd phiutifT, but who sh ill be admitted to 
such logilrtprtseutatia t for the purpose ol pro<kcuting the suit (10) The appovn. 
ing of a Ugal repr<.sentati\c for such purpOM. d<x> not ikt».rmine aiu 
]KrIj raisi-d, such for in^t vncc a', m a partition suit, the Mtal i-sui whethit t 
dt ct asxd pluntiff w as joint or tpaiatc from the ii't of the fam\l> (U) 

“ The Court “ — Tins must be tlu Court tiM»^ the suit ADiatnct 
U VN uo powcc to act uud^r tlo '•«.ctuni wlou the c vu't. is Kfore a Subordina * 
.iltluiiuh till 1 ittir iiiaj not be in 0»*iirt on the d va uf the ipjdic iti‘>u ( 

Appeals — It \a IN hilil th it the •►rib r luiAit K n t inuU nn m 
tli> chene i\in th'iu^h uo ajqn al Iuh lH«n prifirrul from tlie ord«r ,(11) 
ui>t iftiii p irtv limiplamiii.' w aa not rt parta to the duM (ll) 


(I) U 11 

'J) i'tniiulla ( I’minulla, J7 M Hi 
(« wl) 

(1) \lwtl - iiiu vi »• NjiMin* nnvw^a. 4 J \ 

I-.. .,-’7 (!•>:. ) 

(t)lhiUi JUnalhtt 17 at -\rj(lsjj) 

(') Nul * NH .1 a .1 UajAT , 13 M 4 -j 

( Jn *-!, Hinuanl nj » Imirj .,0 

I ail 

^ 1 IW S«.(&ua r Kl-ifi.. J V 

(7) UUUi I 1 ir - -’7 n. 1 J! (I ■ui), 

< 1. ll, I. iU -» 

I'J I »tl mr i it 


(lN7i) 6 U U ji. ' "I 
(q\»ilui 1 hima. 15 U 

( 10 ) lUUUu I ( uuA 27 H l'-(l 
U an U U OM) 

( 11 ) l ' kr>otniu I laiiti li - ii . — ^ 

(1 -a ». \ aa N {1 M.O> A-i 

M.) ll I-AO I ’ 111 I » I I-iiul -t J» 

\\ 1 In- i. lil 

1 » HirNkrii ,,. KUm ,. 0 .\ 4 t 7 ( I -' 37 ). 

a llliiw.l.U U5(lsJe), 
ll. t<i. I mu 1- ll 
' »• VI nMi.ir .'I t ‘ J 


i: \s I.. 47a 
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6. Notwithstanding anytJnng contained in the foiegoing rules, 

,, . , . ... whether the cause of action survncs or not, there 

reason of death after shall be HO abatement by reason of the death of 
either party between the conclusion of the hearing 
and the pronouncing of the judgment, hut judgment may in such 
case he pionounced notwithstanding the death and shall hate the same 
force and effect as if it had been pronounced before the death took place. 

Death, of party after hearing — ^This is new It was considered that the 
legal effect of proceedings taken in ignorance of the death of a patty was uncertain, 
and it has therefore been enacted that the mere circumstance of a death among 
the parties did not invalidate judicial action The English practice has been 
folloi\ed as to the \alidity of a judgment where a partj has died between the 
conclusion of the hearing and the deliver) of the decision (1) The death of a 
plaintiff before bearing does not justifj a dismissal of the suit for default of 
appearance under 0 9, r 8 (2) 

7. (1) The luaruagc of a female plaintiff or defendant fs 
Suit not aiated by shall uot cause the suit to abate, but the suit 

marriase ol female party. notwithstanding be proceeded With tO 

judgment, and, where the decree is against a female defendant, 
it may ho executed against her alone. 

(2) Where the husband is by law liable for the debts of liis 
wife, the decree may, uith the permission of the Court, bo exe- 
cuted against tlio liusbaiid also , and, in case of judgment for the 
wife, execution of the decree may, with such permission, bo 
issued upon the application of the husband, uheio the luisbaiid 
IS by lau entitled to the subject-matter of the deciec 


Husband and wife — This vcclum r<>rr<*sj»<jiulc<l with hcd lU > of \< t 
Vfff <it IS'i^ ijx !i>r s}ight ittunilmi'nl’i ui-ttlo h\ \tt\ ol 1^77 It h f}t< 
Mine now as in {!«<’ Ksfc but lor ono \<rhal attii ndnti nt If ipphcs in 

prorct dings on ipji* il (3) a |Hrson dad peinling smt uid liis wifi 

was bronglit on tin record and jiul„imiit against lir wlmli was ithriiinl 

<m i])j>eal and bitwi en tlic orif^inal and ffn d judgment ^ll luirrud a,.u>t flu 
decree it w is held e<nild not Ik* evt riiU d igiiiist tin •> c i nd hn^h tnd (I) 

8 (1) The in'johency of a pUmtilT in .iii} suit wliieli the t*. 

When phindfl** iruol- .isMgiiec or rcceucr might m.uiit.ijn for flie 
veney bars suit. benefit of his crethtors, sinll not caio^t the 

(I) Uictau Cliaraa Daa I UtUiUdra V331{1 j13). 40 1 \ 131, 17 

21 A 314, Raiuacluvr^a t \iunla CLar}*, L U S bJO 
311) 314. bunndr* Kf»hub r IXxir^AMMii (3) U II 

vUrv, 19 0.313 (4) DiwUbua OLixu.1 rr 9U 

(3) lir CAM} v{ d ;Uh of Lcfuiv It IlidbOb) 

linrin,., see 11 bi n^h r llkbib^lMl . 
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suit to abate, unless such assignee or receiver declines to continue 
the suit or {unless for any special reason the Court otherwise dirccls) 
to give secunty for the costs thereof within such tune as the 
Court may diiect 


(2) 'Where the assignee or receiver neglects or refuses to 
Procedure where as- continue the smt and to give such security 
signee tails to continue within the time SO ordered, the defeudant 
suit or give security apply for the dismissal of the suit On the 

ground of the plaintifi’s insolvency, and the Court may 7nalc an 
Older dismissing the smt and awarding to the defendant the 
costs which he has mcuired in defending the same to be pro\ed 
as a debt against the plamtifi’s estate 


Insolvency — Tins rule corresponds with sect 106 of Act VIII of 18d9 
as modified by Act X of 1877, which (tnleraha) extended the section to recent r& 
appointed under sect 351 of the last Code, and substituted the last portion 
of the section as it now stands commencing from the words * apply for ih 
dismissal ” The words shall not cause tl e suit to abate ha\e been substituted 
for “ shall not bar the suit, ’ and an option is gnen as to taking security Tie 
rule applies to procv.edings on appeal (1) It docs not declare that the assign »■ 
shall be made a part) to the suit as the Act docs m the casu of persons rcprcstiit 
ing a deceased party T. he practice in India was to odd oi substitute the assignee s 
name, and he might be called upon to deposit the costs of an apjieal , (2) but no'f 
the Official ^Vssigacc should give security before the order is made making hini i 
part) (3) The form of the order should be one giving the Official Assigiiic a 
tune within which to elect and give security for costs If that is not done withia 
tlie tiiiip specified the defeudant may apply for dismissal (4) The defend nit 
cannot pkad -ibatcment wnthout giving the Official Assignee an opportumtv < 
prosecuting the smt (5) This rule docs not apply to a cast where there has oiil' 
bcLU 'll! ipphcation to declare the plaintiff an insoKtnt, and a ^cstlng ordtr In’ 
been nude, but the proccedmgs arc subscquintl) annulled and the plaintiii'’ 
not dccl ircd an insol'i-nt (G) It only applies to the cue of an insoh cut plaint lu 
not to tlut of in insolvent defend uit The Assignct his no power to roiitmu 
tliL. dthiitt of i smt pending it the lime the vesting order was in ulo or to g‘t 
hiinscU in uk ipvrty to i »mt with a view of moving for a new trial or for ii>' 
otlur purjo t whitscK-VLT llcmay ipjly to iv thu smt muhr sect IJoftl 
In Inn Insolvent \ct (7) 

II 9 (I) II7i<rc iv suit lb itos or IS dismissed under this 

Efleci Ot abateraeDt or HO fresh hint slnll bc brought ou the ‘'init 
dlsmiiuh ( lUsC of 'IctlOll 

(I) le l) t**) Ibral I1 1 r Vlxlur UAliiiiv^n Id It U *■ 

(.) IWrUUI -vat r t .raj 12 W I 2^7 (IV ) 

43|(U*o) to Vi r e» r^l r lUVluli Da-i -7 ‘ •' 

(3) II raL m r \U\ r I-»» 12 » » (IS fJ) * c 4 e VV S . I 

( :.7(l3'j). (■’) /r- f' Hunt 5Io nrt k La r Itt-* 

U) I-^l •] r s-4 lU I > u *01 (Is .) I II U 4 ^l 2 j7 (Ik I) 
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(L*) The plmnUjf or (he pen>uu claiming to be tlic legal repre- 
•'ontative o{ a dccc^iscd plainlijf or the assignee or (he rceeiier in 
(he case of an msoKcnt plaintiff may apply for an order to bet 
.ibidc the abatement or dibinibsal ; and if it is proved that he vvaa 
prevented by any bufikient cause from continuing the suit, the 
Court shall set .iside the abatement or dismissal upon such terms 
.is to costs or otherwise .is it thinks fit. 

(3) The provisions of section 5 of the Indi.iu Liiiutation [s. 
Act, 1877,(1) shall apply to .appheations imdcr suh rule (U). 

EfTcct of abatement or dismissaL — lies rule combpoIlds^\lth6cct 371 
of Vet X o(lS77,ba\e that the word “or ’’lx.lwt.cn “ diceascd ’’and“ lanUupl ” 
(subsequent!) “ tnioficjit ”) was inserted b) Act XII of 1879 The present 
amendments are vcrb.'‘lonl) Sect 372 a his, however, been introduced into the 
rule as sub rule (3) 

This rule applies to proceedings on api>eal (2) Before the amendment of 
sects 3G3 and 370 of the last Code it veas thought the correspondmg section 
referred only to orders passed under the last paragraph of sect 3G8 and the 
ijccond paragraph of sect 370 of that Code (3) Tlus opmion however, wluch 
was obiter, was no longer correct after the amendment , for sect 370 of the 
last Code as amended had no provision for abatement and under sect 3C8 as 
amended the abatement was under the penultimate clau5», while the first clause 
of sect 3CG al»o provided for abatement and to such orders of abatement this 
section was applicable (4) The former section was not applicable to an applica 
tion b) a plamtiO when the defendant is dead, and his representatives ought to 
have been brought in , (5) nor to a ease where a plaintiff who after obtaining 
an order for substitution of tbc representative of the deceased defendant and issue 
of summons, took no steps, and the suit was dismissed (6) 

Practice — A Court may make an order for abatement under r 3 (formerlv 
irfct 3CG), and then revnve the suit under this rule , (7) and the order for abate- 
ment may be coupled with an order under this rule (8) AVTien applications for 
abatement and for revival were set down for hearing together, the proper order 
to pass was held to be to declare the suit to have abated and then at once to pass 
an order under this section on sufficient cause being shown (9) The cause of 
action m the ongmal and revived suits must be the same , no fresh cause of 
action can be imported into the revived smt (10) 

(1) Now repealed and replaced by Act IX (6) Bessossur Bhugut r Murli, 9 C 163 

of 190S {18S2) 

(2) It 11 (7) BliojTub Dass i Doinan, 5 C 139 

(3) Beasessor Bhugut c Murl^ 9 C 103 (1879) , 4 C L B 374 

^gg2) (8) IVilvahu v Goculdas, 9 B 273 (ISSo) 

(4) Bhoyrab Doss V Doman, 5 C. 139 (9) Itam Protap v Lai Cband. 9 C VV N 

(1879) > 4C L It 374 , Fulrahuv Goculdas, 309 (1904), Goda Coopooramicr v Soon 
9 0 279, BamProtapv LalChand,9C VV daramall, 33 M 167(1909) 

309 (1904) (10) Sham Cband Giri v Bhajarain 

( ■) Benodo Slohmi t Sharat Cbundcr, 8 C Panday,23C 92 (IS''!) 

843 (1882) 
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sole appellant (1) No appeal, lio>\c\er, lay from an older alloA\iug a defenclunl s 
objections, aeitlierv. as sucli an order a decree (2) SeenowO XLlll r 1{1) An 
appeal lies under the Letters Patent from an order dismissing on its merits in 
application by the assignee of the plaintiff to be added or substituted (3) Vii 
appeal was also held to he from an order dismissing any application under the 
former section to be brought upon the record as representative of a deceased 
party in a case m \shich a decree under sect 86 of Act lY of 1882 had been 
passed, such order being one under sect 244 of the last Code, and therefore \ 
decree mthin the meamng of sect 2 of that Code (4) And wherever a matter 
can be said tofalUvithm sect 47, ante, the order as a decree will be appealable 
An application by a respondent, whose interest was at one time represented b} i 
icceiver, to replace upon the record of the appeal as a party respondent the nauit 
of such receiver, which had been stiuck off owing to a misrcprcscntatiou of 
f ict, may be treated as an application for review of the order striking off the name 
of the receiver (6) 


11. hi the ap'pUcaliou of tins Older to appeals, t>o Ui 
Application of Order niay be, the word “ plaintiff ” shall bo Iiclil 
to appeals to include an appellant, the word “tlehn- 

dant ” a respondent, and the word suit ” an appeal 

Appeals — This, with some alterations, is the second portion of sect 082 
of the last Code, the first portion of which is the bccond clause of sect 107, 
to the notes o£ which section lelcrcncc should be made \Vhcic in a person^ 
iction for an injunction a decree was given for the defendant with costs and tia 
plaintiff appealed, but during tbc pendency of the appeal the dtftndant 
respondent died, it was held that the right to prosecute the appeal igainst uis 
legal rtpitsent ituo did not 8iuvi\c (6) 

12 (1) Nothiiuj in i idci> J, f, ami 6 shall apply to proceedings 

Application of Ordtr III ClCCUtlOU oj U dcCfiC or Older. 
to proctcdiiigs 


Miscellaneous proceedings — Vs his bn.n ulrc id} obsiiM-d in the 
to the pn-tediiig ruhs the upuiioii » is ^jtiur'illj enter taimd und«.r the last tod< 
that the Chiptir which this Ordtr rcplicts tlul not ipi»l> to the execution o 
ilecrtis The original bill,lherefort,i)ropoaed to except all i xceutiun proceeiling^ 
from the ojKritioii of tins Chapter On rexision, howcier, it was cunHuhre‘ 
thituid) the ci ctiuiis exj res»l} iiieiitiumd should not »ppl) to such [roett ding''» 
ind til it utherwisi. the provisions of the Order should be ui ide eiju ill) ai>I'hcjble 
to suits iiid to procce dings other th in suits ( 7 ) 


(1) lULi t Jiutu, .'t A 

oiemjl t-i l.aia r KuiiAiu I-il, 22 V 

(-') Uiiii -e-il 't ‘ 

21 M 2^2 

(3) Ul I M ‘ en r tUi I 

W 't » O {1 •• ) 

1 ^ \ 312(1 -/.) 


(I) lull Mali i ( 

(o) let it o iiLilUr of Sarat CLwi ha o“' 
IS \ 2<i (IsJI) 

(• } J •eiiii ( Saw I I Jl if 

(lUO) 

(T» S.^ n^iii Itvr lit ^ 

7 2 (I -w; 



ORDER XXlil. 


and Adjustment of Suits. 

1 . (i) At any tinw after tlie institution of a suit the [ 

Withdrawal of awt or matji «« agamsl all or any of the 

abandonment of part of defendants, withdraiv Jus suit 0) abandon 'part 
of his clatm. 

(^) Where the Court is satisfied — 

(o) that a suit must fail by reason of soiiie foimal 
defect, or 

( 6 ) that there arc other sufiicieut grounds foi allowing 
the plaintiff to institute a fresh suit for the subject- 
matter of a suit or part of a claim, 
it may, on such terms as it thinks fit, grant (he plaintiff per- 
mission to withdraw from such suit or abandon such part of a 
claim with hberty to institute a fresh suit in respect of the subject- 
matter of such suit or such pait of a claim 

(J) Where the plaintiff withdraws from a suit, oi abandons 
part of a claim, without the peiimssion refericd to in suh-rulc 
he shall he hable foi such costs as the Couit may awaid and 
shall be precluded from instiiulmg any fresh suit in respect of 
such subject-mailer or such part of the claim 

{ 4 ) Nothing 111 this lulc shall be deemed to authoiize the 
Court to permit one of several plaintiffs to withdiaw witliout tlie 
consent of the others. 

Withdrawal of suit. — bub rule (1) la new, ea>e lor tLt lixst Imt, >\liicU 
follo\\s the ^\o^dmg used since sect 373 of Act X of 1877 I’rior to that Jt 
was “ al any lime hefore final judgment such being the tirnis of sect 1)7 of Act 
VIII ofl859 Sub rule (3) originatcdiusect 97ofActVIII ofl8o9 beet 373 
of Act X of 1877 added the words, **thal the suit viutt jail by reason of some 
formal de/txif “ or to cdAindoH jjort ofhts daitnf “ or Jor the j art so alandot eJ ' 
These last words were altered to "or in respect of (he j art so alandoieJ " b} Act 
XII of 1879 The present Code Las substituted ' allouinj the jhihtijf to tniti~ 
lute’* for penniUing him to Vnngf and nude the other alterations noted in 
italics It h 13 omitted after the words “on »uf/i tern a ” the words " or to co‘/4 
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that tUc defenct. was such that the suit must fail (1) It has been held that 
^v'h^le it 13 impossible to lay down anj cxliaustivc definition of “ sufiicient 
grounds \yithin the meaning of this rule, it may be generally said tliat the 
Court should not aifow withdrawal of suit after the parties arc ready for trial 
if It would obviously piepdicc the defendant (2) 

“ With liberty to institute a fresh suit ” — This docs not prevent the 
Court, when such fresh suit is brought, from entering into the question of res 
judicata , (3) but a suit is not barred by the principle of res judxeata because 
in the former suit after evidence had been recorded but before judgment 
liberty to bring a fresh suit had been granted (4) Courts in Indn have not 
the power to make a decree of non suit So where m a suit for enforcement of a 
hypothecation against immoveable propert) it was dismissed, m the form in 
which itwas brought, on the ground that the plaintiff having purchased a part, 
could not sue for the whole of his claim against the rest of the propert) with 
permission to bring a fresh suit it was held that such permission ought not to 
have been granted (5) In a dccicc wholl) dismissing a suit for possession 
on the ground that the plaintiff had only made out his claim to one third of the 
propert) claunej, tho liberty given to bung a fresh suit for possession of the 
one third w is i nuUitv and the claim was res judxcuUi m a suit brought m 
pursuincc of the libert) (C) If the i>erinis ion tJirough madvortciict bt, not 
u-torded the omission nu) bo rectified on review (7) ilic procedure provided 
m this Order is not tlie otil) manner m which a plaintiff can come to Court a 
secomltimc for adjudication upon the incritsolhisrijits (8) I iiuitatum applies 
I o the second suit as if it w is tlie first (0) 

“May grant" — llu order should not be foi the diMimsail of tlie 

Milt but m terms of this rule (10) The proper order is one w Inch lumts tho time 
m wliich the pavnicnt ‘•hould be made and which ^ocs on to direct that on 
fuluro to pa) withm that time the original Miit is dumis rd wilh costs (11) 
Vpvit fTwiwUwvteik tlw Ceuwtauv this c<mutrj Imve no power to disuuss i &uit 
111(1 gi\t i jil until! li ivi to brin„ i frinh suit on tlie Hamo matter (12) It lias 
b ( n h Id til it the disims al of a sml in the lorm it w is brought di s nut 
imount to jH rniissi ntoMu icim (H) 1 «t tins has 1 r« n dis. ».nfed from (1 1) If 
th dRndkiithis n jK iTi d this or«hr I iiiiM t 1 h midi rr j ;rh (!''») I ut must 


(1) 4(1 ir la a » I Khud.» ^ ir t \ 
-S (lR3l) 

l ) Mdi jwili i. \*ll u 03 11 7.3(1^09) 

(1) Wftl-Mjo r (-^.U^ctor f llaj»hAh>r l« 
W it I* (- ntl‘'Ci) 1 » M o I \ K/0 i 
h 1 II I* u-ts 

{!) M ru ll I Oin ••I Mi It R It 2 I 
(1971) 

( ) lUn«»ti » M n-» I •* ' 

•} (Is^'). 

I ) s,Vh I M r in ki I II \ lo7 

I*) I »• M » t « riA-l -•» " i 

» I (U 3] 

l») M » u * I ^ n I ’ ' 

tl 


t') \ttr4]\iU Shoo ti «ftr 

(tU) IXiUtcUt Win. 1 W It 1) 

< IX r> t IXm I ) el xii 1 U W It O I 
\ll 17 I -.(lb s) 

(1 1 } M t il 1 r 'Ui 1 I I a i r -a i M 

t I J -V (I II) H 1- {T k I - I J 

•xn 1 WxMMiruil i ) 

(l.J ll Ul I I . I t Vli lei.: 
(I91-I ‘ , 

(13) I I 
(Is-V 
U\Ur\ 

X n 

» w 
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be made on notice to him (1) Ihe effect of the order is to lea^e matters as if 
no suit bad been instituted, andO If r 2 will not debar the pJaintili from 
seeking relief lie did not include m bis first suit (2) Where the order was 
made so as to enable the plaintiff m the first suit to include a portion of his 
cliim omitted in the original suit and such fresh suit was brought, it was held 
that the additional portion was not barred b) sect 7 of Act YIII of 1859 (3) 
" here an Appellate Court, instead of deciding upon an appeal, refers the appellant 
to a fresh suit, the order whether right or avTOng if accepted by the parties, is 
binding upon them (4) A Special Judge under the Dekkhan Agriculturists 
Relief Act, m the exercise of hisrcMsional powers, cannot do so no such applica- 
tion having been made to the Lower Court (5) 

Sub rule (3)— The original clause was introduced as the effect of the 
decision cited (6) 

“ On such terms ” — The only case in which a Court may enforce a con- 
dition, eg that the payment of costs be a condition precedent to withdrawal, 
upon a plaintiff who seeks to withdraw is where the plaintiff asks not onl) to 
withdraw but also liberty to bring a fresh suit (7) The order that the plaintiff 
should pa> the defendant s costs is almost if not quite, a matter of course, and 
an Appellate Court will not mterferc with such an order (8) The plaintiff bad to 
paj tho costs mcuired by the defendant where he caused the defendant’s arrest 
before judgment and then applied for withdrawal under this rule (9) If tho 
lihertj bo to bring a fresh suit on pajmeiit of costs a subsequent suit is not aoid 
ah imho if the costs are not paid Iiefore its institution and subsequent payment 
cures the irregulantj (10) But if the order be that the costs lie paid witbm a 
specified time and that is not done the withdrawal must be taken to 1 h witliout 
permission , (11) though tlie Court has power to extend the time for pa)ment 
when it IS abxdutclj impossible for tbe partj to pa) such costs before the da) 
fi\cd (12) In a recent case where permicsion to withdraw a suit on pi)ment of 
costs ^nth libort) to institute another Jud been granted, but tho subsequent 
suit was lirouglit before the costs had been paid it w is held that it was barred 
because the former suit was still ponding hut tint on a liter pa) men t of the 
costs tho intlulrawal became coinphto (13) 

“Claim” — ‘ Claim means siirb a elaiiu as if th alleviations on winch it 


(1) Misscr Del le I’erKbail v JJultlio J’tr 
8laJ, 5 N 1’ » r It no (1873), 
J-uirccin Bee t lloigam lUt 3 M II O 3« 8 
(1S07) Kfti an Jsingh v lickhra) 0 \ 2)1 
(ISSD 

(2) 11 liariLalw llaranMai 17 V ri3(lhai) 

(3) llahi Baksh ( liuiiu Uaksfi i A 3.4 
(Is7(>l siT al»o L u Jon Bomlu) anJ Vrdi 
U mUK'in Bank I Burjorji OH 310(l8s3) 

(4) Bajibt Nil Mon'S* M\\ U 440(1873) 

(5) Miklajit Mana]! 12 B i>s4(l&ss) 

(0) Aiwa T»1 1> • \M<x 1 Nulw- 20 \\ H 

415 (ls73) 

(7) HaiJar blab r Tamm D\« 17 V 1 •» 


101 (Ib9 0 

(S) D. « cit , ul., I u n a.>.* (jh, I, 

(J)S)ch1\1i> \dib 15 11 lt/)(lh>0) 

(10) \IhIu1 Kill t l-lrahjmMolU ll ( 
IC5 (1901) 

(11) llaruuth r Sic 1 1{&&.sam lOC U N 
S(lKk») 2C f / 4s<l fiihrrr Na^»|ju 
Jl M 2.>8 (IjOy) 

(I.) l«ru MuHiruu r Karajiunna M 
3*0 (I ss) 

(l3)''Lt«] l*ro*jl r t jja l*niKi t IJ 
1 I J .>29 (iJl4) (Jiiikuu IJ, an 1 
\Voo.ln>^r J) aijcuTinj M-Jul im r 
I U'ai m M lU, »/rij 
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with the sauction of the Court upon a mihappicliension of material facts, (1) or 
uliere a compromise lu which an infant was concerned ■was made without the 
sauctiou of the Court, (2) or on the ground that the compromise Avas obtained 
upon a misrepresentation of the facts, the compromise AAOuld bo set aside, (3) 
and a decree embodying unlawful terms of a compromise, e g , the sale, as being 
against public policy, of an office attached to a temple involving serMces of a 
personal nature and entitling the holder to receive emoluments, is inoperatnc 
and Will not be enforced,{4) so a decree made on a compromise entered into 
behind the back of a defendant and to which she is not a party is a nulht} as 
against her (5) For grounds on which a compromise may be set aside, see case 
cited (6) In England it was held that the question whether a compromise was 
invalid ought to have been made the subject of a new action, but having been 
tried without objection as a motion the objection could not be raised on appeal (7) 
In India it may bo set aside either by suit or by way of review, but preferahl) b) 
review (8) It cannot he set aside on a motion on the ground of fraud, (9) nor 
can the question as to whether the compromise is valid be gone into on an 
appeal from the consent decree (10) The effect of setting aside a compronn-e 
I'i to remit both parties to their oiigiiial rights (11) Wlion .a consent decree b} 
A against B and C is set aside by a decree in a suit by B against A so far as it 
affected thcit rights, such decree does not rescrac the consent deerte so as to 
entitle A to ha\c his suit restored and reheard on its merits (12) If tlio com- 
jiromiso does not giao the plaintiff any of the reliefs chimed in the suit but 
deals with the matters not the subject matter of the suit, no decree can bt 
made (13) And a Court is not bound to enforce a compromise which goes 
l)L)ond the suit It maj refuse to do so but it cannot modify it (14) If tlic 
compronu-sc goes bt)ond the scope of the suit the decree should be pi‘-<il U r 
ho much as rehtes to relief which the Court could gi\c in the suit (15) 
wlicre the compromise w la au agrccmtiit to refer the matter m suit to irlulr‘ 
turn, and tin- aw ird nude thereon dealt with additioiul nntltr, tin, iw ml 
could only bo recorded as fir as it related to the suit (10) But by 
Ilf till jiirtu 1 and the leiAC of tlie Court » suit may’ be anumlcd ■’o us to fO'* ^ 
ui increased claim, and there la nothing in the law which jiriAUits lli* 


(1) S I >t>u n i i\l« * 1 \zii7, a C ia7 
(IbSl). 

(2) Kiriiiili « 1’ iluiiiMiei, 1*1 tl lUT 

(]&») 

(3) (iilUiti in.lian, y( 

(liTa) 

(4) ( Uuu-ivMaini, .0 

II 31 (lOu.) 

r Knm.irA.»»in^^ S M 173 

(I ) a Ninii , m r 1 f <* « 

l’> (K'.l) 

(;» i ll.it . 1 I.-*" ^/il'*7'»} 

l») I • 1 1 Ur* I a, to 4 *12 

. I .1 I* fi •> r r j I r. —I 

.U. a. W I .. - J * **' ‘F t 

1.^ . k II. .l,r, lU \\ ll'TU-'J) 


(J) luolciK iinr^ I lliiiil f, •' 

C OlO(lS)S) 

(10) lliri] Ml ljuii I ( fiiitta Mi m, 3 U 
N S77{lJOl) 

(IJ) KI iji« monu-w-vv i Ri iisinn Kli-*". • 
C Kl I* i (liTi.) -O U It lo. f J ' 
2JI 

112) ll}tniii}t I 1 ikiiuI-Al. lo n ' 
(H'W) 

(IJ) Mali I \ij>\i 1 1 1 andkiari) Jp 

M 2II(1^J^) 

(II) } ij*I Ij Mi I K^i >ruli n 13 I 170 

(Iw, 

(I ) » I II u*. Is M IN 

(I- »ll 

(I I 1 1 ( I ijt 1 l*aJ> •''I M •- 1 
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1 attics to 1 suit ejiUr^nig by consent or compromise the onj^mal cUim and 
n ttmg or allowing \ decree for a greater amount of moncj or land than that 
ori^inalla a hed for (1) Where i comproniiso goes bc}ond the subject matter 
of the suit, and a decree 13 unde on the basis of the compromise, although the 
decree in risptct of the surplu'»agc cannot be executed (2) the defendant is 
bound bj It 3 terms if he Iwncfited therefrom The Ifadras High Court haae, 
howcaer, hold that a decree passed m t« rmsof a compromise entered into between 
parlies and comprising therein reliefs not co\trcd bj the suit, is jet enforce 
able 111 execution, proaided that there is nothing unlawful about the 
terms though the decree itself as drafted might have been objected to on an 
apjx*al therefrom (3) The decree passed on a compromise cannot be regarded 
as ultra iircj simplj Ixcauso it goes btaond the subject matter of the suit and 
ooutains other conditioiis If such other considerations arc the considerations 
for the coinpromiMj thej must be incorporated in the dccrc" , if they arc inde 
jicnlcnt thej ina\ lie regarded as surplusage (1) But where the suit was for 
moiicj, and the defendant agreed to his propertj being charged as a term of 
the compromise, it was held a decree could be made cmbodjiug the charge (5) 
If the compromise affected matters outside the suit, and it was agreed that if 
one partj failed to carrj that portion out the other could sue in respect thereof 
the section does not preaent the same being enforced by suit (6) The language 
of the section is wade and g^-ncral and docs not preclude parties from settling 
their disputes ou such lawful terms as they might agree to without being restricted 
to such rtlief as one only of the parties had chosen to claim in the plamt In a 
suit fur moncj where the plaint ashed for a simple monej decree an agreement 
that the amount decreed should be a charge on certain properties was held to be 
both lawful and to relate to the suit (7) WTicn by unregistered documents a 
compromise going beyond the scojic of the suit was aflcctcd but only such portion 
as related to the suit recorded and dcciced that portion required no registration 
and the finding thereon was rc^ judicata and if the decree had referred to or 
narrated the other terms of compronuse it would haac been judicial caidcnce 
of that portion of the compromise (8) But an agreement outside the scope of 
the suit although incorporated in thf* decree docs not operate as res judteo^a (9) 
WTien a consent decree was passed m terms of compromise %vith a resciaation 
that onlj the property claimed m the suit could be obtained in execution a 
subsequent suit m respect of other property dealt with m the compromiso ba«ed 
upon both title and the compromise was not barred by this rule or by 0 II 


(1) MohibulUhr Imami a A 229(1897) 

(2) Jasimuddja Bisvras t Bhuban Telini, 
34 C 450 (1007) 

(3) Anantanara^aiu Aiyar t Abdul Ka 
run 17M L J 2oo(1907) s c,30M 421 

(4) Puma Chandra i> Nil Madhub 5 C 
U N 485 

(а) Joti Kumretappa t Sri Dcraodra 16 
M L J 3o4(l900) 

(б) Gupta Narain i Bejova '5 in Ian 2 C 
N fC3 (1897) 


(7) Joti KuruicUppa p Izan Sinisappa 
30 31 478 (1907) Natcaa Ch tti t Vcngti 
Nachiar 33 31 102 (1909) 

(8) Prinal Anace '* Laltshmi Annee 3 C 
W N 485 P C (1899) s. c 20 I A 101 
Ramdhan c K<'kan Lai 1”’ C W N 217 
(1003) 

(9) Puma Chandra Buman r Panchtari 
Gtioo>e 5 C L J la (1000) aod see Bir 
bhadra Nath v Kalpatara Panda, 1 C L. J 
3$8 (lOOo) 
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r 2 (1) The object of judicial sanction to a compromise entered into by tiie 
jiarties to a suit -n-bere one of them is an infant is to safeguard the interests of the 
minor before the Court An objection that a mmor son m a ilitakshara family is 
not made a party to a suit m which his father as l^arta or manager of the faiuih 
was a party, and that such mmor was m consequence deprned of the protection 
which he would have enjoyed by reason of a judicial sanction of the compromise, 
IS not by itself sufficient to make the compromise luope^atl^e against him 
Unless it is shown that the mmor has been prejudiced, he caimot succe^'^fully 
impugn the decree (2) The difference between a consent decree declaring tlie 
agreement of the parties and the agreement of parties themscUcs, when the one 
or the other is sought to he afterwards enforced, goes no fuitlicr than this, that 
m the former case it would not be open to a party to question tlie acciuac) of tin 
decree, as expressing what at the time was the contract which had been made (3) 
Appeal — Aji appeal lies against an order on a dispute as to whether a 
compromise had been arriicd at, the alleged compromise being impeached as 
not being lawful (4) AVTierc the decree recorded a compromise going bej onil the 
scojic of the suit an appeal lies, aud on appeal the decree should be modified so 
as to include only such portion of the compromise as relates to relief which the 
Court could ha\e giacu in the suit (o) See now 0 XLIII r 1 (ni) 

•] 4, Nothing lu this Otder shall apply to auy pioccctlnigi 

Procecdinrja in execu- ui cjxcHhon of a (kcteD or order. 
lion ol ilecieM not 
affected. 


“ Proceedings in execution ” — ^This rule was added to the Code by Act 
VI of 1892, but It then included “ any 
^uhscquoil to the dccTU,” and had an U . 
to the \piicU<ile Court j^cnding an a}>}m 

decree oppcclcd fran\ xcUJun the nicflmujj of this section ’* Prior to the p ^ 
\ct oi It was ViOiA tVot tvVutc a Aicrtu wia y/ot mto t-awit'iM* tK 
juorccdmgs tahtu therefor amounted to a separate Iitioation, wliuh could 
compromised under 0 XXIII r 3, read with sect 111(0) 


(i) Parviiini r Naraini, 2 A L J CSO 
(J) HirbhAdrv Nath i Kalpatara PaniLt, 
It I.. J asStljOS) 

n) hrisbni‘ul r Ifari CorinJ, 31 Jl J3 
(I ■(>) 

(t) ‘'fiJluvran r I’ inui -vtlian, 23 >1 ICl 


(1) Viakatappa 1 Ihuoinn, J8 ■* 
(IS9t). SCO aUo tbo 3Ianag rofSnM<'<*^ 
tin MaJanv i AWul Kaiira* •' 

31 421 (1007) 

(0) Muhainmail Sdliinun t JliukklM* 

A 22S{JS>'i) 


OKDEU XXIV. 


Payment into Court. 

1. The defendant in .my siut to recover a debt or [s 
Peposit b, detodbbi damages .nay, at any stage of the suit, 

oi amount In saiisfacUon deposit 111 Court such sum of money as he 
considers a satisfaction in full of the claim. 

2. Notice of the deposit shall be given through the Court [s 

by the defendant to the plaintiff, and the 
NoUeecidepoiJt. amount of the deposit shall (unless the Court 
othc^^^ise directs) be paid to the plaintiff on his apphcation. 

3. No interest shall be allowed to the plaintiff on any sum fs 

, , , . , deposited by the defendant from the date 

allowed to pi^tiJi after of the receipt ol such notice, ^7llethe^ the 
sum deposited is in full of the claim or falls 

short thereof. 

4. (i) Where the plaintiff accept-s such amount as satis- [s 

», faction in part only of his claim, he may 

Procedure where plain- . f i t i > 

till accepts deposit as prosecute tus suit tor tiie balance , and, ii 
satisfaction in part. Court decides that the deposit by the 

defendant was a full satisfaction of the plaintiff’s claim, the plain- 
tiff shall pay the costs of the suit incurred after the deposit and 
the costs incurred previous thereto, so far as they were caused 
by excess m the plamtiff’s claim. 

{2) Where the plamtiff accepts such amount as satisfaction 
procedur. be lie fhall present to the 

accepts it as satisiaction Court a statement to that effect, and such 
fn statement shall be filed and the Court shall 

'pronounce judgment accordingly ; and, in directing by whom the 
costs of each party are to be paid, the Court shall consider which 
of the parties is most to blame for the litigation. 


1080 


THE CODE or CIVIL PROCEDURE. 


FmST SCHED 
0 23 , r 4 


r 2 (1) The object of judicial sanctiou to a compromise entered into b} tlic 
jiartics to a suit where one of them is an mfant is to safeguard the interests o{ the 
minor before the Court An objection that a minor son m a Jlitakshara fainil} m as 
not made a party to a suit m which his father as l.arta or manager of the famih 
was a party, and that such minor was in consequence deprived of the protection 
winch he would have enjoyed by reason of a judicial sanction of the compromise 
13 not by itself sufficient to make the compromise moperatue against Inin 
Unless it IS shown that the minor has been prejudiced, he cannot successfully 
impugn the decree (2) The difference between a consent decree declaring tl c 
agreement of the parties and the agreement of parties themselves, when the out 
or the other is sought to be afterwards enforced, goes no further tlnn this, that 
m the former case it would not be open to a party to question the accuracy of tin- 
decree, as expressing what at the time was the contract which had been made (3) 
Appeal — ^in appeal lies against an order on a disjiute as to whether a 
compromise had been arriied at, the alleged comproimsc being mipcaclicd as 
not being lawful (4) Where the decree recorded a compromise going beyoml the 
scope of the suit an appeal lies, and on appeal the decree should be modified so 
as to include oiil) such portion of the compromise as relates to lebcf mIhcIi tin. 
Court could haac giacn in the suit (5) See now 0 XLIIT r 1 (m) 

'•] 4. Nothing m this 0}der shall apply lo any pioccethiig* 

Procec<iw(js in execu- %n execution of a decree oi order. 
tioa o( decrees oot 
aOected. 


“ Proceedings in execution " — ^This rule was added to the Code by Act 
VI of 1892, but It then included “ any 
•iuhscjuciil to the decree" and had an L 

to the Ipjic/hj/c Court -pcndxyxy an ajyjm ^ 

iUcrce appealed from uitlnn the meaning of tins section ” Prior to the 
Act A1 ol 1892 it was bold that wbirt a Occicc was put into i nccoA'iW* 
jirortcdings taken tlitrcfor amounted to a separate litigation, wliuh co«l< ” 
compromised un<kr 0 XXIII r 3, n id with stet 111(G) 


(I) Piivinm r Nara>n>, 2 A L J OSO 

(J) HirbhAilm Nath v lutipatanv 1’and.i, 
1 (’ I aa3 (1005) 

n) hrisbnabaj r Ifftri Count, 31 Jt 11 
(1) bfjJluiran t i* minntiian, 2.3 M ICl 


(1) Vcnbatajpi i Thiiiima, 1^ 

(1891) , SCO also tho Mnmg t of Sri Mm w 

(ihi DcuisUinam ^ladiira t AWul 

Af 421 (1907) ,T ! 11 

(U) Mubaimwad i Jliukli .* • 

A 228(l8sa) 



ORDEH XXIV. 


Payment into Court. 

1. Tlie defendant m any suit to iccover a debt or [s 
Dtposit b, dbtadppi dMiiages niay, at any stage of the suit, 

oi amount In saUstaction deposit in Lourt sucli snin of money as he 
of claim. con^^ulcis a satisfaction m full of tlie claim. 

2. Notice of tUo deposit shall be given through the Court [s 

,, by the defendant to the plaintiff, and the 

Notice oMepo . amount of the deposit shall (unless the Couit 

otherwise directs) be paid to the plaintiff on his apphcation. 

3. No interest shall be allowed to the plaintiff on any sum r* 

T . ... deposited by the defendant from the date 

Interest on deposit not , i. a i .i 

allowed to piaintiB after of the leceipt of such notice, whether the 
notice. smu deposited is m full of the claim or falls 

short thereof. 

4. (J) Where the plaintiff accepts such amount as satis fs 

P,oceduie»he« plain. m P^t only of ka claim, he may 

till accepts deposit as prosecute JUS suit for the balance , and, if 
satisfaction in part. Court decides that the deposit by the 

defendant was a full satisfaction of the plaintiff’s claim, the plain- 
tiff shall pay the costs of the suit incurred after the deposit and 
the costs incurred previous thereto, so far as they were caused 
by excess m the plamtiff’s claim 

{S) Where the plaintiff accepts such amoimt as satisfaction 
procedure »hero bo >“ “I*™’ present to the 

accepts it as satisfaction Court a statement to that effect, and such 
statement shall be filed and the Court shall 
'pronounce judgment accordingly , and, m directing by whom the 
costs of each party are to he paid, the Court shall consider which 
of the parties is most to blame for the litigation. 



ORDER XXV. 

Seeuiity for Costs. 

3J 1. {!) Wlieie, at any stage of a suit, it appears to the 

ivhen security tor cpsis Court that a sole plamtitf is, or (wlien there 
may be rejuired Irom are more plaintiffs than one) that all the 
* ° ■ plaintiffs are, residing out of British India, 

and that such plaintiff does not, oi that no one of such plaintiffs 
does, possess any siifTicient iininoveahlc propeity within British 
India ol/iei than the property in suit, the Court may, either of 
its own motion oi on the application of any defendant, ordei 
the plamtift or plaintiffs, within a time fixed by if, to gi'o 
security for the payment of all costs inclined and likely to ho 
incuired by any defendant. 

2 ] (9) Whoevoi leaves British India undei such ciicunistaiicos 

nesidenca out oi Briiisb as to afford reasonable probability that ho « lU 
not be forthcoming w believer he may ho called 
upon to p.iy costs shall bo deemed to be residing out of Biiti-h 
Iiidi i within the moaiiing of suh rule (1) 

3 ] ( ,) On the .ipplication of any ilefendant m a suit foi t^e 

‘jxujmcnt of money, m which the plamtitf is a Momiii, till' Cmirf 
m.vy it .iny st of the '^uifc jiiake a like order if it is 
tint ‘ 5 U 1 I 1 plaintiif does not possi'as any sufiicicnt iininoioihlc' 
pioperty iMtliin Biitisli Indn. 

1. 2 . (/) 111 tlie c\eiit of such security not being furiii-'In^l 

k** eitmi of failure to ^\ltllm the time fexed, tlie Court 'll! ill 

fumlih sc€urlf>. (fu ordtr dibiiiis'j/ny tlie ‘jiiit uiilevi the pi unlin 

OI pi iiiitilT'> (/rc permitted to ^\lthdra^\ tlRicfioni 

(.') Wlure i suit IS dismiv^cd under this riih, the plimtitf 
111 IV ipjilv for an onh r t<» set the <hsmis.>il aside, and, if 
pro\»d to till* ‘d itisf ic tioii of the Court th it he uas prcientid h\ 
inv siithinut i lU'-e from furm''hmg tin* smiritv within 
tiiin iih»WMl the Court slid! Mt .uihIc thi* fh-'inis.-' il upmi suih 
f« riu^ IS to sM iiritv , « or uthi rui'«e n it thinLs lit, ind "h ill 
ijrj.oint i d i\ for |iro« ( idiiig with fill suit 

( ) 'I in di-'iiii d sh dl not In -it isi<|c iinh ss not n e of 

kpplii itioM !i I f f / n « t \ • <i >01 tht d< ft ml kill 


1 k‘i *s n»ii 

<* 2$, t. 2, 


MICllllTY 1X)U tOisTo. 


1085 


“ Kcildlng,” r. 1, flub rule d' — .Va to the meaning of tliM word, tie iiotca 
to I-' ( t. t. or.v The meaning «l lh«* ttnn dej ends upon the intention of the 
lypidatun in fi innng the j aituuKr iiiovi»ion lo which the word is u^-d The 
t<;iii h're j If ins ic ulrnco under such ciicuii.st anccs as will afford a re I'onahle 
\ lolal lilt} tint the plaintiff Uill be f» ithconiiDg when the 8i.it isdccideil L.ich 
ea-v* iii‘t thfiifiip dfj>rnd on its paiticulir citrumstanrcs (I) A j>cr on who 
basrs llrituh Indu under the ciicunutinc< s nicntioiKiI in r 1, 8ub rule (i), 
IS diTined to l«c tcMding out of Hntioh Indu 

“British India." — Vs t«» the lurming of this t<rnt, notes to beet 1, 
a U .\s the n •uKnee niu'-t Ik* out of Unli-h Indi i a plsintiff who rt'>idcs m 
tnothir 1‘iuMnce or I’utidrur} of l{titi*‘h ttmtors c.siinot Is rallid on to gi\c 
M-cunty (J) An inhibitant of fouign t<mlorj sucli as Hill Tipper i, must 
^newcunis iMiithough the def* mLmt isa! o.ircMdcnl m foreign tciritorj (3) 
The ]lritl’‘h cant« nincnt of .Veunddabad wa« held to be out uf,(l) and the 
(aii 1 < iitii' lit of Wadhwan within ('») l{tltl^h Indu 

“ May." — 1 he cxcrci'e of the pow«r t«'iif» rud on ibi Court is not luifs-r i* 
ti%c but di*<rttiyiur\ to lx. cvrcisTd acr< rdnig to tb< circuiii'-tanccs of catli 
V'ourt will not order .a plaintiff to give M-curit} uiiJev> ground^ 
ire tliuwn tinding to thuw that the defines is true, (7) or that tlic buit is nut .i 
^ oao,(^) and It npjx ir» tint tbei Mxri'e of tbi povirm mi CNvirv fox tht 

ti.i’‘onal>lc protection of the ilefmdint (It) 

“ Leaves British India," r. 1, sub rule < 2 1 - VMn n .i plaintiff lc.a\ C3 
Ihiti'-h India Kfure thi cavis decided tin. defmdaut should .appl} to the Court 
undir bub rule (1) to t ihe ‘•ecunl) for eostsflO) and tln.ii unlc'>s there is a 
riavmablo prubibiht) tint he will be fortUcuiniug wlane\er be nia} bi called 
on to pa) costs, or, that be Ins suilicKot iiiuiioscablc proper!) in British India 
(ormetthcin he must gno bcmrii) If no bocurits is iurnishcd judgment will 
be passed against the plaintiff b\ def lult But when a case has gone to judgment 
without such application the Aj>iH.Ilatc Court cannot pass anv order as to tho 
costs in the first Court (11) As to wcunty m the case of appeals, see 0 XLI 
r. 10, post 


(I) Mahomid ^huUIi * Laldin \bilula 1 
It 2J7(1878), v}icroaritidcDCo<3l4iBontli$ 
>(ilh a statement that it woa intended to be 
jKrmancnt was considered iusulGcicnt,8cv Sn 
Gosirami v bhn Govardan Lalji, 14 B MI, 
at 547 (1800) 

(d) Gahant Owen Coryt 11 (1804) , aslo 
tho Code oi 18 j 9, seo ss. 34 and 33 of same 

(3) Koroona Slojeo v Oouia Chum, 12 
W 11 405(1809) 

(4) Hossaiu All 3Iirza r Abed Alt 3Iuza, 
21 0 177 (1893) 

(5) Triccaniranachandv Bombay Earoda, 
etc. By, 9 B 244 (1885) 

( 0 ) BegumbaiiULbiv AushootoshBanerjee, 
17 C bit), bl3 (IbJO), bhania Sundary t 


Itaeh Behar^ Dliur 3 (. U N 7a3(l89J), 
In tho goods of I’reiu thirid 'foonshci 21 i 
2S3(1S94), Bai Ibrbii i l)e\ji Mcghji 23 
B lUO. 103 {189s) 

(7) Shama Sundary v Rash Beturj DLur, 
au^ira 

(8) Kamubai v Dajt Gobmd, 35 B 421 
(1910) 

(9) In tho goods of Prem Cliaad Moooshee, 
aupra, lu which case, as tho suit would ha\o 
to proceed as an adminiot ration suit, tho 
plaintiff could in no oTcnt bare been Itablo 
for tho defendant s cojts 

(10) In re Calcutta and S E Rj Co 8 W, 
R 217 (1867) 

(11) Ib. 
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“ Suit for the payment of money,” r. 1, sub rule (3).— I’lie bat pui 
graph lu facet J80 of the formci Code was luserted b} sect 0, Act M of 18t^ 
A suit “ for money ’ is wider than a suit for debts It is necessary to look .it 
the faubstance of the suit A suit fox money damages is within the section , (1) 
such as a suit for possession of ornaments and other things, 01 in the alterintn i , 
their \alue (3) The words foimerly appearing, “independent of the propnUj 
in suit,” ha\c been omitted because the nature of the suit excludes the poSaibilU) 
of the property 111 suit being immo\eabIe If the suit is one in which the chief 
01 prmcipal relief ashed is the recovery of money, or of moveable propert} for 
which the plaintiff is liable to pay monej, the suit falls within this ride (3) 

Security. — In terms no exception is made in this rule of the case of i 
minor, nor can such an exception be introduced into the ride Ihe order lo 
give security is, however, a discretion iry one, and unless in exceptional i ifais, 
iioithei an infant plaintiff nor his 01 her next friend ought to be required to give 
fa^,c^^lt} for costs (1) Without deciding the question whethci a contiiuuno 
secuiit} IS necessary, the Supreme Court held that if sccuiity has bct-ufiuiubbLil, 
flesh feccuiity will not be demanded unless it i» shown tbit the suietics arc in 
no wise subject to, and Iiavo no projicrt) within, juusdiction (5) Tor tboprojtr 
mode of proceeding on .1 sccurit) bond sec below (6) 'Jlie woub “or dioiogovl 
laiiiC, ’ etc , at the end of sect 381 of the hist Code, and the last puaguph d 
that section, h wo been omitted IJic Couit has, howcvir, umlei sect 118 power 
lu enlarge the tunc 

Calling for security in other cases — Hit Cutb it&clf piovidi^ Giv 
I iking of bccurit} m othci tasCB, such as m staging execution (0 Ahl 
U XLV r 13) and wlicic an ap|)cal lias been liJcJ (0 XLI 1 10) Itwou^* 
buwLVir, appear tbit the Court can dcniind security m cafats for wlinh uo 
i \prc-s provision is made So though the Court will not require stcurit) btca^’'^ 
the planitiff i*^ a p lUpei or bt 
liud th it he H nut the real lit 

An<l tin. rcprLsentativtsof a ^ ^ ^ 

md tliarit ibic tru«.ts created b^ Iimi, and m which the) arc nut per’*'”"' ^ 

mlctcfalcd, should, it has been held, give faccuritj for costs (8) 


(1) JX^umbari L^-bi t tinlioolosl* 
lUncrjK, 17 C CIO, OJJ (ISJOJ 

(2) lb .fuliyuidin XiunAiiuoi f t»oJ» »1, ll> 
C \\ N 7CJ(1JIJJ 

(3) i 33 U OU3 

(I "J') 

(IJ llai liiUl » IKIJI 'hotjl. *3 I* ICJ 

(S) Ci)'*x,Ti C- *•! In. lfa>(lsll). 

IIL. .1 4 lir . 'Llji 3. jl I3J (IJIUJ 

1 ) r \ur Jl'Ut I K1.JU, 3 t* 

ir7(l‘^:>. il - I ' t 
1 ^ ij n ' iu ''•>») .< j > Siibct 
» jut. un I 31 u {i.io). 
K»** » Iv. .^11 •' I 


«U7(iWl) 

(TjKlyjJ, L.iuyclL.jyu » vjj.uyn " 
C ’■JJ [caiuj Uitlui I of 1 * J* 

Kim toomar Kutilo. t Clmni'r Hi"'’ 
331, 

Kim Kill nr Ut ^ 

yJ(UIJ), (jiimlPas I JUm.«I> > * 

J»r. l«U u J3.-. 0''^-*) Id wUui-'i *' 
ou 1.^ a tiuid jkirly u I rori l» ^ 
ton lU wili > j < ( I'-toIJ ^ 

(s) imjouyLuii LKsj t JIunil II 1'''^ 

C L U ’•«, H) (l^'U). ai.l .. t - • '/ 

( lit (■ l» ml «v jallu lifl I'. 

SI liar Jt ,>amr 1 ji 1 I * 

1 



.'•u.iiiin lou t.uM''. 


Wbl 


«* 25 , » 2 . 

Failure lo furnlah tccunVy. — AcVMU «*i cl 

(%.!') lljr Ml i*U ali/r “Met. 373 ' «.! ^lr^t j'.irai;T.kj')i, Mi iv uiscrtcJ 
n. V(t\II liiil l^ttutakcnuut : ii(/frj»i/f,“5kcutit>.'’ 

Tfi'* tiiiif iiM> !>• » xi*’ li'Uil urnI'T Met 118. Ilclojo cIi«mi-K'Uig a euit under tlii'* 
iiilf, l!(< <*<'1111 ‘Ik.uM m-c that notjcv ul th** oulfr rcfiuuiiig ^tcun^y li.ia been 
t t'ed on tbf I’iitx ‘T hii pbadir (1) A J'CIeoH MhiiM' suit lian been dMiiii'^eel 
uiiJ'f nu}. jl defendant in » MibKqucnt “uit, rd) on the' same luatlef 

b'Usatd VU th*- pleMuua nut U v-as <lUeiicd Mhethcr he eouM do M) vl he 
Mile plaintid in the Mihirffiuenl ^Ult (3) It ha^, heiMCVcf, leceully Ucn held 
llial .a dj»iiii‘'Val of a mil under thia xule «Ioc« not bar a frcih '•uit fur the taim' 
eam,c of action ( 1 ) .\n order difmiKMng a suit under this rule is a deeree: and 
open to apiK-dl (1) 


(0 T'ltamu r, Dcia Itai, o >Ga (/SS.*) (2) Hanrani 3{oiiA|iji i LalUn, >(• li 037 

(•) llut»£r*T r fcsllii MAhoiaal, 0 J' 4''2 c , I lloui. L 11 « 0 i 

(Ids.’] O) UilJuiuj t. ilixiMii, a A. lUi (Ib&U). 
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“ Suit for the payment of money,” r 1, sub i ule (3) — ili^ last p ir \ 
jji iph m sect 380 of the foimei Code was inseited b} sect 5 Act ^ I of 1868 
V suit “ for money ’ is wider than a suit for debts It is necessary to look it 
the substance of the suit A suit for money damages is within the section , (1) 
such as a suit for possession of ornaments and other things or m the ilteinitiM, 
their vvlue(2) The words formerly appearing, ‘ inile 2 )endenl of t/tc yrojutj 
insult,” ha\e been omitted because the nature of the suit excludes the posaibiht) 
of the property in suit being immo\eable If the suit is oiio m which the thief 
or principal relief ashed is the recovery of money, or of moveable propcit) for 
which the pilamtiff is liable to pay monej , the suit falls within this rule (3) 

Security — In terms no exception is made m this rule of the cue of v 
minor, nor can such an exception be introduced into the rule Ihc order t ) 
give secuiity is, however, a discretionary one, and unless in exceptional c isis 
uvithci an infant pdamtifl nor his oi her next friend ought to be required to j,im. 
security for costs (4) Without deciding the question whethci i tontiniiing 
sccuiitj la nv.cc3sai> , the Supieme Court held that if security has bevu furui*>hc J. 
flush bccmity will not be demanded unless it is shown thvt the suieties ric in 
no wise subject to, andh i\c nopropert) within, jurisdiution (5) 1 or the j ro] « r 
mode of proceeding on v seuurit} boud see below (6) Jhcwoids* or Jtoioso'^ 
(.aiiiC, ’ utc , at the end of sect 381 of the 1 ist Code, ind thu list p uao^ d’h ’ 
th it suction, hive buuu omitted Ihe Court his, howuvci, under scot 118po"f*' 
to till ir^o the tmu 

Calling for security in other cases — ihu Oudu it&ulf piuvidis foi 
t ikiiig of scum It) m othui cases, such vs m sta)mg uxccutiou (0 ALl r 
U \IjV r 13) uid whore all appeal has been filed (0 XLI i lb) 
howuvtr, appe vr that thu Court i ui dcnnnd security m uasus fur wluv i 
express piovisiouis iindu bo thouji the Court will not ru(|iure scuunt) btiJ^ 
the jd uiitiff 
find tint ht 

kmllliunpr • u * iiv 

iml ulujitiblu trusts treated by him, vnd m wlnuU tho) irt not jcrun'* 
mlurustud, should, it has been htid, ^ivu suuurit) for costs (8) 


(I) JX^uiubari ( Au-ibooloali 

llaiicrj (., 17 C UIO, OlJ (ISJO) 

(J) lb fulIoMtilm \iuiiiUiuoi I IjoI il, !•» 
C W N 7t>3(UJ.j 

(J) Suiu>>ai V itill yuan I*.-* J. U Wl- 

(1 

( 1 ) lUi lub 4 » I ll’.ljl ^ 

1^) Vj I yat C- lii.Vullen IsO(ISll) 
IIU Ik tir r MjIji 1 . 1 « -^JJ (UJui 
( ) lovur II U«. I Nujj-*’ 5 t, 

li; i! f 1 \ ‘ I-*'* 

1 . » Ij It I Jl I'Jl) ' p N4 aC- »JJo 
r lUu I-kll I ai U lo. (1 M3) 
—a %*>*« * t -4« 


(J7(I>U1) ,, 

(») KI »jal» LiiiJiuulI‘jy> * '' 

L '31 (1837) IliUii, 4 dum yf t ‘ ^ 

Ituiii Coouiar Kuiitu' ‘ Cl uoJ ^ ^ , 

ilwk rjit.JC -Jl, itll' J 

n itii Km kif !*•*»* ' , 

O wiil V I ^ 

Jar I nimi IS.. (Is|3) I‘f * 

I ^ u ll H I II in. r I » '■' 

f«fi sUMilIUml n JJ 

(s) lUijuuiuIuii D» t 11 * 

C I I! M (l.-O) ‘ ’ 

r I»! »* I »nl f I uLl r f.1 “ *, 

xr . ,r If . .1 1 r II. oLui I I- 



MAI un\ lOU 


1UJ>7 


I . 

'• ^5. ' - 

Failure lo furnish sccunly.— AtlMII JdluftlK- 

i‘ j iiK I (V'ch ) 1 Jif w« t«N alt<r ** Mtl. 373 * nf luft \\« lu niicitccl 

In v(t n V(l\n «•! IxcntaVcjjout : i i(/<*riji/r, “ fcccuril} ." 

1 li'’ tniif’ im} I"’ < xi' liiUtl uin!<r M e I IIS Jlcfojo di’-iui^-ing a »iu( viiulcr tbis 
tulr, t]j< ('oiitl ‘huuM that tiutuc of the orthr tciiuitnig Mcunty has Kcii 
/ J M il ou ibe <ir Ills pleader (1) A j>crsoJi HJiine mjjI has bit Ji 

uiiJtr this lulr, ina\ if ilefcndant in a subsequent ‘'Uit, til) on the same in.it ter 
pal fciiMaiil m th<' pit Mous suit it nas queried vihcther he cuuhl du so if he 
Mile ihimtilT m the sub-'cqutnl Mut (2) It has, however, iLctnllj Inen htld 
that a dn-ruis^l of a suit under this julc d<H» not bar a fti»h '•uit for the baiiie 
caui< id action (.'i) An order dismiMing a suit uiiiler this lule is a decree and 
open to apjx al (1) 


(1) Tuumu r. Dei* ll*i. o CV .Go tlss>) (3) ]l*ne*m Moli*ti]i i lailLut, «(> ll 037 
(^) flun^rar r bidUi MmLoiucvI, <) D tltiOi). s e, 4 Iloiu. L K ItGJI. 

(IssJ) (1) UiUuiua r. Itmvni. a A lOS (IbSO). 
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txcmpltd from itteudiUj» Court, as purdau ishin women under sect 133, fOst,(\) 
or other persons of rank exempted und“r sect 133, or persons lug \ntIiout the 
jurisdiction \vho arc not bound to attend under 0 XVI r 19 , (ni ) cud uid 
imlitarj officers who cannot, in the opinion of the Judge, attend Court wthout 
detriment to the public service (2) [r 4, clause (c)] , and lastly, (u ) persons \\ ho 
ire from sickness or infirmity unable to attend Court (r 1) 

jVn application for a commission should not be made txtept on notice to 
the opposite party (3) V commission should not issue for an} cause not stated 
in these sections, the practice standing upon the statute (4) i\ssuuiing, houc^ tr, 
th it the cause illcged is one mentioned, the Court has a discretion (5) to gr mt 
or refuse a commission, the question being m each instance whether a suflicient 
c ibc h IS been made out having regard to the (lisad%antagc (6) Mhich attends 
evidence t iken on commission This discretion, howeacr, must, like an} other, 
l)i judicnll} and nob arbitrarily exercised 

V Couzt will not unless there be an absolute exemption or for strong lea^'OUi 
ibsue i commission to cxaimnc a party to the suit , nor a sera ant of the part} 
appl} ing (7) for such a witness ma} be brought by bis master before the Court 
If the proposed witness bo \ straugei, the Court ma} consider the iinpoitaiiu 
I f the matter to which ho will testify and may assume the possibility of bis not 
being tredibk, uid the importauec t f obstivation of demeanour , (8) tbo oppor 
lunitN which h I'i t ikcn or may take place foi his examination de bene «5C,{0) ini'* 
the liki and will consider not iiurol} what the plamtifi s case icqiuits, but what 
justiu to the dofciidaut iswd! is to the plaint ilf requires (10) In a laige number 
of eases, where the witness iMiuternl the eonuuission goes as a matter of cour^ 

As ri g, irds del ly in lu ikmg the application if a part} applies late, but thinks 
it worth Ins while to incur the e\|H nse of taking out i j)roctss such nHsununoiis*^ 


(1) CliauatLar Muhinu} v Muli s Cbuuilcr, 
J C N (Is I-) 3!< Lis Chundcr 1 

Maniiii Lall 3 L N 7^1 (tbJJ), Ifoval 
IvuiuAri-c » OjurlvikbiBcn 3 C \\ N 753 
lit u 1)1 h It nns held tlutifni iriUiia 
si in oiT lids 't„'tue l tbo rulis of her ilssj tint 
di^s I) I diiruo 1 rr of I r ri^ht to U 
ix.li nil d utid r ( tiiiuiiaioti N;iti«o Udies 

I ut i X 1 1 tid ui> I r e 13d should Ui atio * I 
to (lu till in thiir lulku in Court will 
^itiii^ ivid u u Uuk A lltiiu I ituNrts. 1 

II !>. 1, 't N , \ (lb i) Krisloi ohuti 

M - X r)<o I \ Uriuoi ^ D4U1 d ll>d SS 
(!' I) NuMut t Kxl^t d ** 

It W i .vl(l3~.} Vsetix.>n futi a 
ll« w ti.'kt • r n. Ml /• I rut •uIU 

< >ui<d~r^ 1 VwiI • 1 1 1 11 <1 t il*r\ lo 
U It l.J(lt'l) 

lUi. ^II r I d Utl V. lb-11 

l>l (i^ilJ I bJ * i»n 

. 1 r 1“ l t 

l Ii. » , 3U K r r * 

‘ I l\ I If 


(•I) Vo OoimI Cbundir v KurnwdC'^ 
Mooebcc, 7U R dlJ (IS07) [ox to irwoiuO 
601 iiott 1 riaotiers Tieliiuony AelJ , 

» llueoo, d ltt>I C Bell 101 (iSol), ^ ^ 
Biinodceu} d Ifjd 15d (IbSl) IinftD^ 
toiidor jetrsj 

(u) llunio} I ]-)n. I Jljdo C3(lb 
Mohji t N(ini.}uiiid 23 B O-d, e»J (Is^J) 
Nusnitllanxti Mat otned b-ijem 1^ '' ^ 
-dO (Ib7d) 

(» ) \Uiioat intarubl> of Iho oj ^ 

\i ritb N^th 1 1)1 ur j it ‘311 ^h -OW B •- 
wu(IS~3) 

(7) \«r lb Null t Dl iniul n J* 

U It ^k1(Is7J) 

(o) Mow]i t N I lund, -J !• 1- 
(li J) till 5 IkrLtnr firiiu>»i«^l d') I- ‘ 
I» “ I 
) lb 

lO) /,r I tl n I I i I UnLtri • ‘ >*«“ 

- -1 ->Cu I) ■ t (I-'.r ; I 1 

« » l^r 1 t Iff i 
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A commibbion ou tlio chaute oi dt n\ lu^ benefit from it , the Court should ordinarily 
not prcN ent his doing so, though it should tike c-ire to see that the part} docs not 
US" the late issue of process as an excuse for delaying the final hearing of the 
case , (1) and a comniibsion has been allowed where the cause w as on the pcremp 
tor} board of the da}, where the issuing of it was not calculated to prejudice 
the defendant or subject him to loss or inconvenience (2) As to expenses and 
costs of issuing commission, see r 15, jwsf 

6. Evci) Court receiving a commibsioii foi tlie e\aimnation [ 
Court to examine wit- of any person shall examine him or catwe him 

ness pursuant to com- (q examined pursuant thereto 
mission ‘■ 

Examination of witness — Ihc parties should appeal before the Com 
missioner in person, or by agent or pleader (r 18) It is the duty of the party 
obtaimng a commission for the examination of witnesses to take all such steps 
as are necessary to sccuic their attendance before the Comnnsaioner (3) As 
to the latter’s powers in this and other respects, see r 17 post If one party 
obtains a commission and the other joina in it the latter is entitled to exainino 
his own witnesses, but he may cross cxauuuc his opponent’s witnesses without 
joimng(4) In Calcutta the examination and cross examm ition is b} counsel 
and not by attorney the examination of witnes es under i commission being of 
the same nature as an examination in open Court (6) 'ihc cxammatioii may 
cither be iivu voce or by mterrogatoncs (6) 

7. Where a commission has been duly executed, it bhall [s 
Beta Oi cemmiisioa I"! returned, togetlici mth the CTidence taheu 

With depositions oi wit- under it, to the Court /romwhich it was issued, 
unless the order for issmng the commission 
has otheiwise directed, in which case the commission shall bo 
returned in terms of such order , and the commission and tho 
leturn thereto and the evidence taken under it shall (subject to 
the provisions of the next following nde) form part of the locord 
of the suit 

Return — The commission may be o^ku (7) but geueiall} it is directed 
to be executed on or before a certain date called the rituiuable date of the 

(1) llure'o Pass t> JIccr Aloaizum, 16 W R (1804 5) Prau Knahna t liiauanatli S 

447 (1871) ‘ I U App 101 (1872) 

(2) JanascQV Dundas, 1 Hjdt 2C9(lS04) (6) Svo Mowji r NcmeluDJ 2J U L-U. 

(3) Lukraj V PalcoRaui 2A ILC R 210 027(180^) Tarucknath Mookerjee v Gounv 

(1S70) Chum, 3 W R 14" 1^(1S05) 

(4) Gregorj t Dooley Claud, 14 W B, (7) In 'lackcllar r Wallace lulloa lo 

O J 17(lSGs), a comm returned bcloro (1842) no sjiccilic limo fixed, lut tix 

u ^^ituess IS fullj examuu-d u uud inontlu was bold uut too loi ^ a tiiuu fur a 

misBible Nabaput IiteCio eommi-aion for iLc examinatuju uf wilutMta 

5C W N ecxxi (1901) m 1 Inland lo Lw ouUlanJiro 

(5) lIofiim.u r Iramjto, Corxtoa, 7 
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Lommisaioii,tIiou^li tlio time within whicli a commisbiou mubt be cstcuttd ma} U 
Lularged on application from time to time The evidence must be taken ■mtlun 
the time allowed AVhere a Commissioner took evidence after the last rctuiu 
day had expired it was held that the depositions were inadmissible (1) Tlie 
return should show on the face of it that the Commissioner had administered 
the oath to himself and the interpreter, if any (2) Documents attached to the 
return of a commission and identified with the documents referred to in the 
c\idence may be read at the hear ing of the suit m which the commission issued, 
unless they have been objected to on bemg tendered in evidence before the 
Commissionei Objection to the inadmissibility of such documents should bt 
taken before the Commissioner (3) 

8. E^^dellce taken imdei a coimmssion shall not bo read 
When depositions may as evidence in the smt ^Mthout the consent 
bo read in evidence. of the party against whom the Scanic is 

olleied, unless — 

(а) the person uho gave the evidence it. beyond the juristbc- 

tion of the Couit, 01 de,id oi unable fiom sickness 01 
iiifiiimty to attend to be pcisonally ciamincd, or 
exempted fioiu pcisoual appeaiaute in Couit, or ts 
ciul 0) military office) of the Goiernment uho cannot, 
ui the opimon of the Court, attend tvithoiU ddtinient 
to the public SC) vice, 01 . 

( б ) the Court in its discretion dispenses with the pioof 01 

any of the circumstances mentioned in clause wh 
and authoiizcs the evidence of any peison being row 
as e\idcncc in the suit, notuitbstandiug proof tin 
the cause foi talving such evidence by comnn^^^®^^ 
has ceasiM\ al the time oS leading the sanwi. 

Reading of commission — llu list ruK providis tbit thi. tomuu 1 “ 
bli ill form part of tlie let or J On thi*,grouml it has bu 11 coubidirtd that ia 
It js tt mb red m tvidtuct bj the p irl\ it whose mst uiei the coiuiiUb'>i»n ut 
till oth ri>irl) IS entitleil to reft r to It without putting it m eMdeiice (1) 

Is th prictice of the Courtb in tin Mofubbtl (5) liut accortling to the jnetice 
I>re\ uling on tit Original »3iil« of tin Cilcuttu ilic,h Court, the jurt) obtainira 
til etnnmi si m t«.ntUr» it in laidtiiet If hi d<ns not tin oppo-^ite J itt) 
d * ) Lnlil t VI li nee t ikeii t>n itimim sion is It mlirnl and has in in adinati 
vsivil IRC takt n « n riiiiiinission is teiub nd mil has Utn adnutttil is»'‘ 

(1) * ' r. ‘ lx. !c^ Ll-n I 11 W ]. (I) Ni itriiti n^vito i N n 1 j 

O J 17(1^3) < " N (lbJ*)J felt * 

U) I f* » KruJ ^ r lU-3:-»l'. b II U JL f t ui lU^t. }» H EH 'l f'*' 

\, 1j1 (Is 7») { ») l>hanu4»ii i \Iutli lal , 

i , t* r U ••it E H loi 3tl I 7 (l.* 0 ') '!*'• ‘ ‘ ‘ 

il« . \ I I •»: I \l Ml* 


(<niMIssIONs. 


loon 


l la T s< urn 
u 26, r 'I 

>u th** suit, Ji< itli* r intt\ has tin* right lo inikt* use of it (1) Semite, tint the 
mere fact that a«lojH> it ion was not riad and signed in the usual course would not 
1)\ its If present the reception of the eaidcncc (-) Wlicre .a comuussion was 
returned aft<r the witness had been in pirt, hut before he had been full), cross 
examined it was held to be madinissible (3) Unless there is consent the Court 
iiuaa refuse to hear evidence taken li) commission, Unless the circumstances 
iirntioncdm clause (o) arc shown to exist at the time of trial (1) But the Court 
may dispense with proof under claUMi (6' And where it appears from the deposi- 
tion Its If that the person was examined outside the jurisdiction, that is suffi- 
cient (o) Clause ( 0 ) supplies with referenre to r 4 an omission m the former 
Co In 


f’oHiHiijisioiw for local tnie^ttgalwns 

9 . Ill any suit in which the Court deems a local investiga- 
Commisslons to make tioii to Ijc requisite or proper for the jiurpose 
local laactUsadoas. of elucidating any matter m dispute, 01 of 
.iscortaiiung the inarlvet-\aluc of any pioperty, or the amount of 
any* mesne profits or damages or annual net profits, the Court 
may isaue a comuussion to such peraon as it thinks fit directing 
iiim to make such investigation and to report thereon to the 
Court : 

Provided that, uhere the Local Government has made rules 
as to the persons to whom such commission shall be issued, the 
Court shall ho bound by such rules 

“ Requisite or proper ” — ^Thc Judge should not delegate to a Commissioner 
functions winch he can and should discharge himself He cannot depute x 
Commissioner to inquire into that which can with equal convenience be proved 
m Court (G) He caunot direct biiu to take evidence which the Court can take, 
or decide points which the Court can and should decide, such as the trial of the 
most important issues of fact m a case , (7) deputing, in efiect, the decision of the 
case to the \moen , (8) as whero an Aincen was deputed in a case of dispuicu 
boundary, the issue turning chiefly on possession before the date of suit (9) 


(1) ivusum Kuman r Satya Kanian, 30 C 
090, 1003 (1003) , Uomanta Kuman v 
Banku Bebari Sikdar 0 C W X 704 (1905) 

(2) BoisogomoS i Xabapict Jute Co , o 
C VV X ccxii (1001) 

(3) Ib see generally Authors EvkIcoco 
Act, notes to s. 33 

(4) Kajah Fnthee v Kara Dhun, 22 W R 
331 (1S74) 

(5) Ginlhar Xagjishet v Ganpat Moroba, 
llB H C R 120,131 132(1874) 

(C) Sbosheo Ram v Xobo Kant, 14 W R 
190 (1870), Ram Dhun t Ram Vfonce, 21 


VV R 280 (1874) 

(7) Buroda Cham v Ajoodhya Ram, 23 W 
R 21)6(1873}, Shitaua V Bhunappa, 24 B 
43, 45 (16D0). Id Knsto Chunder t Brojo 
Mobun, 22 W R 183 (1874), an objection 
that tbo Court itself should hare decided tho 
question was orcmilcd 

(8) Iswar Chandra v Jugat Kisbor, 4 
B L. R App 33 (1870) , Saogih r VIookan, 
1C M 350. 351 (1892) 

(9) Kalce Doas v KJiettro Pal, 17 VV R 
472 (1372) 
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It 13 of tlie utmost impoitauce that witnesses should bo exaimned m open Court, 
and by the Court itself Anicens or other Commissioners must not be made 
the real Judges of important questions of lau and fact, which it is the duty of the 
Court itself to determine Local investigations ought to be restricted to points 
which really require some local inspection for their elucidation Witnesses 
therefore cannot be examined out of Court, except with reference to points 
for the determination of which local inspection is required (1) An Aineen 
should be appointed to hold a local in\ estigation only when it is necessar} to 
inspect the land, to make maps, to obtain information mth regard to pli}sical 
features, to identify land in maps with parcels which are the subject of suit, 
to identify maps with one another with the aid of objects to be found on the 
land For these and similar purposes an Ameen may examine witnesses when 
the evidence which they haac to give is of such a nature that it ought to betaken 
by him on the spot Where, howeaci, any fact can be proved by evidence taken 
otherwise than on the spot it should be taken m Court (2) In short, the local 
investigation referred to m this rule presupposes the existence on the rccorJ of 
independent evidence which rcqmrcs to he elucidated, and that rule docs not 
authorize a Court to delegate to a Commissioner the tinl of an> nntcnal^i^suo 
which It IS hound to try (3) The last Code after the avoids “ ran 

“ anil the same ca>i«oi he comementhj condveUd hy the Judge in fCTSon ’ Ihcso 
words, it w IS bold, showed that when a Judge could convcmentlj conduct a 
local iUNc->tagal\oa\ an person ho should do so 'Iho anfoimution so derived t} 
linn was a matter which, of course, he could take into his consideration m 
deciding the case (4) But it was considered desirable that he should 
result on record so tliat the parties might see what he considered established (J/ 
1 hough a Judge might mow a spot lie could not, in a cose where the issue was 
whether two persons were man and wife, go himself to the village where the Jiar if 
livtd 111 order that lie might make inquiries amongst their neighbours He sliou 
m such rise, Hummoii witnesses and examine them in Court (C) These wiff 
hive now been oimttcd And it has been recently luld that the onu''‘'iou < 
t!ies« Words indicates that .a fudge should onl} make aloe d iiivcstigAmriw 'W 
it H lu res IT) for the purpose of understanding the cvideiici , and should not ' 
s > f(;r tile purpo c of g ithcring information to be used for his judgment, Jei 
iddiUuii d inform ition is required Ins projnr course is to appoint a Conuni' ifi'' 
wlio «. rt port can be u'eil in evidence and wlio can be e\ imincd as a witiu'^’* I 
“May issue” — ihe. rudi,e has a discretion which must hi judieuHj 
• \trci td to grant or refuse u local m\esti|,ition A locil in\i»tioition 
im|xriti\« mivirv « im and a Jiid^ji la not hound to i-«aui i coiunu'.''ioii e 

(D^'iulloo I lUn amx ,rali» 'I lUm Nantia r O lia Ira U ^ " 


aV 1 ' S 3 (Isis). ihmlr r 

N I a f 1 unJ r, 17 W It -•>- (Isl-) 


J », 374 (1011), 13 (’ L J 17 j 

(1) l)«arL% .Nftlli i IV - 
« ii V < .74 r 1 ar r JloiH-- 


> I M i j i, , « ,1 ./Kail. » » . 

(.J ill UlaiCi ill! ri Nubm C liun If, C \\ N 1 32 ( 1 sj 7 ) f y ( i 
/ Iiwar (■'unla t K«ln r, I I^U, J C 3 > 3 (lS''J) 

II R. \i,» 33(ls:o). ll (7) Ji>y 1 - I sr i 11 ui 11 f**'' 


I s L t r il > • !<• I tr'^r t » { tw I 
1 I.' t »*r Ij.ttw t- 1 1’ '■lin 1 ' il n 
>f* Ji r M . ** 1 'I X-' 3-i fl' .) 

Ill u , U r M .» I M !.■» (I" -I 


(7) Ji>jr ( - I i 1 
(<) )1 dl A> sth.> 
17 U it 

(7) I e L..> ri > K 
13s (iJlO) 


I 1 nl I ' * 
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own motion (1) Thougli the propriety of the order mav, under sect 105, be 
questioned in regular appeal, it cannot be made the subject of direct or special 
appeal (2) Whtii a Judge has ordered a fresh local investigation, his successor 
should not interfere v\ ith the order, but carry it out before disposing of the case , (3) 
nor where one inquiry has been earned on, should a second issue for the same 
purpose without setting aside the first (4) If the Court considers it nccessar} 
to order an inquiry, such an mquir) cannot be left to be made after decree (5) 

“ Such person ” — Subject to the Proviso, any person whom the Court 
thinks fit may be appointed A Slunsif may be appointed Commissioner (6) 

The section itself, however, does not now require that an officer of Government 
should be appointed (7) But a Judge should not order a Subordinate Judge, 
whose judgment is before bun on appeal, to go and inspect the locality and make 
a report A Judge from whose decision an appeal is ponding, is the most un- 
suitable person to make such investigation (8) 

“To make such investigation ” — X Conumssioner is bound not to go 
bej ond the points referred to him for inquiry (9) Where a Commissioner 
was only appointed to draw a map and no power was given to him to take 
evidence, statements of persons recorded by him were held not to be evidence, 
and ought not to have been looked at by the Judge (10) Notice should be giv on 
to tho parties of the time when the local investigation will bo held (11) 

10, (J) Tiic Coinniissioncr, after such local inspection as Cs- 
Procedure of commu- he deems necessary and after reducing to 
sloner. writing the evidence taken by him, shall 

return such evidence, togethex with his leport in writing signed 
htj hm, to the Court 

(J) The leport of the Comnnssionei and the evidence taken 
Report and depositions by him (but not the evidence without the 
to be evidence In suit. report) shall be cv'idcuce m the suit and shall 
foim part of tho lecord, but the Couit or, with the permission of 
the Couit, an> of the parties to the suit, may evamine the Com 
mission persoinlly in open Couit touching any of the mattei-s 
Commissioner may be lefcrred to him 01 mentioned in hm icport, 
examined In person. qj as lo his report, or as to the manner in 

which he has undo the investigation 

(I) VIcDonalJ t MuiurRo^,3\V U \ct (f) Uiumuuo sin,!, i p Sm^h n 

\, 153 (ISM ^ L It 533 537 (Iss.’) 

(J) Graham t> I/apt-x IW R Hi (lSl>4) (7) Duorj,a Uasa t « x>r»othun) <1 W R, 

UjkuutNatht I’cvaroo M oih>o ib leOflSCJ) \ bl (ISGG) 

roornol\rsail« Cbiiei Icniath.ib , J*3(Ib51), (») Il«) Sultan r Mos^uiiut ijluo, 17 

R.uhncl»arccT<^lKbRo>.12W R TflflSCD) W R3O0(lb7J) 

(3) sIiurTJoollah i Rawl 'fun U1 1 \V U (9) Rain Dhua r lUm 21 U R. 

101(lSO4) JbO(lb74) 

(4) No«ah S^-uI r Surus>uU> 23 (10) sj,uirar Rhiuu| 24 R 43(1&M 

W. R 93 (H74) (II) Mono© r J 12 W. Ik 

(V) Jugixlaiulii IV.I u « R,>im>©IXl>i*,23 133 (Iv>j}, Jhalhoo Sal.^»« ut 

W R 422 (1'»“,>) I7W R 23')(N72) 
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( /'* ir/icic the Court is for am/ reason dissatisfied luth Ik 
•proceedings of the Commissionei , it may diiect such furtliei tnqiiwj 
to be made as it shall thiiiL fit 


Procedure — A day should be fixed for the return of the report, and tlicn 
for hearing objections to it (1) The report and evidence arc filed, and become 
part of the record (tide post, “Shall be evidence’) The eMdcnce without 
the report is not evidence m the suit It niay be, howe\tr, that oral ttstiiiion\ 
may not be necessary, as where a Commissioner is simplj deputed to mahe i 
measurement, and it is not necessary that the report must haae depo itions 
attached to it to make it legal evidence (2) though, if there be depositions, thc^ 
cannot go in without the report The latter cannot be rejected beciuse the 
\jneen’s remuneration has not been paid (3) The Court considers the report 
and ev idence taken, subject, of course, to any objections that may he taken to 
them b} cither party along inth the other evidence on the record, (4) and mar 
evamme the Commissioner and take further evidence, as to which see post 
While the report may be looked to to evplain a map,(D) the Court should not 
tpKstion the correctness of a imp attached to a report wluch is not impupi^'l 
bj iitherpart) (6) 

“ Shall be evidence Ihe report and evidence if the m\l^tlgatlon i' 
completed, (7) is evidence upon whatever materials it is based though, of cour'< 
it v\ill have more or less wcioht according as the basis of it is more orlosnasoii 
able ind valid (S) and altliough the Court ma) have evcrcised its di 
unwusoly and wTonglj m ordering an inquiry or m giving the Commit-siomr 
evtcnsivc powers (0) but not if the proceeding is without jurisdiction (10) 1^*^ 
Court IS not bound by the report, but maj inquire further into the matter u 
there is m) ncces'it} for so doing The report w for the asjistanre of tin CoJi^ 
ainl is part onl) o£ the evidence, and other evidence niaj be recened to cvjb’^ 
it or show that it was wrong (11) The Court is at liberty to adopt a portion » 
tin report ind n ject tlie rest (12) The report is sufhru nt e\aleiire to 
\ tieerte if it is Ik Ik v» <1 b\ the Court an«l (oii'iid re d sufla a nt without fufti 


(1) Nar-iui I (• li ir Ihun L.- 1 II, .1 
W 11. J (15)73) 

(2) ( hun 1 r Mon -o p Niluinl ur MtiaU ( 1 . 
7 W K l3(lao7) 

(3) J*^4t kt 1 r r Nath, 17 C -■*! 

(|S5J) 

(4) Ib 

MAl,iyiu I \M»4r r U > ( 1 ml r J" 
U I -'Mis’.) 

I ISr; rathll -(I ra 1 liM M'-i*) 1 1 

W !■ .,jl (la 

(*) kal ^ 1*4»« r 1*<I» N*r* rt 13 W It 
ll.Mla o) 

') t 1 r ( * -»r I J > <1 eJ/r, i • 
M It -t3(lH i; »N*f*ni It— 1» 

IJ J U J* > I* I- 1— 


Chuudhnin 1 Coll c>nr •>( M^inuai-I' S 
\\ It -a7 (lhi>7) IXletabuiJi CUo ' 
NifV, iOW ll 312 (ISIS) Klujih 
iIhuUoo Nl c Ut -2 U It 3.X)(I*>71) 

(l») Uinlo a ( burn t (• luch 1 1 u J 
U U oHj (IhUa) lajruth l*nU!i r 
12 M It 130 (1^0 

Null Ml t (1 III -Mui I s I ,.ii s M R . • 

„ I 

(10) Nilt M S r ar I 1 Ml " 

'•3(1- a) . 

(11) Vxin 'wrut,. r \1 n-i-xU ’ *' 

\S n -70(la7-). oj I ) lurtlMf 


(1-) I »)•* iL* 1th \I - If 
tv I ) (la 1) 
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I \ i I If, t4i n rT*ili r it«. It (I) Ih rcj rl is 1 vulcncc in tlm '•uit in wlin h jt n 
un Ir, but in tint Milt onh (-*) 

Examination of Commisaloncr^Thc Comim*'‘<iyiur maj Iw cximmcd 
in iKtRon Tbii i>rii\i«ion, it lias been bihI wns | robnbU considered necessary 
an \mrcn is soincl lung like an arbitrator, ami it iiiaa liaat been thought 
that bo coul I not lie examined ai to liu liroctcdinga (3) In a recent case it 
was Mid (hat the object of this pmvj«*inii >^as to jirotcct the Coinmisaioncr 
(who IS a quasi judicul olheer) on },r«»unds of public poljcj from acxatious 
examination b\ either jaarta and it w is luhl that a Court cinnot arbitrarily 
witlihold permission to examine a Cornuu^siuncr for accounts a«ked b^ a 
jiart) (1) Charge. a against the Commissioner ought to be full> inquired into (j) 
Tina and the last rule do not contemplate the tender of further caidence after 
the ri jKirt, except the examination of the Conmiissioner himself, but they do not 
forbid it TIic^ arc consi-iteut with either course, and the point must be decided 
on general principles arrording to tht facta of each ra'^c (G) Sub rule (3) as to 
furilur inquirj is new 

Appellate Court.'—riK riport must be taken into consideration b\ the 
kpp Hate Court, e\cn though it may be of opinion that local uuestigatiou 
should not base been made (<) If the Court finds the report defiennt in an;^ 
point it can send for the Commissioner and examine hun (8) In Vppcllate 
Court ought not to interfere with the result of a local inquiry except upon dearly 
defined and sufiicicnt grounds, which must be expressed in its judgment (9) 
On the other hand, the rcjwrt should not be made the basis of a judgment to 
the total disregard of the other evidcnec on the r< cord (10) 


Cowmimions to examine accounts 

11. In all) suit m which an exanunation or adjustment of f* 
comiaissioD to examine accounts is necessary, the Court ma} issue a 
or adjust accounts commission to such person as it third>.s fit 
directing Ivim to make such examination or adjustment 


(1) Scelaram MooVetjee v Uamoarain 
Itoolvcrjce, C l\ K Cl (18C0) A MonsiTs 
report of a IocaI invcstigaliou Miten not ebovn 
to bo substantially erroneous 10 its dato or 
rcasomag should convey the greatest weight 
>;S evidence of the f&cU it sets forth Wise v 
Amccrooniuasa Chatoon, 3 W It 219(1805) 

(2) Denohandhu Chose v ’Nistarinl Post, 

12 c 1 B aO(l 8 S 2 ) 

(3) AzunSarungv Alimooddcen 17 W R 
270(1872) tciqo oA to Amias posilioa. 

(4) Silsram v Ram Prosad Bam. 19 
C L J 87(1913) 

(5) Ab lool Kurrecni v Camj l>ell 8 \l R 


172(1867) 

(6) Grish Cbunder i Soshi Shihhartshwar, 
27 0 951.060(1900) s c,4C U N f3l 

(7) Rajnath Pandah t Doorga Loll, 12 
W R 136 (1809) 

(8) Sheo Dyal t Hodgkmson 24 U R 
342 (187a) 

(9) Ranee Sarut i Baboo Prosuono 15 1\ 
R (P 0)15(1870), 6 c 13 Moo I A G07 
cf Protab Chundcr p Ranee Sumomoyw, 19 
" R 361 (P C) (1873) Nilmadhub i 
Raj Kjshore 18 C L. J 220 (1913) 

(10) Bustee Sihoo t Jto'Narain ‘’4 W P 
333 (1875) 
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( iy/n)e the CoxfTt 'IS Joi any reason dnsatisfied xtiih the 
2)roceedings of the Com}ms$i 07 itrj it may direct "iuch further mquwj 
to he made as it shall tliinl> fit. 


Procedure — A d'iy should he fiAed for the ri-turn of the reiiort, and then 
for hearing objections to it (1) 'Ihc rejiort md CMdencc arc Oled, and become 
part of the record {lule post, “Shill bu oidtncc ) TIic c\idcnce without 
the report is not evidence in the suit It iiiaj he, liouever, that oral tcstimon) 
may not be necessarj, la where a Comniiasioiicr is snnplj deputed to make a 
measurement, and it is not necessary tint the report must ha\e depositions 
attaclied to it to make it legal c\idciicc,(2) though, if time be depositions, these 
cannot go in without the report *llie 1 ittcr cannot be rejected bee luse the 
Ameen’s remuneration has not been paid (3) The Court considers the report 
and evidence taken, subject, of course, to any objections tliat may he taken to 
them by either party along with the other c\idtncc on the record (4) and may 
examine tlic Commissioner md take further oMdcnce, as to which, sec f oil 
While the report may he looked to to explain a map,(o) the Court should not 
(question the correctness of a map attached to a report wliicli is not impugned 
by cither party (6) 


“ Shall be evidence ” — Ihc report, and evidence if the juvestigatioii i» 
completed (7) is evidence upon whatever materials it is based though, of couise 
It will have more or less weight according as the basis of it is more or less reason 
able md valid, (8) and although the Court may liaxe exercised its discretion 
unwisely and iviongly lu ordering an inquiry or in giving the Commissioner too 
ostensive powers, (9) but not if the proceeding is without jurisdiction (10) 1^® 
Court IS not bound by the report, but may inquire further into the matter u 
there is any necessity for so doing The report is for the assistance of the Court 
and IS part only of the evidence, and other evidence may be reoened to explain 
it or show that it was >vroiig (11) The Court is at liberty to adopt a portion 0 
the report and reject the rest (12) The report is sufficient c\ idence to support 
a decree if it is believed by the Court and considered sufficient without fmt i^r 


(1) Ham Narain v Goburdhun Lall, 21 
W R 2 {1873) 

(2) Chunder Monec v Nilumbur Mostofec 
7 W R 43 (18G7) 

(3) Jagat Kishorc v Dina Nath 17 C 281 
(1889) 

(4) Ib 

(3) Mahomed Anwar v Roj Ciiiindcr 17 
X\ R 321 {1872) 

(f) Bnjonath Chowdhry i Lall Vleal 14 
W R 391 (1870) 

(7) Ralco Dass v Deb N irain 13 B 
112 (1870) 

(8) Chunder Coomar v I \ Chunder, 19 
a\ R 213 (1871) so SI i\ run 1 Boolh 
Bingb 11 M It I s 1 ) Tmn let. 


Cbowdliram v Collector of ilyinensingt 8 
XV R 287 (18G7) , Dole Gobmd v Chamoo 
Sing 10 XV R 312(1868) Ivliajah AbdooU 
Bhuttoo Sfaojkh 22 XV R 350 (1874) 

(9) Umbica Churn v GoIucL Ch indcf 
XV R 596 (1868) Rajnath , 

Dooiga Lall, 12 XV B 136 (I860) of 
Xuthoo t Gliuncssam Singh 8 XI 


(1S67) 

(10) Ridhoo Sircar t 
153 (18G8} 

(11) Azun Sarung > 
XV R 270 (1872), as 


Phillippe, 10 '' 

V AJimooddccn 17 
to further CFidcuu, 


xile post \r rJ n 1 

(12) loieshnauth Mookerjee v Xlarti 
XX R 93(lf>(4) 
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c\ ulence to corroborate it (1) Ibe report 13 cvideucc m the suit iti which it 13 
made, but in that amt only (i) 

Examination of Commissioner — ^Tbc Commissioner may be examined 
m person This provision, it haa been said, was iirobablj considered neccssarj 
because an bucen 13 something libe an arbitrator, and it maj have been thought 
that he could not be examined as to bis proceedmgs (3) In a recent case it 
was said that the object of this provision was to protect the Commissioner 
(who is a quasi judicial ofEccr) on grounds of public policy from vexatious 
examination bj either party, and it was held that a Court cannot arbitrarily 
withhold permission to examine a Commissioner for accounts asked by a 
party (4) Charges against the Commissioner ought to be fully mgmred into (5) 
This and the last rule do not contemplate the tender of further evidence after 
the report, except the examination of the Commissioner himself, but they do not 
forbid it They are consistent with cither course, and the point must be decided 
on general principles, according to the facts of each case (6) Sub rule (3) as to 
further inrjuiry is new 

Appellate Court —The report must be taken into consideration by the 
Appellate Court, even though it may be of opimon that local investigation 
should not have been made (7) If the Court finds the report deficient m anj 
pomt it can send for the Commissioner and examine him (8) An Appellate 
Court ought not to interfere with the result of a local ingmrv except upon clearly 
defined and sufiicicnt grounds which must be expressed in its judgment (9) 
On the other hand, the report should not be made the basis of a judgment to 
the total disregard of the other evidence on the record (10) 


Comnusstons fo examine accounts 

11. In au) suit m which an cxaimnation or adjustment of fs 
Commission to examine accounts IS ncccssary, the Court maj issue a 
or adjust accounts commission to such person as it thinhs fit 

directing him to mahe such examination or adjustment 


(1) Scctaram Mookerjee v Kauiaarain 
Mooken^c, G It SI (ISGG) \ MuosiTs 
rciiort of a local ui> cstigatioQ « hen not sbonw 
to ho sub^lantiaU^ erroneous in its daUv or 
rcAsoDUig should conrey the greatest weight 
as cTiJcnco of tho facts it sets forth \V 159 f 
V niecroonniasa ChatooD, 3 M U J19(l$Cu) 

(2) Denohandbu Gho^o v XuUruu l>aS4 

12 c b U 

(3) Aztm Sarung t Alimooddcen 17 V\ It 
.70(187^). #f<f 9“ as to ^min s position. 

(4) Sitaram r Itam i‘ra>ad Itszn 19 
t L I »7(1>13) 

(o) Ali'loi 1 Kum'em r tairiUll K 


n2(lbG7J 

fG) Grub Chunder i ftoshi SbikbarLshwar, 
27 C 951, %0 (1900) s c,4C U N C3| 
(7) Rajoath Pandah r Doorga J2 

It 130(1809) 

(S) bheo Djtl r HoJskinsoo 24 M It, 
342 (l87o} 

(J) Itanec Sarut r IlalKM> lOosuoao 15 \S 

It.(P C)15(l!»7y). S.C. 13Muo 1 V ftu: 

cf Prutab Chun lor r Itano« hurnouiojoe, JJ 
t\ It 3t 1 (P t) (ls‘3) NiimadLah i 
Raj Kasbore l!> r L. J 22u(1013J 
(lo) Uuster SelxAi r J •,) Nirsin _4 \V p 
335 (1»75}. 
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] 12. (i) The f'ouit shall fxirnisli the Coniinissioner with such 

Court to give Commls- piocccdiiigs and such instructions 

sioner necessary instruc- as appear ncccssary, and the instnictioiis 
* shall distinctly specify whether the Com 

missioner is merely to transmit the pioceedmgs which he may 
hold on the mquiiy, or also to report his own opinion on the 
point referred for his examination 

TJie proceedings and iejmt {if any) of the Commissioner 
- . . ^ shall be evidence in the suit, hul uJiere the 

to 6? Srt Couit lias rcasoii to be dissatisfied with them, 
may direct further In- ii direct sucb fiuther inquiry as it shall 
thnl fit. 


Accounts — ^T]icse and the nevt rule corrcapoud with sects 180 and 181 
oi the Code of 1859, which m their essentials arc the sinic as the present law (1) 
A Court may issue a commission under r 11 witliout the consent of parties ,(-) 
hut where tlio reference had been made by consent, it was, under the circum 
•^tanccs of tlio case last cited, rcgirdctl is made on an agreement tint the Com 
missioncr sliould decide the questions of fact referred to Jiun reserMng question# 
oflaw to be disposed of by tlie Court (3) .Vs to the proceedings on thccommission, 
Vile post Presulcuc} Higli Courts on their Origmal Side ha%c a procedure and 
officers of tlieir own in and for the taking of account*, and it lias m consequence 
been held that the provisions of the Code relating to the adding of parties should 
be adapted cy pres to tlio requirements of the Court m its ordinary civil ;uiis 
diction (4) A reference to the Registrar of tJic High Coiut has, however, been 
treated as having been made under Uie former section (5) The rule docs not 
require that the Commissioner should be sworn or affirmed (6) A direction to 
a Commissioner to take accounts imder these rules is not a prelmunarj decree (0 

“Necessary’^ — It was held where the plamtiff filed liis hooks m Cow^ 
and they were not impugned, that a comnussion should not haac issued, but 
the plamtiff should have made up the account himself (8) WTiere there iJ 
objection and the items of objection are few in number, they maj be dispo ea 
of in open Court If, liowever, they arc numerous and in order to dispose 0 


(1) Chetty V aiahometl Essa 6 C W N 
G92 atp 700 (1901) 

(2) Watson i Aga ilchcdee 1 1 A 346 at 
p 302 (1874) 

(3) Ib 

(4) Vakatchand v Advocate Gcocnl 8 
B II C R 90 100 (1871) where it was held 
tlwt when a decree had been passed referring 
the matter to the Commissioners office to 
ha\o accounts taken and property sold tho 
Court ha I still power to a Id a party to tho 
suit 

(0) Chetlj V Mahomed Essa, 5 C W R 
192 atpp fJ9 "0o(1901) to tho nai iro 


of the certificate made by tho Commissioner 
m the Bombay High Court see Rustomji c 
Kessowji, 3 B IGI (1879) , and as to exten 
sum of time for making of motion to vary 
report, see Hunniisji v Bomoiijt 9 B 
(1685) 

(0) Eai ^al«lngh v Rai Isirain •> 

H C R 217, 232 (1871) 

(7) IS.ara>anBalkrishnav GopalJn GhadJ 


14 (1S<3) 
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them It IS nrics-NU) 1 ) enter upon complicilod mqinric-* tlio proper corn- c to 
pursue IS to appoint ft Commii. loncr TJus cour«o nn} properlj be pursued 
m tlic fiTvt nistince if the iccount required is not of sueli a nature as to render 
It probable tint tlicro will be no difficult} in dealing witli the disputed dents m 
Court (1) 

Examination — Tlic Court fumidics the Commissioner with such proceed* 
mgs and instructions as arc necc^ary (r 12) The Commissioner maj examine 
the parties and an} witncs cs(2)\\hicbmft} be produced, and call for and examine 
documents rolennt to the inquir} (r 16) 

Proceedings — This includes both the evidence taken (3) and the Com 
mussioncr s report or opinion (4) V distmction is drawn in the second paragraph 
between the proceedings which nn} or ma} not be accompanied by 1 report of 
tho CoinniLssioncr s oj inion and the report The section is now more clearly 
worded 

“Shall be evidence " — The Commissioners proceedings are an mquiry 
for the information of the Court not -a trial llis position is different from 
that of a Judge trying a cau«c The proceeding* which mcludo his report 
when ho la required io report, are under this section to be treated as mere]} 
evT Icnce in the cause If therefore he finds a fact Ins finding is onlj evndcnco 
of that fact but not a decision upon it Tho report cannot be regarded as a 
judgment of a Court for standing by itself it is inoperative It requires 
affirmance by an order of a Court to make it operative (5) It is onl} evidence 
if the Court is not dissatisfied with it The <cction does not restnet the grounds 
of dissatisfaction (0) Tlic Court must be satisfied with the proceedings before it 
adopts them The Court will no doubt m all ca*cs giv c duo weight to the opinion 
of the Comnu«sioner and the duty cast upon it of satisfjnng it«elf as to the pro 
ccedmgs is in practice modified to this extent that it is usual to confine tho 
examination to tliosc parts of them to which exception has been taken by the 
partic-) but the dutv to that extent at all events remains and can only be dis 
charged by such an examination as «ufficient for the purpose of 'atisfjmg the 
Court that the investigation has been conductel bj the Commi *ionor fairly and 
111 accordance with (7) 

Powers and duty of Appeal Court — The fact that the judgment of 
the Court of first instance is an affirmance of the report of a Commissioner, 
does not affect the powers of a Court of Vppeal though when the case comes 
before the latter the situation is of course somewhat different ^\^lat lias 

( 1 ) Degambar Mozamdar t KaliToath Ihftt tho depos t ons arc to 1 0 relumed mtb 
Key 7 C 6x>4 6o7 (1S81) Annoda Pefsad r the report 

BwarLauatb Gangopadbya 6 C 7M {1831} (4) Ib Chclty p 3lahoiacd Eisa 5 

ii which eases the procedure m lating C W t* CO"* at p "07 (1001) 

accounts is la d down (o) Chettj v ilabomcd Essa 5 C W N 

(2) ChandRatup BrojoGobiad 19 W R 692 at pp 01 “Oo <07 (IjOIj, 

14(18 3) on tUU point 13 not law (6) Ahmed^anahhalp KiasajiKarunhiiAl, 

(a) As regards the caso ot Chand Bam p 6BILCR \ CJ ItO 1^ (ISCa) 

Brojo Gobmd 19 W R 14 (18 3) «o last (<) Chetty p ifahomed Ea.» 6 t. \V \ 
rule In Rai Nuts n^h t Rai Naram 3 692 at pp "QC "07(1 >01) 

A II C R 217 at p. 231 tu pointed o it 
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] 12 . (jf) The f'ouit shall furnish the Commissioner wjth such 

Court to giro Commis- proceedings and such instructions 


sloncr necessary Instruc- 
tions. 


as appeal nccessaiy, and the iiistnictioiis 
shall distinctly specify whether the Com 
missioncr is meiely to transmit the proceedings which he may 
hold on the mquiiy, or also to report his own opinion on the 
point leleired for Ins c\aimnation 

(5) The proceedings and repoit (if any) of the Commissioner 
shall he evidence in the suit, but ulierc the 
to 'be^emicnce 'cm'rt Couit lias rcasoii to bo dissatisfied with them, 
may direct lurther In- may direct such fnither inquiry as it shall 
IhinLfU 


quiry. 


Accounts — These and the ucvt inlo correspond with sects 180 and 181 
of tlic Code of 1859, aUucIi in their csscntnls arc tlie feiinc as tlie present law(l) 
A Court may issue a commission under r 11 witliout tlie consent of parties ,{2) 
but whero the reference liad been made by consent, it vras, under the circun 
fttanccs of tlio case last cited, rogirdcd as made on an agreement that tlic Com 
imsaioncr should decide the questions of fact referred to liun reserving questions 
of hwto be disposed of by the Court (3) iVs to the proceedings on the conuiiission» 
vide post Prcsidenc) High Courts on their Original Side have a procedure and 
officers of their own m and for the taking of account*, and it lias in consequence 
been held that the provisions of tlie Code relating to the adding of parties should 
be adapted cy pres to tlie requirements of the Court m its ordmary cival 
diction (1) A reference to the Registrar of the High Court has, however been 
treated as having been made under the former section (5) The rule docs no 
require that the Commissioner should be sworn or affirmed (6) A direction 0 
a Commissioner to take accounts under tliese rules is not a prelunmar} decree (U 
“Necessary” — It was held where the plaintiff filed lus boolcs in Co^nt 
and they were not impugned, that a coiunussion should not have issued, Iju 
the plaintiff sliould have made up the account himself (8) ^Ylieie there i3 
objection and the items of objection arc few m number, they may be dispo 
of m open Court If, however they are numerous and m order to dispose 


(U Chetty V Mahomed Essa 5 C W N 
G92 atp 700(1901) 

(2) Watsou t Aga ^Ithedeo 1 1 A 340 at 
p 302 (1874) 

(3) Ib 

(4) Vakatchand v AdTocate General 8 
B 11 C R 96 100 (1871) where it was held 
that when a decree had been x^assed rt/cinng 
tie inatftr to the Commissioners oihee to 
liavo accoimta taken and proicrty sold tho 
Court h\l still po\'vcr to add a party to tho 
suit 

(fl) Chcltj ti Mahomed Essa, 5 C M N 
09’ atpp 009 705(1001) As to tho naturo 


nf tho certificate made by tho Commissione 
in the Bombay High Court see Rustomj* 
Kcsaowji 3 B 101 (1879) and as to erten 
Sion of time for making of motion to 
report see Hurmusji v Bomonji 9 
(1885) ^ 

(0) Rai Narsingh v Eai Nariin J 
H C R 217, 233 (1871) ^ 

(7) NarayanBalkrishnav GopalJiv 

38 B 392 (1914) and seo Ka] iram 
® Gangarara Sakharain 38 B 331 p 

(8) Cl and Ram v Brojo Gol md 19 

14 (IS73) 
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them It IS nixcsv-ir) to enter uiKin coniplicalcil inqn:nc«, the proper courfe to 
pursue H to ippoiiit 'i CommiS'ionor Tins course nu> properly be pursued 
m the fir-t nislince if the iccount required is not of sucli a mturo as to render 
It probable tint there \ti11 be no difficult} in dealing with the disputed items m 
Court (1) 

Examination. — The Court fumidies the Commissioner mth such proceed- 
ings and inslmctions ns me necessary (r 12) The Commissioner may examine 
the parties and an} witnesses (2) which ina} be produced, and call for and examine 
documents relcnnt to the inquiry (r 16) 

Proceedings. — This includes both the c\idencc taken (3) and the Com- 
missioner’s report or opinion (1) A dI^ttnctlon is d^v^Tn in the second paragraph 
between the proceedings which may or may not be accompanied by a report of 
the Commi-ssioncr’s opinion and the report The section is now more clearly 
worded 

“ Shall be evidence.” — The Commissioner’s proceedings are an mquir} 
for the information of the Court, not a trul Ills position i» different from 
that of a Judge tning a cau«e The proceedings, which mcluJc his report 
when he is required to report, nro under this section to be treated os merely 
ondenco m (lie cause If, therefore ho finds a fact his fiudmg is only endence 
of that fret, but not a decision upon it The report cannot be regarded as a 
judgment of a Court for, standing by il«clf, it is mopcratire It requires 
affinnance by an order of a Court to make it operatne (5) It is only endence 
if the Court is not dissatisfied with it The seetion docs not restrict the grounds 
of dis'Ati'faction (6) Tlie Court must bo «ati'fied ^^th the proceedings before it 
adopts them The Court will no doubt in nil cn«cs give due weight to the opinion 
of the Comnussioner , and the dutj cast upon it of satisf) mg itself ns to the pro 
ceedmgs is m practice modified to this extent that it is usual to confine the 
examination to thosc parts of them to which exception lias been taken b} tho 
parties , but tho duta to that extent at all events remains, and can only be dis 
charged br such an evammatioo as is sufficient for the purpo e of s'itisf)nng the 
Court that the mvc^tigation has been conducted bj the Commi ''loner fairly and 
m accordance witli law (7) 

Powers and duty of Appeal Court — The fact that the judgment of 
tlio Court of first instance is an affimiance of the report of a Commissioner, 
docs not affect the powers of a Court of Appe.al, though when the ca^e conies 
before the latter the situation is, of course somewhat different MTiat has 


that tho (kpcK>Ltioas are to lie returned vntb 
the report 

(4) Ib , Chetty r Mahomed Essa, 5 
C W N C02, at p 707 (1001) 

(5) Chctlj V ilahomcd Essa, 5 C W N 
C92, at pp 701. 705, 707 (1001) 

(6) Ahmed Vanahhaiv KhasajiKamnhhai, 
CBHC R., ACJ 149. ]o0 (1SG9) 

(7) Chetty V ilahomcd Esao, 5 C. AV N 
C92, at pp 700, 707 (1901) 


(\) Degarabar Moiumdac %, hAllyoath 

Roy, 7 C C54, 657 (IS91) , Aonoda Petsad r 
Dwarkanath Gangopadhya, 6 C 754 (1881), 
m which eases the procedure id taking 
accouuts IS laid down 

(2) Chand Ram v Brojo Gobmd, 19 W R 
14 (1873), on tills point la not law 
(1) As regards tho case of Chand Ram r 
Brojo Gobmd, 19 W R 14 (1873), see last 
rule In Rai N'uremgh t> Rai Varaio, 3 
A II C R 217, at p 233, it is pointed out 
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tlicii to be dealt with is tlic <kcrto o£ the Court below, anil wlien tLis ^im 
elTect to tlic findings of the Coinniissiontr, there la tlie added weight of the 
Judge’s decision But the dutj of the Appellate Court is commensurate with 
that of tJic Court of first instm e, and if it is dissatisfied wth the proceedings 
in whole or in 2) irt, it is incumbent on it to do that whicli tJie Lower Court ought 
to liavo done, namely, to set them aside either wJioll) or partiall}, and 'end 
the matter back for such furllicr inquiry is nmy be necessary {1} It is open to 
the Court of Appeal to ded witli the report on matters of fact, and its powers 
are not limited an) more th in arc those of the first Court to questions of principle 
when examining such report (2) In the first of the c iscs 1 ist cited, 3faclean 0 J 
was of opinion that if there had been a fair investigation of tlic matter b) the 
Registrar or Commissioner, and his finding had been confirmed, the Appeal 
Court ouglit not to mterfore except on the strong ground of manifest error or 
inamfo'it abii'se (3) 

Commtssioiis to male jiartxlions 

] 13. XYhae a prehmmary decree for partition has leeii passed, 

Commission to moko lu.i) , III aivj case not pwiidedfor 

partition of immoveable hu section Jf, ISSlie a COmilllSSlOll tO SUCH 
person as jfc thinks fit to make the partition 
01 separation according to the rights as declared in such decree 


I 14 (I) The Conunissionei shah, aftei such iiuiuiry <is 

Si Procedure of Comrais- hc necessary ^ divide the property into as 
] many shares as may be diiected by the order 

under which the commission was issued, and shall allot such 
shares to the parties, and may, if authorized thereto by the said 
order, award sums to be paid fox the purpose of equalizing 
value of the shares 


lOlt 


{3) The Oommj&suojjei fJjaJJ then prepare and s^gu a lup' 
01 the Commissioners {uhere the commission uas issued to 
than one person and they cannot agree) shall piepare and 
separate reports appointing the share of each party and dis 
tingmslnng each share (if so directed by the said order) by 
and bounds Such report or reports shall be annexed to t 


(1) Chetty V Mahoracd Essa 5 C W N 
G92 at pp 701 706 707 (1901) 

(2) Chetty v Mahomed Essa, 5 C W N 
G92, at pp 701 70r 707 (lOOIJ Ahmed 
Aanabhair KhasajiKa irabhu 615 II C R 
149 A C J (18C9), Kankatalav Pulcsbciti, 
CM H C R 36 (1870) [dis3 (romSarapav 
Alalai 1 M H. C E 1 (18G2) , Venkata i 
Venkatararaaiya, ib 418 (1803)] In the 
second and third cases it avas held that the 
ippclJate Court would oxaraino the accounts 
ivrn if no exception were taken to them in 


the drsUCourt but see Venkata V ' 
raniaija 1 M H C R 41S(18G3), 
Chundcr v Gopeo JIadhub 11 
(1869) and Seth Gujmull £- , 

Chahec 2 I A 34 (1874) m which to 
Pnvy Council refused to entertain obje^ ^ 
to an account which had not been broi g ^ 
to the notice of the first Court or 
ground of appeal in India 

(3) Chetti V arahoniod Essa 5 C W 
fOJ (Jaoi) 


1 Ib^T bCULl) 

O 26, r 11 
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comimbbiou and tiaiibuuttcd to the Court , and the Court, aftu 
hearing any objections ^\hlch the parties ni 13 make to the report 
or reports, coujirm, larij or set aside the same. 

(j) ]r/jcrc the Court confirms or varies the report or reports 
'll shall pass a decree in accordance with the same as confirmed or 
varied ; but where the Court sets aside the report or reports 'll shall 
either issue a new commission or make such other order as %t shall 
think fit 

Revenuo paying land — The jnn diction of the Civil Court m matters of 
partition of rc\cuUG pajmg land is restricted onl) on questions alicctmg the 
right of Go\criimcnt to ns«cs3 and collect in its own way the public revenue (1) 
See notes to sect 51 

“ Commissioner. ” — lu the Lat Code the pluril was used It was held 
by Coutifc^, J , that the Court was not bound to appomt more than one Com 
mis'-ioncr , but Tield, J , doubted whether liavmg regard to the language of the 
third clause of the former section, this was so (2) ^Vnd a Full Bench of the 
Ulahabad Hioh Court licld that the Court could not icgall} issue a commission 
to one Commis«ioucr oulj (i) The Court may now issue ^ Commissioa to one 
or more persons Coiuimssioncrs Iui\c been looked on as olEccrs of Court actmg 
bj a majority (1) though it is no longer so as regards Commissioners appomted 
to make a partition Coumussiouers ha\c no lien on the return for their fees, 
and cannot refuse to gwe it up until they ate paid (5) When a Conunissioner 
is unable to execute the commission the plamtifl may apply for the issue of a 
fresh commission and the Court should grant such an application (6) 

Report —A party ou the origmal side of the High Court de«irmg to moa e 
to a ar) a report made by the Commissioner must not onl} file his exceptions 
to such report but must also make his motion to aoir} it, withm twenty days 
after the ^mg of the report or if the Judge or the Court ha\c allowed him 
further time for such application then within the further time so allowed (7) 

“ liletes and 'bounds ” — •'Tbe‘'e arc merely the mcaauiements and the 
limits of the shares which ma> be mentioned m the Commissioner s report 
“ Bounds there do not mean a wall to be built A Court has no power under 
this section to order its kmcen to cause a avail to be built separatmg portions of 
property of a\hich partition has been decreed (8) 

(1) Ju^udL-huF} 1) biat Kailatb Cbundta 29 V 2Jo (100b) 

24 C 725 (1807) Ruttun Moneo i Rrojo (1) Rajendra ilatilal i Ramuarayau 
Mohun, ?2 W R 11 (1874) Ajoodhia Lall MaUbl 3 B L R App 3 (1809) 

V Gania.m IaU 2 C R. R 134 (1878) (5) v Mviddoboodun Boutke 

Cbundcioath Rundi v Hur Ramin, 7 C 153 24 (186a) 

(ISSl) , Zahrun v Gouri Sunkar, 15 C 198 (6) Masam un uisaa t Bitifan 32 4 319 

(1887) , Dcbi Singb t Sheo Lnll Ito C 203 (1910) 

(18S9) Hemanta Kumari v Jagidjndra (7) Rairottam t Hari Chand 13 B 3GS 
Rath 18 C L J 520 (1913) (1889) 

(2) Gjan Chuuder t Burga Churn 7 C (8) Sohau Lai t Hardco &abai 19 A. 101 

318(1881) (18 H)) 

(3) 2Iukbaud i aiubamuiad \li Ivban 
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tlicn to be (Icilt NMtli IS tlic (kcrec of the Court btlou, and ^\]lcn this 
effect to tlie findings of tlic Coiiuui&sioiicr, tlicro is the added Ascight of tlie 
Judge’s decision But the dut} of the Appellate Court is commensurate mtli 
tliat of tlio Court of first instan e, and if it is dissatisfied uitli the proceedings 
m ^\llolc or in ji irt, it is incuinbcnt on it to do tliat uliicli tlic Lo\\cr Court ought 
to lta\c done, nainclj, to set tliuii aside either ulioll) or partiallj, and send 
the nutter back for sucli further inqutr) is nia> be nccessar} (I) It is open to 
tlie Court of Appe il to deal with the report on nutters of fact, and its powers 
arc not limited ni) more tli in are tliosc of the first Court to questions of principle 
M lien e\ammmg such report (2) In the first of the eases last cited, "Macleaii, C J 
was of opinion tint if there had been a fair investigation of the matter bj* the 
Registrar or Comnussioner, and his finding had been confirmed, the Appeal 
Court ought not to interfere except on the strong ground of manifest error or 
manifest abust (3) 

Comimssiom to male parlitwiis 

1 13. Wliete a preliviinary decree for paitUion has been jiassei, 

Commission to make ^bc Court may, in ani/ case not 
partition ol immoveable hy section JC tSSUC a COJllimSSlOIl tO SULU 
person as it tiunks lit to make the paititiou 
Ol separation accoiding to the riglits as declared in such deciee 


14 (J) The Commissioner shall, ajtei such inquiry as uwy 

Procedure of Coramis* he necessaiy, divide the property 
sioner. many shares as may be diicoted by the ora 

under wbicb tlie commission teas issuct?, and shall allot sue 
shares to the parties, and may, if authorized thereto by the sai 
order, award sums to be paid foi the purpose of equalizing tn 
value of the shares 

Thii Gomjm'iSJiwiU. •sbaJi and sign a 

Ol the Commissioners {where the commission ivas issued to 
than one person and they cannot agree) shall pi&pare and 5^? 
separate reports appointmg the share of each party and 
tmguislnng each share (if so directed by the said order) by 
and bounds Such report or reports shall be aiine'^ed to 


(1) Chetty V Mahomed Essa, C C W N 
G92, at pp 701 706, 707 (1901) 

(2) Chetty v Mahomed Essa, 5 C W N 
CJ2, at pp 701, 706, 707 (1901) Ahmed 
Nanabhaiv KhasajiKa irabhai, OH 11 C R 
149 A C J (1869), Kaakatalav Polcahetti, 
CM H C R 3G(1870)[dis3 fromSarap^v 
^lalai, 1 M H. C R 1 (1862) , Venkata v 
Vcnkataramaiya, ib 418 (1803)] In the 
second and third cases it iras held ibat the 
Appellate Court ^\ouId examine the accounts 
o\rn if no exception were taken to them in 


the fin.t.Court , but seo Vcokata n 

Kima.ja,lM IT C R 41S(18C3) . ^ 
Chunder v Gopeo Madhub H , 

(18C9). and Seth G.jmhJl e 
Lhec, 2 I A 34 (1874) 

Pnvy Council refused to entertam o 
to au account which had not been ^ 
to the notice of the first Court or m 
^und of appeal in Inilia r r W N 

(3) Chetty i ^rahonicd Ess*'' u 0 
f92 (1901) 


1 tU>T bUlLU 
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toiumibaioii aud tiaiibuiittcd tu tlio Coiut , .md the Court, after 
hearing any objections winch the parties nia) make to the reiiort 
or reports, shall coiifmu, lary or set aside the same. 

(j) ir/icrc the Court conjirms or tones the report or reports 
it shall pa^^s a decree m accoidaucc tilth the same as confirmed or 
iaricd ; but uhcrc the Court sets aside the repoit or reports it shall 
cither issue a new coinniission or make such other order as it shall 
think ft. 


Revenue paying land — The ]un<^(liction of the Cml Court m matters of 
partition of revenue pacing laud is restricted onlj on questions alicctmg the 
nglit of Goicrnmcnt to a'sscsa and collect m its own waj the public revenue (1) 
Sec notes to sect 51 

“Commissioner” — lu the last Code the plural was used It was held 
by i’ontifc\, J , that the Court was not bound to appomt more than one Com 
mis'^ioncr , but 1 icld J , doubted whether, havmg rcgird to tlie language of the 
third clause of the former 'cction, this was so (2) iVml v Full Bench of the 
Uhhabad Hioli Court laid that tho Court could not legallj issue a commission 
to one Commi‘'''ioncr oul) (i) The Court luaj now issue a Commission to one 
or more persons Commissioners have been looked on as officers of Court acting 
b) a majority (4) though it is no longer so as regards Commissioners appomted 
to make a partition Commissioners have no htn on the return for their fees, 
and cannot refuse to give it up until they ate paidfo) WTien a Comiaissionet 
IS unable to ctccutc the conmu^sion the plaintiff ma) appl} for the issue of a 
fresh commission and the Court should grant such on application (6) 


Report — A party on the original side of the High Court desirmg to move 
to V irj a report made by the Couimiseiouer, must not only file his exceptions 
to such leport but must also make his motion to varj it, vvithm twenty days 
after the filing of the report or if the Judge or the Court have allowed him 


further tune for such application then wathiu the further time so allowed (7) 
Metes and bounds ” — These arc merely tht. measurements and the 
limits of the shares which maj hi mentioned m the Commissioner’s report 
“ Bounds there do not mean a walj4o be built Court has no power under 
this section to order its Vmeen to ftusc a wall to be built ceparatmg portions of 
of v\hich partition has ^en decreed (8) 


(t) Jogodi-hurj Dkbtai KaJla^yhundra, 
2i C 725 (18J7) Kuttun Wp Sk Brojo 
Vlohun, W ll 11 (1874) /Jjbodhia Lall 
V Gumaru Lail 2 L I< ^ 134 ( 8,8), 
Chundoiaath Kundi i Hur Isarain, 7 C 153 
(1881) , Zahnin v Gouri Suakar, 15 C 138 
(1887) Dkbi Smglrv Sheo Lall, 16 C 203 
(1889) Hemanj^ Lumaii v Jagidindra 
^ath 18 C L/T 520 (1013) 

(2) 0>an L'hunder t Durga Churn 7 C 
JIS (Ihsl)- 

(3) iluTthaua I iluhauimad \Ii KLud 


23 L 2io (lOOo) 

(I) Ita^cadia 3UUlal r Banmarajaa 
Malilal 3 B L R Jkpp 3 (IboO) 

(o) Rajmohcenvr Muddoioodun, BocrLc 
21 (ISCa) 

(6) M.-is u m un mssa r Litilan 32 A. 313 
( 1010 ) 

(7) ^axrottam r Hari Cband, 13 B 3CS 
(1889) 

(8) Sohan Lai r Hardco Sahai, 13 V. 10-1 

(is 16) 
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Decree — lu suits for partition of iminovcabic jiropcrt} not pacing levcnue 
to Government, tlic Court, if it Ins the information before it ncccasarj to enable 
It to make a dccieo not only declaring tlic rights of tlic parties but actually 
fhjug the particular ucas, or rooms, or parts of the homu, as the ca'c nmy be, 
of which possession is to be gi\en to the parties respectively m partition, may 
make such a decree without employing thepiocedurc of these rules, and tlie decree 
so made w ould be enforceable m execution, and possession of the re pectn e areas, 
looms, etc , could be given to the parties m execution of the decree (1) But 
where, as most gener illy happens, v Court has not the information necessary to 
the making of such a decree, it must make a preliminar} or interlocutory decree 
of a declaratory nature, and tlien adopt the procedure of these rulca by appomtmg 
i Commissioner, or Commiseioncrs, whose duty will be, not to giac possession, 
for at that period there would be no decree capable of execution b) possession 
but who should allot such shales lo the parties, award the sums to be paid m 
case sums iro to bo paid, and then prepare and sign i report ippomting tbc 
ah lies and distmguisliiug such sliarcs by metes and bounds, if ordered ^0 to 
do (2) Ihc Commissioner, or Commissioncis, must then submit that report 
to the Court, and tho Couit, after giving the parties an opporttmity of object 
mg (3) to tho report, might under the last Code quash tlie report and proceedings 
of the Comuussionei or Commissioners, and issue a new conuni'sion, or 
Iho Commissioners agreed) pass a dccieo m accordance vnth the report Ite 
dcciee m accordance with such icport would be a decree allotting the speciiw 
shares, areas, rooms, etc , distinguishmg them where po sible, by metes ana 
bounds or other adequate description, and decreeing to the respecti'® parties 
possession of those portions of the property allotted to tlum In 
case that would bo the final decree It is true that the interlocutory decree 
would be appealable, (4) but for all that it is not the final decree or the decree 
which is capable of execution, except po&sibly for such coats as it might 
to be paid It is merely of the character of an mtcrlocutoiy and declaratory 
decree (5) It is only aftci a decree has been made by the Court expressing 
approval of tie partition scheme that there is any decree capaWi? 
as a partition decree (6) In a case which falls under the second of the 
mentioned categories, the appointment of a Commissioner, whether he be 
Amm of the Court or some one else, is not the issumg of a process m cxcc 
of a decree, nor arc any proceedings of such Commissioner the carrying 0 
my process m execution The time has not yet ariived for execution 0 
decree (7) Proceedmgs under this rule for the nurposc of eSectmg partition 
proceedmgs in the suit itself and not proceed^ »s m execution of a decree^ 

(1) Krishnamachanar t Kuppunimal, 31 Aloliuu, \-^ 

\l C40 (1908) 

(2) Sliah MuliaiDinad viit SiD^h 20 

A 311, 312-314 (1803) ~ ~— 

(3) Shah Muhammad t Han\faat Siugb, 
supia SCO as to acquiescence barring 
objection Gyaii Chunder v Durga Churn 
7 C 318 (1881) 

(4) Shab Muhammad v Hauuant biiiob, 
aujra SCO Bhola ^•utb v Son (mom Uisi 
1- C 273 (l 8 So) , lie; u Behan i lul 


200 (1835) Dulhin 


Mohuu, 

Ra Iba 
Doy V 

—^5} Siuu iiuiaxuuKu 
supra \ 

(6) AbdujSjmadt A'bdur Razzaq • 

409 411 (1800) . 20 

(7) ShahMubammad* Kaimuitmi, 

V 311 312 314 (1808) I, 

(8) Dtarkinath Misstr t Banud 
Mtosti,22C 42 j(1SJu), loll in last case 


I 2I A 
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Tlio amendments m clause (2) and the addition of clause (3) replace the following 
^v ords m tlic former section ” either quash the same and issue a new commission 
or {ichcTC the Commissioners agree tn their report) pass a deerte m accordance 
therewith ” The pro\ isious are the same with this diUtrence, that the Court 
has not now to pass a decree uhero the Commissioners agree, but has in cierg 
case power to confirm, vary, or set aside (1) The action of an Amm appomted 
under this rule m a partition suit to demarcate the shares assigned to the respec- 
liv e parties to the suit is not the executmg of a process for enforemg the judgment 
vvithm the mcaumg of article 161 of the second schedule to the Indian Limitation 
Act, 1877 (2) An order passed m a suit for partition, subsequently to the pre* 
limmarj decree appomtmg a comnussiou to make the partition, is not an order 
m execution, and therefore is not appealable under ■sect 47 It is an mter- 
locutory order pendmg the suit which has not been finally decided , and the appel- 
lant may take objection to it m an appeal against the final decree (3) \\Tiero 
lu smts for partition, possession is sought of a definite slnrc of a propert) consist- 
mg of a number of houses, the principle m such cases is. tint if a property can be 
partitioned without destro^mg the mtrimic value of the whole property or of 
the sharea, such partition ought to be made , but where partition cannot be made 
without destroying the mtrmaic value of the property, then a mone> compensa 
tiun should be given (4) The decree must be stamped (5) 

Appeal. — application for the appomtment of a Commissioner was held 
not to bo n matter commg within the scope of sect 244 (now 47), and thercfoic 
no appe il lay from an order made on such application (6) 

General 2>roii$ions 

15. Before i&suiug any commission undti tins Order, the [$ 

Expenses oi commis- Court may order such sum (if any) as it 
sloa to be paid Into Court, thinks reasonable for the expenses of the 
commission to be, within a time to be fi.\ed, paid into Court by 
the party at whoso instance or for whose benefit the commission 
IS issued. 

Costs — Costs of I commission to take evidence was oCuerall} madt costs 
in tlic cause , (7) and tins has been done where i commi'siuu is«ued to ciamme 
a purdanashm at her ow n request (8) A Comuu'-sioner li is no lieu on a return 
of partition for Ins fcc«, lud cannot refuse to give it up till thej irc paid (9) 

(1) Cf JciuU I’nsad r Gaun Sab&i, IIS (5) mUnm r lUmLruhns -J D 3 (/j 

A 75 (1005), 'ibcrc it held that tbo (lltUf) 

Court ini^ht uceij t or rej <t the report but (b) Jatla r MadrpaUi,17M L.J 

could not uiodifj It 111 (lOOC) 

(2) Shah Muliammad t Hanuant Sin^b. (7) C ahau r Owtn M (ls<4~t>5) 

20 V. 311 (IsOa) (s) MoaciiJrubl.c<o»jn Cuaaa r Su^hcc 

(3) Jogodishurj Ikbca v KAilosh CLundn Lhoous Iliiaoj, 5 C froo (IssO) 

Lahirj, 21 C. 7-0 (lfe97) (9) {.ajctuhccj} r iluidjost^Mljn 

(I) VohauulUh r Kali Kiokur Kur. IOC. Hcj, Bourhe, J1 (I'-Ca) 

075(1^*1) 
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WJiilc It IS coinpctcut to a Court to require that a sum sliould be deposited, the 
onussion to exercise this po^\er does not debar a Comuussioucr from recoveruy 
las remuneration fiom the party at i\Uosc instance he was engaged (1) It has 
bceu held by the iladras High Court (2) that the Code docs not authorize the 
dismissal of a suit on refusal or failure of a part) to deposit the amount ordered 
under this section When after the issue of a commission it is found that the 
work is m excess of the amount paid in for the costs of tlie eomnussion, and that 
the party at whose instance the commission was issued is not willing to pay, 
the only way m which tJic additional costs can be realized is by making the amount 
costs of the smt, and entering the same m the decree iin order for depoaituig 
additional costs when not entered in the decree cannot be enforced (3) 


16. Any Commisiionei ab) 2 )ointcd imdei this 0)der may, 
Powers of Commis- unless Otherwise directed by the order of 
appointment, — 

(a) examine the parties themselves and any witness whom 
they'’ 01 any of them may pioduce, and any other 
person whom the Coimmssiouei thmbi piopei to call 
upon to give evidence m the matter refened to him , 
(h) call tor and examine documents and othei things relevant 
to the subject of inquiry ; 

(c) at any reasonable tune enter upon or into any land or 
building mentioned m the order 


Powers — A Coirunis&ioner has wide powers and discretion to niquue aj 
he may into the matters referred to hnu for mvcstigation (i) He is entitled 
to take evidence m tlio matter referred to him (5) Where instructions are 
given in the jirescnce of both jiartics, and no objection is made b} either then 
and there, tlie) have no ground of complamt after the Commissioner has carried 
out his mstructiona, if the Couit acts upon his report (6) He cannot, howeM.r 
go beyond the terms of the order appomtiug him (7) 


] 17. (i) The provisions of this Code lelatmg to the sum 

AitenaaMea,.rf exam.- zoning, attendance and examination of iii 
nation of witnesses before nesses, and to the remuneration 01, 
Commissioner penalties to bc imposed upon, witnesses^sbaU 


(1) GopalaratoaiUdyjar v Bupala Xan 
suiiina, 4 M S99 (1882) , aa to nature of 
remuneration, see ItagaTa Chariar t Vedanta 
Cliariar, 3 il 259 (1881) 

(2) Ita^ava Chariar t Vedanta Chariar, 3 
M 259 (1881) 

(3) Tadlim I’ro&had Singh v Sardar Coo 
mar Narajan Singh, 10 C W N 234 (19(K,) 

(4) Mohun Lall i Uunopoorna Dossec, 9 
W II 5GG, 5CS (1SG8) , as to calling for wilb, 
SCO Unnopoouah Dabce v Rauco Koloclio 

lultOD SJ (183 J) 


(5) TmcouriDcbiv Suttja Hoyal Baiiui.J’i'i 
DC L J 105 (1889) [duty of 

when examining accounts] 

(6) Bisscssur Roy v Ivanchun Roj 
W R 15x1 (18G9) 

(7) Ram Dhuii v Ram Monco, 21 ” 
280(1874) ShiboSoondureow RamChundt , 
17 W R 409 (1872), Bustco Sahoo i 
Narain 24 W R 338 (1875) , Bijoy Gobio 

t Xalco Pro&iinno 10 W It 294 (1 ’ 

Doogar Chum t NetiuChm) 21 W R 
(1875) 
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apply to pcrbOiis riMpmed to give evKleiiLc 01 to pioduco docu* 
incuts under this Order wlictlicr the commibsiou 111 execution 
of Miinh tlicv are bO re(piircd has been issued by a Court situate 
within or by a Court situate beyond the limits of British India, 
and for the purpobcs of this rule the Coiunussionei shall be deemed 
to be a Civil Court, 

A Commissioner wwy apply to any Court {not hciny a 
Hujh Court) icithin the local limits of uhose jurisdiction a ivUncss 
resides for the issue of any process uhicli he may find it necessary 
to issue to or ayainst such witness, and such Court may, in its 
di'^crction, issue such process as it considers reasonable and proper 

Powers of Co mm issioner — A Commiissioiior was under the last Code 
\aitcd \ntli the powers of a Ci\tl Court to summon witnto'cs and enforce their 
attendance under the pro\i«ions of the Code But a private Commissioner, 
without the machinery of a Court, might find practical difficulty in enforcing 
the order. In a case in which a pri\-atc Comitu'sioncr experienced difficult) 
m enforewg the attendance of witnesses before him, the Calcutta High Court 
directed the return of the commission and sent it under sect 38C (now r 4) 
to the Civil Court, withm whoso jurisdiction tlie witnesses resided (1) It has, 
therefore, been enacted that, as is ahead) the practice m man) places, a private 
conuiiissioncr ma> causo his processes to be executed through the Court having 
ioca! jurisdiction wlierc the Witnesses reside It has hern held in Bomhaj, on 
the Origmal Side, that an attachment will issue to compel a party to obej an ordci 
made b> a Commissioner upon the certificate of the Commusioner that such 
order has been nude and disobojcd vxithout m the first instance, inakmg such 
order a rule of Court (2) 

18. (J) Where a conmussiou is issued under this Ordei, 1 

Parties to appear before the Court shall direct that the parties to the 
commissioDer. glut shall appear before the Commissioner in 

person or by their agents or pleaders. 

{2) Where all or any of the parties do not so appear the 
Commissioner may proceed in their absence 

Appearanceof parties before Commissioner —Act VIII of 1859 sect 
181 A party, refusing to appear before an iVinccu at the time he holds his local 
in\esti<’ation, is not at hbert) afterwards to take any objection to his report (3) 
In the case of Eshan Chundez v Soorjo Lall,(4} it was held that where a plamtiil 
falls to appear before a Commissioner, and the defendant appears, the plamtifl 
11 liable to haa e his suit disini«scd with costs Before proceedmg under clause (2) 
due notice of the time and place fixed for proceedmg should be given 


(1) Mahomed All v Wazid All, 23 C 401 (3) Bamun Doss t Brojo Ju*horc, 0 W It 

(1896) I30(1SGO) 

(2) Dhurandhardas i lihau Govind, lO (4) Marsh 139 (18&1) 
n U C B 4(1873) 



ORDER XXVII. 


Suits hij or against the Goicrnment or Public Officers in then 
official capaciOj. 

1. In any suit by or against the Seactary of Slate for India 

Suits by or against 111 Couiicil, the plaint 0) w) litcn Statement slioll 

Government Jjq signed fjg such poson as tlie Gowniueni 

may, by geneial oi special oidcr, appoint in this behalf, and shall 
he venfied by any whom the Goieinmcnt may so appoint and 

who IS acquainted with the facts of the case. 

Suits against Government or Public Officers— Sec notes to sects 
79-82, ante 


] 2. Persons being ex officio or otherwise authorized to act 

Persons authorized to for the Goveinment in respect of any judicial 
act lor Government. proceeding shall be deemed to be the recog 
nized agents by whom appearances, acts and apphcations under 
this Code may be made or done on behalf of the Government 


] 3. In suits by or against the Secretary of State for Indi^ 

Plaints in suits by or ' 
against Government 

of the plaintiff or defendant, it shall be sufficient to insert tne 
^^ords “ The Secretary of State for India in Council 


4. The Government pleader m any Court, oi such other 
Agent for Government to person as the Local Government may for any 
receive process Court appoint m this behalf, shall be t 

agent of the Government for the purpose of receiving processes 
against the Secretary of State for India in Council issued by sue 
Couit. 


5. The Couit, in fixing the day for the Secietary of p**' ® 
Pi,.nr, nf rin„ fr,r fln- /oi* luditt iH CouHcil to aiiswcr to the » 
pearance on behalf of shall allow a reasonable time for the necessa y 
Government cominimication With tlic Government thioug 
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the proper cliannel, ami for the i&auc of mstnictioiis to the Govern 
mont pleader to appear and answer on behalf of the said Secretary 
of Stato/or India in Council or the Govermnenf, and may extend 
the time at’its discretion. 

6. Tlie Court may also, m any ease in which the t* 

... , . Government pleader is not accompanied by 

able to anjwcr qucstioas n,ny pcison On tiic pait of the Secretary of 
CoT^ncat State for India in Council, who may be able 

to answer any material questions lelating to 
the suit, direct the attendance of such a person. 

7. (1) llVicrc the dcjtndant t$ a public officer and, on [s 

Exteasioo o( lima to summons, considers it proper to 

enable pub/ie° omcer to make a reference to the Government before 
®^6rc^«”n5otoGQTcrn- aiisw cling the plaint, he may apply to the 
Court to grant such e.xtcnsion of the time 
fixed in the summons as may be necessary to enable him to make 
such reference and to receive orders tlicreon through the proper 
channel. 

(2) Upon such apphcation the Court shall extend the time 
for so long as appears to tC to be nccessaiij 

8. (i) Where the Govcnimcut undertakes the- defence of a [s 
Procedure in euits suifc againsfc a pubhc Officer, the Government 

againet public officer pleader, upon being furmshed with authority 
to appear aud answer the plaint, shall apply to the Court, and 
upon such apphcation the Court shall cause a note of his authority 
to be entered in the register of ciiil suits 

(J?) AJn appJjcatjftQ jmder {J) 3s mido }>y is 

Government pleader on or before the day fixed in the notice for 
the defendant to appear and answer, the case shall proceed as m 
a suit betw'een private parties 

Fromded that the defendant shall not be liable to anest, 
nor his property to attachment, otlicrwise than m execution of 
a decree. 

Government undertaking defence — Tins does not change the nature of 
the suit, which will continue as before The suit is against the ofB.cer, and agamst 
him the decree, if any, must be passed (1) 


(I) O Kmcalyg C P C . Qoto to s. 4-0 


ORDER XXVIII. 

Suits by o> against Mtlilaiy Men. 

] 1. (i) Wheie .my officer oi soldier actually serviug tlie 

onicers or soldiers who Goveiiiiiieut 111 a iiulitary capacity is a party 
cannot obtain leave may to a suifc, and caiiiiot obtain leave of absence 
™''o°r'™taYio'’r 7 hem.‘° pwpose of prosecuting or defending 

tlie suit in poison, he may authorize any 
person to sue oi; defend m liis stead. 

[J) Tho authority shall be in writing and shall bo signed 
by the officei or soldier in the presence of (a) his conimaiiding 
officer, or the next subordinate officei, if the patty is hiinseu 
the commanding officer, or (6) where the officer or soldier is 
serving in military staff employment, the head or other superior 
officer of the office in which he is employed. Such commanding 
or other officer shall countersign the authority, which shall be 
filed m Court. 

{3) When so filed the countersignature shall be sufficient 
proof that the authority was duly executed, and that the officer 
or soldier by whom it was granted could not obtain leave of 
■ibsence foi the purpose of prosecuting or defending the suit m 
person 

Explanation — -In this Ordei the expression “ coiiiiiianding 
officer ” means the officer in actual command for the tune being 
of any regiment, corps, detachment or depot to which the officer 
or soldier belongs 

1 2 Any person authorized by an officer or a soldioi to 

Person 50 outhorlzed piosecute Or defend a suit in his stead iimj 
may aet personauy or prosecute or defend it m person in the same 
appoint pleader manner as the officer oi soldier could do if 

piesent , or he may appoint a pleader to prosecute or defend the 
suit on belialf of such officei or soldier 



A«Al>br MlLllAUV MEN*. 1I0‘J 

— U 

3. Procctostb '■ciNuil uijoii any pei&on authouzutl by an 

Service on non so MJk/tr i «/e / 01 UJioii ally 

auU\oritcd,^''or*^ w" his pleader appointed AS afoicsaid by such puisuji 
pitadtr, to be sood bh.vU be.vseflcetual AS\{ tUcyhad bccubcived 
scnjce. .j ^ 

on the party m person. 

Military jacii — Aa tcginla suits agaiust soUhern, set Aiwy 
Act, 1831, .ind CifiC cilotl (1) II .1 person suta for u soldur without autlionty 
tliQ -uit must be di«im'-scd , (2) and an objection to the plamtifl’s right to bring 
the suit, tliougli not taken m the Court of first inst mcc, was allowed on second 
appeal (1) The provisions of sect 168 of the last Code hive bttii embodied 
m 0 V IT 28-29, wliicb deal with scnicc on iiuhtarj' men 

11) Mahomed baib e 10 M 310 

(1W7) 

(2) bhimm Vitlul i Ubvgjflhcbai, 0 


B II C U A C J 20(ISC9). 
(3) Ih. 



OKDKll XXIX. 


Suii^ hfj or againU Coiforations. 

) 1. lu fauita by oi against a corpoiation, any pleading 

Subscription and veri liiay bc Signed and verified on behalf of the 
flcation of pleading coipoiatiou by tbc sccrctary or by any director 
01 other jniiicipal oilicer of the coiporatiou who is able to depose 
to the facts of the case. 


] 2. Snhyect to any statuloty provision legulathig souce o/ 

Seniee on corporation. 

tion, the summons may be seiTea— 

(а) on the seoiot.iij’, or on any dtrector, or other principal 

officer of the corporation, or 

(б) by leaving it or sending it by post addi essed to the corpse 

(lOH at the registered office, or if theie is no rcgistcm 
office then at the place ivhcie the corpoiation carries on 
business. 


3. The Court may, at any stage of the suit, require the 
Power to rcuiro per pomonal appearance of the secretary or of 
sonai attendance oi officer any director, or other piincipal omcer oi la 
lA corporation. corpoiation who may be able to anstvei 

material questions relating to the suit. 

“ Corporation.” — The corporation contemplated by the former Codo^^i^ 
it ^^as held, a corporation as known in Eujjlish law, that is, a corporation crea e 
with the express consent of the Sovereign, or of such antiquity that the consen 
of the Sovereign may be presumed (1) Thiw, the ALhara Panchaiti, on associa 
tion formed by the followers of Guru Nanak, vho flourished in the mteen 
century, and havmg no royal sanction, though it be a coiporatiou under ^ 
Civil law, was held not to bc a corporation under English law (2) A couipmy 
which has been duly registered under tlio Indian Companies Act of 1882 is ^ 

(J) Pancbaiti Akliara r Gauri Kuar, 20 A CommiUcci' BurjorjiBanwnji, 14 ^ 

107, ICO (1S07), as to corj,>oraticjns by pio (1889) ^ 

scription, ECO Yusuf Bej i Boird of loitijii (2) Panchaiti Akliarv v G luii " 
Musaions, I(j .{^■^0, 422 (li>04) , uiiJ as to tlio 107(1897) 
attributes of a cr^'oration, bce CautonmcDt 
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corpontlyu (1) fhcri. la iiotlnug >ii r 1 to cvtludL. {roiu ita optratiuu v forcij^n 
(oq)UMtiuii or I furcioii toinpa))\, md there >s notliiiig in t]ic Code, or in the 
Indnn Coininnaa Act, requiring such coqiomtion or compinj to be registered 
under the Indi'in Coinpnnics Vet before it cm cliim the benefit of this rule (2) 
llio {oruii.r section referred alao to compiuica nuthurizcd to sue nnd bo sued in 
the name of "in officer or trustee Autliorit) to sue or be sued m tlic name of an 
officer or trustee can onlj be conferred by Act of Pirlumcnt, or by an Vet of 
tlic Indian Legislature, nnd there ire some Acta in the Indian Statute Book bj 
uhich cert an coinpauiea arc authorized to sue or be sued in the luiuc of nn 
officer (3) Wlicrc the actuarj of in as«uriiict company cstiblisjicd in London 
b} Act of Parlinmcnt, uluch ga\c lam the pmilcge of smug there ou behalf of 
the compaiu, sued in India, it was held, though the Act did not extend to this 
countr), that he might sue, misiuuch as the insured must be assumed to luve 
notice of the Act under which he could sue ind be sued, and the contract might 
be considered as in effect made b> him on!^ (4) The rule now omits reference to 
such companies Most companies arc registered, and a registered company 
IS 1 corporation Companies authorued to sue and be sued in the name of an 
officer or trustee must, it was said, be act) few, if, indeed any exist md it lias 
been thought that they do not appear to call for special treatment 

Suits by or against corporations — ^Theso rules do not deal with the 
question who ina} sue or be sued and in what manner but merely deal with 
two incidents of procedure m such suits, mz the subscription and verification 
of the pbmt and ’service ou a defendant corporation The general rule howeacr, 
13 that a corporation (and a registered company is such) must sue and be sued in 
Us corporate name (0) and cannot sue (6) or be sued (7) through an agent A 
company " authorized to sue and be sued,’ etc , will of cour'-o sue and be sued 
m the name of the officer or trustee It has been held that m the case of a suit 
bj (8) or against (0) an unregistered and unincorporated company or association 
not authorized to sue or bo sued m the name of an officer, the names of the 


(1) CanjptjcUv Jackson, 12C 41 44(ll>8\>) 

(2) Singer Manufacturing Co v Baijnatb 
30 C 103 (1902), dist \usuf Beg u Board 
of Missions 10 A 420(1894) in wluch it ivas 
not shown that the party claiming tho benefit 
of s 435 of tho last Code was a corporation 
and see Jonts t Tagore iulton 388(1815) 
post 

(3) Campbell r Jackson 12 C 41 44 
(188o) 

(4) Jones I Tagore hulton 3S8 (ISlo) 

(o) Ram Dosa v Stephenson 10 W B 3G0 

(ISGS) and accordmg to Frivato Inter 
national Law a corporation duly created 
according to the law of one State may sue 
and he sued in its corporate name m the 
CourUofotberStates Smger Manufacturing 
Co 1 Baijiuth 30 C 103, IOj (1902) , as to 
suits by an oflicul liquidator, seo Muhammad 
\usuf V Himalaya Bank, 13 \ US (1806) 


(C) See Campbell V Jackson 12 C 41 
(1885) 

(7) Nubecn Chunder \ Stephenson 15 
W U 534 (1871) 

(8) Mahommedan Association of Meerut t 
Bakshi Ram C A 234 (1884), Fancliaiti 
Akhara v Gaun Ivuar 20 A 167 (1897) , 
Campbell V Jackson 12 C 41 (iSSo) as to 
minors see Fitum Pass t Ram Dhonc, I 
Taylor 279 (1849 oO) 

(9) Koy lash Chunder t Lllis 3 W R 4o 
(1867) Ganesha Singh v Muiidi Forest Co , 
21 A 346 (1899) Tho latter case however, 
dissented from tho former in that it held that 
a plamtiff could not escape tho obligation of 
making each individual member of the defen 
dant company a defendant by statin^ in tho 
plaint that ho had been unablo to discoicr 
who the individual members of tho company 



OliDEll XXIX. 

SuU!> hy 0 } aijainU Coifoiations. 

] 1. In faints by ot ayainsl a corporation, any pleading 

Subscription and vcri may bo Signed and veiificd on behalf of the 
fication ol pleading coipotation by thc sccrctary or by any director 

01 otliei piincipal officci of the corporation who is able to depose 
to the facts of the case. 


s] 2. Subject to amj stalntonj gnovision legulating senice oj 
Service on corporation. where the suit IS against a corpora 

tion, the summons nny be served— 

(а) on the secictary, oi on any director, or other principal 

officer of the corporation, or 

(б) by leaving it or sending it by post addi essed to the corpoa 

tion at the registeied office, or if theie is no rcgtstcica 
office then at thc flace tvheie the corpoiaiion carries on 
business. 

!6. 3 The Court may, at any stage of the suit, require the 

Power to require per porsonal appearance of the secretaiy oi oj 
sonal attendance ol officer any directoi or other piincipal officer ot til 

o! corporation corporation who may be able to ansiicr 

material questions relating to the suit. 


“ Corporation ” — The corporation contemplated b) the former Codecs, 
it was held, a corporation as known m English law, that iSj a corporation crea e 
with the express consent of the Sov creigu, or of such antiquity that the consen 
of the Sovereign may be presumed (1) Thus, the Akhara PancJniti, an associa 
tion formed by tlie followers of Guru Jfanak, who flourished in the fifteen 
century, and having no ro}al sanction, though it bo a coipoiatioii under * 
Civil law, was held not to be a corporation under English law (2) A coinf^i^y 
which has been duJ y registered under the Indian Companies Act of 1882 is 


(J) Paiicbaiti Akhara r Gauri ICuar, 20 A 
107, IGJ ^1897), as to corporations by jiro 
flcnption, ECO Yusuf Beg i Board of loicign 
Missions, 10 122 (Ib J4) , and as to tbo 


altiihutes of a 


Conimttteo i> BurjorjiBamanji 14B 2b0 
( 1880 ) \ 
(2) Panchaiti Akliari v C lun Kuar, -o ^ ' 


i I >■ k t n > > 

“ .-9.» ■» 


‘'ins in «m mj\insi mihhuimiu.ns. 


Ill 


< '!]* : * 11 . 1 (h r* <i< n ji »t' ji ^ III » 1 i«i c vlu Ir fiMiii m I j» f .» furcun 

• •■q* Mtj ;i • r a J i* u.jat.x, aihI iJirir i< ji Ill tlif* CVIe, of m tl.c 

It> i.rfit C< ji ,1 ti.i • \(.t ntkii,: * ii h c> i|> (iti n ur (<> Im* irAMtcr^tl 

till I'r i’ f Iii<l All i* J ij' iiiM » \« t IkI u** iI fail <] iitu tlio Iw'i.rfii of tSis n.lc {-') 
Ti r i ij t' r “x tJ n If 'f n<tl lUo t*i Cfiuipitur* aulliottirt) to «iin nnd Lp ‘lu^l u> 
iLr iiAi .r < { -kii f .l.f < r ' r \uth« ntj lo i»up or Iip *h(s 1 in t!ip jnmo < f an 

• •Tiffr »>r 1 in o..l\ l^p ronfrxtcsl liy Art f<f ririiui.rnt, or by .m Act <i{ 

I’lp In hati Ix an I ll.f ip axc miiup AcI^ in tljp Iiulun .statuto II<K>k 1*\ 
u)ii(h (fit >111 r<!i]iiiK^ ate autliulicfxl (o »uc or bo 'tlPil in tlir iiini<' of nil 
(>MiC<r (3) «ip iJ.p A(li*.in o! an re coinpiiiy r«t.ibli-'in! m Lm-Iim 

by Act I ( riihiii.ftii. uiiich bun the {irmlc^p of »uii)^ on iM-lnlf «f 
the (<i'i pmv, rnitl in Inin, it hrM, iboti^h the Act iliil not cAtriid to this 
( ujiitr^ , tb kt 1 c ini^bt fikO ina'inurb as tlic tliatirrtl juu't l>c .'I'ouiiinl t'l L i%c 
noti'c of tke Act un hr Mhicb he couM »uc ami In' ^unl. iml i!ic contrait ini^lit 
l>p ( < ii'i 1< iftl i« in < fife t made b\ him onh (1) The rule now omit) irfcrrncu to 
fUfh foi ijiifiip' 'fosl ronijnnie^ are le^i'lrnil, ami i r^„l^tcrfll (innpiny 
n a <« qx.rition Comjnnie^ authorurtl to me and !«' 'Ucxl in tlie nnme of .m 
ol’icfr or tni'tre niu*t, it mi> 1, bo \er\ few. if imi* iil nnv ixi«f iml it has 
If-en thdujlit tint thr> do not appeir to rail f«ir i-pcrnl triatmcnt 

SulU by or against corporations. — Thc'v rubs do not deal witli the 
f^ucktiun ulio ma\ ^U).< ur be feUed ind in whit iiuiiiii.r, but mcrcl) dial with 
two incidents of proctxlurc m 'ucli \iz the sub'tnption and Ntrifieation 
of the pliint >nd Mnice on a d( hmhiit cuqiorition The ^cncnl rule, liowctcr, 
IS that a ruqioration ( iml n rc^i'tcrcd cotn|uii% is 6uch) must buc and be sued in 
Its corponic nini(,(j) and cannot sue (0) or be sued (7) tlirough an agent. A 
company " autliurizod to sue and be sued." etc , will of cour'C sue and be sued 
in the luine of the ofliccr or trustee It lins been held that in the ea'.c of .v amt 
by (6) or Op’ mist (9) an unregistered and unmcoqioratcsl comp my or .laaocution 
not authoriit-d to rue or be fU(^l m the iiimc of .m ofliccr, the names of tlic 


(1) CuoiiUllr JacLmh, 12C 

(2) blaster Maoutacluring Co t 

50 C* 103(I‘J02), dists \uauf 1kg e Board 
o( Mimiuiw. to A 420 (IbOl). in wUu.lt li woa 
not fcUowu tliat (liv (lartvclaimipg tho bmcAt 
ot B 435 of tho lost C4>du wua a corporation, 
and Bce Joins * Tagoro, Fulton, 3SS (IMS), 
jw I 

(3) CudiiiIk-U v Jiickson, 12 41, 44 

(18S5) 

(4) Julius t lUgOri, 1 ulloii, 3l>4 (IMS) 

(5) Itamhossv .Stcplunaun, lU tV It 3ti<> 
(ISCS), and according to i’rwato Inter 
national Law a curjioration duly created 
according to tho law of uno State may sue 
and be sued m its cor^xirato name m the 
Courts of other bkiU-s huigcr Manufacturing 
Co t Bdijiuth. 30 C 103,105(1902), as to 
feuils by an olhcial liquidator, bio Muhammad 
Vusuf V Himalaya Bank, 18 A 19t> (1S9C) 


(b) bee (.ampl<eU t Jackson 12 C 4l 
(lb»5) 

(7) 2(uU.iu thuiidir i bUphiiisun, 15 
It 531(1871) 

(8) ^!ahoInIncdln Vitnuciation uf Moirul t 
Baksbi Itam, 0 A JM (18S1), i’anchaiti 
Akhara t Gaun Kuar, 20 A 107 (1897), 
Campbell v Jackbun, 12 C 41 (1835) , as to 
ininors, see Piluin B-vss c Rain Dhono, 1 
Tailor, 279 (1849-50) 

(9) Koylobh CLundir i Lllis, 8 W. It 13 
(Ib67), Ganesha bmgh o Mundi Forest Co , 
21 A 340 (1899) Tho latter case, however, 
dissented from tho former in that it held that 
a plamtiff could not escape tho obligation of 
making each individual member of tho defen 
dant company a defendant by stating in tho 
plaint that ho had been unablo to discoi cr 
who the individual members of tho company 
were. 
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Juumbcrs of tlio cojiipau} or associ itiou must be disclosed, and tlic} must be made 
paitics as m tlic case of a firm , (1) and a suit cannot be brought b) or agaimt 
a secretary or otlier person representing such association, though advantage may 
bo taken of tJic jirovisions of 0 I r 8, ante ;Vs to suits by or against firms 
see 0 XXX 

Subscription and verification of plaint — IJie Code enables a principal 
oiliter of a coiporatioa to \erify a phmt, and it is therefore not necessary that 
permission for tliat purjiosc should be obtained , but it should be shottn m cases 
to whicli 1 1 applies, tint the perbou purporting to \crify a plaint is a principal 
bflicer and is able to depose to the facts of the ease If the plaint contains a 
statement to that effect, \crification m the usual form would probably be suffi 
cient (2) But the Code docs not require tint tlic officer should ^e^lfy frm^ 
actual personal knowledge Ho may do so upon information and belief (3) ^ 
actmg manager of a bank is i principal officer of the bank corporation and may 
sign a plaint for it (1) 

Written statements and petition in insolvency — The p^o^ isions of the 
former section (now r l)ha\c b> airtuc of the pro\ isious of sect 115( do \\0 H 
rr 14 15) and sect 316 of the last Code rcspcctnclj been held to be applicable 
to amtteu statements (5) and petitions m insohcncy under the Code (6) Sect 34 
h IS now been remoaed from the Code m«ol\cncy being dealt nith by a separate 
Act (III of 1007) In conformity uith the provisions of the Indian Coinpames 
Act s( Mce is allov-cd by post on corporations haaing a registered office 

Service — Vii executive engineer of a riilway company is not an officer 
Within the meaumg of r 2 clause (a) on whom service may be made (7) 


(1) \clcoathv Giilabchaad 1 C H C It 
A C J 8j (1803) 

(2) SrceuatbBaOcrjcc t Efkst Indian Bail 

22 C 268 wb will jwj 

insifficicnt ^mttcll statement and olloncl 
ovidcnco to be supplied a&davifc and witl 
waiver of objection to aufbciciicy of vcnfica 
tion 

(3) rbo Port Canning etc Co v Dhara 
mdhar Sardar 9 C W N 008 (1905) 

(4) Delhi Bank! Oldham 21 C 00(1894) 


*01 A 139 

(6) SretJiath Bauerjeo v Last Iudia“ 
BaUnay 22 C 208 269 (1894) 


ceded 3 435 of the last Code use the word 
hcicinbcfore , 

(7) Hanlon v India Branch Railway 
Hyde 197 (1802 03) 



ORDER XX\. 


Suits hy 0 ) against Finns and Persons carrying on business in 
names othei than then own 

1 (1) Any two or more ‘persons claiming or being liable as 
Su ng of partners in partners and carrying on business in British 

name of firm India may sueor he sued mihenameoj the firm 

{if any) of which such persons were partners at ihe time of the accru 
ing of the cause of action, and any party to a suit may in such case 
apply to the Court foi a statement of the names and addresses of the 
persons who were, at the time of ihe accruing of the cause of action, 
partnt^rs in such firm, to be furnished and verified in such manner 
as the Court may direct 

( ’) Where persons sue or are sued as partners in the name of 
their firm under sub lule (/), it shall, in the case of any pleading 
or othei document requir^ hy or under this Code to bo signed, 
verifi^ or certified by the plaintiff or the defendant, suffice if such 
pleading or other document is signed, icnficd or artifiedhy any one 
of such persons 

2 (1) Where a suit zs instituted hy parlneis in the name of 
Dsciasureof laitners tJieir firm, the plaintiffs or (heir pleader shall, 

names on demand in writing by or on behalf of any 

defendant, forthwith declare in writing the names and places of 
residence of all the persons consiiluling the firm on whose behalf the 
suit zs instituted 

(2) Where the plaintiffs or their pleader fail to comply with 
any demand made under sub rule (i), all proceedings in the suit 
may, upon an application for that purpose, he stayed upon such 
terms as the Court may direct 

(3) Where the names of the partners are declared in the manner 
referred to in sub rule {!), the suit shall proceed in the same manner, 
and the same consequences in all respects shall follow, as if (hey had 
been named as plaintiffs in the plaint 

Proiided that all the proceedings shall neierOuless continue in 
the name of the firm 
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3 117/6/6 2 fct 6 un 6 6//t' Aued «* ikhIhus in the name of then 

Service 6ummon6 bhall be bened eithei— 

(a) upon any one or more of the paitners, or 
(6) at the piincipul place at uhich the partnership business \s 
coined on within lintish India upon any person having^ 
at the time of serviccy the control or management of the 
paitnaship business there, 

as the Court nia?/ direct, and such semce shall be deemed good 
seivice upon the Jinn so sued, uhether all oi any of the paitners are 
within or nithout Butish India: 

Proi uJed that, in the ease of a partnership which has been dis- 
soiled to the knoidedge of the plaintiff before the institution of the 
suit, the summons shall be sciicd upon eiery person within British 
India ivhom it is sought to male liable. 


Suits by or against firms.—'* riiiii”issiiiiplyacompeiidjouscxj)rc.sioii 
foi the several poisons wlio arc members of it, and the general law knows nothing 
of the firm as a body or artificial pcr&on distinct from the members composirg 
it Tho Judicature enabled partners to sue or be sued m the names of then 
firms, but this rule did not mtroducc anything that amounts to the rccogBition 
of the firm as an artificial person as distinct from its members (1) This Order 
dealing with this subject is outirclj new It is, with the exception of r 1, taken 
from 0 i8a of the English Rules The following notes are also taken from such 
portions of the notes in the .:VnnuaI Practice on those rules as are of apphcahJity 
in this country 

The following arc the cross references with respect to this note — 
Disclosure of partner’s name, r 2 , scraice of WTit on partners is dealt with 
m this rule and r 5 Appearance, r G No appearance except by partner, r 7 
Vppearance den 

0 XXI r 50 ■ • . 

as a firm r 10 

ment against a firm sec 0 XXI i 50 Actions between co partners, r 9, 

Actions between partners — ^Pnor to r 10 of the English rules, corre 
spondmg with r 9, ‘po$l, it was not quite clear that actions between a firm 
one of its members, or between two firms with a common member, were mam 
tamable in the firm’s name, (2) but this doubt is now remo^ ed by that rule which 
applies the rules to such actions, provided the firm or firms carr} on business 
withm the jurisdiction , and with the further proviso that “ no execution shall 
be issued m such siuts exet pt by leave of the Court ” 

“Any two or more persons If one of the partucis is an infant, the 
minority of one partmr cannot be utilized by the other, or otheis, as a means ot 
deferring payment of the firm’s debts (3) But the judgment should he cither 


(I) LuklmiiJad Jvhuuji i Pursbotam CJJ See aMo 0 WJ r 50, iiol«, Iftla*’ 

lIiridas.GB 700 70i(l!>82) lartiiir btcaLoi./ra Jiofi 

(J) Sco Pollock, pp 20 anil 109 U. sued 

(J) llama^ BcauclumpUros (1S9J) 2Q B 
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*• 30, r 3 

t'li' a lull \ itt]t to 1 } hint , or till finii ‘ other than A 11 au 

inlaiit ’ \n 1 in ‘urh 1 c wu | anhtui Icj \ tocrcibngs will, in 1 ngland, he ngamfet 
the linn oth r thin tlic infant intlnTfl) V for* ign rorjicntion is difTcxcnt 
Ir< in 1 linn, m 1 iiny lx* «iird a% an indivtduA) (J) 

“A* partners.' —The hihiliti of putnns for drbts is joint (3) As a 
(jitural rule a ^ nlhi ur agiinat inoidinir^ partnership Mould haio been defcctut 
fi r Manl 1 1 pirtic^, unlr^vi all the partners Merc before the Court , (1) but noM 
thctirmina) 1« r ued tnt/outj‘ir*f oicerfoimf jicl oallU c purincrt arc (o) ^\h(rca 
piitn r (Iks Ixforc acti tn, and the action is brought igiinst the Gnu iluiu, iii 
the Gnn » luuie, the dcc< Lv.d j irtwr is not i pirtj to the actum at ill fo f ir aa 
his pin itc estate is concirnod If in in action against a firm m the firm name u 
p atm r ilusbctucrn K nice of the writ and judgment, the cst itc of the deceased 
jiartiuriinut bound Unless his jkorsonalrrpresentatiieMs a difiiidant, judgment 
IS igainsl the sunning partners and cm oidj Imj enforced igainst them and the 
partn rship assets (0) bee lure as to right of suit on dcith of partner, r 1 
The estate of 1 diceav.d partner is not liibK for goods otdired before, but not 
dr1i\cr«d till after, his death (7) 

Carrying oa business la Brltlshlndia.”— If the firmcarrj on business 
Mithin the jurisdiction Mitliui tin meaning of the eases cited below, the) may 
SUQ or be sued in the Grm name It happens that in all the eases cited m this 
and the note on “ t’onigu lunve, the points raised turned upon the question 
whether the d(/ciiJ intt w»rc n^jUtlj sued But the jirmcijde laid down in those 
eases applies cquall) to 1 plaintifl lirm as to a defendant Grm, the right to “ sue 
or be sued” being giicii by the same scntcnco of this rule It is, therefore, the 
practice of the Central OHicc m Liigland to te fuse to issue a isTit wherein a foreign 
firm is either plaintiG or defendant, unless the indindual names of the p irtncrs 
arc giscn The words carr>ing on busmets ’ do not include au fljcncy, eien 
though the name of the firm b painted on the door of the office of the ageuej (8) 
Scinhlc, “ carrywifl on husincis ’ means the jiosse&sion within the juiisdictiou of a 
place of busmessUeldmthc name of the Grm where busiucEs is earned on on behalf 
of the Grm by a partner or by a person or persons in the pay of the Grm (9) If the 
firm has no place of busmess in this country held m the name of the Grm they do 
not carry on business within the jurisdiction e\en though the partners come 
to this country regularly m order to purchase goods to be sent to the Grm 


(!) Lovell t> Bumchamp A C 607<I8W) 
For a COSO 10 which a cost book muuiig 
company was sued m its partnership name, 
see Lscott V Graj, 39 L T (\ S ) I2I 

(2) SooAnn Pr 0 0, r 8 note, Ictrciga 
Corporation.” 

(3) Pollock, Part , p. 28 , Kendall v 
Hamilton, 4 \pp Cas G(H , PiUey v Rohm 
8on,20Q B D 153, andcLThePoitnciship 
Act, I& 9 O Es 9 10, 12 and Wcall v James, 
C3 L r 315 


(4) Lmdlcy, (51C) 

(5) Pollock Part , p 109 

(6) Ellisv ^adcson,lQ B 714(1899) 

(7) Bagel » Miller, 2 Iv, B 212 (1903) 

(8) Grant v Anderson 1 Q B 103 (1892) 

(9) Sco Worcester City Banking Co v 
Firbank A Co , 1 Q B 784 (1894) , and com 
paroBailUsp Goodnin, 33C. I) C04, Grant 
t Anderson, supra, and Ucmcmann A Co v 
S M Kale A Co , 2 Q B 83 (1891) 
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abrotid (1) ihc Enghib rule has been held not to applj to proprietors of a 
newspaper sued under the name of the newspaper (2) 

The effect of the addition to the English rule of the 'nords “ canjicg on 
business within the jurisdiction,” is to establish, out of all the eases cited 111 
the note on “ Foreign Funis," the decision of Chittj*, J ,{3} that where a firm 
carried on business in England and a partner was a resident in England, service 
it the principal place of business upon the person in control of the business, 
was good service on the firm, including anj foreign partner resident abroad (4) 
^lorcover, the rule os now framed appears to go even one step further, scemg that 
under its terms a foreign firm consisting of two or more persons (5) can be sued 
as a firm, provided it carries on business mlhinthejurisdidion, whether a partner 
resides in this country or not For though 'Wright, J , held otherwise, (6) the 
C A refused to indorse his ruling on this point (S C ). ^ind in the case cited (7; 
It was held that partners usually resident abroad and havmg a London office m 
the firm name were rightly sued as a firm If the foreign firm does carry on 
business within the jurisdiction the partners are persons sued as partners m the 
name of their firm under t. 1, and service on the person m control of the business 
13 good service on the firm, including all the partners out of the jurisdiction so 
fai as, but no further than (see 0 XXI r GOJ, any property of the partucislup 
within the jurisdiction is concerned It makes no difference whether the partners 
abroad are foreign subjects or British subjects It is not allegiance to the Crown 
which is in question, but whether the firm and its partners are subject to the juris 
diction of tho Court It they carrv on business vnthin the jurisdiction m the firm 
name, then the rule, which must be read with 0 XXI r 50, applies (8) Iftht 
firm does not carry on busmess within the jurisdiction it cannot be sued in the 
firm name , (9) though a counterclaim may be pleaded against a foreign firm 
suing in an English Court (10) 

“ May sue or be sued ” — A firm cousistmg of ” two or more persons 
may sue or be sued even though one of them is under a disabihtj (11) A person 
trading by himself as a firm or in an assumed or tradmg name, must sue m his 
own name, though he may be sued m his tradmg name (12) If one of several 
partners dies before action brought, and the plaintiff seeks, m suing the firm, 
to make tho deceased partner’s private estate liable, he must add as a defendant 


(1) Singleton V llciberts ik, Co , 70 L T 
687 

(2) De Beraalea r New lork Herald, 2 Q 
B 07 (N) (1803) 

(3) In Shepherd v Hirscb, Pritchard & Co , 
45 C D 231 

(4) See also Lysaght v Clark ^ Co , 1 Q 
B 552 (ISOl) 

(5) See note, “ Any two or more pereon**,’ 
supra 

(6) In Grant v Anderson, stpra 

(7) Worcester Banking Co r iirbauk V, 
Co, 1 Q B 784 (1801) 

(8) Ib 

(J) Wcatcm National Bank of Now lofk 


V Perez Xriann & Co, 1 Q B 304 (1891) 
Indigo Co I OgiI\y 2 Ch 31 (ISOD* 
Hcinemaun 5, Co v S B Halo i. (3o , 2 Q ® 
83(1801), Bailliov Goodwin 33 C D C04 

(10) Gnendtoveenv IlamljnACo 

Rep 23S , SCO O XXI r 50, note. Shall 
not render liabl*,” etc Sco ako foUo'naS 

(11) See llama v Bcauch imp Bros , cited 

Bipra, J 

( 12 ) 

Bcor It, ^ , —J 

uHnciz of cirgo in an Admiralty action 
•« ut « suiiig as buch lu lieu of tndiiig name, 
BCD rho .iWunla (UOJ), P luO 
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tin, personal rcpresent'itue o{ such dtCLasctl partner , (1) and sic r 1 TIic 
right to sue partmrs m tlic jnmc of the firm is not limited to the case of partners 
m the firm at the date of the ivrit And the liability of partners who ln^e left 
the firm prior to or since the action commenced is a question of fact wluch may 
be raised under 0 XXI r OO (2) A judgment against the firm has the same 
effect as a judgment against all the partners had formerlj (3) If final judgment 
has been obtained against a firm upon a writ issued against the firm, execution 
cannot n>sue against a member of the firm without leaae of the Court, unless such 
member comes within the provisions of 0 X\I r 50 (o), (fc), (c), ante Under 
the English rules, if a firm has recovered judgment, and one member afterwards 
dies, the survivor may issue cxccntion(l) A firm cannot appear as a firm, 
but if a partner, together wnth the firm, are made co defendants, he may put lu 
separate defences, one for himself, and one for the firm (5) 


“ At the time of the accruing of the cause of action " — These words 
enable the co partners m a firm dissolved before action to sue or be sued as a 
firm provided the co partnership existed at the tune the cause of action accrued 
^Vnd by the operation of r 10, tnfra, it enables an individual trading m a name 
other than his own name at the tunc the cause of action accrued to be sued in his 
trading name, although he has ceased to so trade at the time the action was 
brought 

Foreign firms— The ruling in the followmg cases applies to a plaintiff 
foreign firm suing as well as to a defendant foreign firm being sued bcc pre- 
ceding note, “ Cvnying on business,” etc A purely foreign firm all the partners 
in which reside abroad cannot be served as a firm The partners should bo 
sued and served individually (6) The same rule applies to a colonial firm (7) 
A foreign firm having a resident partner m England who transacts business for 
the firm but not having an office occupied m the firm s name cannot be sued as a 
firm, and a writ so issued and served upon such resident partner, together with 
the service thereof was set aside (8) A single indivndual residing abroad and 
being a foreign subject and carr>ung on business m this country m the name of a 
firm, must be sued individually m his own name (9) If a single individual who 
13 a foreigner is sued in his own name and served with the writ while temporarily 


(1) See Elba V l\adcson IQ B 7l4 and 
Blullips V Uomfray 24 C D 42S He Shep 
liard,43C D I3G 

(2) Davis V Moms 10 Q B D 436 

(3) PoUoci, Partnership, p 109, and soo 
Clark t Cullen 9 Q B D 3W 

(4) Soo 0 17, r 1, and Davu t \odrcMs, 
W N 84, 94 Sco also O \\I r 50, anit 

(5) Tajlorv Collier, 30 \\ R (Eng)70I 

(6) ^\(sstcm^\atlonal Bank of New York i 
Perez Triana & Co , 1 Q B 304 (1S91) , over 
ruling Pollexfcn i Sibson, 16 Q B D 792 
(in which case a foreign firm was sued lo the 
firm name andscmceona jiartncr happening 
to bo temporarily in Fnglan 1 was held good 
pervico on the fina) 


(7) Indigo Co i Ogilvj 2Ch 31 and cf 
Judgment of Esher il R (1891) mWorccster 
City Banking Co i Firbank & Co , 1 Q B 
784 (1894) , Vpar i Kaufman Bros 39 Sal 
Jo 18! 

(8) Heincmann 4, Co. i S B Halo i. Cxi , 2 
Q B S3 (1801) , cf note, eupra, ‘ Carrying 
on business aithm the jurisdiction,” 

(9) ScoSt Gobainr Hojermann a Agency, 
2Q B 96(1893) and Russell t Cambefort, 
23 Q B D 526, oremiling 0 Xeilo r (Haeon 
■k Co 4(> L. J , Q B 191, ahere a foreigner 
trading m England aas sued in his trading 
name, and service on the manager of the 
business m England w« held good k rv tee on 
the person sued. 
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m this country, the service, it appeals, Avould be good (1) Service on the agert 
of a firm has been held to be no service on the firm (2) As to service out of the 
jurisdiction on a partner in a firm carrying on business in England, see note (3) 
It has been held in England that a defend wit, firm may contract itself out of the 
rules and rulings as to foreign firms If its principal place of business is out of 
the jurisdiction, and it has agreed to receive scimcc at some place within the 
jurisdiction, a writ scr^cd in the manner agreed is well 6C^^ed (4) But an agree 
ment that the Court shall ha\c power to order ser\ice on the foreign firm e^en 
though the case is not within 0 H of the English rules, is of no effect The 
jurisdiction of the Court as to the ordering service out of the jurisdiction cannot 
be extended by agreement (5) A foreign firm suing in the English Court is 
liable to have a counterclaim pleaded against it, even though the nature of the 
counterclaim is such as to preclude the possibility of bringing an action upon 
it under 0 11 of the Englisli rules, which proMdc for service out of the juris 
diction (G) 


“ For a statement of the names ” — Vu order to disclose the names of 
partners hereunder is not an order for dtsco\cry within 0 31, r 21 of the English 
rules, corresponding with 0 XI r 21 of this Code (7) ^Vhcxc an affidavit has 
been filed stating the names of the partners m the plaintiff firm there is no 
power to direct a cross examination on such affidavit, or the trial of an issue as 
to ^7ho were the partners in the firm at the time of the accruing of the cause 01 
action (8) 


Rule 2 Disclosure of partners’ names —By sub rule (1) r 1 sufn 
m an action by or against a firm, any -party to the action may apply by summons 
to a Judge for the names and addresses of the persons who were partners at ths 
time the cause of action accrued (0) 


“ Provided that all the proceedings ” — Sec post notes to r 0 
Rule 3 “ Where persons are sued as partners ’’—These words 

authonze service m accordance w ith the proa isions of tins rule on any person sue 
who IS carrying on business within the jurisdiction m a name or style other tn 
his own name , (10) and also upon any two or more persons sued who are lia 
as CO partners and carry on business within the jurisdiction A foreign nrn 
not carrying on business within the jurisdiction cannot sue or be suld as ^ 
firm (11) Semhle it provides a mode of service within the jurisdiction withm 
the meaning of the English rule on firms trading within the jurisdiction whether 
the partners reside wuthin or without the jurisdiction (12) 


(1) See Camck v Hancock, 12 Tunea Bep 
69 

(2) Bailliov Good'vm 33 Ch D CM see 
also Grant v Anderson 1 Q B lOS (1892) 

(3) Seo 0 XM r 50 note tJnliss ser 
TiCo baa been made on such partner 

(4) Montgomery v Liobcnthal A Co 1 Q 
B 487 (1898) 

(5) Bntiab Wagon Co v Cray, 1 Q B 35 
(180 J) 


(6) Gnendtoveen w Hamlyn&Co 8 Tub® 
Rop 231 

(7) Pikev Iveeno, 24W R (Eng) 322 

(8) Abrabama Co v Dunlop Pncumatio 
Tyro Co 91 L T 11 (C A ) 

(9) Seer 1 svpra note roraatatoi f 
of the names 

(10) iSupra r 10 tn/ra 

(11) Seo SI pro 

(12) Ann Pr notta to 0 48 a r 3 
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“ Shall be 6.cr%c4. — Th** r I** <f Ktvu'* j <1 l*y tlu^ tvslr ajxj I c< 

► I'U t I f JM f v.t’ n t’ '* ] IJ luti *1 If A J iTfi ft M 
l»c «1 h% i I !>« fi'x't I Ar»«}| »«• ^ul*jfrl i«i tl,c ml a to htmcc 

<ijt of t!j^ 3 .ti Ilf ii 1 an I to thf* «1 f .'H n«nith r(j.\r«l lo fnic ij,« fiiin* (I) If the 

3 >fj» niii« U . r.* w l-orflr r»r<i it tlif' puncipal 

< f 1 i .nf » ■wii'.in l’ e ] in-Lf*!' n an I innfl ir.rliiile f<rMco of the notice 
3 itt <1 hr r *<, leyn (J) If i»o mcli notjee n rveif the i-'t^on «' ilrcme«l to 
W N i\< •! aa a J lit I' r (1) W h< le i film »luU vivmI iml no ijn-eirance m 
c Kil ar 1 3 1 1 ;; » nt m «!' fault l^ i^^ni il, ml 4^<j«er.t *etMfe « f the amt on a 
latlrj'rr.ft] f'n .*1> mim«I i* x»i» ii.<l ml) eiitith ‘urh | iiijir tin])])]^ to 
‘Ct »‘I le tl e jt. l^TTit The j llllitlfl ■ I II J*' f CoUl ‘e in eUcll A r in Oldlf tO 

himl the 3 h al .oI» . f 1 jiittiiir Hot uii^imll) s< r'nl i< to ijijil) uinlrr 

(), Wl r o'), f I »n ' i!' r paing l< a\e lo l‘•lle rxi nillofi tlir pfr«nn 

t ..ht 1 ) ! . l ie llllilo \ plllir r 

“ At the prlncljial place at which " -.v» \bli- this nn ani .i plicc hIuio 
the 1 .‘inf ‘•a < f the liMii im’ it rtf iontntffj tin i hum rhv •> )* irlnrr or »on p jn rum 
\ih I j« III tl e j »\ 1 1 th nr III in I n it m r* l\ in ni (|) 

Control of management ” -£ir\K« im tin .i^uit of ,i tirm « is hchl to 
l>p no KT'iti on thi tinu (**) 'vt\k< on a iicmmi .mil nuna^ir appomUil U> 
the ('ouit M h< 1 1 to U hit) oti th ground that tin \v<>rda of thnt rule mean 
that th iKr*'iin InMii.; tlie eoutroj or miiug«m<nt of tin partmrship busincsD 
niu‘l Ik the ^r'ant of the pirimrs \ilnrinsareci.mns the5<.r\ant of the Court 
>0 h<hl on the Mine wiinU »n r iiiitnflln Kn|,lish BinVtuptc) llnlcs, ISSO (0) 
Whi re tlifre was no one m control subMiintid m r'ln was ordered (7) 

“ Deemed good service upon the Arm.” — tcr\itc ontho firm h\ sir\ing 
lilt jKtMjn m control hacundir, is not vr\ui upon each memhi.r of the firui 
HI as to make 6Uch inoinlx'r “a jKraon who has been y.rs» d as a partner,” itc 
nillim 0 XXf r OU (3) though if partiiirs apjH.ir mdiiiduall) undir r G, the} 
\i ill t acb Ik- jk rsoinlU ii ihle (^) 

“ Whether all or any of the partners aro within or without 
British India ” — fheso words must lx n id m eonjimdion with tht words 
licariiig on the saint point in 0 XXI r "it) iinnhlc tlic) mean under tla 
wurding <if tlie Kiiglish niU tliat the sirvice sinll be good ir\iec on the firm 


(1} Sto tuiira 

(2) Cf notes, ‘At tho principal 

place,' clc , and The control or manage 
ment 

(1) K 5. in/ra 

(4) See Worcester CUy Banking Co p 
FirbankACo.TOL T 102 (Il>94) , IQ B 
7&4 , Grant v Anderson, 1 Q B. 103 (1302) , 
and cf Heincmann & Co v S B Halo Co, 
2 Q B 83 (lb'll) It docs not mean on 
agency, 8<-o Baillie r Ooodwin, 33 Ch D 
C04 , and cf De Bcrnalcs v New ^ork 
Herald, 2 Q B 97 (n) (I&93) Soo notes. 


»uprt>, 1 itTvmg on Li siness,’* itc, an 1 

FoivigQ firms , and as to a foreign firm 
cuutroctuig out of tbo coses by agreeing to 
serrKo within tho jurisdiction, sco note, 
“Foreign firms,” supra 

(5) Bsillie t Goodvrm, 33 Ch D G94 

(6) He Houers i Co , C5 L J Q B O79 

(7) Seo Shilhto p Child, W N 83 (203) 

(8) He Ido, 17 Q B D 755 

(9) Sco r 6, note. Practice, and 0 XXI 
r 60 , an 1 cf Alden v BtcUoy, 25 Q B p. 
543 
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0 33,1.4. 

.^n- , zzzi. ~ 2 i_*- _-n> 2 j -a .l, (1} Lct 

■>.**.5ijo*a ’■ -er.-. r j — v z ^ tttlv- "" .^irp.aiSErc.'::! cf 

t j -T.. 1.. " j «.■* * _* tu:. _!*• ..i -vi.» las 

:l 

*" ProTidei tnat. — -.>jr-* .-^ . -y^s. « - t c * ...ar-d ai 0 16 

’■-lilr.jTT li <t • , - T.~ z - > -~ ^ ^ a: Cjje C cii(3] 

*-n '■j-'zoa::: z L-i’’*- ---rr "a^* ii ‘^nai. -3 lin. 

li a** fi *T: . ? 1 ?<i <io * .*ad < a * 'c* f 1 2 *^.aT~ ■* t a 2 '" aria ^ ja^-ataiat la 

‘2‘'LJt^a..airt:l«*nna--adt_ a aa. -0 XXI r 
♦-ztf a** ja tL“ j-rta r wao — ‘♦r* ta* arra ca -ai 

p.a“a*'r TL'-a Ta- c*-l<t "“as c^a""'.~c*ci Cvan "ril 3 rrr_re 'o liTu-x eieca^cn 
art w'’li poxta-r b^Catu^ a« tras a t zza^.^ Ls:'-» dj w^-ar: = 5 rred 'Wi i tb* 
mt (JJ 

4. (1) Xoi rUhsldhdihg aitgthng coiiaiiud m ^cdiOn 43 oj 
Pight of &jit cn death Ihdian Couiraci Aci, J^Tdy ir^iCTC tiTO or 
jf [ti/in*r more magouc or he & icd i/i tls /iJ» 

a firm under the Joregouig pron^ions andangoj yr&onsd\ts 
trhetlier before the itiHUation or during tic pendejiCj cf aog i 
diall not be necescarg to joni the legal reprt ^c/datne of the decea^id 
at a parly to the suit 

(2) Nothing 271 sub-rule (i) shall limit or othtriCt^e afiecl an'J 
right which the legal reprei>entali\e of the dcct-a^cd may laie^ 

(а) to apply to he made a party to the suit, or 

(б) to enforce any claim against the surinor or !>iiri norc^ 


Devolution of joint rights — ^The section of the Contract Act referr^ <5 
jiiOMflcs that when a person made a promise to two or more other* Jo J’ 
then, unless a contrarj intention appears from the contract, the right to c a 
jK-rforinance rest* as ^tween him and them, with them during thiir jomt ^ ^ 
and after the death of any of them, with the representative^* of such dece-^ ^ 
person jointly with the survivor or survivors, and after the death of the 
survivor, with the representatives all jomtiy It has been held that thu ru 
not confined to cases where a suit is brought by or agamst a firm m the name ^ 
the firm The legal Tepresentati\cft of deceased partuers maj if de'Utu* 
brought on the record.(5) 


(1) II y ( 1 ) aaJ Worcester Citj (4) 
Uankin? to v I'lrl^ank A, Co , 1 Q B 7S4 lou 
{lb>4) 

(2) Sto Ann I'r, i <) 48 a r 3 ( ; 

(3) Wj,{raiii t C<- Q II “92 C I 

Mbit) 


r , notes to r 
D 124,aulO 
oj piar 
Das r 


3, auJ see ^ I"" 
r 

Kanhv^ 
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5 Il/<rr <i \ tumunn »« t^suni to o Jinn mnl is \in<d lu 

\rf(r ,n Hint i / i. tf<^ ihonufr jfwi i4lfi! In/ fulc > cicri/ /tcnon 

srno/ 6r injormcd b>/ 
hoticr m uritii j ‘jiiru ot thr time oj sen icc, {chdher he M srrj< I 
iw <i jnititcr tiT ns n hniiiuj the control or nuiiunjeincnl of the 

jHittufTshiji (ii\iur^s or tn U>th chnritc'crs, (iiuf, ui ilrf{i\dt o/ such 
totlice, the ’^pcfyiin ^rnfil *hnU l/c ilmiusi to Ite srneil ns it /ntrlner 


‘'Shall bo Informed.' — II •ri\K«» i* rtlrtif,! thn jM'rvi n in contnlof 
llir 1 ii»ir« ‘I aij 1 hn ti lie** i' jftxful i* hi-ro jirovi l«il I ho ^crvifo m n >l ofTortm 
iittlfinn ll>oju-ilo>i 11 ^<r\MC »* rjT«-clnl «u i jwrtnrr ho liu\ he 'orvi^l 
With iho MTit Miih < r without \ n lire f. r il \» itli nit h' i» tlceinwl t • h« 

»«rvi«l «•! 1 jnitn*r (Ve noxt n«»te ) Hut il the jwr'on in cotiirul iistrMtl 
withfUt a n tlfO tl «t riiintt In* tlrttnl !■» mTmc* oil i pirturr unli-i-i till 
ilrjM If lit to the al’iili\nt » 1 »er\irr il he *uh • |Uenilv <iis:u%irs tint the pirsun 
•<nol WAB 1 jiittiirr cm »M‘ If tint he ‘ervnl V H i ^urtuor m the dolcuilaiit 
linn Tie riitife whm •'ervul mu'l Ik -crMnl with tin writ tn jrrnniiiico 
with the nilo The u'lnl prictice m 1 r the jHf'on illpciiii^ vitmh to tik' t 
Vk lit ten n itKo with him heulol in the n.-imeo( the net Ion 'iixl hi iii^ to I In futlow 
iiij, firift — Tike intire tint the writ »er\ii) Inrcwith ii »or\cil on >ot: in 
the pofN tl haMii 4 the tiuiu»etin lit < r colitT I if the |>irtinr'hi]i liit«nio4 of 
(\ I) «k(o) When I pirtiier !-« 'tfM'd Miili il tliei i< Hot ilolui rid with thk 
lopN writ \ «t white th« piC' «u tu routn,! •«( lUi hu'mi'i ii sotxwI on \>cha\l 
of tin firm it 14 dduireil to him with the <o|h writ Tin notiii ncnl nut iiid 
inJted. uiidcr tin etrrula^l mce<i < iiuioi In lddrl^■^l'd to in> one h) nimc 
\MtcrL’‘'itit (IifTicultt 11 ititiiiji'iti'd III ul(ntif>iiig the pir^on 5crM-d iithcr is 1 
p-irtncr or as the i)ir>oii in cuutrol of the hu'iiie < tin, bL*t course n, m an> i I'l, 
to ecrae with the writ the followiii... noiiti — Tuki notice that ilit writ soracil 
Inrewitli Ls scraod on aou is 1 p irtinr in tin. defeudant firm of ( V B ik Cu ), md 
dso as the jwrsun lU nintml of tin huMui » Tina practice is authuriicd bj the 
words of the rule ‘ or in botli ihiriitirs (1) \s to entering judgment after 
Muh Mraici mc hiluw (i) ks (o « ITect of nut serving such notice uul the 
in-c(''‘it) of pro\ui„ scram- of tfn iniliii see next note The ohjirt of thi 
notici to rmioM tin pusMbiht) of disputi. is to the ebarader m whuli a 
pirson has bicii Mraid the Ligialature did nut uitiiul to niM iiunh i 
rebuttable pre uiiijition but to laj down tbi legsl effect of the siraice ( 3 ) 

“Deemed lo be served as a partner —As pomtid out bujfra, tlicce 
words obaiate the necessity of bcraing any notice on a person wlio ts served 
as a partner, but they render such notice md proof of service thereof absolutely 
neccssar) wlurevcr tlio firm is served bj servace on tlie person in control of 
the business Xf, m &uch a case the notice is not served with the writ or if 
the person served is served as a partner by notice such person will be able to 
protect hunself from liability as a partner by entering appearance under protist 


(1) jVnn. l‘r , notes to 0 48a, r 4, 

(2) Ses tioU infra, ' Persoiis siived l»oUi 
aa etc 


(3) B&ishnab Charan Saba v BmL of 
Bengal, 19 C L J 581 (1914) 

4 C 
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tlio owners of tlic cir^^o ’* mij m an ictioii in rem, sue as such t\eu where the 
owners consist of a person trading as a firm (1) A person sued b) Ins tnding 
iniae ina} be ordered to disclose liis real inme and prnate address (rr 1 3) 
in a firm of L A Co apparently consisting oiU> of L tnding as L X Co 
Uerc was a concealed partner An action was brouglit by “ L A Co, against 
Ct who counterclaimed for jcwcllcrj supplied to L for personal use Held that 
counterclaim was bad against t)ie firm ( 2 ) 

Tlie writ maj be ^med is provided b> r 3 qv but 

no ill ngland if tlio defendant is resident out of tlic jurisdiction ( 3 ) ^\hcrc 
a single individual trading as a firm could not be served and there was no re 
sponsible person in cliaroO of the business it was licld that substituted servate 
could be oidcrcd (4) 

Appearance Afust ajipi ir m Ins own name (5) Appearance under protest 
0 person served dcnjing that he is tlic poison sued (G) ^Vs to effect of non 
appearance, see 0 X\I r 50 

All subsequent proceedings continue in the name of the firm — 
boo as to tins notes rr 0-6 ^ujrni 

Execution —See 0 XXI r 50 ante 


(1) The Absunta P lo0(1902) tro^ Ion i. Co t Jatkaon STiiacsEcp 0^0 

Si! ^ ^ effect of such so 

(3) See Sb Gobaiu A Co v Hojernaius appcirance sccuototothatrule Tbej shall 
Agency cittUiprcj note Cirrj n^oiibusi ij>]ku mdinJually 

i e&8 witlnn the jurudictiou ( 0 ) r 8 

(4) Slnllito V Child U \ (85) 20S 



OliDElt XXXI. 

Suits by or against Trustees, Executors and Admimshators. 


1. In all suits concerning property vested in a tiustee, [s 

„ ... . , executor or adimmstrator, uhere the con- 

Reprcsentatlon of bene , , , . ,, ’ i c n 

flclaries In suits concern tcntion is between the persons beneficially 
vested In interested 111 such property and a third person, 

’ ‘ the trustee, executor or administrator shall 

represent the persons so interested, and it shall not ordinarily 
bo necessary to make them parties to the suit. But the Court 
may, if it thinks fit, order them or any of them to be made 
parties 

Representation of beneficiaries — The rule wJuth cyricbpondb with 
Baghsh 0 16, r S, applies only when tJio contention ii> bctireen the person 
beneficially interested and a third x>ersoD Persons acting as trustees in succession 
under a wiU were held to adequately represent all persons beneficially interested m 
the estate m all siuts relating to it (1) Trustees sufficiently represent an unascer- 
tained and uuasccitamable class (2) or persons (3) The rule go\ern3 all suits 
concerning property without distinction (4) The rule has no application when 
the contention is between beneficiaries and trustees, or between the beneficiaries 
themselves, tliough where the section applies it is not ordinarily necessary to make 
the beneficiaries parties The Court ma}, if it think fit, do so. The last clause 
js taken from 15 A. J6 Vjct c 86, s i2, t 9, and benefienujes are wade partjp.* 
m England when the trustee is cither wholly uninterested, or lias an interest 
adverse to thur mtucst (5) The discretion of the Court is nut limited in tliLs 
respect (6) A catut que trust ma> sue on the refusal or inability of trustees to 
sue (7) Where i suit was brought by an executor and the names of tlie bene- 
ficiaries who took possession of the estate during the pendenej of the suit were 


(1) Aidtsir V Ilirabai, 8 C 474 (1884) 

(2) Fus:.cllt Do«dmg, 27 th D 340, ife 
ShcldoD) 39 Ch D 52 

(3) Cardigan v Curzon lluwc, 1901, 3 tli 
485 

(4) Sco tnti l*r , notes to 0 IC, r 8, which 
rule was amended to cxiiri.s«ly mcludo a caso 
of foreclosure 

(5) BcrcAforil t Itamasabba, 13 M l37. 
203 (ISsJ) 


(C) Sco Day v Itadchile, 24 W It (Eng ) 
844. Wiltinai Rec>cs,3W II (Eng) 305, 
Gas Light, etc , v Tousc, 35Ch D 52Q, 
Ibyv XcwtoD,34th D 347 cf also D t 
P 173, 188, 190, 207 In iloWiiatida Chat 
teqee V Achhoy Kumar, 6 C IV 488 
(1901). tho Court nfu^ed to add parties. 

(7) Ann. I'r IW) cf Mcldrum v bcort., 
Sb L r 471 
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'substituted IS pluutlifs, it Mia hcld^ tJiit 110 new plaintitls wue substitute! 
Mitlim tJio meaning of sect 22 of the Limit ition Act, and that tlie substitutioi 
of mines of tlic phintifls did not make a new amt (1) 

] 2 . Whoa tliGio aie several buUees, executors or adnnius 

Joinder of trustees, they sball alJ be made parties to i 

executors and adminis' suit against One Or more of them : 

Provided that the executors who lia\i 
not proved then testator’s will, and trustees, executors anc 
adinmistiators oulsuh British India, need not be made parties. 


Suits against executors or administrators — This rule, which, it wil 
be observed, lias (as well as r d) been c\t ended to the case of trustees, deals onlj 
With suits against, ind not with suits by, legal representatives or trustees It 
embodies tlic general rule that m actions for administration all executors who 
have proved, or administrators, must be parties to the suit ( 2 ) But if 
executor has not proved ho should not be made a partj,{ 3 ) unless he has inter 
meddled witli tlio assets ( 4 ) or has acted as executor, when he ma) be ( 5 ) 
executor outside British India, or a renouncing executor, or an absconding 
executor, is not a necessary party (6) The former section had, instead of t e 
words “ outside British India,” the words “ beyond the local lumts of the 
diction of the Court *’ And it was held that if a defendant insisted that 
txccutor was a necessary partj, it was for him to sliow that he, the execu 0 1 
lived within the local limits of the jurisdiction of the Court in which the 
brought ( 7 ) A judgment for general administration cannot be made wit 0 
a general administrator , (8) an administrator ad hfcm,{ 9 ) or an executor de so 
tort, IS not sufficient ( 10 ) A suit, however, may, under circumstances, be s ^ 
ciently well constituted for the purposes of a motion as for a receiver where on 
011I3 of several executors is. defendant, though it may be necessary to add the 0 
executors as defendants before the suit comes on for hearmg (11) 


] 


3 Unless the Court directs otlierwise, the husband ot 8 
Husband of married niarned iiitstee, administratrix or execu r 
executrix not to join shall not as such be a party to a suit by 
against hei 


(1) Jahnabi Cliowdhuraai V Brojo Mohini, 
7 C W N 817 (1903) 

(2) Latcli V Latch, 10 Clt 4C4 , He Dneup 
W N (92) 43 D C P 203 

(3) Djson t Morris, 1 Ua 413 

(4) He Lovett, 3 Ch D 108 

(fi) Vickcra t Bell, 4 Do C J S 374 
(0) Drage v llartopp, 28 Ch D 414 


(7) Kumat Satadmdu Boy o 
Kant Boy, SCI J 484 (lOOO) 

(«) See Jte Bjknian (JS37). I Cl 8M ^ 

(9) DowdcattcU v DowdosneU, 9 0 
291 

(10) Rowbcll r Morris, 17 Lq 20 

(11) llaf zabai v Kazi Abdul, 10 U i>J. 
(1893) 



ORDER XXXII. 


5wi4s hj or Minors and Persons oj Unsound Mind, 

1. Every suit by a uunor shall bo instituted m bis name [s. 
Minor to sue by next by a person who in such suit shall be called pg 
fiend. the iicvt friend of the minor. 

“ Minor ” — The Code la applicable gcncrall> to all descriptions of parties, 
^^Uctllcr plaintiil or defendant, and Us provisions applj as well to minors as 
to others Thus a minor can be directed to file a \Mitten statement, and his 
suit 13 liable to be dismissed if ho faib to do so , and an aOidavit of documents 
iiu) be required of a nunor defendant Doubtless, it is not intended that an 
infant part) to a suit should pcrsonallj obc) such orders It is evident from 
the proNusions of tiic Codes that it is intend^ that hu neat friend or guardian 
should obey the orders of the Court on hu behalf Hence, in construing the 
Code, an exception cannot be read as to infants into Us provuions generally, 
but rather a proviso that orders guen to an infant maj be obeyed for «ucli 
infant b} hu next friend or guardian nor can this be done m construing sect 3S0 
(now 0 XXV r 1) (1) The Indian Majority Act of 1875 enacts that every 
person, save as therem otherwise p^ov^ded, sliall attain hu inajont) at the 
completion of his eighteenth year Thu Act governs Hmdus and JIahoniedans, 
and nil other British subjects European or otherwise, domiciled m British 
India BTiere n guaidian has bc<D appointed before the age of eighteen, dis 
abilitj extends to tvv enty one (2) The minoritv of an English subject not 
domiciled m India u tu enty one y cars (3) 

“ Next friend " — ^Vs regards suits on behalf of mmors, Acts XL of 18o8, 
and yx of 1864, relating to guardians, have been repealed by Act VIII of 
1890, and the present law is to be found in th“ rules of tin. Code which embody 
the amendments of this Act (4) The effect of thu rule and r 4 is that if there 
be a guardian he alone can institute the suit unless the Court gives leave to 


(1) BaiPorebdii- DcrjiMeghji 23 B 100 
(189S) 

(2) Notmthstancling the guardian ma> Le 
discharged Satlho Lall t ilurlidhar 23 V 
072 (1907) 

(3) Rolulkaud Bank t Row 7 A 490 
(16!>5) 


(4) As to the cases under the repealed Acts 
see O Kineah s C P C , notes to s 400 
The sections of the last Code amended by Act 
VIII of 1390 (see ss. 53 A B, C, D, E) were 
M 440 443 446 461,464 The last paragraph 
ufs 440of the last Cod<' was added by s 53a, 
Act y 111 o> IS90 
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''OHIO otIiLi pcisou to sue Sect 110 of tlic 1 ist Code rtijuirtd notice to le gi\cu 
to tlie gunidnn This ]i is been omitted WJitn tJicro is 110 pUardiau, anyperson 
w]io fulfils tlio qu ihficatious of 1 1 may sue In r 1 the word “adidt las 
been remo\ cd It is unnecessary , as iiLajority is one of tlie required qualificationa 

under r 1 The pnotcction of the minor’s mtorcsts is left to persons who inaj be 
willnig to come forward at tlio risk of costs, and subject to that nsk any ptison 
may do so (1) In cither ease tJic person suing for tlic minor is called his nest 
friend A minor cannot sue alone He can only sue or be sued by a next friend 
or guaidiin od Ixtcui, and a decree can only be given for or against him if thus 
duly repirtscntcd I he icason why no proceeding can be taken by an infant 
without the assistance of a next friend is on account of an infant’s (2) suppo'ed 
want of discretion, and Ins nubility to bind himself and make himself liable for 
costs (3) So far as the mmor is concerned, the object of his appointment is to 
secure the minor’s interests, and as regards the defendant, m order that there may 
be some one before tlie Court to wliom tlic defendant can look for his cost d 
successful TIio rule was intended for tlio protection and benefit of defendant* 
as in England it has been licid that when a defendant waives this benefit and 
protection tlio suit may proceed without a next friend (1) ^Vny sane, adult person 
not a defendant, and ha\ing no interest adverse to the mmor, may be a next 
friend (6) No person can be made a next friend witliout Jus consent (G) Althong 
tlio consent of a mmor to the institution of a suit by a nest friend is unmateria 
and a suit may be instituted on his behalf whether he consents or not, the sin 
IS in fact brought m his name and is treated as a suit brought by him {<) f 
minor IS the real plaintiff (8) Tlic next friend is not a party to the suit bu a 
poison whoso duty it is to prosecute the suit for the minor, and he cannot thereioi 
appeal in his own name (9) TJic right of a minor to sue by a next fneud u * 
matter of prmciplc, and a rule independent of statutory enactment, and there or 
a minor may sue for possession m a Mamlatdar's Court by his next friend althoug 
the Mamlatdar’s Act (Bom , Act TIT of 1876) makes no provisions for sue s 


(1) Kerakoose v Serlc 3 M I A 329 at 
[j 345(1844) 

(2) Noor Ahmed D Lulta 2A H C R 189 
(1870) Bama Soondurco v Gnsh Cliunder 
3 W R Act X 138 (1SG5), Cluiuiiah v 
Baribun Saib, 5 M H C R 435 (1870) 

(3) Doorga JMohun v Tahir Ally, 23 C 
270, 274 (1894) 

(4) lb aadseeaa to MaireroluTcgulanty 
Kamalakshmiv Ramasami Chetti, 19 M 127 
(1895) cited post and Chinniah v Bonbun 
Saib, 5 M H 0 R 435 (1870) Fad^antago 
of the point must bo taken by pleaders 
objection) 

(5) R 4, po«l 

(0) Seo 0 I r 10 

(7) Veukatanarasay^ i t Vchcnima, 3 Of 
J 4(1881) 

(8) BriiCbiuiLu X)os3ia i Kishoro Roa^, 25 
V\ R Jl(}(ls75) BlioloUtnmv brtoRam, 

\ 


90 C29 630(1883) The statement in Can » 
Soondureo v Gnsh Cliunder 3 W R 
138 (1865) that the minor is himself 
party to a suit in the oyo of the Ia\» * 
IKCor 
to th 

by a I 01 

of the minor, and is governed by tho i*iw 
limitation applicable to tho mmor Jvho 
V BudreeNarain 7C 137(1881), 
Amirchand v Hasan Abraham 7 ‘ 

(1883), aionmohunv Gunga SoonJery 
181(1882), LohtMohunv . Ja 

C 714(1893) Representation by a guar ^ 
does not remove disability Ananlbarani ^ 
lCaruppanan,4Jr 119(1831) which ho 
13 purely personal Rudra Kant v 
ICishoic, 22 C L R 209 (18S3) ^ j 

(9) BhoboUirmi v breo Ram, 9 0- 
(1883) 
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suit (1) lilt plaint sliuuld dtdiribc the minor pliiiiitiil us '* .1 li i minor b) Ins 
next friend (7 D," nnd a minor defendant is “ C D, minor of w]iom U F is guirdnn 
odhtem ’ (2) Tlve rcprcscntituc capacity comes to an end uitJi tJio death of the 
minor, and the next friend or guardian ml fitcm eanuot executo a decree alter the 
minor’s dcecase The Jitter’s legiJreprescotitiies sJiouJd luoio in the matter (3) 
Wlicro a suit is brought m \iolilion of these provisions, the plaint should be 
returned m order tint the error may be rectificil (f) Wien a suit is brought by 
an alleged mmor through his next friend, nid when it is found tint the plaintiff 
13 not a minor, the suit should not (though the ^Vllahabad High Court dissents) 
bo dismis<^ed, as the defendant ran be mdcmmricd b) costs The defendant 
should apply to have the phmt taken off the iUc or amended, and if this is not 
done the next friend’s name ma) be treated as mete surplusage (5) Where, on 
the other Innd, the defendant contends that the phmtiff is a mmor, (6) aud tliat 
tlie suit cannot be earned on nithout a next friend , if the plamtiff fails to prove 
his majontv , the Court should not dismiss the suit, but should appoint a next 
friend (7) Wlicro a minor sued herself without a next friend, but no objection 
w IS taken by the defendants until the case came before the Court of first appevl, 
at whicli tnuo the phmtiff liad attained majoritj , it was held that the irregularity 
was waived (8) 

Costs —i'ho words m sect 140 of the last Code, “and Jnai/ he ordend to pay 
any costs i» the suit as if he ture the p/ointtJP,” have been omitted If the suit 
fails, the next friend will be ordered to pay the defendant the costs, an order 
addressed to the minor m person to pay those costs being illegal (0) But as 
between the next friend and the mmor, the former is prma facte entitled to 
costa (10) The Court may, (11) aud usuall) does direct that the next fnend 
should, though the suit be unsucccs. ful, have his costs out of the estate It 
£re(iucntly is right to make a next friend or guardian liable for costs, but there 
are also eases m which it is not proper to hold him personall} liable (12) As a 
rule he is entitled to attorney and client costs, except where the fund is re 
versionar}, and then he may claim the difference when the fund comes into 


(1) Dallratajai Vaman, 21 B 83 (IbOo) 

(2) See Mongula Dossoat Sliaroda l>osse« 
20 W It 48 (1873), Koinul Cbuodcr t 
Surbessur Doss, 21 W it 293(1874) As to 
tho cficct of misdcscnption see notes to 
r 5 poll 

(3) llulodliur Hoy v Judoonatli 14 W It 
102 (1870) 

(4) Itussick Has v Preonath Viiss r 10 C. 
102 (1833) 

(3) faqui Jan t Obaidulla, 21 C 8G6 
(IbOl) > Net 1^1 balm v Karira Buksb, 23 C 
bSO, Cb3 (1890) , dissented from in Sbeorania 
p Bharat Singh, 20 A 00 (lb97) 

(0) ^Vs to cTidcnco of minontj , sec Klu-ttcr 
MoUuii t lUmcssur, W H (ISO!) p 304, 
luilco Hal Ur i bretram tihose, VV U (ISd) 
p 3oO[apptarau<.o«(alUe,'-'Jmmor, poaitnc 


ocidcucc] 

(7) Mgoilco Bhur V Nathomi. Mahtoon, 2o 
W U 184 (1876) 

(8) Kamalakahmi v Ilnmasami Cbetti 10 
IL 127 (1895) 

(9) Rajah liikTomajoet t Court of Wards, 
21 W R 312, 314 (1874) [a pcculur case, in 
which though tho suit failed, tho defendant 
had, under tho circumstani'cs, to pay) , Bai 
Porchai t DotJI Mcghji 2J B 100, 102 
(1808) 

(10) Bunnv Bunn 3 Drew 17, Ann Pr 
lOOa.p 173 ScoCrosst Cross SBcav 445 
blames v Maddox. Mo« 31j 

(11) DevUl«u Jtfltrro'i, 10 H 218,2,>3, 
^(Ibbi) 

(12) Damaiit t Uinncll, 33 Ch D 224 
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poascbsiou (1) Tho Court luuy also duett that the next fneutl should pay all 
the nimor’a costs, % c. the costs incurred by hmiself as next friend, out of his own 
pocket (2) He IS liable to pay the costs of an unsuccessful, (3) or unnecessary, (4) 
or frivolous or vexatious (5) action or application. If the next friend is personally 


ordinarily he is only liable in bis repircseiitativc capacity (7) Execution may 
be taken out against the representative jiersonally, leaving him to recover the 
sum so realized from him from the estate ( 8 ) A widow defending a smt as guar- 
dian of her minor cannot he made liable in her ow n person as well as representing 
the heirs of her husband (9) 

^2] 2. (i) Whae a suit is instituted by or on behalf of a nunor 

vvitlioufc a next friend, tbe defendant niay 
tuteJvtihmi next iriend, apply to bavc the plaint taken off the me, 
plaint to be taken off the with costs to be paid by the pleader or other 
person by whom it was presented. 

(?) Notice of such application shall be given to such person, 
and the Court, after hearing his objections (if any), may 
such order m the matter as it thinks fit. 

Plaint filed by next friend. — ^This rule refers to a case where the plaijj 
ou the face of it appears to bavc been filed by a person who was a minor 
does not contemplate any mquiry into the question of minority where the 
is brought by a person professing himself to be adult, and where the ^ 
objects to the suit on the ground that he is not an adult, but a minor, an w 
upon these conflicting allegations an issue is raised for trial In a case 1 
the order of the Court, if it finds that the defendant’s allegation is coriec 

(1) Bnjessuree Dossia v Kishoro Doss, 25 noxb friend ^va3 ordered to pay, 

W R 316(1876) no evidence that the suit was for the D 

(2) Devkabaii’ Jefferson, 10 B 248(1886) of tho infant waiuri 

(3) BaiPorebain Derji ilegbji, 23 B JOO, (5) Gelds w Keir, W N (Eng) 

102 (1898) , Bhgli i Trcdgett, 5 Do G. A- S (C) See Collector of Jlymsnsmgh t ^ 

74 , it docs not, however, necessarily follow Chunder, b D Sum Dee , Isfc ' I 

that because the smt IS unsuccessful the next cited in 0 Kincaly, notes to s 440 ^ j 

friend or guardian should ho made liable for 
costs Bnjessuree Dossia r Kishoro Do®s, 25 

W 11 310 (1870) _ — . g, 

(4) Jfe Hicks, W N (93) 138 (Lng ) , to costs, no expression of opinion 
Llsoma llslaU-, W N (77) 177 (Eng), mint can import any such liability 

VIordiii i Martin, 75 L T T 220, see into tho dtcrco BrijcssuiccDossiaf ' 
Kiiirick t Wood, L 11 9 Eej 32 i, os where Doss, 25 W. R 310 (1870) , 

lb IS pro^cd that tho plaintiff is not a minor, (8) Omrao Smg t I’lim Naiaiu, » 
cf Pilmer v WaUsb^, 3 Ch ,\pp 732, 264(1875) 

ulicrian ictiun was brought on licbalf of an (9) Brojo JIoliuu v Roodernat i ni 
lunatic, Mho Mas nob so In Giircc 15 VV R 192 (1871) 
balta i Chunder Ivaiit, 11 C 213 (1885), the 
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not passed under tills rule. SucliaCAscisnotexprcssly proNidedfur m the Code, 
but the practice is to suspend all proceedings and to allow sulTicient time to enable 
the minor to ha\e himself properlj rcpicscutcd in the suit hy a next friend (1) 
The Court as a rule odI> strikes a )>laiiit off the file where it appears on its face 
that it was filed hy a person who was a minor, ot where it is pro^ed that it was 
filed with the knowledge that the plaintiff was a minor, and with the intention 
of decei\mg the Court and evading the pa)ment of costs m case the plaintiff 
fails in the claim Where the fact of mmonty is a bonajiefe question of cMdence 
and the defendant’s allegation is found correct, then the usual course is to susiieiid 
all proceedings and to allow sufiScieut time to enable the minor to ha%e himself 
properly represented (2) No objection can be taken as to the mmont^ of a 
plaintiff after remand bj the High Court unless the point was urged m the Appel 
late Court (3) llTiile the person presenting the plaint is liable for costs irhcre a 
plaint IS filed by a minor without a next friend, neither this nor the last rule gi\ es 
a Court anthQrit\ to make a minor’s estate liable for costs (4) 

3, (i) Where the defendant ii> a ininoi, the Couit, on being [s 

Guadma /», the «,( satisBed of the fact of his mmonty, shall 
tQ be appointed by Court appoint a proper poison to be gnaidian foi 

for minor defendant Jqj. g^jj 

(*2) An Older for the appointment of a guaidian foi the I* 
suit may be obtained upon application in tlie name and <rn 
behalf of the inmoi or by the plaintiff 

(f) Such appUcation shall be supported bv an afiulavit 
veufymg the fact that the proposed guaidian lias no interest in 
the matters m controicrsy m the suit adveibo to that of the mnioi 
and that he is a fit person to be so appointed 

(4) No order shall he made on any a})})limtion under thib rule 
exccf)l upon notice to the nnnor and to any yuardian of the minor 
appointed or dcclaicd hy an authority compitcnt in that behalf or, 
ivheie thcic is no such yuaidian ufion notice (o the father or ot/ni 
uatiaal y{«irdi<tn of the minor, o/, uhere there ts no fothrr or othir 
natuial guardian, to (he person ni uhose care the minor is, and 
after hearing any objections uhich may be urged on behalf of any 
^xrson smed uith notice under thi^ sub rule 

Guardian ad litem. — Tin Code of lisiy « untaiiu il no proM'iuns us t»» ,iji 
jMnntmcnt by the Court of guardians ad hUin for iiunor d> ftndania \ccoriiuig 
to the then practice it was ••uflicn.nt if a jKrMm was nude a part) as oUarduii 


(1) Bcni lUm r lUui Ld 13C.ls*,J*l or <Iuini4a^ 

(ISSC) bvo Sli&m KriaUiuk r llsin m aplKolaUe 

20 A. luA 1*>S lUtUu Rat r (2) l,AtUaliU r ChAbil 13 11. 7 (I'SJ) 

t 13 U 7, 11 (iss.1) In tbt (31 ll<m miu r lUu 1^1, 13 C 

ta.'O it MAS bill tluit tbo 4>n]ti’, flKU^h Is*^). 

{lur^wrtiu.; to bo under ilip f<.>nu«r (I) ViunLuid TAULchiud r (.I'.xt r of 

»t<Ciun. tiiu't !•<- ulrn tu Lit*' la^n oar :^tulAi>or 13 IL 



1134 THi: CODE or civil PEOCEDUEE. lutsTScHED 

0 32, r 3 

and pcrnuttcd to act as buch on the minor’H behalf (1) These proMsjons ba\c 
been taken from the Original bide rules (2) The same reasons ivhich require 
the representation of an infant plaintiil (3) ajiply to the case of an infant defen- 
dant A minor ma\ appear bj attorney or pleader, but he can on!} plead or 
conduct the defence bj Ins guardian (4) As to the age of majority, see notes 
tor A guardian i7<i/j/cw is not wjtlim the scope of sect 3 of the Majority 

Act (5) The rule assumes that there is a suit \\hich may, and indeed must 
be instituted before a guardian is appointed, and limitation counts from the dste 
of tlic plaint and not from the appointment of the guardian (6) 

Upon the institution of a suit against an infant the question of service of 
summons is one of some diflicultj There aic no special proMsions as to the 
service of summons upon infants, and therefore the same rules appear to apply 
as lu the case of adults (7) Summons should be issued and ser\cd on the minor 
defendant IVIicre there has been neither personal nor substituted service on 
the minor defendant or on the certificated guardian, and an ex parte decree has 
been passed, it will be set aside under sect 103 (now 0 IX r 13) (S) Inhere, 
however, it was not definitely showm that an) attempt was made to serve the 
summons upon the infants persouall), or upon their mother before serving it 
upon the only adult male member ami larta of the family , but it was not «howa 
that the alleged irregularity had caused any prejudice, it was held to be cured 
by sect 578 (now sect 99) (0) 

Subsequent to the issue of summons, the Court must proceed under this 
rule to satisfy itself of the fact of minority (10) \there no guardian ad hU>n 
is appointed (mere notice of a proposal to appoint a person btuig msufficicnt) 
and an ex pari e decree is passed, it will be set aside (11) And where it i» *0 
satisfied, the Court should proceed to the appointment of a guardian It is 
the duty of the Court to see that a minor’s iiiterc:>ts are properly leprcscnted (12) 
TIic provisions of the rule arc mandatory, and should be strictly followed (1*^) 


il) SuLrain'in^i I’vndya i Siva Subra 

(3) Suresh Cliuiidcr v Jiigitt CImmler, 14 

C -if i> IfOD (issrj 

(J) Ji/cr 1 

(4) Kasi Doss i Kaasim S-iit, 1(> M 344, 
U(i (1892), the-so iimri'ions iinb to tlic 
l*ir»i Vfimigo \c* , Sir-vljij Bnclioobn. 
Is II 3f(. (1:514) 

('0 GorcUiand.i-> 1 lliriv vllnl tlvs 21 1> 
28! 2 s'. (IsK)) 

(1.) Khcm Karan t Har Dijal, 4 A 17 
(1831) 

(7) bare 'll LliuniUr i Jiigut Cbundir, 14 
C -01, 21". (ISSG), where V\ ilson, J , doubled 
whcUiir btriico on a guardian ol titcii wn« 
giH) I serMK uml r the Codu In Jatmdra 
Mohm i Srinalh llo>, 2i) C 2ti7 (1893), it 
wan b .11 { tiuit b-f 74 and 79 w< ro controlled by 
tliH KTction . I ut m that riso no bumiuons 
w o. lUhcr iijKin the minors or thtir 

ctTiif aUilguardbiiw InDukcshurr Jlom, 


24 C 2.a { JS9G1, an attempt to servo the latter 
v.aa betd 

(8) Jatindra Mi ban i Snnath 20 t 

3.7 (1S9S) , 

(9) Walian v Bank© Behan, 30 C l0-| 
(IlUJ), Vlunnu Lai t Ghulaiu Abbas, 3. 
A 2871* C (1910), 371 A 77 

(10) Suresh Chundcri lugut Chun Icr I* 
0 at p 217 (ISSG) 

(11) Bhura Mai i Hir Kuhan, 24 V 
(1902) Dakeshuri Rtwat. 24 C 2o (IS^l 

(12) J>ursmgbomoyco Gooptia t 

Soonduroo, 2 Sev 099 (Is63) , and a (ouri 
should not pass a decree againat a i«'9° 
without taking care tint ho » 
niirtscnted , Sheobiirnt &ingh • '•* B 

Chowdhrj.WU U 202 (1870) ^ 

(13) Mahan i Ranke Behan, 30 C. m- 
(IJOJ) , s. c . 7 C W \ 744 , 5 Rom L « 
&22, Jatmlra Molian i bniiath Roy, - 
21.7 274(lbJb), Bhura Mdv Hirkwhan. 
21 \ atj). 180(1902) 
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Xo ..rdor •> guir.lnii should lie mode ex parte, Eo tint oinmrtumli 

iinj Ik- yson tor tin linking of m .ipplicutum on lichalf ot the uitaiit under r 3, 
though the fact tint an order ali|iointingaguardnn.at the instance ot the plamtiS 
Hina<lerX)iirtcisnotlicixssatlK Iat.al to the suit (1) It the minor or Im tricnds 
•ind rcliliMs, 111 Uhose care he may he, fail to mote the Court to appomt 
a guardian, then the appointment may he made at the instance ot the plaintifl (2) 
The appoiiitincnt is made by the Court and not hy the parties, though it 13 on 
tliLir .application , (3) and hy the Court in uhicli the litigation is pending (4) 
The ai.pointnlcnt ot a gu irdlan od /item under this rule is uhollj distinct from 

the appointment of a guardian under the Guardian and Wards Act (5) The Code 

■ . ■ * » whether or not a 

■ . ■ • • ' • Vet gives precedence 

■ ■ - ■ . . . , , Though advisable 

It IS not nccos<;vrj that there should be a formal order of appointment if it appears 
on the ficc of the proceedings that the Court has sanctioned the appointment (7) 
.Vs to who nnj be appointed, see r 4 Sub rule (2) of that rule gives pre- 
cedence (8) to guardians of the j»erson or property unless special reasons exist 
against their appointment So while there is nothing to prevent a guardian 
suing her ward m such a case the minor must be represented by some other 
person whose interest is not adverse to him (9) IVTicre a guardian filed a 
written statement which wis prejudicial to the interests of the minor, the Court 
observed that in a suit m which it is not necessary for a minor defendant to take 
an active part, no guardian is ever justified in taking anj step prejudicial to his 
vrard If ho can do nothing positively for the minor’s benefit he ought simply 
to leave the matter to the Court (10) A father cannot act as guardian ad Ulem of 
his son when there is a clear conflict of interest between them Thus where a 
father, professmg to act as the head of a MUaUhara family executed a mortgage 
of the family jomt-propertj it was not open to him to impugn its validity, but 


(!) Suresh ( hundcr t Tiigut Cbiindcr, If 
0 201 (ISSb) 

(2) Ib See /h re Motiraiu 11 B 11 C R 
21 (1874), Babajitj Vlaruti 11 B H O H 
182 (1874) , under tbo Code of 1859, vhem 
tlie plamtifi failed to give the name of tlio 
guardian (ith anU), the Court dismi:,se<l 
tho case Itadha Kri-sto i Ram Chunder, 1 1 
\V R 300(1809) See IT 3 4. post 

(3) Guru Churn v Kali Kissen, 11 C 402 
(1885) [neither the Lode nor Act XL of 
1 S58 girc a plaintiil any pokrer to institute a 
suit agamst a person named by himself as 
guardun ad litem] Srccnarain Mitter v 
bftemutty KiNheo, 11 B L R at p 191 
(1873). Doorgapersad V ICcshopcread, 8 G 
OoG (1882) [manager of estate] 

(4) Ruling, 5 M H C R App tiu (1869) 

(5) Vithaldas v Dattaram, 26 B 298 
(1901) 

(G) Dakesburv Uevrat, 24 C 2>(IS96) 


(7) Walian i Banko Behan, 30 C 1021 
(IWl), Suresh Chun ler » Jiigut (thunder. 
J4 C 204(1880), Jatindra Mohan i Snuath 
Ro\. 26 C at p 272 (1898) Kunhammad v 
Kutti, 12 VI 00. 91 (1888) 

(8) Cf under Act XL of I8o3 Baldco 
V Gobmd Shankar, 7 A 914 (1885) 

(9) Rakhalmoni Dawi i Adoita Prosad, 7 
0 W N 419 (1900), s c, 30 C 013. m 
which caw) tho plaintiff alleged that tho 
natural fvther of the minor defendant had 
fraudulently, and without the knowledge of 
the plaintiff, obtained the appointment of tho 
pUint ff as guardian of the minor as her 
husband a alleged adopted son. 

(10) Court of Wards t> Raj Coomar,17 W R 
142 (1871) , the usual practice m such cases 
13 to state that tho defendant is a minor, and 
that he leaves his interests to the protection 
of the Court 
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it s\ ould ba tbe duty of tbc gUMdian ad htem of tbc infant son to urge as a tlefeacc 
that the mortgage Mas beyond the scojic of the father’s authority , and it was 
therefore held that the father could not be the guardian ad /itrni (1) Adhere 
the plaiutiS alleges that tlie defendant is not a minor, and rmuority is pleaded 
as a defence to an action, inasmuch as an alleged minor cannot be treated as if 
he lyas of full age during the investigations of any material aierment m a suit 
a guardian should be appointed for the defendant and a preliminary issue should 
be framed and tried as to whether the defendant is or is not a minor (2) Though 
by sect 440 of the last Code the next friend of a plaintiff might be made hahle 
for costs there was no similar express provision with respect to a guardian But 
according to the English practice, which has been followed by the Bomba) High 
Court, he has been made to pa) coats where he has been guilt) of gross misconduct 
in the case , (3) as where a guardian put executors to proof of a will which he 
wished to upset for Uis own private purposes, and which the evidence showed 
was to Ins knowledge dul) executed (4) The iladras High Court, in a case (5) 
which does not appear to have been considered m the one last cited, has held 
that the Code does not authorize a Court to decree costs against the guardian 
of a defendant except m the case referred to m sect <158 (now r 11) vrhiclideaR 
onl) vnth costs when a guardian is removed 


“Shall appoint” — The provisions are imperative, and where the) arc 
not substantial!) complied with the minor is not propcil) represented and an} 
decree which ma) be passed against him n. a nulht) (6) Thus wliere a decree 
had been passed against a mmor who was described m the suit as of ige * 
was held that it was a nulht) so far as he was concerned (7) The Court inu» 
not only appoint a guardian but satisfy itself that the proposed guardian is 
a fit and proper person to represent the minor, to put m a proper 
and generally to act m the interests of the minor The dut) of the Coin 
not a mere matter of form (8) 


Clause (4) —Tins is based on sect 443 of the last Code The Legis 
haa cowsidered vt uectasaTy to enavire that uotwo should reach one inter 
in the nunor s welfare and this rule aims at securing this result It was ^ 
that the appointment, apparently by an oversight as guardian ad 
minor defendant, of a person other than the certificated guardian amoim e 
no more than an inegularity not vitiating the decree 01 sale thereunder ‘• 
next rule clause (2) (9) 


(1) BalkciCQ t Tapesur 17 C W N 219 
(IJll), cf Ganeslii Row v Tuljaram Rof 
P C, 18C L J 1 (1913) 

(^) Kan Doss t Kassim Sait, lf> M J44 
(1S92) 

(3) Goolam Hoobcm v Fatmal ai S D J91 
(1834) 

(4) Ib 

(5) Xorosimha Rau i Kakabnitpati 3 VI 
2C3 (1881) 

(C) Ilanuman Pra-sad t Mulianuund Ishaq, 
23 A n7(10U>) 


(7) Pin.o Chandra r Jkjo> Ch^nl 
C L J 18 (1913) following Baslud^ua 
V Jluhammad Ismail P C|31 A ^ 
OWN 1182 (19o9), and >ar8ing‘ 
Sheikh Jahi, 15 C L J 3(i911) ^ 

inir IValiati v Baiiko Behary ftp''' 


1021 (1903) , ) 

(8) Rarachamlra Das t Joti 

A CTo (1907) t >9 \ 

(9) Dunnur Sin^h t 1 »•'>•«* ^ "S" ' 

290 (1907) 
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Petition for guardian ad lltcnu — fctt wLirt the protcilurt \\ill K 

(ouu I driH with \ j»^rv3n cinnot be ap[>ointcd j^uudnu od lilcin .igaiUht hn 
MiU , and thi4 19 non cincted In r t » (I) but wlicrt a giiardi in a<i hie in has once 
licrn aiipumtcd, bis appointment tnurcs for the nbolc ol the /m in the couibc 
of which it lus l>ccn made, unless and until it is rcaoked b> the Court , (2) and 
therefore for purpoys of apjical ( 3 ) V Court bis jurisdiction to try a suit 
against a minor notuilbstanding the apj>uiiitiiictit of one rf its oliiccrs(l) to 
be the minor*# guardian adUUm (o) 

4 . (/) .V]i\ person nho la of ^oiuul liunil .tud has allaintd 

itrv, may act os iic\t fiieiid of .1 nuiior 

who may act oj neat ^ , r i 

iricad cr be appointed or as his ijiutidianjor tlic buit : 
guaidian for the iuit Provided t/uU tliC illiCTLbt oJ SUCll IKPSOn 

11 not adxoP'U to tliat of the minor and that lie is not, in the caf>c 
of a next friend, a defend int, or, in the ease of a guardian for the 
suit, a plamlijf 

Whetc a minor h.us a giiaidian appointed or declaicd 
by competent authority, no perbon otiici than siuli guaidiaii 
"hall act ui the next friend of the minor 01 be .ippomtcd liib guardi ui 
for (he mil unksi the Court coiibideib, foi leasous to be iccorded, 
that It 11 for tlie minors welfaic tliat anothei pcibon be peimittcd 
to atl or be appointed, ab the case may be 

( j) No peraoM shoU uithoul /ns conifiit 6 c uppomfed j/iundum 
for the suit. 

(J) Whore thoic is no othei pciaon fit and uilling to act as 
giurdian for the suit, the Court may appoint any of its officeis 
to he bUth guaidian, and may dtreet that the costs to be incurred 
hi/ such ofjicer in the perjotmance of his duties as such guardian 
shall be borne either by tin parties oi by any one or more of the 
jHirlics to the suit, or out of any fund in Court in uliich the niinoi 
IS interesUd, and may giic directions for the repayment or allow 
ance of such costs as justice and the cuciimstanccs of the case may 
require. 

Who may act — bcenoUstor IjOja** 

Who may be next friend and guardian — A maiiicd asoiuau may be 
utxt friend, (6) though under the provisions of sect 157 of the last Code which 


(1) Jadow Mnlji t Clilia5,vu lUirlund, S 
B 306(1881), Ibsur Chundcr i ^obolOiteto, 
7 0 L K 407, 410 (1880) Xarsingh i 
Sheikh Jahu 15C L J 3(1911) 

(2) Jwala Pel t I’cibhu, 14 A- 35 (IbJl) 

(3) \cnkata * Alak-irajamba 23 187 

(1808) 

(4) See Ltour Chunder < ^obo laiisto, 7 


C L 1. 407(I88U) Babajiv Maruti, IIB 
K C B 182(1874) 

(5) Jaduw ‘Mulji f Chhagaii Raichand, 5 
B 306(1881) 

(C) Asirum Bihi t Sbanp Mondul, 17 C 
488 (1890), F B , oiemiliag Guru Pershad 
V Gossain Muiira], 11 C 733 (IS80) 

1 P 
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lia\e nob 111 tins itspcct boon ic ciiictcd, sUo could not be appointed guardian 
(t(Z hlem (1) lu a suit b) iiiuiors to ubtum a dcchratiou that a decnc diduot 
iffcct tlicin lUdsmucli as tlic) were not proiwrl) represented by their mother 
who was incapiablc of acting us guardian, they were held entitled to a decree (2) 
AVhateaer be the propriety of making provision b} tbc appointment of a public 
olheer for the institution of suits on behalf of infants, it is of the utuio t im 
port mce that no person should be appointed of whom caen i suspicion canexet 
that he maj be barred by personal interest The Priaa Coiineil therefore dis 
approved of the appointment of the Registrar, who, according to the practice 
of the bupiemc Court, was entitled to acoiunussion of 5 per cent on all sums paid 
into Court (3) It was held that the Code did not apply to all guardian', for it 
did not apply to natuial guardians Sec notes to last rule (4) 

^ ] 5 (i) Eveiy application to the Coiut 011 behalf of a mmoi, 

Keprem,tat,o„ of ot'ici than .lu application under ) ule lO, sub 
nimor by next friend or } ule ( shall bc made b}’’ his iiext inenu 01 
guardian for the suit guardiail foi the SUlt 

{-i*) Evexy oidei made m a smt 01 on aiiv application 
befoie the Coiut in oi by which a ininoi is in lUiy wa} 
ceiiied 01 affected, without such lunioi being lepiesented b) a 
next fiiciid or guaiduui foi the suit, as the case may be, 0 
dischaigod, and, Klie}c the pleadci of the party .it whose i^tanct 
such order was obtained knew, or might reasonably have kuotvui 
the fact of such minority, with costs to be paid by such pleader 

Applications to be by representative — iht. Code no doubt di 
guishea between next friends and guaidnns for the suit, the former 
being u&cd m respect of pihmtiff minors, and the latter when the inmors 
defendants But if a guaidian ad hUm has not been appiomtcd for a de m 
a next friend can apply (5) 

Order obtained by next friend or guardian — iins ruh 
no Older by which a minor or lunatic is m any way concerned or 'iffecte 
legally bc made without such minor being represented bj 1 next tri 
guardian for the suit (6) The words “may bo dischaiged ' ippear 0 ^ 
discretionary power to the Court (7) No order binds a minor unless e 

(1) Sco ^Ivach-xyi Kuttuli V UliunpuDo (4) Jvtrakoosov Scrlc JW ^ jl 

thaU, 29 31 5S (1906) OO 01 , ICaii Shankar (1) ButlinJall Umji t 3Iorarji 

Sabai V Pratab Udai Nath Sabi, 0 C L J 15 41J (1907) [tt&UuiciUary 

3o(1907), IvuiiJaii ml u CijadbarLal .9 KpxJomttd by Hind 1 filbcr] 

A 728 (1907) Ibo disability lias QOW been (C) Jotindroiiatb Milter t 11') 
removed But sco ^a^sln 3 b v Sbokb Jabi, C 771 (1889) . <,j 

15 C I J 3 (1911) appointment of a (b) AmtcbaDd ralakchaiid t lu 

married Moniaii as guardiaa ad ft/cn for an Sholapur, 13 B 234 (18sS) [api“ 
infant defendant renders tho proceedings a sue as jeauper) ^ 

nulbt> fao far as the infant IS concernctL (7) iloorga 3Ioln n t la) r V > -*■ 

(-) 'shall Hal .> Chasila, -3 A 159(1901) p -7* (1&97) 


I IhsT ll» 
'» i3,t 5 


MINOIIS \M) 1 ni''(As o> U^^OU^I> MINI). 


J1 {*) 

1 1 1 tU ii [ K •< lit I «t th ttti) tt u vs mt 1 (1) W lu ic ^11 < tiler fur t>al wasi 
iiu Ic when th^ nun r w vs j tujv tij rej ic'^enlv <1, (lio abs<.iu.c of v ^inrtliaii n is 
hehl n t to 111 <l the of aub-s;quctit 1 roccedlubS (i) Viid where i 

Uin lu wj l)\\ d urns the cout-e of v hti^ition adoj ted a son hut did not put 
hull en the tec r 1 it \\ vs hel \ that she was juatificd m pursuing the hligition 
hi/i /c f( r lijs Ix-n fit snd tint he was bound I>) the dcirci {3) I/,hyut\ir, 
a r m entitled to rejreH'iil 'v inmur dt»o5 purport to represent hiiii » mere 
ini'- le uiption in the causi. title is not fatal to the suit In ill c ise'> the tpiestioii 
to he deci led is whctli r on a eonsiruction of the plaint and pic idinga the minor 
13 rcallj a parly to the suit or not, vnd, if he b», viij incg^ul mt> is preieided fur 
h) sect dii^(i) Vnd where a minor Lvs l»eeu properl) represented he h 
IS much hound by v judgment in his own action us if he were of full age (0) and 
ihej rmciplcof r«ju fie ipplics ( 0 ) V\h le the decree is sought to lx. executed, 
the Court executing the decree cannot entert itn the pica of non representation, 
n It mast presume that the decree was rightly passed Ihc minor’s rcnicd) 
IS to appl) for a roe icw or to file a suit for an injunct ion reslraming the execution 
of th decree (7) If i minor de-'irc to h v\c a d‘cr« i bet aside because an) veail 
ihle oood groun I of d fcncfl was not put forw vrd it the he irmg b) his gu irdiaii 
he should apjl) for i reMcw If the decree was cx yarte, the procedure to be 
alopted IS that jre5>crdKid by the Co<lc for Httmg aside cx parte decrees here 
i decree has been made igaitist m infant duU represented and the former on 
inajorit) seeks to set that decree n'^ide by separate suit he cun succeed onl) on 
proof of fraud or collaaion ou the part of his irdian (B) ihc costs may ho 


(1) Mruui u)iDal)iac &tiiL>clisndCbucLvr 
butt), a C 4X1 (IS'O) \uhoi Kcsbav t 
lUnibhsodra Uliaebur It D 130 (lbsi>) 
l>4}i ilimat r I.)huii}ram 2sadaram 12 B 1$ 
(lSS7) Ganga I’rosad t Umbica Cburii 14 
O 7^4 (!ba7) Jungco Lall v blum Lail _U 
W It 1-0 (1S"2) Uurgvpcrsad v Keslio 
IKrsad bCvCoO GG2(1&S2] Itadba Ivristo t 
lUmChuadcr 11 \\ It 300(1809) Itussick 
1^43 t I’fcoojtli Miwte 10 C at p 1(K/ 
(l83d) , blum lal t GhasiU 2J A 4o9 
(1901) ts to carrying oasuit alter tna)orit^, 
SCO notes tor 12 

(2) Net Lall Sal go e Sheikh Karccm 23 
C 030(1890) 

(J) llan Saram v Bliubancswan 10 C 40 
(18S8) 151 A 19a ref Vaaudevi KtbIi 

naji -I) B 531 (180g) 

(4) Bluba Pcrslud i Sceretary of Stale 14 
C 159 loJ 1 B (1880) Jogi Siiiab v 
ICunj Behan II C 503 (I88 j) Suresh 
Chunder v Jugut Chunder 14 C 204 (188G) 
[approved by P C , Walian v Baako Behan 
30 C 1021 1032 (1903)] ^atcsayJaIl r 
Isarasiinniayyar 13 M 481 (1890) Kcvlar 
Irosannoe PraUp Chunder 20 0 11(1892) 
Goonoo Monce t Ram Koraul 17 W It 144 


(187.) \luni Jlulo IJC 48 (188o} But 
wo Sliotui Rcm V t Monoram Mundul 11 
C L It lo(l8S2) ( r di Ci UD Icr Mookerjeo 
r Miller, 3 C L It 17 ID (IS 8) [ there la 
no authority for saying that where tniiiors 
luro been really sued though m a wrung 
form a d'^rco agauist them would not bo 
valid J bubraDiaiija landa t Siva bubra 
man>ft 17 M at n 337 338 (1894) 

(5) Modhoo Soodua v Inlhco Builuh Ib 
W It 231(1871) Shcrafutoollah Chowdhry 
t> Sm VbedooQissa 17 M B 374 (1872) 
[and tho mmor is liable to arrest] unless 
there be fraud or collusiuti Itaghubar Djal 
t Bhik^aLal 12 C 09 70(188o) Cursandas 
t Ladka V ahu 19 B 571 (ISOo) 

(0) Bouomally Ivcsh v Hungshtsaur Ito} 

17 W it 492 (1872) \ enkataclulam t 

Mahalakahmamma 10 M 272 (1380) 

(7) Ivawab Mahomed v liar Charau 0 
A If 6 R 08 (1874) 

(8) itaghubar ll^al V Btuk^aLal 12 C GJ 
(ISSo) , Dabco Dull v Subodra Bibco, 2o 
W It 440(18''0), Cursandast LadkaVahu 
19 B 571 (iSOa) as to estoppel against tho 
mino r, bco Ganesh Lala t Bapu, 21 B 103 
(1805) BinhmoDuttv Dhurmodass Ghosh, 
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tliftcJed to he [Kinl by the pk'ddcr.(l) JSat the lalnoc beui^ unrepresented, the 
Court Las uo authority to luakc his estate liable for costs (2) 


•1 6. (1) A next fiiend or guaiiUaii for the buit shall not, 

without the leave of the Court, receive any 
or guardian for the suit nioiicy or Other luovcable property 011 benali 
lorSor^ minor either — 

(^) ^3’ of coinproinise before deciee 

or oixler, or 

(&) under a deciee or oider in favour of the minor. 

(2) Wheic the next friend or guardian for the suit has 
not been appointed or dcclaicd by competent authoiity to be 
guaidian of the property of the minor, or, ha\'ing been so 
appointed or declaied, is under any disability kno^\u to flio 
Couit to leceive the inoney or other moveable property, the 
Couit shall, if it giants him leave to leceive the propcity, 
lequiic such secuiity and ghc such diiections as ^\lii, in ib 
opinion, sufficiently protect the piopeity from waste and ensure 
itb proper appUcation. 

Receipt of property under decree — '1 his section was suhstilutcJiu tb 
last Coflo by .\Lt Mil. of IStO seit. («/). Jt ha» Ken held thit tin* rule di 
not apply ui the case ofa managing inemWr of a Mitak''barajonit-famib 
appointed guardian ud htcin of lits iiimur brother for the purpO'C of a rent sui 
in which both the brothers obtained a <lccree for .irrcars of rent («1) 


] 7. (f) No next fiiend or guardian for the suit shill 

Agreement or compro- without thc leave of the Couit, 
raise by nest friend or iecordcd tn the pioceediuns, enter into anj 
guardian/ort/,e.u,f agreement or compiOmise on behalf of i 
nunoi with lefeience to thc suit m which he acts as next fnen 
01 guardian. . 

(?) Any such agieement 01 compioiiiisc entered into witiiou 
the leave of thc Court so tccoidcd shall be voidable against a 
paities other than thc minor. 

Scope of rule. — ^Thc proxisioii;* of thi;> rule .ire intended to * j 
interests of nuuors,{4) and haxc been adopted (5) from the rule 
downi by the Privy Council (0) A smt rclatuig to thc estate or pers on of an ^ 

JoL obs (Ib'Js) , .Vmetr XUaiiJ Wuodiwllt !» (J) ll^rilwr t MAlhura,3oC 

1,1, ulciKc Act, s 115,l)tlicil III R,\ui»chari (4) T.ikkiii i tn ra 

t. DutaiAami, J1 M 10" (lb07), tlic allegctl .Vj^ar, 3 21 103, 104 (1SS1) , , i, ,„il( r, •• 

iimiora Mere of ago but acquiesced. (a) bli.irat Chuuder i Katli '* 

(1) bev blioiut IkM i c. Moiioniu ^luiulal, C blO{lSb3) 

lie L R I5(lbS2) (b) .MohImo .Ibdool c 

(2) .\iniv.Iuit I Tal tbebaud i Ctllixlor of l\ K I* C 22(lb71' 

.''liolq.ur, 13 11 331 (IbSb) 


Tci '■1 III i> 
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aii<l for }iM Uijcfil. hiH tlic liTict iif linking hint .i uanl uf Court , aiul no act ran 
W .1 luif itTrcting tJio i'ro{Hitj of ihc minor uiiUm umlrr tlio « xj rc'-i or iiiij'lieil 
»lut(tion of the Court Itself (I) Tim ))rinri|ile im winch tin rule ii hv-cil, 
has Ixcn to a ras.' which, tl was liihl. “tricli}. ilul not fall within Uk 

terms . it being hthl that whm the next fruiul of a minor ivithilrow from n suit, 
though It was not |iro\t«l that the ilefindant « nti red into inj agretment with 
the next frioml, it w vs<)|x'n to the minor through anutlur in xt friend to ha\c the 
suit rcMipcmd on re\iow on the ground that the former in \t friend, though 
guilt) of no fraudulent cunduet, «as grovsl) ne^hgont of the mmor’a interest 
in withdrawing from the suit (J) The rule eoiil« inplati s tlie txisttnee of a gu ir- 
dun and a ^lending litigation, and vxan ilurtfort hi Id not to uppl) win re, when 
the i^fieiiKni W.IS nude, there was neither a irdian for a suit nor a suit (0) 
to the clTcct of a coiuproniLse intirid into without h vac, iii/t post 
Wlierc a coinjiroiniH* was cfTtcted and allowed bv the Court, and a dtertt was 
made in accorJineo with its t<.tms, it was hi Id that no apin d la) agiiiist the 
cotnpronuse derree, and tlut the rimed) for siting it aside was b) « i) of 
review or regular suit (1) Where a guardian had mtirid into a eompromiN 
without leave but undertook to jircstnt the jictition to Court and subsequent!) 
declined to do so, and ojijiosod a decree being i>aj»cd in its terms, it w is htld 
that inasmuch as leave had not l)Conavkcd for and the guardian objeettd to tin. 
Court passing a decree m terms of the compromise, the Court had no power 
lo enforce it, even though its terms might apiicar to be bcncricmltothc minors (5) 
A decree holder who nsts his cav upon his decree having been nude against 
a nunor b) coiiMiit, is under the necessity of proving that the consent was 
given by some one having authority to bind the minor (C) 

Leave.— The Court has to grant Icavt The form, however, of expression 
u&cd for the purpose of indicating that the Court grants leave to compromise 
IS of slight importance The question is whether the Court, after a considera- 
tion of the circumstances, rcall) intended to grant leave (7) The Court must, 
however, m some form show that it has considered the question and granted 
leave Vnd the mere passing of a decree on a compromise does not amount to 
sanction, which will not be inferred from the subsequent passing of a decree m 
terms of such compromise (8) In order that a compromise ma) be binding 
upon a minor, the leave of the Court must be express, and it must be arrived at 
upon the exercise of a judicial discretion as to the propriety of the compromise 
m the interests of the minor and the section makes no exception in the case of 


(1) poraswamil’illii r Thungasaini IMIai, 
27 if 377 (1003) 

(2) llani Sarup t Sluli lAtafat, 20 < 735 
(I902» 

(3) Vitluldas V Pittaram, 2ft K 203 
(1001), 8 e , 3 Bom T, R 887 

(4) Raklialmoni Da^i t AdoiU Prasad 7 
C W. N 419 (1903) 

(K) Ranga Rao v RajagopaH lUju, 22 M 
378 (1890) 

(0) Miihauiniarl MiimU? t '>li(.ur»tangu'. 


23 C 934(1890) 

(7) Vmipahshappa t Shidappa 26 11 109 
(iOOl). 8 c,3Bom L R 56o 

(8) Anmachalam Chetty t Mij appa ClitUy , 
21 if 91 (1897), Rajagopal Takkaj v i 
Subramanya Ayjor, 3 M 103(1831). Sliarat 
Chuadcrv Ivartik Chuuder, 9 C 810(1883) 
Seo Vlauoluar Lal t Jadimatli Smgb 28 \ 
585 (JOOG) , Krialmn I’roiad t Romrsli, 13 
GV\ N lf3(l<)03) 
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a certified guardi lu (1) Und»r the lost Code 8uch,lca^e was presumed in certain 
cases (2) The amended rule now requires that the lea\e should be espres'ly 
recorded following the Privy Coun**!! decision that it should in some way, not 
open to doubt, be shown tint the leave of the Court wa® obtained (3) ^^IlC^ea 
Hindu father was party to a partition suit and was himscU the guardian ad 
htem of Ins minor son (also a party) it was held that the fact that he repre 
sented the family did not exempt him from tlic dut^ of obtaining leaie for a 
compromise which was ckailj intended to affect the son’s interest, and that 
since such lca\c was not obtained, the son was not bound by it (1) 

llic Court should not make a decree by consent against an infant with 
out ascertaining that it is for his benefit that such a decree should be pro 
iiounced (5) The Court must have before it the materials necessary to enable 
it to airive at a judicial conclusion with respect to the compromise The terms 
lud cMdcnce of then propriety and teasonablencss must be before it(6) k 
Older to make an agreement or compromise, to which this rule applies, a la^ 
agreement or compromise, it is necessary that the next friend or guatoiaa 
should ask the Court to consider the proposed terms of the agfcemenfc or com 
promise, and before making the agreement or entering mto the coinprouiise 
should obtain permission from tlic Court to enter into the agreement or com 
promise proposed Iho Court should record the fact that such appheaw® 
was made to it , that the terras of the proposed agi cement or compromise were 
considered by the Court, and that, having regard to the interests of the uunw, 
tlie Court granted leave to the making of the agreement or compronuse rt 
the mere fact that the Court passed the decree m accordance "ith the co 
promise it cannot be mfetted that any of those steps prelmimar) and 
to the making of the decree ba>e been taken by the Court (7) If ^oaac 
uudei a mi&r( presentation of a luaternl (act, due either to fraud or ciilpib c 
wilful Ignorance it is not binding (8) 

When necessary — I’lieiuledoes not only rekrto agi cements out of Coa ^ 
i)ut to such agreements as also to compromise deriees, name)} , those agrcci i 
which are given effect to by a decree of the Court TJie words “ an> 
etc , include a comproimse finally determining tlic suit (9) The pro' ^ 

apph to compromises after decree (10) Applications m execution are pi occe 

m the suit, so that a compromise of such a proceeding would be a conipr 

{4) Gaticsha Kow v Tu1;aram ^ j. 
40 1 A 1*12 , 30 M 29j , 18 0 I ' 
OWN 7C5 (1913) _ 1 

(5) Rvm CJmrn i Mungvl Sucar, li> 

2*^2 (1871) j, jclJ 

(0) Virupat!.hAppv v SUidappa - 

(J90I), s c, JlJoui L K 505 

(7) Kftlavatiw CliciUI-vl 17 A .Jall » 

(8) Hitro Solomon t Al) loot Am 

0S7(I8SI) 7, W N 

(O) JiaH JUnjlid i Nvnm Bi' ' ’ ' 

9(1(1J0J) ,, , „jM 

(10) InnivliclUm w JUmarull<v>' - 
tuj (1 iu>} 


(1) Lala aiailia v llusst Naraiu, 7 C W 
N 90(1902) In an early case tho Court re 
quircJ tho certificate holder to procure tho 
consent of tho Court bj which the certificate 
was granted to tho filing; of tho conipromu>e 
Slioonundun Smgh 0 Ivatesa Koocr, C A H 
C R 179 (1874), and sco Ftrojsitah o 
MambK-ii, 30 11 03 (1911) (ne oxocplion in 
file case of a Collrcfor) 

(2) Sridhar Ua<> i Ram I-al, Jl A 7 
(1 103) 

(1) Ifinoliar I,.il V Tidunatli Siiigli, 2s A 
TH" (I lOi ) K unwar Partah Smgh i llil uti 
^ ngfi 1> ( IH f I J 384 (I'll 1) 
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“ ^\lth reference to the suit ” (1) A guardian lias no power to wane a right to 
compensation for part of the estate taken under the Land Acquisition Act , (2j 
nor to enter into an agreement to refer matters in suit to ai hitration,(3) though 
the coutrarj his also been held, (4) or to withdraw a suit without the lca\e of 
the Court (o) A mere matter of proof, such as the consent b} a guardian of a 
minor defendant to accept the oath of the plaintiiT (6) or abstaining from pressing 
objections, it being uncertain whether there was eaidencc sufTioiont to sustain 
them (7) is not within the ruk 

Effect of want of leave. — deciec b) consent without leave is iin ilid 
ami not binding on the minor (8) Tho oiilj modes, however, of setting aside 
a decree ate bj review under sect 114 ot b) a separate 8mt,(9) and not bj 
application for a rule mthe original suit , (10) or m execution proceedings under 
sect 47 the question whether a decree was void as against the minor not being 
one relating to the execution of the decree (11) The comproiinse can be avoided 
bj a minor either on or before bis attaining majority (12) In a recent Priv) 
Council decision where a Hindu father had been appointed guardian ad hicm 
of an infant son m a suit for partition b> a member of the joint familj and 
had made a compromise without the leave of the Court it was held that the 


(1) \ irapakshappa v Sbidappa 20 B 10*^ 
(1901) , 3. 0 , 3 Bum L R SCO 

(2) Luchmeswar Siogh t Chamnan, 
Dliarbbanga Municipality, 13 C 09(1390) 

(3) LaLshmaita Chctti v Ciiinnatbambi 
Cbctti 24 VI 320 (1000) As to arbitration 
out of Court sci. Romoii Kisscn v llurrololl 
Sett, IOC 331(1392) 

(4) Hardeo Sabaie Gauri Shankar, 28 A 
35 (1000) Atmaram t Bhila Ganpat (19121 
15 Bom L R 2i3 , and sco Lutauan v 
I.achja 30 A C9 (1 B ) (1913) 

(0) DorasMami Ihl'ii I Thtingasanu Filial. 
27 M 377 (1903) 

(t)) ClungA ItcdiVi ( ViaikaVa Redd). 

M 483 {18&9), ShioNatUv SukhU1.27C 
’’0 (1890) 8 r 4 C V\ N 327 See 

r«ikshu\ana Chctti i Chinnathambi 24 M 
at p 330 (1900) 

(7) Mirali Rahimhhoj i Rchmoobli i lo 
B OOl, at p 597 (1801), per Bijlcv, J It 
lias liovicicr lucn held tliat actual naiver 
Mill not bin 1 a minor if not for bis benefit 
SttWimno t Collector of Dl arwar, 17 B 299 
(1892) 

(8) Arunachellam r Marugappa, 12 M 5U3. 
5 (14(1^89), V tnipakshappa 1 Shidsppa. 2b 
U lOI, 114 (1^1) , astuanadjU'.tnuntLriiij 
bill ling at rato iipt n parti a nut minors. 
8 I.ak->hmana ( hitti t Cbimuttiaiiib],24 M 
120, At ]i. 121 (FniO) The rflixt <f tlio 
dcci > n in Vnan Sin^b i Narain bin^h, 20 


A 93 (1397), 18 not clear but apparently 
sanction was given after tbo compromiso bad 
been entered into and not before See 
Sethuram v Vasanta 34 M 314 (1910) (m 
avbicb Aman Singh v Narain Singh was not 
follouid). and Bhiwa u Beveband 35 B 322 
(1911) (the fact tliat the minor baa benefited 
by tho settlement makes no difference) 

(9) Mirah Rabimbboy r Rebmoobhoy, 15 
D 594(1301)[wbich deals at p 509, with the 
COSO of L&ban Cbundra Safooi v Nundamoni 
Dossee IOC 357 (1834)], \ inipakshappa t 
Shidappa 23B 020(1899), 8.0 lBomr.,.R 
32 (and not by tho Court propnu > lotii but 
SCO as lo ibis decision, VirupaV.sbapiia t Sbi 
dappa.26R 109, atp 113(1001)] wherothe 
Court wrongly rejcctcl an ap| Iiralion for 
rcaicw.tbo High Court interfered in revision 
l>onu«ami Filial V Thungasami Filial 27 M 
377 (1903) Barhamdeo Fra^ad e IUnan>i 
IVasad 3 C L J 110 (1904) (when decree 
should bo set aside by suit and alcn by 
review] 

(10) Mirali llahimbbo^ i RehmoobliO} 
«Hpnt s. e in LowerCourt, eoe. Karmali 
Ilabimbhoi r lUhtmbhoa Ifabibho^, 13 B 
137 (18M) 

(11) \ruiurbrIIaM •• 'laru^aj p «, Avpro 
but »t« lUjagopsl Takkaia i MutiuiLwm 
ChcUi. 3 M. 103 (I&SI) 

(12) Mrapakshappa v Shi {,a. 2 • It lift 
(Fall) 
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compiomibc ^\as not binding on the minor and tint lie uas remitted to his 
original rights under the decree m partition (1) 

8 (1) Unless ofclier\MSC ordered by tlie Coiufc, a next friend 

Retirement ol next shall nofc retire without first piocunng a 
fit peison to be put in lus place and giving 
security for the costs already incurred 

(2) The apphcation for the appointment of a new next 
fiiend shall be supported by an affidavit showing the fitness of 
the person proposed, and also that he has no mteiest adverse to 
that o/thc minoi. 

“ Retire ” — 'ihe words “ at his own request ” ln\c been omitted hufc the 
sense IS the same (2) 


9 (1) Wheie the interest of the next friend of a minor 

r.f j IS adverse to that of the imnor or uJiere he is 
^ * so connected xvith a defendant v hose interest 

IS adverse to that of the mmor as to make it unlikely that tbe 
minor’s interest xvill be properly protected by him, or ulieis he 
does not do Ins duty, or, dming the pendency of tbe suit, ceases 
to reside ■within British India, or for any other sufficient cause, 
application may be made on behalf of the minor or by ^ 
defendant for hia removal , and the Court, if satisfied 
sufficiency of the cause assigned, may order the next friend 
be removed accordingly, and male such other order as to costs a 
it thinks jit 

(2) Where the next friend is not a guardian appointed, or 
declared by an authority competent in his behalf, and 
apphcation is made by a guardian so appointed or declaied, w 
desiies to be himself appointed in the place of the next ’ 
the Court shall remove the next friend unless it considers, 
reasons to be recorded by it, that the guardian ought not to 
appointed the next friend of the minor, and shall 
appoint the a'pphcant to he next fnend m his place upon such te 
as to the costs already incurred %n the suit as it thinks fit 

Removal of next friend — ^Where a Court finds that a next 
not do his dut) in lelation to a suit it is its dutv not to permit Inm to 
tlic interests of the minor, but to adjourn tbe suit in order that some one in 
m the minor ma} apply on his behalf for the rcinoa al of the next frieiu a ^ 

the appointment of a new next friend, or m order that the minor phinti 


(1) Gancali-v Pow i Xiiljiram lloUfSC (2) liainrsi 
M 20- P ( (Ijll) 10 T \ U2. (1)07) 


Pam Naram 
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un < njuiiif; i>{ . 1 ^ 1 ’. cUf ! >.» {itiK<c«l with tlio tint nr «illulraw from it (1) Court s 
can lx* nuivnl to ‘^tw a vurt uoptujcilj on bcliaU of an infant, and to 

ruinnc an improjxr next friend of ah infant .md to siibslitiue a j>ro]>cr jHr‘<oij 
m Ins \ lore (J) It Ins lx in roT>M(l<rcdcx|io<lunt to enact that m here a guar<Ii ui 
inM'-tson hisri^Iit tolioaiipoinfednext friend m tin phcc of njothcr there should 
l)c power to rciivnrc Inin to Ixroine liaMo or t*'** ‘<'Ciuttj ftr costs m the suit 
proMondy incurred and the second clause has I»rcn amended accordin^U 

10. (1) On the rdirement, remo\.i\ or death ol the no\t 
stay or procctdings oa friend of a minor, fiirtlier protecdings shall 

rttaoTat, iic.. ol nwi he stANcd nntil the .ippomtment of a next 
*'^'"‘** friend in Ins ]»Iace. 

(‘d) UVicre the pleider of such nunor omits, withm a rcasoii- [s 
able time, to take steps to get a new next friend appointed, any 
person interested m the minor or in the m.ittcr in issue may apply 
to the Court for the appointment of one, and tlie Court may' appoint 
Mitli person .vs It thinks fit 

11. (7) 117<tre the guardian for tlie suit desires in retire or I* 

Kcunmeni or ''®‘ <^0 >“'* sufficient 

rfcaiAo/ j(/a«//a/i/oei/ie gcouud 1 $ luadc to appear, the Court mail 
permit siicfi Quardian to rcliie or inay remove 
him, and may make such order as to costs as it thnils fiL 

{.^7 Where the guardian for the suit retires, dies ‘or is I» 
removed by the Court during the pendency oj the suit, the Couit 
shall appoint a new guardian m his place 

Costs.— The tonuT section lan “ «nuf may onlcr hxm (o pay such costs as 
tiui’j ftaie been occosioiict/ to any party hy hts breach of duty *’ This iiia) be done 
now This rule is not, so far as rc^jards p-ijment of costs, applicable to aiij 
prison appointed to act as guardian ok7 litrvi without his previous consent (3) 
to whether the Court may decree costs against a guardian, except m the case 
mentioned in this rule, see notes to r 3, ante 


12. (7) A minor plaintiff or a nunor not a patty to a suit 
Course to te followed on whose behalf an application is pending 
Sp«SS"oi!’'’l,°ta,„,n°; alfamiHg majority, elect tether he 

majority Will proceed with the suit or application. 

(^•7 Where he elects to proceed with the suit or apphcatioii, 
he shall apply for aii order discharging the next friend and for 
leave to proceed m Ins own name. 


(1) Duroswami Pillai r rhuogasanu PiUai, (1S98) 

»7 M 377 (1903) (3) Jadyw Mulji r Chbat^au Raichand, 5 

(2) BaiPorcbait Dcvji ilcgb]!, 23 B lOO R 300(1S31) 
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{^) Tlio title of the suit oi application shall 111 such case be 
coriected so as to read thcncefoith thus — 

“ A. B , late a minor, by 0. D , his ne\t friend, hut now 
having attained majoiihj ” 

1 (0 Whoe he elects to abandon the suit or apphcation, be 

shall, if a sole plaintiff or sole applicant, apply for an order to 
dismiss the suit or application on lepaymcnt of the costs incurred 
by the defendant 01 o^iposite party or ^\hIch may have been paid 
by his next friend 

1 (J) Any application under tins lule may be made ex ‘paiie, 

but no order discharging a next friend and penmtting a imnoi 
plaintiff to proceed m his own name shall be made ■\\ithout 
notice to the next friend 


Election of minor to proceed — An application under this rule may e 
made cx parte and does not require notice Lea\e (winch may be mnicpw 
tuna) will be given as a matter of course unless there is an absolute bar by positne 
enactment The proMaious as to correction of title refer to a pending sui 
and not to a suit after final decree, in which it only remains to proceed to 
tion Ihe omission to comply with the rcquireincnfs of this rule is a 
uregulanty and will not bar execution of a decree (1) Qiiarc — whether ® 
who having been a party to a suit but not properly represented wasserNcd 
summons afterwards on attaimng majority earned on the suit as transferee 
The estate from the previous owner, was not bound as a part} (2) 


13 (1) ^Yhe 1 e a minoi co plaintiff on attaining inajDt'fS 

Where minor oo-piain- <lesire} to repudiate tlie suit //'“S 


tiff attaining majority 
desires to repudiate suit 


to ha/e his name struck out as co plain 1 
and the Court, if it finds that he is no 
necessary party, shall dismiss him from the suit on such te 
as to costs or otherwise as it thinks fit t 

{'^) Notice of the apphcation shall be served on the n 
fiiend, on ony CO cum/ on the defendant , H 

(5) The costs of all parties of such application, and 0 
or any proceedings theretofore had in the suit, shall be pan j 
such persons as the Court directs , 

( ' 1 ) Where the applicant is a necessary paity to the sui » 
Coiiit may direct him to be made a defendant 


Majority — Sect 45i of tlic list Code leqiiired ^^hat the att unu''^ 
majority must 1)0 pro\od b) affidavit llioiigh this jiroMSH n is emit e( 1 
of enursi. is still necc ssarj 


(!) Dirga Mohtm t lalirM 22 < {’) Cariil. N iraiii i Inl ‘ 

(Is •») Ih (1881) JI r A 117 
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14. (1) A minor on attaining nnjorit) nuy, if a sole t» 
UrrcAioruUe or im- phintift, apply that a suit instituted 111 Ills 

rreper luiu mine by a next friend dismissed on the 

•jranud that \f was unrra'' 0 mbli‘ or improper 

(2) Notice of the application shall lie scrM,<l on all the 
parties conccriud , and the Court, upon being satisfied of such 
unrea‘«on,ablcncss or iinpropnctv, ma) grant the application and 
order the next friend to pay the coats of all partic.s m respect 
of the application and of an} thing done in tiie suit, or make 
such other order as li tinuk'i Jit 

15. Tlic provisions contained m rules 1 to 14, so far as I* 
Application oi ru/fj to thci/ arc apjAicahlCy shall extend to poisons 

perwaj ot unsound mind, udged to be of unsound mind and to persons 
who thouqh not so adptdqcd are found hq the Cowl on inquny, hq 
reason of unsoundness of mind or mental infirmity^ to he tncapahle 
of protecting their interests uhen suing or being sued 

Persona of unsound mind or mentally infirm— Bj sect I03ol tbchat 
till proM'innsmsccts 1 tOto JOioftlutCoilc mi re (lerhrcdHii/loln wiu/anrfts 
foapj'K inllu CIS. of i>or«ons uljud{,eil(o be luinlip^ unricr Act \XXV of 1838 
ur an> otliir luInr^ hw for tbe tune Iwing in force It was held that the pro 
MMuiis of < rt no of the last Code wire b) that •fiction to be applied to lunatics 
WliiloNir iniglit Ik* the incamn,; of the word ‘ guardian in sect 440, when 
innnits wiri ooncirncd, it w la hold that then was uo reason to suppose that 
till Ijioi''hturi iiitindcilto allir or aflcct the existing law 111 respect of the persons 
who alone in entitUd to bring suits on liehalf of the estate of a lunatic The 
pirson dciiuiniintid guardian must mean the persou who is linnself competent 
to siu A guardian of the person onh of a lunatic has no right to bring a suit 
in n hpect of the lunatu s estate The manager of the estate is the person to do 
so 1 hough under sect 410 a jierson otlur than the guardian of the estate roiihl 
ilso sue with the fea\ of the Court (I) 

Sect 10*3 of tlio last Code applied in terms Only to those idjudj,od to bi of 
uii&omul imiid and therefore in other eases of unsoundness of mind a next 
friend or guardian could not be appointed under Chapter XX\I (2) llio pro 
visions liowever of that Cliaptcr were held not to be exhaustive and the Courts 
fo have an inherent power to act m the interests of justice Though a person 
alleged to be a lunatic though not so found might appear either 111 person or 
through a vakil , (3) if it was held that a person of unsound mind was not entitled 
to sue bj a next friend or defend bj a guardian until he had been adjudged to be 
• i lunatic, serious failure of justice might result (4) here therefore, a person 


(1) BaiDjvaht Hiralal 23 D 403 (1898) (3) Uioa SiimLvn v Ramji Iloldar 7 t 

As to execution against manager sic Omrao 242(1881) 

Smgliv Prem Narain, 24 W R 264(1875) (4) See Nabbu Iv.han v Sita 20 A 2 at 

(2) JonnagadK i Thatiparthi { M OhO pp 4 5 (IbOa) , Kailala lledcli t Naiisi, 24 

(1883) M 50* at p SOV (1001), where also it is 
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was admitted or was found to be of unsound mind, although he had not 
been adjudged to be so, he should, it was held, if a plaintiff, he alloired 
to sue through lus nc\t friend, and the Court should appoint a guardian ad hlem 
where he was a defendant (1) It had to be first ascertained whether the person 
m question was or was not of unsound mmd, and m the case of a suit instituted 
by a next friend wlicther the suit was for his benefit (2) It will he observed that 
the amended rule gives effect to these itilmgs, and the preceding rules are made 
directly applicable both to adjudged and non adjudged lunatics The rule also 
includes the mentallj infirm so as to cover the case of a person incapacitated 
from protecting Ins interests bj reason of his mental weakness or of his hems a 
dtaf mute 


] 16. Notliing in tins Otder shall apply to a So\ere]gii 

Saving for Princes and Prince or Ruling Chief sirnig or being sued 
in the name of his State, oi being sued by 
direction of the Governor General in Council or a Local Govern 
ment in the name of an agent oi m any other name, or shall be 
construed to affect or in any way derogate from the provisions 
of any local law foi the time being m force relating to suits by 
01 against minors oi by or against lunatics or other persons oi 
unsound mmd. 


Princes and Chiefs — Sect 464 of the last Code, which this rule lep ace 
was substituted for the former section by sect 53 (e), Act VIII of 1890 
former section ran, after the word “ name,” “ and noihng in sects 442-162 ^ 

to any minor or person of unsound mind, for uhose person or property a gu 
or manager has hcen appointed by the Court of Wards (3) or by the Civil Cou vn 
any civil law 


pointed out that it was ivrongly assumed, in 
Narayana v Krishna, 8 31 214, 217 (1885), 
that any suitor could obtain an adjudication 
in lunacy, tho fact being that only certain 
specified persons can roore in the matter 

(1) Nabbu Khan v Sita 20 A 2 (1897) 
VcnkatramanaEambliatr TimappaDovappa, 
ion 132(1891), Kadala Reddi v Narisi, 24 
M lot (1001) , Fransukhram Dinanath v 
Bai I adkor, 23 B O'iS (1899), where as also 
in tlio first and third cases cited, it is pointed 
out tliat the rule as to next friends in 
Fiigland is no longer that statwl in tho 
passage of Dauicll s Chancery Fractico, whiclt 
was relied on in Tul aniu Anant t Vithal 
Toshi, 13 B GoG (18S9) In Ivirparaui Jhuin 
Llu-ain 1 Molia Do\alji, 10 B 135 (1804) 
llic inaft<.r MAH rpicri 1 Bisik Lai Hatla t 


Bidhmnuhhi Dasi, S3 C 
Lakhya Pas^a v Uma ICanto, 14 ^ " 

250 (1909) ^ T <iLor 

(2) Fransukhram Dinanath v Bai La 

23 B 053 (1899) . 

(3) So 9 SanLu v Puttamma, H - 
293 (1890) , Boresford r Ramasubba 

197 (1889) , Bhoopendro Naram i f ^ 
Prosad 18 C 500 (1891) . Bires war B ^ 
Shoshi Shekar 17 C 083 ,]sg 3 ) 

Chundcr u Golam Mostapha. 10 0 89 ( ^ 

Where a suit was brought by a 
uudertho Court of Wards and it ° J ^ 
that ho had no authority to sue, tli 
Uuncil refused to enterfam the o j 
on api»c\l Hurdey ^a^aln « 

Ptikash IOC f2G (188-1) 



ORDER XXXIII 


hy Paupers 

1 . Subject ijO the following pioiisions, any buits may be I 
Suite mu, be inshluted by a pauper. 

in forma pauperis Explanation. — A peisoii IS a “ paupei ” 

when he is not possessed of sufficient means to enable him to 
pay the fee piescnbcd by law for the plaint m such suit, or. wheic 
no such fee is piescribed, when he is not entitled to property 
woith one hundicd lupces othci than his nece‘*sar\' wcaiing- 
appaiel and the subject mattei of the suit. 

“Suit” “Instituted” — It was kid Ibit tlio uoidui^ yf thib iiid tk 
foUo\Mng rules nidicitc tbit the oiil> ! incl of ipphcition toutemplalcd by the 
Lcgishtuit 18 an applitition to tnsUlulc a smt(l) Die word ‘ m&titulcd’' 
has now been substituted for “brought It wa^ bo\\e>er lield in tbo case last 
cited that a Court had power to allow a suit lustilutcd in tlic ordman form to bt 
co«t»HUcd tn/ormn jiattpcns (2) It has been held that an order to security 
for costs obtained m a suit filed in the ordmar) course ceases to o^H-ratc as 
re ' irds lutccedent costs if lca\c is given to continue the suit as j>aui>er provided 
the lta\ c 13 granted before the time for giv ing security has expired (3) Although 
the provisions in the Code oiiU providv for suits to be brought by a paujKr, it 
has been held that tlic Court lias power to allow a defendant to defend in formn 
paupciis (i.) Order \LIV jml provides for pauiH?r ippeals uid as to cross 
apjK ils in forma pauperis see notes to that order beet 111 providts fur the 
procedure m miscellaneous proceeding*' aud the provisions of Chapter XXVI 
of the last Code, which these rules replace have been held ipphcablc to jjctitions 
for Probitc (5) and to suits sinctioned for removal of trustees under the Religious 
Riulowments Vet (C) 

“ Pauper ’ —"Ihe oiilj <[ucstlou is whether an applicant is a pauper as 
dehtied in the RNphuation V jicrsoii is not bound to ir) and raise funds bv 


(I) bi .0 ar^uuicul m lhuiu|i9uu i Lakutti 
InimwayCo, JOC J19 JJO (1S9J) 

(g) lb . foil Chaodra t 

Nath, J t 130 (ls7T), Rc^u iUlil r bil. 
haram, b lb 0l5 (ISbl) 

(J) Ibii lAxmi r lltrjudu Nalliu 11 
113(1 >11) 


(4) iXKirgA Churu i SitloLalK lX)te.>cc, 3 
( bl9 (IbbO) 

(5) /n re Wil] of Davulal, Is il ^37, d3 I 
{ls*3) 

(O OuruaAtiii I Kiiabna»ami, J1 V| 41J 
( 1001 ) 
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liiis cUimd (1) A Hmdu fatiiu’s ^vctllth is not a bai to a son suing 
as i paupei to piovc hia adoption , (2) nor docs a husband s ucalth preclude a 
A\]fc suiiijg vs a pauper when she c innofc claim from him the means of carr}ii)g 
oil the suit (3) In the case of minors the Enjglish piactice (4) appears to be not 
to allow a imnor to institute a suit through his nc\t friend, unless he gives proof 
not only that he is himself a paupci, but that the next friend is a pauper, and 
that he caunot get any substantial person to act as next friend (5) Following 
this piactice, the Calcutta High Court allowed a suit to be brought mfonia 
jMuperis by a next friend who was also a pauper (6) The question whether a 
minor might sue as a pauper b} a next friend who was not a pauper was not 
decided m that case, but the right was subsequent!} affirmed by the Madias 
High Couit,(7) which held that the English practice to the contrary was not 
justified by the Code The Code does not exclude persons holdmg a fiduciary 
character, audtherefore an executor or admmvstratoi can 
It has been held that there is no necessity for an inquiry whether in allege 
lepreseutative of an admitted pauper is a pauper or not, and that the Court 
if satisfied that ho is the legal representative, should adnut him to carry on t e 
suit (9) But the Bombay High Court has disagreed (10) 'Ihe conditions 
pauperism are different (a) when the plamt icquucs a court fee, and (b) 
none is lequiiod In eitlici case the effect of paupiei ism is the same Vs 
the fust case the measure is the sum icqmrcd to pay the fee on the plaint 
the second case Bs 100 is the measme The intention m both cases is the sani^ 

V u to fix a ceitain sum — m one case the fee on the plaint, and m the other ca 
Rs 100, and to provide that if the petitioner has not this sum at his 
he will be exempt fiom court fees (11) So, property admitted to be the prop 
of the petitioner is not the “subject matter of the suit,” although claiaie 
the petition (12) The concluding portion of the Explanation, “ other than 
necessary wearing apparel,” etc , do not govern its fiist part (13) 

Formerly excepted suits — Under sect 402 of the last Code 
could not sue to recover compensation for loss of caste, libel, slander, 
language or assault The suits excepted were strictly limited to t^so 
tioned Where it was argued that Chapter XXVI of the former o ^ 


(1) Vedanta r Permdevamma 3 M 249 
(1S81) diatinguisheJ m Kapil Peo t Bam, 
33 A 237 (1910) 

(2) Chutto Ram Towan Petitioner, b B 
Sum Dec 7th Sept , 1840 

(J) Lalooniss-i, Petitioner & D Sum Dec, 
15th Dec, 1845 

(4) SecLnglibhO IG rr 22 31 

(o) Vciikat uiarasay^a t Aclicmma 3M 3 
(1881) 

(0) CioUupmouto V Prosonomoyc, 11 R 
L. R 373 (1873) See iloo Mibicr v Mutty 
Lull, lultoii, 4*0 (1S14) 

(7) Venkatanarasayia v Achemma 3 M 
3 (ISSl) iVa to costs by next 

icaiid, bcc notes to r 11 jKiit 

(5) / .relltll 7M 339(1881) 


ofU^wb-.. 18 B 237 (1833), 
lulc sec CISC first cited aiidAnii Pr « 

O 16, r 31 Oldfield v Cobbett, 1 1“ 

D C Pr 87, 83 „,Vll 

(9) BhagbutDossv BaloramDos ^ 
aiisc 20 (1865) , but see In « 

18 B 237 , 

(10) Jlanaji Rajuji v Ivhaiuloo, 

279 (1911) ,,, ,, 

(11) DivarkaiXvlhi ‘"‘J];’ tbc 

209 (1880), in which it u suggcstcu 
^tordiOe, of the section might 

But SCO lutmabai t Dossabhoj, 

(1909) 

(12) Ib Ij 

(13) Krishnal ai v MaiioUr, JO 

(lyw) 
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iiiteudcd to .H)i)ly ouly to suits loi tlio enforcemtut ol ijcit-oual claims and 
therefore not to suits under the Religious Eudowmeats Act or sect 539 (now 
9J, 93) of the Code, it uas Acid, that in that Chapter and particularly m sect 402 
and the former section corresponding with r 5, the lestnctions on the liberty 
of the right to sue as a pauper Mere expressly prescribed and that the Court 
Nsould be adding to those restiictiona if it held that a person should not be 
allowed to sue as a pauper when his suit is one that is brought under the Act 
mentioned (1) There are, houc\er, now no excepted suits as sect 402 of the 
last Code has not been re enacted The Special Committee stated that in the 
light of the case Iw it was imsleading, so far as it suggested that a suit uould 
he for loss of caste or abusire language and they saw no sufficient reason for 
uithholdmg from a pauper a right to sue as such in respect of defamation or 
assault 

2 Uienj application foi permisaion to sue as a paupei 
Contents of apphea- shall contain the paiticulars required in 

bon legaid to plaints in suits a schedule ot any 

mot cable oi immoveaDle property belonging to the appheant, with 
the estimated value thereof, shall be annexed thereto , and it shall 
bo signed and ^ellfied m the maimci piesciibed for the signing 
and venfication of 

3 Notwithstanding anything coutained m t/ie&c ndts, I 
Presentation of appii- the apphcation shall bo piesented to the 

cation. Court by the appheant m peison, unless he is 

exempted from appearing in Court, in which case the apphcation 
may be presented by an authorized agent who can answei all 
mateiial questions relating to the apphcation and who may be 
cxaimiied m the same manner as the party represented by him 
nught have been examined had such party attended lu person 

Presentation of application— HTiere an appheant dies belon /ea\c ts 
griutcd the legal represeutatwe may present a fresh application or ma} mstituti 
a suit for the same relief which the deceased sought to rccoMr if the ri^,ht to 
sue survives in luui (2) R 3 is niji>crative and a petition to sue as a paujict 
must be presented m iierson unless the paujier is exempted from apiiearing 
m Court under sects 132 133 o«fc (3) So where a iwlitioiitr uas m jail and did 
not present the petition in person it 'las rejected , (4) and the mere fact that 
several iwrsuus jomtlj present an apphcation docs not authorize the Court 
to entertain It onbehalf of applicants who do not apj.ear mi>ctbun (5) A j leader 
may be in authorized agent , (6) but mthat case he must be speciallj authorized 

tl) Ounisauii V ivrvshna«imi -I M 419 es.ii&)Ud W azu ua lussa t lUUiUaV^b.tll 
(1001) V 172. 173 (1001) 

(J) Latit ^fuhan MauiUI t CbauJn (4) lb 

Das, 33 C. IIW (lOOo) (a) Biirgcai r biildLO, lu M. lJ3 (llss'j 

(3) i.x j«rl« Dctru Gurei 4 1* II C. U , (CJ Kiiburew UuUun r Gour lo 

V. I J Jl (ls.e.7) a (unUiushui u W 1 lJs(lb7l) 
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as tils pauper’s attoine}, an ordinary tal aluljiamuh not bein^' sulficient (1) 
If the applicant docs not appeal m pcison he may, under r i, be osammed bv 
commission 

j 4. (1) IV/iete the appheation in proper form and duly 
Examination oi appii- presented, the Court may, if it thinks fit, 
exaimne the ajrphcant, or his agent when the 
applicant is allowed to appear by agent, regarding the merits of 
the claim and the property of the appheant. 

(2) Where the application is piesented by an agent, the 
„ , , . Comt may, if it thinks fit, order that the 

Court may order appii- applicant DC examined by a commission m 
cant to be examined by the manner in wliich the exanunation of an 
commission. i ^ i. t i i 

absent witness may be taken. 

Examination of applicant — It was held under the corresponding section 
of the Code of 1859, that the examination referred to is that of the petitioner 
01 hia or iici agent, and that at this stage the Couit has no powci to examine 
witnesses (2) Ihc present rule also speaks merely of the examination of the 
petitioner or his agent If on the examination some of the grounds appear 
i\hich aic mentioned in tlio next lule then notices are to issue as provided in 
1 6, and the> pave the uav to the formal hearing mentioned m i 7, at vhich 
the question of ihc applicant s pauperism h is to be deteiiniacd 'ilio proceedings 
undci this (3) and the next lulc are of a prelimmar) character, and a rejection 
under them is not as in the case of r 7, of a final kind and a bar to a subsequent 
application (4) 

The rule directs the examination of an appheant regarding the merits ui 
oulci that it may be ascertained whether his allegations show or do not show a 
right to sue (G) The mere statements lu the plaint cannot be accepted ns the 
ov* ’nlsvilv a wt W that qwiiAvon e av. , fox it thia ixcto 

so, the granting of an application "would depend not on whether the paupei bad 
in fact any meiits to go upon but on the skill of the person drafting his petition 
and plaint, and the examination as to the merits under this section would be 
superfluous (6) 

1 5. The Couit bliall leject an application fo) 'j)e 7 }iii 6 sion io 

Rejection ol appUca- St/e a5 a 'pau'pet - 
tton. (a) uliae H w not fiamed ami i^reseiitctl 

111 the mannei prescribed by i ules 2 and 3, oi^ 


(1) B!me,ybulU i Giiiicali, iMV U UUl ut in» 003, 001 (IsbO) 

3US (1S7'1) K-oLi RangdLayaka u Kyka VtnkftJ ' 

(2) In rc l^rka:^h Ojl.a, 2o R 74 ihtlUp-iti I M JJ3. Jil (JSSl) 

(0) luimrukli Nfttli v biinUar Js illi, -0 A 

(3) Ihc tabo ciUl 111 next »«lo 23J, at p 301 (ISOg), NawaU RahaJur « 

s 103, but this appears to bo a llatibli, IJ C B J 5Jt(JJ10) 

(•1) Ckiltiri>al 'Singh t Raja Ram, 7 V 
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(6) uheic the apphcaut is not a pauper, oi 

(c) uhere he has, within two months next before the 

presentation of tiie application, disposed of any 
property fraudulently or in order io he able (o^apphj 
Jor permission to sue as pauper, or 

(d) where his allegations do not show a cause of action, or 

(e) ivliere he has entered into any agreement with reference 

to the subject-matter of the proposed suit under 
which any other person has obtained an interest in 
such subject-matter. 

Rejection or application — 'Tlie provisious of this rule, operating aa they 
do in derogation of the ordinary rights of a litigant, must he construed strictly, 
and the exercist of the Court’s poacr to reject under this rule is Imuted to the 
grounds specified in the various clauses of the rule itself (I) 

There are confiictmg decisions as to whether an appeal docs (2) or does 
not (3) lio from an order rejecting an application to sue as a pauper It has, 
however, been held m several cases (4) that such an order is subject to rcvisiou 
la to limitation m the case of pauper applications, see below (5) 

Clause (d) in the last Code ran, “Otat hs allegation do not shoio a right to 
sue %n such Court ” Ihe concluding words, ** sue such Court," lent some 
support to the argument that the paragraph referred to the jurisdiction of the 
Court, and not to the cause of action disclosed m the application (D) it was, 
however, held that the words “ show a right to sue cannot bo read as limiting 
the Court s discretion to merely asccrtainmg whether “ the right to sue arose 
within its jurisdiction, but have a more extended meanmg, namely, that au 
applicant must make out that he has a good subsisting cause of action capable 
of enforcement m Court, and calling for an answer and not barred hy tie law of 
limitation or any other law (7) This is now made clear m the amended clause 


(1) Cbattarpal Siogli t Ilaja Ram 7 A 
col, l>70(18Sjh/er Vlalunvod J 

(2) Baldcor Gulalvuar, J V 129 (18U') 

(3) bccrctar^ of SuU t Jillo 21 A 131 
1- B (1S9S) See Skinner t Ordt 2 A 241 
a( p 215 tbo (question gf paupermm is 

a jKiint in tbo cause it is a mcro matter of 
procedure, pcrSirM. 'vmitb laMumtaxoa 
V Rosulan, 23 \ 301, IGO (190») it wm 
tre-ated as cliar tlut uu appeal Lay from an 
order granting Icarc to sue as a pauper 

(4) CbatLorpal bin^h i Raja Rom 7 V 

col (lbS5], per Mabmuod, J , Muhanunad 
Husain r tjudbia Irasad, 10 V -lOTtlbas) 
Sl^cI1.tary of Stato r Jdlo 21 A 133 I3l» 
(ISOS), K.oka Raugana^uLi t Koka \cn 
katacbcllspatJ 4 2d. 323(lbbJ)r HiboHosi 
yiobuutRam 2 C V\ ^ 4~4(lbaa}, Gopal 
Lbaiidra r Ik^oo a t \\ \ TO 


(1903), under s 115 ante, but not under tbo 
Charter, Shaikh Babur v Gokbul Lall 24 
U R 02flb75) 

(5) & 4 \ct XV of 1877 MilrasLimitA 
Uoo Act 077 Ith cd Jauardau V itbal t 
Anan t ALiIl.iIpv 7B 373 ( 1833) [application 
to sue as jiaupcr death of opponent sub 
stitutioQ of bemj 

(6) Vmittbaui r Alwar ifanikkani, 27 M 
J7 3J (1903) and see per Mabmood J , m 
Chattariul Smgb t Uaja Ram, 7 V bGl, at 
p C7i (Ibbu) 

(7) Chattaipal Sui^b i Raja Ram 7 A 

Mil (l&8u) b B Pulorii VallaLdas, 13 n 
l.b (1&83), Vijindra r budbendra, 19 M 
lJ7(lb9a), Kamrakb Natb e bandar ^atb, 
JU A. JlfO ^luithaDi r Aiuar 

Manikkam 27 M V (1903) 

1 L 
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So the Court will see not only whether it has jurisdiction, (1) but whether there is 
a right to sue or cause of action to bo enteitamed,(2) and, assuming so, whether 
the intended suit is barred by res judwUa (3) or lunitation,(4) or ^vhethe^ a 
previous application has been lefused (5) The Madras High Court m one case, (6) 
and apparently the Calcutta High Court,(7) have held that if the petitioner shows 
a light to sue, the Judge should allow the application without gomg mto the 
merits of the claim, the ezamination as to the merits under r 4 being merely for 
the purpose of ascertammg whether the allegations do or do not show a right 
to sue, or cause of action Where a plamt m forma paujpens has been admitted, 
but the Court holds that it has no jurisdiction, and returns the plamt to the 
plamtiff, it has no jurisdiction to make the plamtiff pay the court fees (8) An 
agreement by a plaintiff, about to sue to ledeem a village, to pay his vakil a 
lump sum of Rs 1500, and m default to realize it out of the revenue of the pro 
perty, was AeW to be an agreement withm the scope of clause (e) (9) No leave 
to apjieal m forma ‘paupens will be given where there is subsisting such an 
agreement (10) 


6 Where the Court sees no reason to reject the apphea- 
Kouc., of aos for re- ‘W "f thn giounds stated in ruh 5. 

ceiving evidenee of ap- it snail nx a day (oi which at least ten days 
piicjnfs pauperism. notice shall be given to the opposite 

party and the Government pleader) for leceiving such ovidencB 
as the appheant may adduce in proof of his pauperism, and foi 
hearing any ovideuco which may be adduced in dispioof theieof. 


7. (2) On the day so fixed oi as soon thereafter as may 

„ , be convenient, the Court shall exammo the 

roce lire a earing. .jyjtnesses (if any) produced by either party, 
and may exaimno the appheant or liis agent, and sh.iU mah® o 
memorandum of the substance of their evidence. 


(1) bco In re Gaoga Dass Adbikaree, 14 
W R 281 (1870) In Brohmo Moyco v 
Anuml Chunder, 22 W II 120 (1874), tbo 
defendant vr&s held on appeal estopped from 
raising tbo tiucstion of jurisdiction , and see 
aUabar llusam v Alia Bibi 25 A 1<17 (1902), 
tv hero it waa held that thero vraa an estoppel 
to objection to iilamtilTa rejirescntative suing 
as u pauper 

(2) Vijcndra t Sudhindri, 10 M 197 
(1895) 

(J) lb 

(4) lb CliattArjiuI bmgh i Kaja Ham 
tuf-ra In rt I’urkash Ojlia, 2a H 74 
(IttiG). Clmndco Churn i Ham 2varain, 
Corjt 

(5) lliahishur biiieli t ^Iulu'Ahur BaL>b, 


S D N W (1864) u ISO 

(0) Koka Ranganayaka w H«ka Venkata 
ch^Uapati, 4 M 323 (1831) 

(7) Debo Das t Mohunt Rata, 2 C ^V ^ 
474 (1898). where, at p 478 tbo Court said 
that if the Judge bid stated that the allcga 
tiona did not show a right to sue it «as 
cxtrtracli doubtful whether tlio Court couW 
jotcrfv.ro in rovLsion , Gojal Chainh^ ^ 
Slislry, 8 C W N 70 (1903} 

(8) Collector of Ratnagirit Jaiiarilan, b 11 

5J0(1682) 

(9) Manohar Ramchaiidri r Ukshmaii 
Maliadcv, 9 B 371 (188o) 

(10) llanifaBiiv Hnji *51 Hick, 30 'I 
(1 KNl) 
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(j) Xlie Couit shall vlso hear any argument which the parties 
nil) desire to offer on the question whether, on the face of the 
apphcation and of the oMdcncc (if an>) taken by the Court as 
herein provided, the appheaut is or is not subject to any of the 
prohibitions specified in rule J 

(3) The Court shall then cither allow oi lefuse to allow the 
appheaut to sue as a pauper 

Examine — The cAJiuination miL,t bo conducted by tbe Judge ui pcznon (1) 
Vs appears from the sccoud paragraph, aud was prcMuusly held (2) the cxamina 
tiou Is not limited to the qucatioQ of pauperism, but embraces all the matters 
referred to in r D, ante (3) This paragraph enables the parties to argue the 
queatiou if tlic) su desire but does not preclude the Court if uo argument is 
odtied fioiu conaidcriug that qutatiou (4) If i new defendant be added an 
inquiry must be made in the presence of uch nen defendant (o) bemUe, that 
ail oitlcr idimttmg a plamtif! to sue as a pauper made by one Court becomes 
mcScctuil uhen the plaint is leturncd bj that Court and that it becomes tho 
dut) of the Court before nhich the petition is ub'cquentb picsented to piss 
oiders Je novo on tho subject (0) flic inquuy into paupeii-'m under this ind the 
previous rule takes place befotc auy smt is m e\j tcucc for until an ipphc ition 
to sue as a pauper is granted there is no plamt and consequeutb no suit {7) 
Vs to appeal and rc\ ision ce notes to r 0 and as to revicvv notes to r 15 

8 Where tho apphcation u granted, it shall be nuin 
Procedure « appUca bcred and registered, and shall bo deemed tho 
tioa admitted plaint lu the suit, and the smt shall proceed 

in all other respects as a suit instituted iii the ordinary wia/uicr, 
except that the plamtiff shall not be hable to 2 iuy any court-fee 
(other than fees paj able for service of process) in respect of au} 
petition, appointment of a pleader oi other proceedings comiected 
With lie Slut 

Admission of application — When an application is granted no appeal 
lies (8) The order cannot be set aside either on appeal or motion bj a superior 
Court If subaequentlj to permission being granted it appears thit the order 
has been obtimed impropcrl) application '^hould be made to tho Court out of 
which tho order i«sued (9) Limitation depends on the dale of tlie ipplicatiun 


(1) inreEkoatb IB K. C It 10i(lbl}3) 

(2) In Tt Gunga Dass 11 R 231 (WO) 

(3) bcc notes to r (o) 

(4) Amirt harn t A1 ar llanikkam -7 M 
37 (1903) 

(o) In Tc Ilur Chundcr Lahon S D Sam 
D c 20lli Julj 1817 

(G) Skinner i Ordc 0 A. If C R “-a 
<1S74) Tlud caso distuieUi^licd on quL»tioaof 
lun tatioQ m KishaTlal \ najathsi 9 Bom 


I It .01 (U07) 

(7) D\arkaXathv Madluivrav lu I .0, 
(1SS6) 

(S) ^lumtazao t Ivasulao 23 A. 3G4 SCO 
(1901) 

(9) /nreKhodejooniaaa 7W R 480(186, J, 
as to whether tho propriety of tho order can 
bo questioned if and «hen the caso is ap 
pealed Boe notes to s. lOo 
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and not on the day when the application is granted and registered, otherwise a 
case might be barred whilst the Judge is considering whether the application 
to sue as a pauper should be admitted (1) As to limitation m cases in which an 
application is withdrawn or refused see notes to r 15, ‘post There is no suit 
m existence until the application has been granted (2) The exemption from 
liability upon that event only extends to the cases mentioned So a pauper 
must pay the proper stamps and penalty (if any) on a document on which he 
relies (3) 

9 The Court may, on the wpflicahon of the defendant, or 
of the Government Pleadei, of which seven 
days' cleat notice in writing has been given 
to the plaintiff, order the plaintiff to be dispaupeied — 

{a) if he IS guilty of vexatious or impropei conduct in the 
couise of the suit , 

(6) if it appears that his means are such that he ought not 
to continue to sue as a paupei , oi 
(c) if he has entered into any agieement with reference to 
the subject matter of the suit, undei which any othei 
person has obtained an interest in such subject 
mattei 


Dispaupering — If it appcMs from facts that liavc bccu dv co\cicd after 
permission to sue m forma paupet is has been granted that the applicant ought 
not to be allowed to contmue to litigate as a pauper, the remedy is by application 
under this rule to the Court which made the order, and not by ajipeal or motion 
in the superior Courts (1) 


10 Where the plaintiff sacceeds in the suit, the Couit 
Costs where pauper shall calculate the amount of court fees winch 
would have been paid by the plamtiff if he 
had not been peimitted to sue as a pauper , such amount shall 
be recoverable by the Government fiom any party ordeicd bv 
the deciee to pay the same, and shall be a fiist chaige ou the 
subject mattei of the suit 


Rights of Government — As to the meaning, of the woid ' suctad, 


(i) Vinajak Dlia^lc t) Samrat 4n II C, 
\ C J 39 (1S07) S ctaram Gower t 
Goluktuth Dutt Marbh 174 (1SG3) in the 
last cast, the application was not admitted 
until more than one jear after it was jre 
sented. 

{.) Jlwarka Nath i ^tadharrar lUl) >07 
(l^'^0) Jaiurdan\it> ill Inant V il adci • 
7 n { (l&aJ) U it h -o lull ika 1 itii i 


DwarU Prasad 30 1. 93 (1007) (tl cro ^ “ 
contentious proceeding as soon as thoaji 
tion has hccu filed) 

(J) Golnme Lkram 10 W H 3o7(Ii>W 
(4) In le Jvbotlijoon sail 7 U R ^ 
(lt.07) as to orders wlun a jiaupcr apiK-»‘ 
withdrawn sto Chandaha t KurerSafo 
B lOtfitiJi} 
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iKtlis to next rule The Crown has a right to receive fees at the institution 
of every suit It temporarily foregocj (r 8) its right in the case of pauper 
plaintiffs, and thus places means m their hands to proceed to judgment against 
their defendants Without the forhcaranco of Government to insist on its 
ordinary rule, the suit m such a case could not have been brought or the money 
realized It is therefore rcasonahlo that the Crown, in consideration of its 
givmg up Its rights to these fees, should have for tlicir defrayal the first claim 
on the proceeds of the pauper suit (1) The order should not be a contingent 
one (2) The amount of court-fccs is a first charge (3) on the subject-matter (4) 
of the Slut To enforce it the Government need not bring a separate suit, but 
can realize the court fee from the property by proceedings in execution (5) The 
rule 13 enabling, and though it mdicatcs the manner m which the Crown may 
proceed to realize the debt, it docs not preclude the Crown or its rcprcsentativ es 
from urging its prerogative and insislmg on its rights to precedence over all their 
creditors (6) The period allowed to Government is the ordinary period allowed 
for execution to an indiv idual under the Limitation Act (7) The section provides 
that persons veho have been successful as paupers shall, so far as the subject* 
matter of their success is concerned, be liable to satisfy, out of what they recoNcr, 
the amount of the fees which have been for a time, pendmg the decision of their 
suit, remitted to thorn But the Collector cannot sell the decree, that is, the 
whole of the plamtiff s right m the decree, which he has got without waiting for 
the recovery by the plamtiff of that for which he has got his decree (8) An 
order under this rule for sale of property for the purpose of realizing court fees, 
and a sale under such order, are ultra tires and a nullity when, m fact, there was 
no jurisdiction in the Court to make tltc order (0) In addition to their bemg a 
first charge, they are also recoverable from any party ordered to pay If tJic 
pauper succeeds, the fees pay able to Government are, under this rule, rccov erable 
from the defendant (10) A defendant sliould not, however, be made liable to 


( 1 ) Ganpat Putaya V Collector of Kanani, 
IB 7,0(1875), tlio point hero decided ffoll 
in Collector of Moradabad t Mahomed Daun, 

100 (1879)] has ainco been mado clear by 
the introduction of the words '* shallboaiiist 
charge,” etc , which were not m tho Code of 
1850 Sco Pran Kristo V Collector of Moor 
shedabad, 15W R 205(1871], Ramchandra 
ti Fitchnrkanni, 7 M 434, at p 430 (18S3) ; 
Ragho Prasad t Mewa Lai, 39 I A C2P 0 
(1912), 34 A 223, 10 C W N 433. 15 
C I J 327. 14Botn L R 212, 22M L J 
457 

(2) Shostee Chum t> Collector of Cbitta 
gong. 13 W R 155 (1870), m which case, by- 
reason of tho form of tho order, tho Gorcra 
inent could got nothmg from either party until 
wasilat was determined, and tho parties 
refused to carry on tho proceedings for this 
purpose. 

(1) Seo Janhi i Collector of Allahabad, 9 


A W (I8SG), Puthia Valappil v Vclotli 
Assenar, 25 M 733 (1902) 

(4) <03 to tho moaning of this term, sec 
JanLi V Collector of Allahabad, 9 A 04 
(18S6) 

(5) Ram Das v Secretary of State, IS A 
419(1890) 

(6) Gayanoda Bala Bassco v Bulto Kristo 
Bairagcc, 33 C 1940 (1900) 

(7) Collector of Beerbhoomv Srcchurry, 22 
\\ B 512 (1374), Appaya ti Collector of 
Vizagapatam, 4 M 155 (1881) , Vcnubai r 
Collector of Nosih, 7 B 552(1877), Collector 
of Broach c Dcsai Raghnnath, 7 B at p. 549 
(1SS3) 

(8) Jotindro 2vath i Duarha ^ath, 20 C 
111 (1891) 

(9) BalwantRaor Muhammad Ilusam, 15 
\.32* (1^93) 

(10) Jetha Mukhand r Golraj Ja^nip, 8 11 
577. at p. 5s2 (lSs4) 
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pay court fees on any sum greatei than that decreed against hma (1) If the 
pauper fails, these fees are, under the next rule, recoverable from the plaintiff (2) 
Government may be deemed to ha\e been a party to the suit, and therefore 
orders deciding any matter between Government and the party cliargcd arc 
open to appeal under sect 47, anle (3) See r 13, ‘post 

11. TF/ieie the plaintiff fails m tlic suit or is dispaupered, 
Procedure where pauper Or wlieie the suit is withdrawn oi dismissed, — 
(a) because the summons for the defendant 
to affear and ansuer has not been served upon hwi in 
consequence of the failuie of the plaintiff to pay the 
court-fee o) postal charges {if any) chaigeahle for such 
seivice^ 0 ) 

(6) because the plaintiff does not appear when the suit is called 
on fo) hearing 

the Court shall order the plaintiff, or auy poison added as 
a co-plamtiff to the suit, to pay the court-fees whicli uould have 
been paid by the plaintiff if he had not been permitted to sue as 
a pauper 

Failure of suit — There has been some conflict as to the meaning of the 
word ‘ fails ” It has been held tliat r 10 only applies where there has been 
a contest, or else an admission of the claim which lias avoided a contest, and 
refers to cases of adjudicated success, and tliat, similarlj, this rule applies 
only to cases of adjudicated failure, and to the othci cases specified, as where 
the plaintiff has been dispaupered or the suit has been dismissed under 0 IX 

ir 2,3 anle{\) It was licld, therefore, not to apply where the parties came to 

in amicable arrangement under which the suit was to be dismis-^ed (6) And 
wlicre an appeal m forma paupens was withdrawn it was held tint no order could 
be made either under this rule or r 0, and that it was not open to the Court to 
order the respondents to pay any fees on the strength of any agreement between 
the parties (G) The last decision but one has, however, been dissented from bj 
the Madras High Court, which has held that tlic words “ succeeds ” in the last 
rule and “ fails ” m this, refer to the ultimate decision oi the result of the suit, 
and not to the mode m which the decision is arrived at , that it would be doiiur 
violence to the language of the section to introduce tlio words “ after contest 
and that a pauper plaintiff is liablo to jiaj the stamp duty if Jus suit is dismis'^e 
without trial (7) A riiJl Bench of tJio Bombay Ifioh Court has more rocenlly 


(1) CliatidrarcLa v SccrctAry of State 14 
M 1C3(1SOO) 

(2) JctiiA if ilctian 1 t Gulraj Jisruii. 

s 11 a:: (ihSi) 

(3) Janki ( Oulirctor of AltAhat^d tl A 

Stnlarj ofStatot Illia„au%ntJ, 
13 \ 3.<J (IbJl) St-crefan of StAto t 
Narj^aii a It 4H 4 .0(1 ill) 


(4) Collector of Kaiura v Krialinai'I® *** 
II 77(1890) 

(5) Ib 

(C) Chanilabi v Kuver Saheb, 18 11 
ISOS) 

(7)C&UccUr of Vizapipatam t Abdul 
xlvjm 21 M J1J(1SJ7) in«l>chcA*otlr 
irt mtotfi nd under § C*2 (now 1 15) 



^RSTSuirn SUITS BY rVUPEBS. 1159 

0 33, r li 

held tint wlierc there is a withdrawal as the result of a compromise, the plaintiff 
docs not succeed withm the meaning oi the last rule, but “fails” within the 
lucanmg of this (1) The section has now been ameuded to include a withdrawal 
The terms of this rule arc inandatorj, and it is obligatory upon the Court 
when It passes its decree to provide m that decree for payment b) the plaintiff 
of the court fees (2) The decisions, however, are conflictmg upon the question 
whether where the Court omits to make an order, the Government may, (3) or 
may not,(4) applj torcctifj the decree R 12 now declares the right of Govern 
meat to apply ^Vn order under this rule amounts to a decree in favour of 
Govemmeut against the unsuccessful plamiiff for the amount of the court fees, 
and can bo executed by attachment and sale of any property ho poasesscs (5) 
This and the last rule only deal wnth the fees payable to Government Costs, 
that is costs of parties inter sc against a pauper plaintiff, might, it was held, be 
awarded to a successful defendant under Chapter XVIII of the former Code (6) 
IVlicre a suit is instituted by a next friend on behalf of a mmor, the latter 
IS the plaintiff It frequently is right to make a guardian or next friend liable 
for costs, but there arc also cases m which it is not proper to do so And it does 
not necessarily follow that because the suit is unsuccessful, the next friend is, as 
a mattef of course, to be ordered personall} to pay the costs (7) 

The origm of the last penal clause of sect 142 of the last Code is to be found 
m sect 53, Reg IV of 1827 knoivn as Elphmstone s Code where however, it 
IS made applicable to all plaintiffs alike It was omitted from the Code of 
1859 but re enacted in that section with respect to pauper plamtiffs not for the 
purpose of exempting them from paying costs to a successful defendant but 
because it was deemed necessary to provide a special protection to defendants 
against being harassed by persons who exhjpothm arcnotlikcl} to be influenced 
by the fear of having to pay costs (8) It has now been altogether omitted 

12 The Goiernment shall hate the right at any time to a 2 )phj 
Government may apply to the CouH to make an order for the payment 
court fees under rule 10 or rule 11 

“ May apply ” — See note? to last rule An order passed on an application 
by Government under this rule for payment under rr 10 or 11 of tins Order w 
under '■oct 47 and appealable (9) 


(1) Secretary of State t Bliagiratbibai 
31 B 10 (1D06) and see Secretary of State 
1 Narayan Balknsbna 29 B 102 (IDOl) 
Secretary of State r \arayan 35 B 448 
(1911) 

(2) Secretary of State v BhagwanU Bibi, 
13 A 32fi 329(1891) 

(3) Collector of Kaoara v Kxuboappa 15 
B 77 (1S90) Ckdloctor of Kanara i 
Kambbat 18 B 454 (1893) 

( 4 ) In re Secretary of State, 2 C. L. R. 461 
(187S), Shusti Cburan v Karmar AIi, 1 
Shome 2C6 (IS^o) on the ground that 


GoTcmment u not a party to tl e suit 

(6) Jwala Sahai i 5Iasiat K.ban 20 A 34r, 
at p. 348 (1904) as to order for payment 
where the Court lias no junsd ction see notes 
tor 6 ante 

(C) Jetha Vfulchand v Gulraj Jasrup 8B 
577 (1684). F B 

(7) Bnjcs»uree Bossia r Kisbore Doss 25 
B B 316 (187f) 

(8) Jetba Mulchand v Guira] Jasrup 8 1) 
577, at pp 5S0 5S1 (1884) 

(0) Secretary of State r Nsn^sn 35 B 
448(1911) 
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13. All matters ansttig hetueen the Government and any 
Government to be ‘party to the swU Wider iule 10, rule 11 or 

deemed a paity j-ule shall he deemed to he questions arising 

between the v^^rties to the suit within the meaning of section 47. 

“ Between the parties ” — See ante, note to r 10 

14. Wheie an order is made wider ride 10, rule 11 or 
Copy of decree to be lule 1^, the Court shall forthwith causc a copy 

sent to Collector o/ the decree to he foi warded to the Collector. 

15 An order xefustJig' to allow the applicant to sue as a 
„ , , , „ , pauper shall be a bar to any subsequent 

cant to sue as pauper to application 01 the like nature by him in 
of respect of the same right to sue ; but the 

applicant shall be at hberty to institute a 
smt in the ordinary manner in respect of such right, provided 
that he first pays tlie costs (if any) incurred by the Gove'rnincnt 
and hy the opposite paity in opposing his apphcation for leave 
to sue as a pauper. 

Bar to subsequent application — There must be a “ refusal ” Therefore 
the rule does not apply where the Court has not passed such an order, as, for 
mstance, if it returns the application to have the question of pauperism tried 
by a Court of concurrent jurisdiction , (1) or strikes oS “ for the present ” the 
apphcation for dcfiult by non appearance Under such circumstances tlie 
application may be rene'aedlS) The provisions, moreover, of this rule do 
not aflect tlie ri^flit of a person against whom an order of refusal lias been nndc 
to obtain a re\iGW , and an order under t 7, refusing leaNC to sue as a pauper* 
IS subject to review under sect 114(3) Assuming however that there is au 
order which is final, the bar under this rule being one to jurisdiction, a Court is 
competent and bound to take notice of it at any stage of the suit (4) 

On the rejection of an application for leave to sue as a pauper, the onl} 
course open to the applicant is that declared in this rule, mz to institute a 
suit in tlie ordinary way, and the date of the institution of that suit for the 


(J) SUnnerw Orde 0 \ H C 225(1874) 
(2) Bhoj SiDgh V Afahi Koomver, 3 Airra 
Misc ItlSCs), as to %th(.tlicr an UDSucccfibful 
application to sut m Jormti j)aujims is a 
demand b} way of action sco RancoKbajoo 
roonii'sa t llmcc Rycf^oomssa 2 I \ 235 

(J&T-d 

(a) Alarji Wiilji r ^UaniLji Ldubi. 4 K 
414 (IS&O) (but n-s to tho application being 
u-romiwin il I y copy of judgmt tit etc , « «, 
UajtlAlir Nanai Kid.rr, 17 \ 213 2M 


(1833)], Rancho 1 Morar V Bczanji Edul|i. 
20 B 8G, SO (1804)] in which it was also 1 H 1 
tliat both tho applications were niado n* 
respect of tho samo right to sue], 

Ram Umosun Ian, 5 B L R \lP 2y(l*JJ 
[in winch tho Court interfcrtd under s. lu u 
tho C , 

Umda . ■ 

fl) 

80 (ISSt) 
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|>urpo<:cs of limit itiou it tlic 'ictml dale thereof, an 1 iiol tlic date wliin the 
application to sue ns a pauper was made (1) ^fitter, vlicii lea\c to sue as a 
pauper Jiaaing been granted, the applicant is dispaupered (2) Tlie rule docs 
not e\prc« 1> pro\idc for tlic ca«c of anthdravial bj the petitioner of his applies 
tion for Iei\e and pajnncnt bj him of the court fees It has, howcacr, been held 
b) the Cilcutta lIiUi Court, (3) du^'tcntmg from the opinion of the ^VJlahabad 
High Court (4) that if an application for Icaac to sue as a pauper is made, and, 
upon the defendant opposing it, the applicant puts m the proper court fee and 
a«ks the Court to treat Ins application as a plaint, the application ‘'hould be deemed 
for the puri)o<;c of limitation to be a plaint presented on the date on avhicli it ivas 
filid 

Costs incurred. — Vlthough this rule makes it a condition precedent m the 
institution of an ordinary suit b} a person whose application to sue in foTina 
y>aupcns has been rejected that he should first paj the costs incurred bj Govern 
ment the suit ought not to be dismissed for default m payment of sucli costs 
when no demand foi the pavment has bem made either on behalf of tlie Govern 
moiit or b) the Court (')) 

16 The costs of an application for pernnssion to sue as a [ 
pauper and of an inquiry into pauperism 
shall he costs m the suit 

(1) Kesbav lUmchandra t Krishoareo (3) Janskdliar^ Sukul f Ja&IiKoer, 28 C 
Ncnkatcah SOB S03<lS0a) N&nunSw&r 421(1000) (oU Skinner v Orele, S A 

V ^lakluo Lai 17 A SSH (ISOs.) Aubboja (1870) P C 

Cliurn V Biaacaswari 24 C SSO (1887) (4) Abboai Bcgam t \anhi Bogam, 18 A 

Ivcsbarlal t Uajoibbai 9 Bom L R 201 20G (180G) 

(1907) (o) Slrinalim t TmLiuri 1C C N W1 

(2) Narami Knar t ^^'tkban Lai 17 A (1912) 

■' 20 ( 181 .) - ^ 



ORDER XXXIV. 


Suits relating to Moitgages of Immoieable Fro'peity 

1 Subject to the frovisions of tins Code, all ^^eisons having 
Parties to suits for interest either in the mortgage security or in 
foreclosure sale and the right of 1 edcmption shall he loined as pai ties 
ledemption . i ^ 

to any suit lelaling to the moitgage 

Explanation — A puisne mortgagee may sue for foieclosuie or 
for sale without making the piior mortgagee a party to the suit , and 
a p) lor moitgagee need not he pined in a suit to redeem a suhseguent 
mortgage 

Mortgage suits — Ihis Order is taken (with the exception of xr 9 oud 11 
which are now) from sects 85-90, 92-94, 96, 07 of the Transfci of Property 
Act {IV of 1882) R 14 IS a provision analogous to sect 100 of that Act both 
dealing with charges Certain amendments, chiefly by way of addition, ha^o 
been made, to which notice will be drawn The object of the introduction of 
this Order was stated to bo that hitherto some confusion had been occasioned 
by the co CMstciico of the provisions of the Transfer of Propertj Act and of the 
Code in regard to execution m mortgage suits The incorporation of this Order 
m the Code would, it >\as said be welcomed by every one who la familiar with 
the almobt endless controaersies which have gathered round the applicability 
of the proMsions of the Code to the enforcement of decrees for sale under the 
Irinsfcr of Property Act It was considered that the provisions relating to 
execution in mortgage suits — that is, questions of procedure — should be dealt 
with m their entirety m the Code, and this Order has been introduced to gi'O 
clTcct to this view As a consequence of this the sections aboac mentioned o 
the Transfer of Propert) Act as also sect 99 (as to which seer 11) and a portion 
uf sect 100 of that Act, have been repealed by the fifth schedule The genera 
eFect of this order, therefore is that tho ordinary provisions of the Code app ) 
to mortgage suits and the execution of mortgage decrees unless there bo some 
HIH-cial exception to the contrarj It has been said that the effect of the m 
c rporation of the«e sections of the Transfer of Projirt} Act is that the Origin'^ 

'll le of the Calcutta IIioU Court should discard inj independent j racticc i i 
on tho old procedure (1) 1 he subject of this Order h is ahead) 1 n n full} «h ^ 


(I) Sifat r Nalaj kI 3" C iw7 (1010) an 1 vu Xniioi k tl i» 1 1 ‘'%rnf 3S C 111(1*^0 
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with b} Di Rash Behary Ghose m bis work on mortgages and by Mr H S Gout 
m Ins Law of Transfer m British India It is not necessary, therefore, to go 
ovci the samo ground Wo therefore content oursehes mth noting the amend* 
ments and additions effected by the present Code 

R 1 13 taken from sect 85 of the Transfer of Property Act, but after the 
word “ interest substitutes in lieu of the words “ tn the jirojpcriy comprxscd 
tn a mortgage, ' (1) the words " citler inihe mortgage security or in the rtglt of 
redemption The former phrase ‘Having an interest m the property, etc , 
has been the subject of numerous cases, which will be found collected in Mr 
Gout s work It was proposed to add at the end of the first paragraph of the 
rule the words ‘ and the decree shall not bind any person not so joined ’ Sect 
8 j of the Act contained the proviso following ‘ Provided that the plaxnUjf 
has notice of such interest It was pointed out that this proviso had given 
rise to certain doubts which it was sought to remove by substituting for it the 
words cited with a view to making it clear (2) that a person not a party is not 
bound by a decree It has been recently held that a mortgagee who is made 
a defendant and who omits to set up a mortgage is barred from suing on such 
mortgage where in consequence of lus omission the property is ordered to be 
sold free from the mortgage which bad not been pleaded (3) As regards tlio 
foimci proviso it was said (i) that the proviso subordinating the obligation 
to join to notice was unnecessary and misleading For, m the ab^^cncc of an) 
discriminating equity affecting the right of cscludcd interests it was not clear 
vvbat object the proviso was intended to serve Could it be supposed that if 
the plaintiff bad omitted to join a necessary party because be bad no notice 
of hi3 interest, then his interest would be differently affected to what tbo) would 
be if bo was excluded even though the plaintiff did have notice of his interest ? 
Notice ma) sometimes affect the question but it does not olwa)s do so The 
proviso has now been omitted but the piopo<cd addition has not (probably 
as being unnecessary) been made It has been held that a son m a Mitakshara 
joint family is a person having an interest in the mortgage and is a nieessar) 
part) (5) But in a suit for sale on a mortgage where the defendant^mortgagois 
Wire the managing members of a Mitaksbua jomt fauul) who in that eapacitv 
livd purchased the mortgagtd property it was held bj the Allahabad High 
Court tliat the familv was sufficientlv represented bj them an I that the hint 
would not fall tlirougli nonjoinder of the other members (G) The Calcutti 
High Court has recentl) dissented from this holding that under this rule a 
mortgige «uit brought bv the larta of a joint familv without making the 
other members of the famih parties is not maintainable (7) It has also Inin 

(1) ^co Jagg swat IXilt t BLulua Mohan (0) Han LaI r Munnun 3tA&i9(lalJ) 

Mitra,33C MadanLalr KialanSn^h 31 \ 

(2) Cf llaiu Nath lUi i LucLnun Rai cf Kietian I'rasaJ r liar Nanv o. 33 V 
21 V ]93 (IsdH) Ram Tania Go«aitmi r (1911) 

Ran guar Malta 11C,V\ N 10s (l.Kl~) ( ) -awari l‘rL«ad e Ilharai j t Sara n 

(3) '\allu Krvhnama r Vnnan^an Chamr 19 C L. J 437 (1914) p. 440 tollowijig 

3J M 3»>3(l'Kl“) Lala ^ur;a Pt *ad r CcUL Cl^and. 27 C 7.4 

(4) JI g. Gour Low cd Tran&fcr m BrUi»h (I'Km.) dro<Dt.i g IJari Lai r ULoman 

)i tia. Sole* to aret *v» of \ct 1\ cf 1&&2. Kuiwur 1 Vfadan IjI r ‘sjigU 

( ) R'vanatli^i Ja,^d p, 40 (. 342(191 ) 
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lield that the efiect of an intentional non jomdei of a subsequent mortgagee m 
a suit on a prior mortgage would not be the disimssal of the suit but 
only of so much of it as relates to property affected by the subsequent 
mortgage (1) 

Even if the non joinder as a party defendant who ought to have been made 
a party to a suit for sale on a mortgage is by itself a defect fatal to the suit, 
such defect is cured if the Court acting under 0 I r 10, sub rule (2), adds such 
person as a defendant (2) 

The Explanation to r 1 is new There were a number of decisions on 
the question whether a prior mortgagee was a necessary party in a suit to enforce 
a subsequent mortgage, a question the determination of which depended upon 
the meaning to be attached to the word “ property ” in sect 85 "Was all that 
was involved in the puisne mortgagee’s suit the equity of redemption, in which 
case the prior mortgagee not being interested therein need not he jomed, or 
was the mterest mvoh cd something more than the equity ^ m other words, 
the mortgaged property subject to the rights of the prior mortgagee, m which 
case the latter was a necessary party This question has now been settled by 
the exclusion of the ambiguous word “ property ” m the body of the rule and 
the addition of the Explanation which rcuioacs the doubts which have arisen 
from the conflict of authorities on the pomt 

In r 2 (c) the words “ if so required ” have been added before “ retransfer ” 
The special Committee stating that according to Mofusil practice a retransfer 
was not ordmanly required, and being of opinion that this practice should not 
be altered It has been held that a Court passing a preliminary decree in a 
moitgag" suit under this rule has no power to award interest at other than the 
contractual rate up to the time fixed for payment unless for some legal reason 
it secs fit to interfere with the contract as to the rate of interest (3) 

The same Comimttce as regards r 3 omitted a proposed proMsion as to 
the defendant paying money to the plamtiff , considering it better that m eierj 
case be should pay into Court Clauses (o) and (&) of the same rule are new, 
as are also the smulax clauses m rr 5 and 8 E 5 (2) deals with an application 
by the plaintiff only The concluding words of sect 89, " and thereupon tho 
defendant’s right to redeem and the securitj shall both be extinguished,’ ha'C 
been omitted 

Clause (3) of r 8 appears to be an addition The question which ma) be 
raised m connection with this rule, avhether one suit for redemption has 
effect of barring a second suit for the same relief, has alicadj been dealt vhb 
Sec notes to sect 9, 0 II r 2 sects 11-14, and Index 

U 9 IS new. It is a recognition of existing practice and remedies andu'*’* 
ub\ lous omi<?sion in the Transfer of Property Act 

So also IS r 11, winch has been inserted in compliance with the euggestw^ 
of the Priay Council (1) Tins rule avas lu the Transfer of Property Pdh 

(1) VlamSitolii’ GoUvl Siiioh 31. \ l'»4 Singb, 3C \ 220 (1014), IlAinuw'ar 
(|JI3) V MahooiLd 3Ici)ili .0 C 39 (ISOS) 

(-) KiinUn Till t Clund, -7 \ 7«* (4) Copi Narain Kiianna t iUbu 

(inn) bar 33 I V 123 (lia), Sundara 

(3) (..ijuaili Kwnuar t ’'Juii Nara.u i & ibbuh Koun Ian 24 V J* J 
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IMS omitted by the Select Committee in that Bill on the ground that it ought 
to find a place m the Civil Procedure Code 

The third paragraph of r, 13 has been amended 

2 In a suit for forcchsurct if the plaintiff succeeds, the Court 

Preliminary decree in shall paSS a decree-^ 
foreclosure-suit Ordering that an account he taken of 

uliat mil he due to the plaintiff for pnncipal and 
interest on the mortgage, and for Ins costs of the suit {if 
any) aicardcd to him on the day next hereinafter 
referred to, or 

(b) declaring the amount so due at the dale of such decree, 
and directing — 

(c) that if the defendant pays into Court the amount so 

due on a day within six months from the date of 
declaring in Court the amount so due to he fixed by the 
Court, the qdaintiff shall dehier up to the defendant, or 
to such person as he appoints, all documents in Ins 
possession or power relating to the mortgaged propeHy, 
and shall, if so required, retransfer the property to the 
defendant free from the mortgage and from all incumr 
hrances created by the plaintiff or any person claiming 
under him, or, where the qdaintiff claims by denied title, 
by those under whom he claims, and shall aho, if neces- 
sary, put the defendant in possession of the properly, 
but 

(<^) that, if such payment is not made on or before the day to 
be fixed by the Court, the defendant shall be debarred 
from all right to redeem the property 

3 (i) Wheie, on or before the day fixed, the defendant pays 
Final decree in fore- iuto Courl theomount declared diie as aforesutd, 

closure-suit together with such subsequent costs as arc men- 

tioned in rule 10, the Court shall pass a decree — 

(а) ordering the pJaintiJ^ to deliver up the documents which 

under the terms of the prelimmanj decree he is bound 
to delner up, 
and, if so required, 

(б) ordering him to retransfer the mortgaged property as directed 

in the said decree, 
and, also, if necessaiy, 

(c) ordering him to put the defendant in possession of the 
property. 

(v') Wlitre such payment not so made, the Court shall, 
on application made in that behalf by the plaintiff, qiass a decree 
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that the dejenddut <ind all 'peisons cdainttng through oj under him 
be dehaned fiom all right to redeem the mortgaged property and 
alsQ^ if necessaifji oideung the defendant to put the plaintiff in 
possession of the property 

Provided that the Gouit may^ upon good cause shown and upon 
Power to enlarge such terms (if any) as it thinlsfity from time to 
time postpone the day fixed for such payment 
{3) On the passing of a deoee undei suh rule (2) the debt 
secured by the mortgage shall be deemed to he 
discharg^ 


Discharge of de.bt 


Clauses (a) and (b), sub rule (1) — See notes to r 1 ante Ihc iiausfti 
of Propert) Act did not contain any piovision for the pas&ing of a final decree 
in cases wlicie payment was made m accordance ivith the terms of the pit- 
liminary deciee Tins was an omission winch has been supplied in the first clauso 
of this rule, and of ir 5 and 8, post These provide foi the passing of final 
dectcea m such cases 

Extenaion. of tinae — As to appeal see 0 Xhlll r 1 (o) 


4 (i) In a suit foi sale, if the plaintiff succeeds, the Court 

PrehMinarij decree in shall poss a deciec to the effect mentioned in 
suiiforaaie clauses{a),(b)and (c) ofuiJe 3 and also duect 

vig that, in default of the defendant paying as tlieiein mentioned, the 
moilgaged pnoperty oi a sufficient part thereof be sold, and that the 
piocceds of the sale [after defraying thereout the expenses of (he sale) 
be paid mio Com I and applied %n payment of what is declared due 
to the plaintiff as aforesaid, together with subseguent interest and 
subsequent costs, and that the balance {if any) be paid to the defendant 
or oihei persons entitled to recene the same 

(?) In a suit for forecloswe, if the plaintiff succeeds and the 
Power to decree sale mortgage IS iiot a moitgage by conditional sale, 
w foreclosure suit (hc Coiot may, at the instance of the plaintiff 
or of any person interested cither in (hc mortgage money or in the 
light of redanjition, pass a like decicc (t» heu of a decicc for fort 
closure) on such terms as it thinks Jit, including thcdepositin Cowt 
of a }t(iso)ia6?c sum, fixed by the Cowl, to meet (he expenses of salt 
and to secure (he performance of the toms 


5 (/) Where on or bffore the day jued tin, dejuidaiit pay<> 

Fmii t/tcrtc in su t luto Coutt tlic umount dccUiud duo as aJoiC‘ 
for^ak Mid, iogithor with such subseguent cosh U' 

uientiontd in rule 10, the Court shall fMss a dicnc— . 

(/j) oitUn/nj the plaintiff to dclacr up (ho documoUs 

ujuft) the Urms of tho qinUmuiaiy dicno ho i' Ooiim 
to dolnor up, 

III! t, if TO rcqiuraf 
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{b) ordcnug him to icttansfcr the mortgaged froperOj as 
directed in the said decree^ 
and also, tj nccessauj, 

(c) ordenng him to 'put the dejendant tn possession of the 
piopertij 

Where such payment w not so made, the Court shall, on 
application made in that behalf by the plaintiff, pass a dcoee that 
the mortgaged property, or a sufficient part thereof, be sold, and 
that the proceeds of the sale he dealt with as is mentioned in i ule 4. 

Clauses (a) and (b), aub rule (1) — Sec notes to n 1 and 3 ante It is 
now proMded by this rule that the application which follows a preliminary 
decree for sak is for a decree for sale (1) An application for a decree absolute 
for sale of a mortgage charge, under the terms of a consent decree which pro 
Mdcd for satisfaction of the decretal debt bj instalments, is an application 
under this order, and is goNcrncd by Art ISl.Schcd I of the Limitation Act, 
and piust be made within throe >ears from the accrual of the right to apply (2) 

6 Wheie the net proceeds of any such sale are found to be 
Recovery of balance ms ufficientto pay the amount dueto the plaintiff, 
due on mortgage if the balance IS legally lecoierahlc from the 

defendant othemise than out of the property sold, the Coiut may 
jmss a decree for such amount 

111 making a decree agaiust the moitgagor personal]} under this ruk, the 
Court ma> direct payment by instalments under 0 XX r 11(3) 

7. In a suit for redemption, if the plaintiff succeeds, the 

Prehnunary decree in CoUTt shall pOSS a dccTCe — 

redemption su/t (a) ordering that an account be taken of 

uhat will be due to the defendant for principal and 
interest on the mortgage, and for his costs of the suit 
{if any) awarded to him oh the day next hereinafter 
referred to, or 

(h) declanng the amount so due at the date of such decree, 
and directing — 

(c) that, if the plaintiff pays into Court the amount so 
due on a day within six months from the date of 
declaring in Court the amount so due, to he fixed by the 
Court, the defendant shall deliier up to the plaintiff, 
or to such person as he appoints, all documents in his 


(1) Amlooh Chand P^rrack t Sant (1913) 

Chunder Jlookerjce, 38 C 913 (1911) , and (2) Datto Atmaram v Shankar Dattatrya, 
SCO Tara Prosanna Ik>se t ^tilmoni Rhan, 38 B 32 (1913) 

41C 418(1913), and for (kiurt fee on appeal (3) Bidhu Sudbury v Jlahatabuddin, IG 
Bagranji Lai t Jlahabir Kunwar, 35 A 478 C U \ 44 (1911) 
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fossession oi potver ielakng to the moHgaged ‘properly, 
and shall, if so lequired, retransfer the properly to the 
plaintiff free from the mortgage and from all incum- 
brances created by the defendant or any person claiming 
under him, or, uoliere the defendant claims by denied 
title, by those under whom he claims, and shall, if 
necessary, put the plaintiff in possession of the piopeity, 
but 

(d) that, if such payment is not made on or before the day to 
be fixed by the Court, the plaintiff shall {unless the 
mortgage is simple or usufiuctuary) be debarred from 
all right to ledeem or {unless the mortgage is by con- 
ditional sale) that the moitgaged pioperty he sold 

8 (jf) Where, on oi before the day fixed, the plaintiff pays 
Final decree in ra mto Gourt the amount declaied due as afore 
demption suit Said, together with such subseguent costs as aie 

mentioned in tide 10, the Couit shall ‘pass a decree — 

(а) ordering the defendant to deliver up the documents which 

under the terms of the preliminary decice ho is hound 
to deliver up, 
and, tf so required, 

(б) oidenng him to lelransfet the moitgaged as 

directed in the said decree, 
and also, if necessary, 

(c) ordering him to put the plaintiff in ptossession of the 
pioperty 

(j) Where such payment is not so made, and the moitgiige 
IS not simple or usufiucluaiy, the Court shall, on application made 
in that behalf by the defendant, pass a dccicc that the 2)laintiff and 
all persons claiming through ot under lam be dehaned from all 
right to ledeem the mortgaged piopeily and also, if necessary, 
ordciing the plainiiff to put the defendant in possession of the 
property 

(u) On the ^mssing of a decree under sub lulc {') the debt 
•'Lcurcd by the mortgage shall be deemed to be discharged 

{'t) Where such ^layment is not so made, and the mortgage is 
not by conditional salt, the Court shall, on agiplicalion made m tha 
bc/udf by the defendant, pass a decree that the morlgagtd properly 
or a sujjicicnt part thereof he sold and that (he procuds of the fU e 
{after defraying thereout the expenses of (he sale) be paid info 
and applied in payment of uhat is found due to the difeiulant, am 
that the halanet {if any) be iHud to (he plaintiff or other penon 
eiUatid rtcttic the tunic 
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Proiidcd that the Court «Miy, upon good cause shoiui ami 
upon sudi terms {ij any) as it thinls fit, from 
time tottmc postpone the day fixed for payment. 


Poacr to cninige time 


Clauses (a) and (b), sub rule (1) — Where in -v suit for redemption of a 
mortgagi., the ] hintitl owing to a bonu Jldc mist'iko paid into Court less than the 
^um due. It was h''ld that under this rule the Court had power to extend the 
time limited for pajment of the full decretal amount (1) See notes to rr 1 and 3, 
ontc 

Extension of time — ta to appeal ace 0 XLIII r 1 (o) 


9 Notiiithstanduuj anything hcreinhejoic contained, if it 
appears, upon taking the account referred to vi 
t, that nothing is due to the defendant or 
mottgagee has been otcr fhal hc hos hcOi OlCrpaid, thc CoUTt shall pOSS 
a decree directing thc defendant, if so required, 
to retranfer the properly and to pay to thc plaintiff the amount uhich 
may be found due to Inin, and thc plaintiff shall, if nccessaiy, be 
put tH possession of the mortgaged property 

Nothing found due —See notes to r 1 anu 

10. In finally adjusting the amount to be paid to a mortgagee 
Coat$ of mortgagee CQSc of a foreclosure 01 sale 0) redemption, 
subsequent to decree ijic Court shall, iinlcss the coixduct of the moH' 
ijagee has been such to disentitle him to costs, add to the mortgage- 
money such costs of suit as hate been pioperly incmied by him since 
the decree for foreclosure or sale oi ledemption up to thc time of 
actual payment 

11 TF/terc property is mortgaged for successive debts to suc- 
Right of mesnejnort cessue mortgagees, any mesne mortgagee may 
(jagee to redeem and institute a suit to ledcem the interests of (he 
foreclose prior mortgagees and to foreclose the lights of 

those that arc posterior to himself and of the mnitgagoi 

Successive mortgages — See notes tor 1 ante 


12 Where any property the sale of which is directed undei 
Sale of property sub this Order IS subjcct to a prio) mortgage, the 
ject to prior mortgage CouTt maij. With the conscnt of the prior moit- 
gagee, direct that the property be sold free from the same, giving to 
such prior mortgagee the same interest in the proceeds of the sale as 
he had in the property sold 


(I) HetSmghv TiURam,34A 3S<1 (1912). and sco Kaliaor Sadho Lai. 33 A 116(1912) 

4 F 
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13. (i) Such proceeds shall be brought into Couit and applied 
Application of pio aS JollowS , — 

jirsti %n payment of all expenses incident to 
the sale oi properly tncuned m any attempted sale 

secondly, in payment of wJiateier is due to the pi loi mortgagee 
on account of the pnor moitgage, and of costs, properly 
incuiied in connection thaeivith, 

thirdly, m payment of all tnterest due on account of the mort- 
gage in consequence whereof the sale was dnected, and of 
the costs of the suit in which the deaee dvecting the sale 
was made , 

fourthly, in payment of the qmncipal money due on account of 
that mortgage, and 

lastly, the residue {if any) shall be paid to the person proving 
himself to be interested in the piopcity sold, oi if theie aie 
more such peisons than one, then to such persons according 
to then lespectiic interests theiein or upon then joint receipt 

{Q) Nothing in this lule or in rule 12 shall he deemed to affect 
idle poweis confened by section 57 of the Transfer of PiopeiU) 
Act, lbS2 

Prior mortgage — See notes to r 1 ante 

14 (1) Where a moHgagee has obtained a deciee foi the 

Swtfcr sale necessary mineiit of money Ml sotisfachon of a claim 
for bringing mortgaged aiisiiig undci the moitgage, he shall not be 
property to sale entitled to bring the mortgaged piopeity to sale 

otheiwise than by instituting a suit for sale m enjoicement of (he 
uiQitqaqe,, and. he mmj xiistWjXc suck suit xmtvnXhst/iv/hvxj anijUunq 
contained in Older 11, lule 2 

{') Nothing in sub rule (i) shall apply to any tenitoncs to 
uhich the Tiansfei of Properly Act, has not been extended. 

It hib been siid tint this ruli, lua merely effected a clun,,c of piocedurc 
m the manner in winch mortgaged property muht be realised in c%ecution of 
mono) decrees (1) 

Suit for sale — The Code repeals sect 99 of the Iransfcr of Propcrti 
Vet In its pi ICO this rulo has been enacted Uho first part of th it bcction 
lirOMded that i mortgagee should not bring the mortgaged propert) to Bilt 
otherwi&o than bj lustituting a suit under sect 07 of that Act In so fnr ns 
It precluded the mortgaj,cc from tilling the morlga^^ed propert) under a juilgincnt 
unroniitcted with the moitgige debt, It has been considered mcxiedJcnt It 
w iH be^ ond doubt competent to a murtg v^ee to j urcliabe the cquitj of redeirij* 

(I) lUl ( t Rajaram 3 j U -IS WM (IJHJ \*lm i Mcharl 31 I “I 

(Ijll), MOluUUuh Nat] mi, I3C L. J (1VU7) 
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tiou from tlio mortgagor by au agreement subsequent to, and distinct from, the 
mortgage transaction There was no reason, therefore, why it should not be 
equally competent to him to ha\c it sold in satisfaction of any claim which he 
might have against the mortgagor imconnectcd with the mortgage (1) This 
has accordingly been enacted Sect 99 spoke of “ any claim whether arising 
under the mortgage or not ” The present rule is limited to claims artstng under 
the mortgage To this extent only the former provisions are retained The 
Select Committee were also at one time of the opinion that sect 99, m so far 
as It precluded the mortgagee from selling the property under a judgment for 
the mortgage debt, served no useful purpose As to this they wrote “ We 
understand that the provision was enacted to prevent mortgagees from suing 
their mortgagors on the debt as such, and m execution selling the mortgagor’s 
interest m the property , we, however, think that no such provision was needed, 
seeing that under the law, as it stood prior to the Act, the Courts never allowed 
the sale of a hare equity of redemption under a judgment on the covenant ” (2) 
It was, however subsequently considered that as the mortgagor would be 
deprived of the benefit of the period of redemption given bim by a mortgage 
decree under the provisions of the Transfer of Property Act, unless the former 
provisions were maintained in respect of claims arising under the mortgage, 
the former restrictions should to this ertent bo retained in those tcriitoncs to 
which that Act applied Where a usufructuary mortgagee who had not obtained 
possession brought a suit for possession and this was compromised and by consent 
a simple money decree was passed m his favour it was held that the decree 
being one passed on a compromise, be was not precluded from bringing the 
mortgaged property to sale m execution of it (3) Where usufructuarj mort 
gagecs obtained a decree for possession and costs and then in execution of 
the decree for costs applied for attachment of part of the propertv, it was held 
that this application was not barred by this rule (4) In a recent case where 
mortgagees stating that they bad relinquished their claim under the mortgage, 
obtained a simple monc) decree, and when this was not satisfied proceeded 
to put their mortgage into Court and prayed for a decree for sale on it it was 
held that the former proceedings were not a bar to this amt (o) 


15. All the •provisions contained tn this Order as to the sale 
or ledemption of mortgaged property shall, so 
orges ^ apply to property subject to a 

chaige within the meaning of scciwn loo of the Transfer of 
Pioperty Act, 


(1) llio Select ConimiUco rclcircd to 
Wuarajmali Daim a2C 290(1901), U Ic 
V Reeve, 1902 V C ICl 

(2) Tho bclect tommiltoj referred to 
Sj-cd Ljuaia t lUjcouiaw Dooa, 23 JL 
la7(lS75), IvLiarajmvl r Dauu, 32 C. 29f 
(1901) Report of Select ComimUec, Ftb 
12, 1903 

(3) Caneah ‘'uij.h r Dcbi Singb, 32 K- 377 
(1910) lor ImuUUoa aa regarda jajminl 


of iMtonst by iA>UiliueoU,stc Ibdu) ILad r 
Mahlab BiLi 3.> t 378(1913) Forlimta 
too ID Case of uaufructuary mortga^,! b> 
coodt^aal aale, ace BaLhtauar i 

JJuaaiDS Khanaxa P C,19C I. J 177 

(4) HaribaDa l.ai i Sri NiH&a Naik. Xt 
A. 513 (1013) iL-tiDgutebiag Kt Larajmal 
« llaun, tupra 

(5) ladarjul r Meva Lai, 3o V. 2i4 

(I3H) 



ORDER XXXV. 


Interpleader. 

1 1. In every suit of interpleader tlie plaint shall, in addition 

Plaint m interpleader to the Other statements necessary for plaints, 
suit* state — 

(a) that the plaintiff claims no interest in the suhject-matter 
in dispute other thanfoi charges or costs , 

(1) the claims made by the defendants severally , and 

(c) that there is no collusion between the plaintiff and any 
of the defendants. 

] 2 }yherG the thing claimed is capable of being paid into 

Payment of thing Court or placed in the custody ot the Court, 
claimed into Court. the plaintiff may he requited to so pay ol 
place it befoie he can be entitled to any order in the suit. 

1 3 Where any of the defendants in an interpleader suit is 

Procedure where defen* actually slung the plaintiff in respect of the 
dant Is suing plaintiff ect-»mWer of such suit, the Court in which 

the suit against the plaintiff is pending shall, on being informed 
by the Court in which the interpleadei-smt has been instituted, 
stay the proceedings as against him ; and his costs in the suit 
>.0 stayed may be provided foi m such suit , but if, and in so far 
lb, they arc not piovided for m that suit, tliey may lie added 
to lus costs incurred in tlie intcrplcadei-suit 

1 4 (1) At tlie fii'.t hearing the Court may — 

Procedure at flrst hear- declare that the plaintiff IS discliaigcd 

•”8* from all liability to the defentlaiits 

III respect of tJie thing claimed, .vwaid him ins costs, 
.ind dismiss him fiom the suit ; or 

(h) if it tlniihs that justice or convcnicnte so leqiure, retain 
ill pirties until the final disposvl of the suit 

(2) Wlnrc the Court finds tint the admissions of the pirfica 
or other tw idence en ihle it (o do so, U umy .uljudicatc the title to 
the thing f 1 mned. 
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(3) WhifL lilt iuliniiinvns of the jxir/iCiS do ml Limhlc iho Court 
to to adjudicate, it tnay dincl — 

(d) that (/H J65i/t or issues bitiuen the jKirtics be framed and 
tried, and 

(6) that any claimant he made a plaintijj in hen of or in 
addition to the onyinal plaintiff, 
and tliull proceed to try the lii the ordinary manner. 

5. Xotluug ill this Order shall bo deemed to eiiablo agents i 

Aceaii and to their principals, or tenants to sue then: 

cay not iD$utut« inur- landlords, for the puTiioso o{ compelling them 
picadcr-suiu. interple.iil with any persons other than 

persons nuking claim through such principals or landlords. 

Utu IrtUtons 

(<i) A dciuaits A box of jcuoU with 11 us lus leiUt C alle^is that the 
^\l.rc t>Toog{uJl} ohtaiucd (rum huu h) A ami claims thim from B B 
caimut institute an interpleader suit against A aud C 

(&) A deposits a box o( jewels with B as his agent He tluii writes tu C! 
fur the purpo,^ of making the jewels a sccunty fur a debt due from himself tu 
C A afternards alleges that Cs debt is satishcd and C alUges the contrary 
Both claim the jcivels from B B ma) institute an interpleader suit against 
AandC(l) 

6. Il7ierc the suit is properly instituted the Couit may [s 

Charge for piainUfl’j provide for the costs of the original plamtifi 

b} giving him a charge on the thing claimed 
or in some other effectual way. 

Interpleader — I’rior to the English Judicature Acts, the right of mtei 
pleader at Common Law diScred from thatm Equity Common Law interpleader 
was regulated by the Interpleader \ct(lA2WiU 4 c 58) and the C L P Act 
of 1860 (2) The language of sects 470 and 471 of the last Code ^^as almost 
identical with that of the first mentioned statute, and the English rulmgs, 
so far as the two enactments arc the same apphed (3) The English Acts 
with the exception of sect 17 of the CLP Act 18C0 are now repealed, and 
the right of interpleader and practice in interpleader proceedings are regulated 
m England exclusivelj by 0 D7 As to the form of an mterpleadcr smt see 
case last cited The prohibition mr 5 forbidding a tenant to bring a smt to 
compel his landlord to interplead with another person not claiming through 

(1) Shelly Bonnerjeo r lla] Chandra, 37 Eoginh dccisiona passed beforo 0 S7 camo 

G 5o2(1910) into force sec Darnell s Ch Pr, and Days 

(2) Annual rracticc, 0 57 CLP \ct3. As to interpleader generally, 

(3) Bombay Baroda Raduay v Sassoon. aeoSeton, 509-514 , Chitty, Arch., 135t-1377 
is B 231, 235 (1803) As to the earlier 
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him does not J-pply wheie the title of the landloid to gn,ut the lease is not dit> 
puted, but it is alleged by sucli other person that the landlord only acted as 
trustee in granting such lease (1) In execution of a decree against B, the bailifi 
1 seized certain goods, which were released on C paying under protest the 
sum mentioned in the warrant A paid the money into the office Held, 
thatC sremedy wasnotbyintcrpleadmg butamngformoncyliadaiidiecei\ed (2) 
An interpleader smt is not improperly constituted merely because one of the 
defendants does not claim the whole of the subject matter (3) An applicant 
may apply for relief before an action is commenced against him In the case 
cited, (4) the plaintiffs sued, and were held to have properly sued, for an injunction 
restraining the defendants from suing them The former section spoke of a 
person whose only interest was that of a stakeholder The phrase has been 
altered but the meanmg remains the same R 3 provides for a stay wheic 
the stakeholder has been actually sued In this connection, however, the 
proviso to sect 88 is to be borne in mind R Ireqmies that a person constituting 
an interpleader suit should have no interest otherwise than as a mere stake- 
holder , that is no interest other than for charges and costs A hen m respect 
of freight and charges is allowable (5) And personal relief may be sought by 
way of an injunction restraming the defendants fiom suing the plaintiff (6) 
There must bo no collusion This term does not entail anything morally wrong 
Where plaintiffs had entered into an agreement with the stakeholders by which 
they bound themselves to defeat the claim of the other claimants to the fund, 
it was held that there was collusion within the rule (7) Under r *2, the subject 
of dispute maj be required to be paid into or placed in the custody of the Com t 
In the case cited (8) the plaintiffs had not done so and it is as theieforc held 
that their charge for wharfage and dcmuriagc could not be allowed There is an 
appeal from orders in interpleader suits under xr 3, 4 6 Sec 0 XLIII (9) Asa 
general rule, a plaintiff in a properly instituted interpleader suit is entitled 
to his costs In such case he is entitled to a hen for his costs on the fund, and is 
not forced to take liis chance of getting them from the defendant, against whom 
Uvi Co.’Kt Arci "siaX mttk “at tl'A 

titles of the sc\eral acts of defendants in the disputed land by the tenant agauist 
the landlords in whose fa\our he has executed separate Kabulyats is not main- 
tainable (11) 


(1) Orru Chidambaram 33 M 220(15)09) 

(2) Coheu V MuIlKk, 1 Qasper, 139 

(3) Secretary of State v Mir Jluhammatl, 
1 M 11. C U 300 (1803) 

(4) Bombay Baroda Railway t Sassoon, 
Aupra and sco 0 o7 r 1 (a) an 1 notes in 
V P 

(5) Bombay Baruda Hallway t bassoon, 
18 B 231 (lbJ3) 

(0) Ib, at p -3o 

(7) 3Iurn<,ta t boutli linen an Co r2 
1 J Q B 3JJ 

(S) lk>i ib.»^ Boruda Itailwa^ i ''is«;oii 


fujan 

(9) An adjudication upon tho claims of 
defendants m an interpleader suit la a dtcrcc 
and appealable under section 00 Maharuj 
bingh V Chittar Mai 30 A 22 (1907) ^'nd 
an order dismiaaing such u suit is a decree 
OiTV CliiJaiubarani, 33 M 2-0(1003) 

(10) Secretary of State V Alir Muhanma f, 
I M If O B 3 0 301 (ISf 3) and aeo Bom 
b»y Baroda Buileay i baaaooii 18 B -.31 
(1833) 

(11) bbclh Bounirjeot I aj ClmiJn 37 
t Oo-tlJlO} 



ORDER XXXVI. 


Special Case. 

1. (i) Paities claiming to be interested in the decision [s 
Power to state case !or a-iiy question of fact Or law may enter into 

Court’s opinion. an agreement in writing stating such question 

in the form of a case for the opinion of the Couit, and pro- 
viding that, upon the finding of the Court with respect to such 
question, — 

(o) a sum of money fized by the parties oi to be determined 
by the Court shall be paid by one of the parties to 
the other of them ; or 

{h) some property, moveable or immoveable, specified m the 
agreement, shall be dehvered by one of the parties 
to the other of them , or 

(c) one or more of the parties shall do, oi lefiain fiom doing, 
some other particular act specified m the agreement. 

(5) Every case stated undci this rule ' shall be divided into 
consecutively uumbeied paiagrapbs, and shall concisely state 
such facts and specify such documents as may be necessaiy to 
enable the Court to decide the question raised thereby. 

2. \9'fiere the agreemeut is foi the dehveiy of any piopeity, fs 
Where value oi subject- Or for the doing, or the ref i aimng from doing, 

matter must be stated. any particular act, the estimated value of the 

property to be delivered, or to nhich the act specified has reference, 
shall be stated m the agreement. 

3. {/) The agreement, if framed in accordance \\ith the 1* 
Ajreemeat to be filed rules hereinbefore contained, may be filed m 

iai registered u s\iiu the Court wliich ^^ould have juiibdiction to 
entertain a suit, the amount oi value of the siibjcct-niatter of 
uhich is the same as the amount or \aluc of the subject-matter 
of the agieeinent. 

{.'} The .igrcenicnt, nheii so filed, shall be numbeicd and 
legistciod as a suit between one or more of the parties clahniug 
to be mteiesled as plaintill or plamtiffs, and the other or the otherb 
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ol tliojii jb dolendiijit oi dcleudautb , and notice sliall be given to 
ill tbc p.iitieb to tlie agieement, other than the paity oi parties 
by wlioin it was piesented. 

1 4. Where the agieeinent has been hied, the paities to it 

Parties to bo subject to shall be subject to the juiisdiction of the 
Court’s jurisUction. {joint and shall be bound by the statements 
contained theiein 

1 5. (7) The case shall be set down foi healing as a suit 

Hearing aud dtsposit oi instituted the ordinary manna, and the 
'“e. provisions of tins Code shall apply to such 

suit so fai as the same aie applicable. 

Wheic the Couit is satisfied, aftoi exaimnation of the 
paities, 01 after tailing such evidence as it thinks fit, — 

(а) that the ameoineut was duly executed by them, 

(б) that they have a bona fide interest in the question stated 

therein, and 

( 0 ) that the same is fit to be decided, 
it shall proceed to pionounce judgment thereon, in the same ivay 
as in an ordinary suit, and upon the judgment so pionounad a 
doereo shall follow. 

Proceedings on agreement — As 0 XIV ir G, 7, onto, deal witla tUt 
bt rtiiig by cement of an issue m a suit, upon tUo finding of wliiob an ogiecmi-nt 
becoincs absolute, so the present lulcsdtal mth tbc powii of parties to state a 
c ISC for the Court s opinion which shull be set down for hearing is a suit (1) 


VO two so til, it’,, Vlil lA VOAV/, Ibors’os'l v nuc-ilii,ieiir 

iioUa 111 Auilusl I’riUico to 0 21, aud the scljl, 10 11 416 (ISbli) Kraal V Wiiiuircr, 
folluibiu^ casts fitateJ under this section 17 C 780 (1890) 
i vtma Bil» t Vdrocato General, G D 42 


OUDKK XXXMI. 


SuuwKiry Procedure on Negotiable Iiistrumcuti. 


1. 1 1ns Older shall .ipplv only lo — 

(o) the lli"h Courts of JuJit.iturcatKort [ 
Apimc.u.a . 1 0 „„ Wiftain, M.ulnis and Bond, ay . 

[b) the Chief Court of Lower Buniu ; 

(c) the Court of the Judicial Cotnmisstoncr of Siiid ; and 

{d) any other Court lo uhtch stcUons 532 to 537 of the Code 
of Call ProctdurCt 1882, haie been already apidnd. 


Small Cause Courts.— Chapur \XXLX of the lust Cuilc b-u been 
Irausfcncd to the rules clause (c) of wet 533 of that Code baa not been repro 
duced, as Its appruprutc place utU be tn rules under the Prcsidcnc) Small Cause 
Courts Act 18ad 


2 (1) All siutb upon bills of exchange, Imndis or pro- i 

, . iuis>sort* notu> iiui} , m ease the plamtifl desires 

suits upon bills or <x- to proceed /jcrcundcr, be instituted by pre- 
chanse, etc. sciitiug .t plaint 111 tlic form prescribed , but 

the suiiunoiis shall be in the form No i in Appendix B or in 
such other form as may he from time to time prescribed. 

(2) In any case in ivlncii the plaint and suimnons are in such 
forms, respectively, the defendant shall not appear or defend the 
suit unless he obtains leave from a Judge as hereinafter provided 
so to appear and defend , and, in default of his obtaining such 
leave or of his appearance and defence in pursuance thereof, the 
allegations in the plaint shall he deemed to he admitted, and the 
plaintiff shall be entitled to a decree for any sum not exceeding 
the sum mentioned in the summons, together with mteiest at the 
rate specified (if any) to the date of the decree, and such sum for 
costs as may he prescribed, unless the plaintiff claims more than 
such fixed sum, m which case the costs shall bo ascertained in 
the ordinary way, and such decree may be executed forthwith. 


Scope of rules — In 18K» was passed the Uuglish Summary Proccdiuc 
ou Bills of Exchange Act (18 A 19 Viet o 07) Subsequently to the passing 
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o£ tilt Codo ol 1859, tlit Indian Bills of Bxcliangt Act (V of lbOt>) was jiasstd 
The words of the Indian Act weie slightly laiger than those of the EugUsh Act , (1) 
but in spirit the two Acts were picciscly the same (2) The Code of 1877 con 
solidated the provisions of the Code of 1859 and of Act V of 18G6 from sect 2, 
of which Act scot 532 in the last Code was taken (3) The intention of the Act 
was that where theic was no pretence for a defence the partv sued should not 
be allowed to defend, and the plaintifi should have judgment as of course , but 
that if the defendant had a real, though it may not be a good, defence, he should 
have leave to appear and to set it up (4) The effect of the provision therefore 
IS, that where lca\ era refused, the plaintiff gets a decree on his allegations mcrelj , 
unsupported by e\idciicc, on proof of service of summons and on the usual 
certificate of the Registrar that no leave to defend has been obtained (5) If 
leave is granted, the suit proceeds as one instituted m the ordinary course, 
evidence being taken on both sides 

“ Suits upon bills of exchange,” etc — The rule is confined to suits on 
negotiable instruments (C) and the plaintiff is entitled to claim by his summons 
and obtain by his decree whatever sum, prmcipal, and mtercst is, on the legal 
construction of the instrument, dcmandable (7) As, however, oheody stated, 
the plaintiff, when no leave to defend is granted, gets his decree upon his simple 
statement in the plaint unsupported by any evidence It was according!) 
formerly held, (8) that it was not the mtcutiou of the Legislature that a summons 
served in tho form prescribed by the former section should have the effect of 
enabling tho plaintiff a statement oi the fact, in his petition to prevail without 
tvidoucc The section it was considered, applied only to those simple casts 
in v\hich the negotiable instrument itself, together with meio lapse of time, 
was sufficient to establish for the plaintiff a priwi » facie right to iccover Ihiic 
foie the section was held not to apply where a promj<;sory note was pojable 
by instalments, and contained a stipulation that on default in payment of the 
first instilment the whole amount was to become due, and a suit was biought 
s-<coi<r tiiff whoJe oa <kSuij}S io oi the hr&t 

as m such case the plimtiff was obliged to allege tho occurrence of another 
fact besides the lap&c of tunc since the making oi the hill, viz that the first 
instalment had not been paid, which fact was uecefasary according to the terms 
of the bill lu order to complete tho plaintiff e light to sue (9) Tho Explanation 
to tho section of the last Code overruled this decision and decl ired that a suit 

(I) Iho Vet u novs rijK'ikU >n tho High citiugCramwcU, B , hi Agroain} AIiisUnuan> 

Cuurt (0 II r C), but i3 m opcratioa lo Banh v Lcighlon, 2 L It Bx CO 

Oiuntj Courts In tins former Court tUo pro (5) Sea Keiulry v SluUiQgford, 1 C 130 at 
ceUuro u b^ cniun, d nril (O 111 je J31 (lS70) 

r a, O \I\ r 1), whivh iniy bo had lo (b) b o Bank ul Bengal i Ivnrlick CliuiiJ r 
buiU otlier lliau thoio on iic^oteiblo iiutru 10 C 604 (ISsO) Last Iiidu Haul t \ ull o 
: untd lo \»1 ich tho proced iro u confiud Cwlnany, I Ind Jur, N S -17 (l&tO) 
unlcrthoCodo (7) Ho bouxd i ILin^iuii OM II C B 

12) Nonliolsgi I SfttajanbUob bU L U -o? (1671) 

\He 01, bo (1S71) (8) lUmhy t blidl i ^for 1 10 130 1^- 

(J) Vn lu km lai \itlalda.« I 1 I rahil 1 (l6~b) 

Usmau J it at n btj CtJ(l97s) (0) lb 

(1) t Nora^aii 6 I e,b 
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ou a ue^jotiablc nwltum(,ut \\ is Hot luuitcd to sui-U t isra lliua, had the cast 
cited occurred after the enactment of the ETpluiiation, a decree would have 
been grmtcd(l) The last mentioned case appeared, bo\vo\er, to throw doubt 
on the point, and with i view to cKor it up the following amendnitnta were 
suggested — 

“ The 2 )roitsions of tins rule shall nU be deemed to be tnapphcdble to a suU 
merely because the cause of oction includes fads uhtelt, if not admitted by the defendant, 
icould hate to be prated by the plaintiff ’ 


Illustrations 

(o) A sues B upon a promissory note bearing an endorsement of payment uhich 
has been cancelled Tins section ts not tnapplicable merely because A must proie 
that the note uas endorsed by inadtcrtence, but that payment nas not made and the 
endorsement cancelled tn constguence 

(6) A executes, in favour ofB,a promissory note for Rs 1,000 payable in tuo 
equal instalments on the 1st July and hi September, respectively ivith a stipulation 
that, tn default of payment of the first instalment, the uhole amount shall become 
immediately payable On the IStk July, B sues A for the uhole amount This 
section ts not inapplicable merely because B must allege and prove that the first 
instalment tta6 not paid on the 1st July 

As regards, howeacr, the proposed amendment, the Special Committee 
reported that the explanation to sect 532 of the last Code was inserted to negative 
the cSect of the decision m 1 Cal 130 but its meaning as it stood was obscure 
Thej therefore deleted the oxplauation and added the words italicized m the 
body of the rule, “ the allegations tn the plaint shall be deemed to be admitted * 
which will remoac the doubts at which the explanation was aimed Suits 
under this Order must be brought within six months from the time the instrument 
sued on becomes due and pajablc (2) 

Summons — The plaint is m the ordinary form but as evidence ii> not 
rcccisable, particular care must be taken to see that all the facts showing how 
the cause of action arose arc stated in the plaint (3) The summons, however 
either follows the Form m the Schedule, or 13 in such other form as the High 
Court may from time to time prescribe (See notes to next rule ) lifter the 
usual return of service and the expiration of the period mont loiied in the summons 
an order of Court for a decree should be obtained (4) Quccre — whether the 
Court has power to grant an extension of time if an application for such extension 
be made before the time fixed by the summons has expired But the Court 
has no power, after the time fixed by the summons for obtaimng leave to appear 
and defend has expired, to extend the tmie (5) But see now sect 148 and notes 
to next rule The plaintiff is entitled to claim bj his summons whatever sum. 


(1) This xiew ot tho cose was not con 3 U L It , O C 146 (18CJj 

BidcTcd in Bliupati Ham t Sourendra Mobun, (4) bchiller t Marl.cr, ] Ind Jur , N S 
30 C 446 (1003) As to the actual pout 233 (ISC6) 

decided, nJe jjO't (S) Quazic Slahinudax Itobinan i borat 

(2) Limitation Act, VrU 5 Chandra, t>C \\ N 2o3 (1000) 

(3) Chartered Mcrcantilo Bank t Sccondc, 
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pimci|)al, 01 mteiebt ib, on the legal coustiuctioii of the mbtiumeut, demandablc, 
though as to interest beyond the &cope of the instrument the question is v 
different one, and out of the scope of the Act (1) The rule, however, sa}s thit 
the plaintiff is entitled to a decree for a sum not exceedmg that mentioned m the 
bummons, together with interest at the rate specified (if any) "Where a suit 
has been instituted under these provisions, which was held to be not maintain 
able undei them, a fresh summons under the ordmary procedure may be 
ordeied (2) 

Leave to defend — See notes to next lulc 
‘Payment into Court — Sec notes to next rule 

Decree — ^In a smt agamst the drawer, acceptoi, and indorser, a decree 
contammg a condition exempting the indorser from liabdity until the plamtiff 
has exhausted his remedies agamst the drawer and acceptor is illegal (3) 


3. {1) The Court shall, upon apphcation by the defendant, 

Defendant showing de- 8""^^ to appear and to defend the suit, 
fence on merits to have upon affidavits which disclose such facts as 
leave to appear. would make it incumbent on the holder to 

piove consideration, or such other facts as the Court may deem 
sufficient to support the apphcation. 

(.^) Leate to defend may he given unconditionally or suhgect to 
such terms as to payment into Court, giving security, framing 
and recording issues or otherwise as the Court thinks fit 


Leave to defend — ^Applications for leave to appear and to defend a suit 
must, according to the Limitation Act, be made withm ten days from the date 
when the summons was served (4) It has been held, however, that the Court, 
on granting leave to issue a plaint under these provisions, may fix a reasonable 
time, having regard to the residence of the defendant, ivithm which the latter 
may apply for leave to defend, and that the ten days prescribed by the Form 
^as not an unalterable limit (0) In the last cited case twentj eight days was 


(I) Do Soura t Rangaian, G !£. C It 
2o7 (1871) [m this caso tho Registrar had 
refused to insert a claim for interest m tho 
summons bccauso tho note sued on did not 
bear interest on tho faco of it] In Bhupati 
Itamt Sourindra 3Iobun, 30C 440 (1003), 7 
C \V N 13, tho caso Mas held not to fall 
Mithin the section, as no interest Mosspucificd 
m tho note, and tho claim for it was on an 
agriemti t aj-atl from tho noto Tho suit 
ti\ portnU) Mas on two causes of action — tho 
note and a separate agreement in thu caso 
Ilenifry i Shillin^for 1. 1 C 130 (IbTO), 
refemU to, the stij uUtiuu m cosu of default 
was contained in tho iteito its If 
(_) Itciufry i bhiUii e,forJ, 1 C 130, 133 
(Ib.o), lUiii r Smreudra Mobun, 


tupra 

(3) Bank of Bengal v ICartick Clmiidcr 
Roy, 10 C 801 (1883) 

(4) Limitation Act, Art 139 

(5) An extension of tirno may bo necessary 
[SCO Chandrakant Roy v Pogost, 3 B L B 
O C 83 (1809), tho hcadnoto of which u 
incotrect , Quazio JIahiuudar i 
Chandra, C C W X 2.^9 (1900), an! 
Grolit Palmcr.llnd Jur,>i S 39'5(l8oo)]. 
but guccre Mhcthcr such extension is 
Biatcnt with tho Liniitalioa Act, under «I * 
application for leai o to appear must bo m i 
not Mithiii till tmio iiuiitione'd in tho sm 
luons, but Milhin ten da^s of ll o dote of di 
serTKe beti s. 118, tinU 
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ri\( tl by Iho euinmuoA is the time within which the dofcndint might appi} 
for lra\c But where the lime fixed by the summoin it«<U in ten dajs, though 
it ha) been a c^uc^tion of <Iuubt whether (he Court has {Xiwer to grant an extension 
cif timn if an application for such extension be unde before the lime fixed by 
the summons has expired, the Court has no power, after the time fixed by the 
summons for obtaining lease to appear and defend has expired, to extend the 
time (1) But see now notes to last rule It has been held that man application 
fur lease to appear and defend, the dtfendant cannot go into the question 
whether the summons was sersed on the date “hown by the shcnfl's return or 
not at all (3) 

Wlicn there is no pretence for a defence the party sued should not be allowed 
to defend, and the plaintifl should ha\e judgment as of course , but if the 
defendant has a real (it is not necevarj to say a good) defence, ho should haae 
Ica\c to api»car and set it up .Vs ca>^’«, however, sometimes occur where an 
apparcnllv real defence is shown, but its Mtictntv is doubtful, there the defendant 
IS let in to defend, onl) on the terms of his bringing the mone} into Court (3) 

It was held under the Knglisli Act that it was not nccc'i&arv that there should 
l>c a defence on the merits, and that if the defendant appears and disclo^s 
any defence, legal or equitable, be will U* allowed to appear and defend (1) 

In a summary suit, if a defendant has been arrested before judgment and claims 
compensation under sect 03, he is entitled to apply for leave to defend, and if a 
pnind facte case is made out, leave should be given (5) W^cro there is a reason 
to doubt the hona fuics of the defence, the condition of pacing the money into 
Court, or giving security, will be imposed (C) In giving leave to defend, tho 
Court has a discretion to order security for costs, not only w here there is a doubt 
as to the lonafiJcs of the defence, but also where it appears unnecessary, though 
allowable (7) li the plamtilT has not been beard at drst against the defendant’s 
application, he will be allowed to apply to have the leave rescinded (8) ^\ hero 
a conditional order is passed, hut the condition is not performed, the order is a 
nullity, and subsequent steps to set xt aside are unnecessary (9) 

4. iUter decree the Court may, under special circum- [s 
Power to set aside stances, set aside the decree, and li necessary 
decree. Stay or set aside execution, and may give 

leave to the defendant to appear to the summons and to defend 
the suit, if it seems reasonable to the Court so to do, and on such 
terms as the Court thinks fit 


(1) Quazie Mahmudar Rohman r Sarat 
Chandra, 5 C W N 259(1000) 

(2) lladbu I^U V Woopcndranarain, 23 C 
573 (1890), a somewhat peculiar ca)o 

(3) Vonlintzgyv r\arayanSiDgh,0B L R 
App. M (1871) 

(4) (TiBclb V Darton, L R 8 C 1’ 100 
In Simon v UaLim, 19 M 368 (1890), Isavo 
to defend was refused, as it was held that the 
collateral agreement set up was no answer to 
the suit on the note 


(5) Roulct V Fcttcrle, 18 B 717 (1894) 

(6) Vonlintzgyv Narayan Singh, 6 B L R 
App 04(1871) In Ram Lai V HaranChan 
«lra,3BLR,OCJ 130 (18C9), leave was 
given on tho terms of bringing the money 
into Court 

(7) Vonlmtzgy v Xarayan Singh, sujra 

(8) Ifa 

(9) Gourdas Mistry v Hewitt, Fulton, 18 

(1845). 
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pimcipal, 01 jututbt ib, ou the legal coustiuctiou of the instruineut, dcmandable, 
though as to mtcrebt beyond the scope of the mstrument the question is a 
diffeient one, and out of the scope of the Act (1) The lulc, however, says that 
the plaintiff is entitled to a decree foi a sum not exceeding that mentioned in the 
bummons, together with interest at the rate specified (if any) Where a suit 
has been instituted under these provisions, which was held to be not mamtain 
able under them, a fresh summons under the ordmary procedure may be 
ordered (2) 

Leave to defend — Sec notes to next rule 
‘Payment into Court — Sec notes to next rule 

Decree — In a suit agamst the drawer, acceptor, and mdorser, a decree 
contammg a condition exempting the mdorser from liabihty until the plamtifi 
has exhausted his remedies against the drawer and acceptor is illegal (3) 


3 (^) The Court shall, upon application by the defendant, 

Defendant showing de- 8^™ leave to appear and to defend the suit, 
fence on merits to have upon affidavits which disclose sucli facts as 
leave to appear. would make it mcumbent on the holder to 

prove consideration, or such other facts as the Court may deem 
sufficient to support the apphcation. 

{2) Leave to defend may he given unconditionally or siibgect to 
such terms as to 'payment into Court, giving security, framing 
and recording issues or otherwise as the Court thinks fit. 


Leave to defend — ^Applications for leave to appear and to defend a suit 
must, according to the Limitation Act, be made withm ten days from the date 
when the summons was served (4) It has been held, however, that the Court 
on granting leave to issue a plaint under these provisions, may fix a reasonable 
time, havmg regard to the residence of the defendant, within which the latter 
may apply lor leave to defend, and that the ten days prescribed by Ibc 'Sorm 
was not an unalterable limit (D) In the last cited case twenty eight days was 


(1) De Souza v Bangaian, 6 M U. C It 
257 (1871) [m thia case the Begistrar bad 
refused to insert a claim for interest m tbo 
summons because tbo note sued on did not 
bear interest on tbo faco of it] In Bbupati 
Ramt Sourendra ilobun, 30 C 440 (1003), 7 
C W N 13, tbo case was held not to fall 
uitbin the section, as no interest uos specified 
ui tbo note, and tbo claun for it was on ao 
agreement apart from tbo note Tbo suit 
apparently uas on tuo causes of action — tbo 
note and a separato agreement In tbo case 
Itemfry v bbillingford, 1 C 130 (187C), 
referred to, the stipulation m coso of default 
was contained in tbo note its If. 

( 2 ) Itcmfry v bbilhn^ford, 1 C 2J0, 13J 
(ISiO), Uhupatt Ram V Sourindru Mohun, 


supra - 

(3) Bank of Bengal v ICartick Chundcr 
Roy. 16 C 804 (1889) 

(4) Lunitation Act, Art 159 

(5) An extension of time may bo necessary 
[aeo Chandrakant Roy v Pogose, 3 B L E 
O C 83 (1SG9), the headnoto of which is 
incorrect , Quazie Mabmudar v Sarat 
Chandra, C C W N 259 (1900) . and see 
Grobv Palmer, IJnd Jur,N S 395(1806)1 


mon^ but witbm ten dajs of tbo dale of ds 
scrvicv bco 8 1 18, <inlt 



rinsiSoiii i) lutoCEDURE ON NEGOTIABLE INSTRUMENTS. 
O 37, r, 4 


1181 


by tlio summons itself as the time withm which the defendant might apply 
for leave But where the time fixed by the summons itself is ten dajs, though 
it has been a question of doubt whether the Court has pow er to grant an extension 
of time if an application for such extension be made before the time fixed by 
the summons has expired, the Court has no power, after the time fixed by the 
summons for obtainmg leave to appear and defend has expired, to extend the 
time (1) But sec now notes to last rule It has been held that in an application 
for leave to appear and defend, the defendant cannot go into the question 
whether the summons was served on the date shown by the sheriff’s return or 
not at all (2) 

■\Vhcn there is no pretence for a defence the party sued should not be allowed 
to defend, and the plaintiff should have judgment as of course , but if the 
defendant has a real (it is not necessary to say a good) defence, he should have 
leave to appear and sot it up As cases, however, sometimes occur where an 
apparently real defence is shown, but its sincerity is doubtful, there the defendant 
IS let m to defend, only on the terms of his bringing the money into Court (3) 

It was held under tbe English Act that it was not necessary that there should 
be a defence on the merits, and that if the defendant appears and discloses 
any defence, legal or cqmtablc, he will be allowed to appear and defend (4) 

In a summary suit, if a defendant has been arrested before judgment and claims 
compensation under sect 95, ho is entitled to apply for leave to defend, and if a 
priiiid /ocie case is made out, leave should be given (5) \Vbcre there is a reason 
to doubt the honafidcs of the defence, the condition of paying the money into 
Court, or giving security, will be imposed (6) In giving leave to defend, the 
Court has a discretion to order security for costs, not only where there is a doubt 
as to the honafida of the defence, but also where it appears unnecessary, though 
allowable (7) If the plaintiff has not been heard at first against the defendant’s 
application, ho will be allowed to apply to have the leave rescinded (8) Where 
a conditional order is passed, but the condition is not performed, the order is a 
nullity, and subsequent steps to set it aside are unnecessary (9) 

4. After decree the Court may, under special circuiu- [s 

Power to set aside stances, set aside the decree, and if uccessaiy 
decree. sta} or set aside execution, and may give 

leav'e to the defendant to appear to the summons and to defend 
the suit, if it seems reasonable to the Court so to do, and on such 
terms as the Court tliinks fit 

(1) Quazio Malimudar llobman r Ssrat (S) Rouict v Fcttcrlc. 18 11 717 (lsU4] 

Chandra, 5 C W N 259(1900) (C) Vonlmtrgyv NarajanSmgh,(J D I, K 

(2) Vladhu I.a 1I t Moopcndrananiui, 23 C App C4(1S71) lallamLalv llaiao Chao 

573 (1890) a somcaliat p<>culur case dia,3B L. U O C J 130(lbG9) leave vu 

(3) VotvUnligj V NarajanSiQjh.uB L.U givca oa lha Urms o( Lruvsing thv laooey 

Vpp. 04 (1871) into Court. 

(4) Cisclla r Dartoo, L. U a C. 1* 100 (7) Voolmtx^ r Nara^ao SiOeh, «u;ra 

In Sunon r llaLua, 19 M 308 (IsOO) I'avo (b) lb. 

to defend vtaa refusal, as it \ras held that the (9) Gounlas Mistry r HtwUl, lulton, IS 

colUUralasTc^mrDt set up a as no ansvcfto (IbiS). 
the suit on the note. 
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“ Special circumstances ” — ^Thc Court will determine m each case what 
these arc The point is, is it reasonable tli it the decree should be set aside ^ 
Under this rule, though a defendant has not come in within the time required, 
yet he may appear and make las defence on the decree against him being set 
aside (1) The question as to what took place upon the occasion of the service 
of summons by the Sheriff is one which may properlj bo taken into consideration 
on an application under this section to set aside the decree (2) But irregular 
service of summons on two out of three defendants to au action brought on a 
]omt promissory note, does not giae the defendant properly served any ground 
to question the decree passed against him (3) 

5 In any pioceeding under tins Order the Couit may 
Power to order bill ^^der the bill, liundi oi note on which the 
etc , to bo deposited with suit IS founded to be forthwith deposited 
ofiicer of Court. officei of the Court, and may fuithei 

ordei that all proceedings shall be stayed until the plaintiff 
gives security for the costs thereof 

6. The holder of every dishonoured bill of exchange or 
Recovery of cost of pronussory note shall have the same remedies 
noting non-accepunce of for the recovery of the expenses incurred m 
(Ushonoufcd bill or note, noting the same foi non acceptance or non- 
payment, or otherwise, by reason of such dishonoui, as he has 
under this Ordei for the recovery of the amount of such bill 
or note 


7. Sate as piovided by this Oidei, the pioceduro in suits 
hereunder shall be the same as the proceduie 


Procedure In suits. 


(1) Luckmidas t Ebrabiin, 2 B 644 647 0 673,075(1890} 

(1878) (3) Ewing & Co v Gosaidas, J B L 

(2) Madlui Lall v Woopcntlranaram 23 App 7 (18C9) 



ORDER XXXVIII 
A) rest and Attachment before Judgment 
Irrcst bf/orc judgment 

1 ll7<cre at any stage of a suit, other than a siut of the [s 
WL A f Mnnt n,n.. natuTC 1 cfcn cJ to III section lb, clauses (a) 

Where defendant may ^ ^ i i i ' 

be called upon to fuivish to (a), the Court IS satisfied, bj auida\nt or 
security for appearance otllCrxviSC, 

(a) that tlie defendant, xnth intent to 
delay the phintiff, oi to axoid any process of the 
Court or to obstruct or delay the execution of any 
decree that may be passed against Inin, — 

(i) has absconded or left the h<m Iwuts of the jurisdiction 
of the Court, or 

(if) IS about to abscond or leave the local hmtts of the 
jurisdiction of the Court, or 

(in) has disposed of or removed from the local limits of 
the junsdiction of the Court bis property or any 
part thereof, or 

(b) that the defendant is about to leave British India undei 
circumstances affording reasonable probability that 
the plaintiff -will or may thereby be obstructed or 
delayed m the execution of any decree that may be 
passed against the defendant m the suit, 
the Court may issue a ivaixant to arrest the defendant and bring [s i 
him before the Court to show cause why he should not furnish 
security for his appearance 

Provided that the defendant shall not he ai rested if he fiays to 
the officer entrusted uith the execulWH of the uarrant any sum 
specified in the uarrant as sufficient to satisfy the plaintiffis 
claim , and such sum shall he held in deposit by the Court until 
the suit IS disposed of or until the further order of the Court 

2. (1) Where the defendant fails to show such cause the [s 4 
Court shall order him either to deposit in Court 
money or other property sufficient to answer 
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the claim against him, or tKijurmsli security for his appearance at 
any time when called upon while the suit is pending and until 
satisfaction of any decree that may he passed against him m the 
smt, 0 ? make such order as %t thinks jit tn regard to the sum which 
may have heen faid hy the defendant under the 'proviso to the last 
preceding rule. 

(2) Eiery surety for the appearance of a defendant shall 
bind himself, in default of such appearance, to pay any sum of 
money winch the defendant may be ordered to pay in the suit 


Application for security — These rules amalgamate sects 477, 478, 179 
of the last Code The object of the process in this and the following rules is 
to have some security for the execution of the decree when it is passed, and that 
the person of the defendant will he within reach at that time A creditor is, 
however, not entitled, merely because he has a just demand against his debtor, 
to arrest him before judgment , ( 1 ) nor can a debtor be arrested simply to secure 
easy execution of the decree shoidd one be obtained (2) The procedure is only 
intended to secure to a creditor his rights when it is shown that a debtor with 
one or other of the intentions (3) mentioned m r 1, has done or is about to do 
the acts mentioned in clauses (i), ( 11 ), (in), or is about to leave British India (4) 
under the circumstances stated And if a creditor procures the arrest of his 
debtor without reasonable or probable cause, he renders himself liable to a suit 
for damages or to summary proceeding* under sect 95 It is not the principles 
governing the English writ i\e exeat regno which goa ern the matter, but the words 
of the Code (5) 

Warrant — ^For a form of warrant of arrest before judgment, see First 
Schedule, Appendix F , No I 

Order to give security. — In showing cause it may be shown that the 
smt 23 not a h?xa Jids one, that tbo do/endant has not done or 23 not about to 
do the acts charged in clauses ( 1 ), ( 11 ), (lu) olr I, or that he as not about to Icaac 
India, or that, if he is about to leave, none of the circumstances mentioned 
exist, or that even if the suit is bona fide the institution of it has been a exatiously 
delayed till the defendant is about to depart from India m order to embarrass 
or coerce him ( 6 ) It has been held that the word claim ” in sect 479 of the 
last Code meant the amount of money claimed, and that the security lequiied 
to be given by a defendant wbo is arrested before judgment did. not include 
security for costs (7) 


(1) Goutiiro i Cbamol, 1 A H C R 91 
(1809) 

(2) Kclarara Jlajeo v I'laram Pass, n W 
R 278 (1870) 

(3) Tecoaramt Ram Rutton, 2 ll^de, ISl 
(1804), Goutl^^ol Chamol, j»wprfl 

(4) Agra Bank V Minto, 1 Inti Jur.N h 
2G2(1S60), (luiitarov Robert, 2A K C U 
3S3 *1S3 (lb7U) , llarruon t Dickson, 1 


Bou1d, 33 Probodh Chuntleri Dowey, MC 
695(1887) 

(5) Rrobodli Cbimdcr v Dowoy, 4iupra 

(6) Sec Spenco a Hotel i Anderson, 1 lad 
Jur,N 8 294 (1800) 

(7) lUinboId v Hollowaj, Suit 003 of 
1877, November 20, cited m O Kinr^ly, 
C P f’, notns to this section 
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3. (I) A s\irety for the appearauce of a defendant may at 
rro«i™ o„ amllca- “PP‘y ^<> 111 *, 111 which hc 

tion by surety to be dis- became such surety to be discharged from his 
obhgation. 

{•?) On such apphcation being made, the Court shall summon 
the defendant to appear or, if it thinks fit, may issue a warrant 
for his arrest in the first instance 

(5) On the appearance of the defendant in pursuance of the 
summons or warrant, or on his voluntary surrender, the Court 
shall direct the surety to he discharged from his obhgation, and 
shall call upon the defendant to find fresh secuiity. 

4 Wlieie tlie defendant fails to comply with any oider 
Ida where de- ^ d, the Court may comnut 

lendaS'^Sis to /uimsT him to the civil prison until the decision of 
security or nnd fresh the suit or, it/icrc a dfccrcc IS posscd agamst thc 
defendant, until the decree has been satisfied 

Provided that no person shall be detained in prison under 
this rule in any case for a longer period than six months, iioi 
for a longer period than six weeks when the amount or value of 
the subject matter of the suit docs not exceed fifty rupees 

Provided also that no person shall be detained in prison 
under this rule after lie lias complied with such order 

Failure to give security —It i« of course onlj mthceicnt of adefeiidaiit 
ucither fuiuisluflg accurity nor offirmg a eufficjcnt deposit that he can be com- 
mitted to custody (1) WTicu commuted the Court can secure the defendant’s 
ippcarance by a warrant to the jailor (2) The defmdant J3 to bo committed 
until the suit is decided or where a decree is parsed against him until tb® dccrei 
Jia9 been executed The words m the former Code wen “ urlil czrculton of 1/ f 
(hrrw ' These last words were somewhat ob-wure It was laid that thei 
could not mean until skps w ire tahm to execute tin dicreo as lurh a rnuMnicluui 
would put an immense pow*r of oppression into the hands oI tlie ]ud|jin»nt 
creditor It was hild tlnrcfore that eXKUlioa mojiit roniUt* «xtcutioii— 
that IS until possession was gi\« II to thi plaintifl of what was t nh rrd b\ tin 
decree vVn arrest tliercfori undir this scrtioii Ucame afterdmn an 
until the decnc w is satisfied ( r wholly executed It therifore UcaW subject 
to the ImutatioD as to tune imposed b> sict ‘Il2(nuw5^) which forba<li txl« n-ion 

such arri st be\ on 1 tin pt nod of mx months (3) i h* ani« n iment c3 • fit ct 
to this 'uw 

(11 Kil*r»m e Pa- 13 W UrutuK oor in rircot-^n, AU>i 

U, 275 (1^*0) tlat ^Ur juJ^s cl iL* ULt r inuit Lnr 

(2) Hi *ttli»i»une»> rooryj i>f !«• rrliAM-l. iv tsj 

(3) CluikAUuimAiS I JuImtuiuU 7 U 431 of t!.« (.aIc l^^vrirr ]<uri<lnl £t>r 
(ts^3) In i < KklU Cluiui. I loA 3ttt , S b. »uA«rKe 

JIs (I" >^1, ‘I *>• itVT ilrxXi-e iW 

4 <; 
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AllacJimcnt he/orc judgment 

] 5 ( 1 ) ir/iCJ c, at any stage of a suit, the Court js saiisjirf, 

^ . by affidavit or otherwise, that the defendant, 

be called upon to furnish witii intent to Obstruct or delay the execution 
security Jor prod ictioii of any decree that may be passed against 
ofpiopeiy him,— 

(a) IS about to dispose of the whole 01 any part of his 
property, or 

{b) IS about to remove the whole or any 2 ^art of Ins fro'peiiy 
from, the local hunts of the jurisdiction of the Court, 

] the Court may dtiect the defendant witliin a tune to be fixed by 
tt, either to furnish security, in such sum as may be specified in 
the order, to produce and place at the disposal of the Court, 
when required, the said property or the value of the same, oi 
such portion thereof as may be sufficient to satisfy the decree, 
or to appear and show cause why he should not furnish 
security 

(3) The plaintiff shall, unless the Court otherwise directs, 

^ J specify the property required to be attached and the estimated 
value thereof 

(5) The Court may also in the order direct the conditional 
»] attachment of the whole or any poition of the propert) so 
specified 

Scope of rule — This rule corresporula with Berts 81 and 83 of Act ^ IH 
of 1859 and amalgamates sects 183 and 184 of the last Code Clause (fc) of 
the former sect 483 has been omitted The mam of)]oct of an nffacfimenf 
before judgment is to enable tlie pJaintiJT to realise the 'unoiint of the decree 
supposing a decree is e^cntually made from the defendants property (1) 
Tliough an attachment 1 cfore judgment is directed by r 7 to 1 e made m the 
same manner as attachment in execution, the objects for which these two sorts 
of attachment are made are entirely different An attachment prior to decree 
IS not an attachment for the enforcement of the decree but it is a step taken 
merely for preventing the debtor from delaying or obstructing such enforce 
1 lent ivhcn the decree subsequently passed is sou^^ht to be executed (2) An 
attachment after decree is an attachment made for the immediate purpose of 
carrjung tlic decree into execution and it presupposes an application on thi 


(1) Ganu Siiigb V Jangi Lai, 2& C 031 crcatpoaiicn Sari les t BindlooRapc lA 
033 (1899) by irovcnting alienation or ro 11 C R atpp 184 18o(l8CJ) Seonotcalo 
inuval, but thu process is inopcrativo to r C jo I 

charge tbo property in tho subject of the (2) &ri Rammanik v T ncowTi Kai 4B J 
altacUmcnt Sarkies v Bundhoo Baco I A B C3 G7 08, 1 B (1809) B^s r m i 
H ( U 172 18<j (1809) and sco GaioHo v Knttj ijani 38 C 448 (19)1) 15 C W '' 
KJ 1 1 r • B If C It at p ICO (ISOT) «r *’9. 
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part of the decree holder to ha\e hia decree executed (1) The scope and object 
of this and the following rules are merely to protect a plaintiff against loss 
arising from the defendant making away with his property pending the suit 
They do not ensure to the plaintiff payment, m any event, of whatever may be 
decreed to him They do so only so far as that is ensured by piev entmg tbe 
defendant making away with property (2) 

The application — The jurisdiction given to Civil Courts to attach before 
judgment should be exercised with great discretion, and no Court should grant 
such an attachment on light grounds or unless it is perfectly satisfied by trust 
worthy evidence that the defendant is about to dispose of his propertj or to 
remove it from the jurisdiction of the Court (3) In all applications for attach 
ment before judgment, there must be uberrima Jldes on the part of the plaintiff, 
and where the most perfect good faith 13 wanting the application should be 
rejected (4) The application can he made at any stage of the suit, but can be 
entertained only so long as the suit is pending (5) The facts mentioned in 
clauses (a) and (6) must have been done with the intent mentioned in the first 
paragraph, namely, to obstruct or delay the execution of any decree which 
might be passed (C) Clause (o) says, is about to dispose of etc , therefore 
the section docs not apply where tbe defendant has actually parted with the 
property (7) The section docs not refer exclusively to moveable property 
but applies to immoveable property also (8) \Vbcre it was contended that the 
words in sect 484 of the last Code, “ produce and place at the disposal of the Court ’ 
show that moveable propertj onlj can bo attached it was held thot the term 
**pTopcrtj" as used in the section, was wide enough to include propertj of 
evetj description moveable and immoveable, whether in the actual possession 
of the defendant or of some other person on his behalf and the words mentioned 
onlj refened to such propertj as is capable of being produced in Court (9) 
Attachment of property covers its profits (10) V Small Cause Court cannot, 
however attach immoveable property (11) the propertj is the proiKrtv 

m suit, an injunction should Ik obtained under 0 XX\IX r 1 clau'* (o) 
whicli may be enforced under r i of that order bj imprisonment or attachment 
And where the propertj is not that in suit, an alternative remedy is given under 
r 1 of the same order clau'^c (6) where the vt or d 'projtcrttj' is not confnw d t 1 
propertj withmtlic jurisdiction ortopropertv which is in di^j lUeinthobuit (12) 
'ibis rule has no application ni divorce proceeding'. (H) 

(1) Sri RammanA i Tinoowri Ilai 4 B L (J) Cliedi I,al r Kuarji Did it, I7 \ 82 

R (F B)03, C3(180» (IS04) 

(2) Ib , at p. 74 (10) Ram C«>c>raar i Cot in tnatb, IJ VV IC 

(3) Gamble t Bb la^ir 2 11 H C B i4C^ 391 (1^4) but if the OTner u alloHTt) to 

llll (IsGG) cojo) them tJ r j roft«rrav to t«e spirit cally 

(4) Ibmcxl All r liUl t no VV \l'l 7 W luUc ib 

u &03(1 m:) (H) 

(5) Sri llammanA i Tmcuuri llai, 4 B L (12) Raja Goculilu t JanliLaf, 5 ilwin. 

R {!' B ) at jv GS (IbCQ) L. It 370 at p. o'l (1 «h<.reit ia]i/(Qte<i 

(f) Ram Narain r Iatj, 2 HjJe la3 out that Jovnaraia C«<n« r hbiLjcrabad, 
(tsGt) t> R R Aloe. 1 (|vx>) u iwt apjix'alle, aa 

(7) boorj "C Kumar r Iwur CLun.ler, a *>3 ol the (.oJec! 18.^3 aaa eiprrsalj 
Rouike, 243 (Imw) to the la <liji>wt< * 

(^) lU bamUrr \ l5>f(lM|) (13)^1 11 jo r lUl^*- 37 C. C13 (ijlO). 
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AUachmcnl before judgment 

5. (i) WhoCi at any stage of a suit, the Court is satisfied, 
Where defendant ma affidavit Or otlienvise, that the defendant, 
be called upoV to%rnish With intent to obstiuct Or delay the execution 
secuniy^jor production of any decree that may be passed against 

(a) IS about to dispose of the whole 01 any part of his 
property, or 

(h) ts about to remove the whole 0 ? any yait of hs proyeiiy 
from the local hmits of the jurisdiction of the Court, 

I the Couit may duect the defendant, within a time to be fixed by 
it, either to furnish security, m such sum as may be specified in 
the order, to produce and place at the disposal of the Court, 
when required, the said propeity or the value of the same, ox 
such portion thereof as may be sufficient to satisfy the decree, 
or to appear and show cause why he should not furnish 
seciiiity 

{S) The 'plaintiff shall, unless the Court otherwise directs, 

] specify the property required to be attached and the estimated 
value thereof 

(5) The Court may also in the order direct the conditioinl 
] attachment of the whole or any poition of the piopert} -so 
specified 

Scope of rule — Thu rule corresponds with sects 81 and 8D of Act A IH 
of 1859, and amalgamates sects 483 and 484 of the last Code Clause (&) of 
the former sect 483 has been omitted The main object of an nttacliment 
before judgment is to enable the plaintiff to realize the amount of the decree 
supposing a decree is e^entlla^y made, from the defendant’s property (1) 

1 hough an attachment before judgment is directed by r 7 to be made in the 
same manner as attachment in execution, the objects for which these two sorts 
of attachment are made are entirely different An attaclimcnt prior to decree 
IS not an attachment for the enforcement of the decree, but it is a step tal en 
merely for preventing the debtor from delaying or obstructing such enforce 
ment ^^hen the decree subsequently passed is sought to be executed (2) Au 
attacbment after decree is an attachment made for the immediate purpose of 
carrying the decree into execution, and it presupposes an application on the 


(1) Cauu Singh v Jangi LtJ, 20 C C3J, cicitoalicn Sarkiea i Bundlioo Race I A 
031 (1690), bj jirevcntmg alienation or ro H C It atpp 184, ]85{18GJ) Seo notes fo 
inoval, but tbo process is inopcrativo to r 0 70s/ 

charge tho property m tbo subject of the (2) &ri Ilaramanik v TincowTi Kai, 4 B I 
attachment: Sarkies v Bundhoo Bacc, 1 A R C3, G7, 08, R B (180J), Basirun t 

11 < U 172 185(1809), and SCO Gamblo V Katt}A3ani, 38 C 448 (I0ll)» 15 C W 

HI 1^'r, 3 11 II C 11 nt p IfO (18Cf») «r 705 
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part of the decree holder to ha\o his decree executed (1) Iho scope aud object 
of this and the folloivuig rules are merely to protect a pi untifl against loss 
ansmg from the defeudant making away with his properly jicnding tlio suit 
They do not ensure to tho plaintiff pajment in any event, of whatuatr may bo 
decreed to him Thev do so only so fir as that is ensured by prcacntiiig the 
defendant making away with projiorty (2) 

The application — The jurisdiction given to Civil Courts to attach before 
judgment should be exercised with great discretion and no Court should grant 
such an attachment on light grounds or unless it is pcrftctl) satisfied by trust 
worthy evidence that tho defendant is about to dispose of liia propirty or 1<j 
remove it from tho jurisdiction of the Court ( 3 ) In all applications for attacli 
mciit before judgment, there must he ulerrma fidcs on the part of tlio pUrntitT, 
and where the most perfect good faith is wanting tho ipplication should bo 
rejected ( 4 ) Tho application can be made at any stage of tho suit, but can bo 
entertained only so long as the suit w pending ( 5 ) TIio facts incnlionod m 
clauses (o) and (6) must have been done with ibe intent mentioned m the first 
paragraph, namelj, to obstruct or delay tlit execution of any decree which 
might bo passed (C) Clause (a) 8a)8 is “choid to dispose of etc (Iionfon 
the section docs not apply wlierc the defendant has actually parted with the 
property ( 7 ) Tho section docs not r«fcr cxclusivtly to moveable projKrty 
hut applies to immoveable property also (8) Where it was conftmh d that tlio 
words in sect 48 1 of the last Code “ produce ntul place at (he disposal (ftleC ourt 
show that movcahlo property onl> can be attached it was liibl that tho brm 
‘*propcrlj as used m tho section was wide enough to mcliulc property of 
every discnption moveable and immoveable wlulher m tlie actual poHsission 
of the defendant or of some otlur jxrHon on Ins UhaU anil tlic wi rds incnlirine«l 
onl) refened to such property as is capabh of bnng produced m ( ourt (0) 
Attachment of projxrrt) covers its profits (10) \ Small Cauw Court caiuut, 

however attach immoveable propirty (11) flm propirty im tin projurt) 

m suit an injunction shouhl Ik obtained under 0 W\IX r 1 ilauie (o) 
wliicb ma) be eiifi retd undi r r 2 of that order by inij risonment or altacbnu nl 
And vrherc the propcrt> is not that in suit, an aJUrnatiVf n intdy w giv« n vruh r 
r I of the same or<kr clause (6) where tin word jrijrrty wnftiinfii' If 
j)r«)pertj within the jurisdiction 1 r toiroj «rt> whuli hid di»'| utr in flu Miit (12) 

4 Ills rule has no applir it ion m divorrc | r«e<(dini.rt (H) 


(1) Sn Rammanih c Tnot un lUI -t II I 
R {P R)C3, csd&n) 

(2) IIj at p. 71 

(3) CamLIot RPi U^ir i» U < I' ua 
n I (ISGC) 

(4) \hm«l \li e l*Ulf f*'’ 7 It 

R.503(1SC7) 

(5) ‘'fi IlatnttitiH r T'lvounltai 4 II L 
R.(4 I{)*tp.63(I»<,Jj 

(o) 1^13 ^ar* n r 1/ r> 2 Hj 1- 1»3 

(") tyjcfj •« Ku— ar r 
lloull.'* 243 (JVw). 

Is) J Laal-arr *^^11 1 aJ.1' V Ji- (!•> t) 


(J) 0< il IaI r K ;vrjl lOcI t 17 A 63 
(IS II) 

(10) {lam f4if tnar r ( I njlrvitl 13 VV R 
{IfifJi t it if Un twi^T U all nr I to 

<ajo^ !t,»intl»'jrffl»p a»* to i rally 

lul Ic lb 

(11) I kf'f »( 

(12) ]uj» r Aulla* r JarL l>al, li li- in 

L.I 5"tf at ji. k)y roil (r liitr ) 

I t*ut J yiATA a (»r»i r h_ 

GW I VI \ (]•// ) u r/ t *] )•• 1 
■ a3cft!;./-(. !>■>( K i 

to iL^ **{<t,-»ity 14 j{ -r 
(I3>J1 imr i-i 3- 


C Cl 
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Property without the jurisdiction. — It was held under the last Code 
both that the section did not (1) and did (2) apply where the property sought to 
be attached was beyond the jurisdiction of tlic Court m which the suit was 
pending A Court which cannot attach primarily m execution of its decree 
cannot attach in anticipation of it It was therefore held, under the Code of 
1859, that a Court of Small Causes could not attach immoveable property under 
this section (3) This is the law now It was held that the Court had jurisdiction 
where the property was a chose in action due from the Collector who, like the 
judgment-debtor, resided withm the jurisdiction of the attaching Court (4) 
Elffect of attachment — See notes to next rule 

Gall for security — For form of order calling for security, see Sohed I , 
App K , ITo 5 As to whether property beyond the jurisdiction can be attached 
Under this rule, see last paragraph but one Cause can be shown after security 
has been furnished to avoid attachment (5) Sect 145 ante, applies to sureties 
under this rule (6) An order under sect 483 of the last Code was not one of 
those m respect of which an appeal was given under sect 588 of that Code, (7) 
though an appeal lay from an order of attachment under the following section 
An appeal lies under the present section (sec 0 XLUI r 1 ((j')) Tho words 
“ produce and place at the disposal of the Court ” refer onl} to such property as la 
capable of being produced in Court (8) 

‘^Conditional attachment” — “Conditional attachment” might mean 
an attachment to bo made conditionally ou the security not being furnished 
or cause shown by the prescribed day, or it might mean an immediate attach 
ment of a provisional kind conditioned to become plenary if security should 
not bo furnished or cause shown according to the terms of the order The form 
shows that the latter was the intention of the Legislature (9) 

•1 6 (I) Where the defendant faib to show cause why he 

should BOfc fiirmsh secuiity, or falls to fumsli 
not shown or security not the Security required, \\ ithin the tune nxeu 
furnished. Court, the Court may order that the 

(1) Ilaji Jiva V Abutahar, 8 B H C B . t» Madlio Rai, 7 C W N 216 (1902) (under 

0 C J 29 (1871) Balaram MuHkI. v a 048 read s 483J, and see leroaik'' 

Solano, 8 B 1/ R 335 (1871) , Knshnasami Bussell J , m Raja Goculdas t Jankibai o 
V Engel, 8 20 (1884) , Kedar Nath v Bom E B 570, at p 574 (1903) 

Sceva Veyana, 1 C L B 330 (1878) , Ram (3) Marthamma v Kittn, 6 M H C R 91 

Pertab n Pokor Mull, Unreported, Sujt 413 (1871) 

01 189S, Cal H C , referred to in 7 C W N (4) Ravji Moreshivar i Narayan Ballal, 3 

210, Raja Goculdas v Jankibai, 5 Bom Bom E R 402(1901) 

L R 570 (1903) [tho Court, hoivoTcr, granted (5) LotlikarV Lotlikar, 6 B C43(I8S1) 

an injunction under s, 492, clause (b) of tlio (6) Baboo Ram v IliirUioo Suigh, 7 W R 
last Code] 320 (1807) 

(2) In r« Abraham, 0 B H C R , A C J (7) See Ahmed Ah t Gladstone Wylho, 7 

170 (1SC9) [but sec Haji Jira t> Abubakar, 8 W B 508 (1607) ^ 

B K C R , 0 C J atp 37, wbero it l« said (8) Chedi Lai v Kuarji Pichit, 17 A «- 
tho Judges aftcrw'ards considered that tho (1804) 

Tilling louH not bo aiistamcell » B«iu Perlab (flj Irfllilari IxitliLir, «h/ iti, at p ^ 
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property specified, or such portion thereof as appears sufficient 
to satisfy any decree ^^hlcIl may be passed in the suif, be 
attached. 

(2) Where the defendant ahon^ such cause or furnishes 
the required secunty, and the property specified or any portion 
of it has been attached, the Court shall order the attachment to 
be ^^thdra^\^l, or make such other order as \i thinks fit. 

Order of attachment. — rule coiitspouds with sect 81 of the Code 
of 1859 It IS only on the defendant’s fadurc to show cause or fur nish secunty 
that attachment can be made So the latter cannot be ordered unless security 
has first been demanded, (1) and on one or other of the grounds stated m r. 5, 
atite (2) -Vs to the form of an order under this section, see Sched I , App F, 
No 7 -Vn appeal lies from it (3) 

Effect of attachment. — The propertj lu the goods attached is m no\nse 
altered by the attachment, but remains as before m the defendant The Court, 
as it were, lochs up the goods, so that they cannot be disposed of or earned 
aMa) in any mode that would delay or defeat the execution of the decree if 
obtaincd.(4) There is nothing in the Code uhich makes an attaebng creditor 
a secured creditor, or creates any charge or lien m his fa\our o^er the property 
attached The order does not purport to deal with an> question of title In 
other words, attachment prevents alienation, it does not confer title The 
making of in order of attachment only operates so as to gi\c the judgment* 
creditor ceitam rights lu execution (5) It has alrsays been held that an attach* 
ment before judgment confened on the plaintifi no right prior to that of the 
Ofilcial Assignee (C) .<Vnd it makes no difference whether the ^estlng order is 
before or after decree, for it cannot be contended that a decree qua decree simplj 
constitutes the judgment creditor a secured creditor, or gives him any charge 
or hen over the property of the judgment-debtor (7) Under, however, the 
Code of 1859, an attachment, previous to the date of the vestmg order, in the 


(1) Gobmd Pcisad Ivhan, S D A. Sum 
Dec., 12tb JuDC, IMS 

(2) Bepm Behan Ghosc, ib , 27tb Sept, 
1M7 

(3) O XLlIf r I (g) , Uir Aii c Biban 
Lai, 21 B 273 (1S95) 

(4) Sava Bamji v Jadavji Isatbu, 2 B 
ILC B. 112,143(1863) , property passes, not 
bj seizure bat by sale Gamble v Bbolagir, 
2 B IL C B 146, at p 155 (1806), though 
the judgment creditor, by force of tho 
scuuie, has at least a secuntv , but this does 
not impart presen* propertj, nor even 
bcncficul mtercst ib , at p. 159 

(o) Kristoasamuy t Official Assignee, 26 
M 673,078(1903), Fcacocb.t MadanGopal, 
29 a 428 (1902) 


(C) BanV of Bengal v Newton, 12 B L B 
App 1 (1873) , Petumber Mundlo v Gocool 
Doss, I lad Jur.N J 327(1SCC), Bamper 
sauJ < Callacbund, 1 Ind. Jur , N S 325, 373 
(1866) . Gamble r Bhofagir, 2 B If C B 
149(1866) , Sarbicev Bundboo Bace, 1 X IL 
C R. 172(1806), Sava Bamji V Jadavji, 2 
B H. C B , 0 C J 142 ( 1860 } . Sbib Knsto 
t Miller, 10 C 150 (1SS3) . Sadagappa v 
Ponnama 8 M 554 (1585), Miller v Mon 
MobuaRoy.TC 213(1831), 8 .c, 8 C L R 
213, Turner v Pcstonji, 20 B 403 (1895), 
Knstnaaawmy r Official Assignee, 26 M. 673 
(1903) 

(7) Kristnasawmy v Official Assignee, 26 
M. 673, at p 079 (1903) 
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execution of a decree, conferred on the judgment creditor a right prior to that 
of the Official Assignee (1) This was so because under that Code the first 
attaching creditor had priority over other judgment creditors But no such 
priority is now allowed In fact, there is now no question of priority m a matter 
of this description, for under sect 295 (now 73) all decree holders i\ho ha%c 
applied for execution of thc.11 decrees for money against the same judgment- 
debtor before the realization of assets from him are entitled to rateable distribu- 
tion (2) As already stated, an attachment creates no hen Whether the attach- 
ment be before or after judgment, all creditors are entitled to share rateably, 
subject to the provisions of sect 73 An attaching creditor has no exclusive 
claim until a sale at his instance has actually taken place The amendments of 
the law of procedure in this country have been based upon the principle that so 
far as possible the creditors should be treated 'pan passu, and that nothing short 
of actuul realization of the debt due should give rights of prioritj (3) 

Save and except m the two classes of cases mentioned in ir 9 and 10, the 
intention of the Legislature was that an attachment before judgment should be 
full} operative The effect of such an attachment, whether made before or 
after a decree, is the same, provided that in the former case a decree is made 
for the plaintiff at whoso instance the attachment takes place Therefore 
though there is no distinct provision such as that which is to be found in sect 64, 
any private alienation of property attached before judgment during the con 
tinuancc of the attachment is void as against all claims enforceable under the 
attachment (4) An attachment does not affect rights of strangers See r 10, 
poit Where an attachment under the former section, issued by a Court at the 
instance of a third party, prohibited the creditor from recovering and the debtor 
from paying the debt, it was held that an order on those terms was not an order 
stajmg the institution of a suit within the meaning of sect 15 of the Tumitation 
Act (6) 

7 Sate as othenoise ex'ptessly fiomded, the attachuieiit 
Mode oi making ai- shall be made m the mannei provided for 
tachment. the attachment of property in execution 

of a deciee. 


Mode of attachment — Tins section coiiesponds with sect &5 ^hc 
Code of 1859 As to attachment of property in execution, see 0 XXI , ante 
&CC also Forms m Sched I , the concluding words of the foimer section, 


“ for money,” have been omitted 


(1) Aoand Chandra XM V PauchilalSanua, 
OB L R 091,1 B (1870), s c.HW K 
(F B)33, AgaMahomedt Judali>7B L R 
00 (1871) , « c , 17 W R 234 

(2) sillier V Mon Mohun Ro^, 7 C 313 
(1891), I’cacucL V Madan Oopj], 39 C 428 
(1JU3) [overruling Miller v Lukhnnam Ucbl, 

t MJ (IJUl)J, faoobul Cliundor Law < 


Rusaiok Lall Mittcr, Ifl C 202 (18S8) 

(3) ICristnasawin^ v Ollicul Assignee, 20 
M 073. 080(1003) 

(4) Gunu Bmgh v Jongi Lai, 20 C 031 
(IS99), Saikjcsv Bundlioo B-ico, 1 A II C 
R 172. 280 (ISCJ) 

(6) Boll Maharani t Collector of Ltuw ih 
17 A 1J8{10J1), 11 A 102(189-) 
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8 Where .111) chiHi is picfcuod to ptopeity attaclied 0 
InTOUiBUon 01 claim lo judgment, such claim shall bo mvesti- 

property attached belore gttcd ill the manner hereinbefore provided 
ImUmcnt. £qj. investjgahou of claims to property 

.ittachod 111 e\eciitioii of a decicc for l/ie payment of money 

Claims to attached property — Ihis rule corresponds with icet 8G of 
tho Code of 18D9 (1) Ihc order dealing ^itli the investigation of claims is 
0 XXIv rr 58-G3, winch must therefore be applied to eases of attachment 
before judgment (2) In the last-mcutioucd ease it was said that this section, 
which prescribes the nunner of investigation, is silent as to the result , the 
Court apparently considering that the sections following sect 278 of the last 
Code had not been applied But howcaer this may be, if the defendant has 
ct ised to hai e any interest m the pro|icrt j , as w here a \ csting order m lusoh cncy 
his been made, it is clear that the attachment ought to be raised, for when 
the law directs the claim to he investigated it implies that if the claim is made 
good the attachment, which was intended merely to preserve the defendants 
interest from the effect of private alienations shall come to an cud (3) Ibc 
omission to object to the v ability of the attachment on the ground that property 
sought to be attached is not transferable at the time when the application is 
nnado for attachment before judgment does sot operate as a bar to the investiga' 
tion of the objection when an appUcation has been made for cxctutiou of the 
dtcieo made in the suit (4) 

9, W/iere an order is made for attachment before judg- fs 
Removal oi atuctment order tbo attachment 

wheasecurltylumishedor to be withdrawn when the defendant furmshes 
suit dismissed security required, togethei with security 

for the costs of the attachment, or when the suit is dismissed 

Removal of attacbment — ^Tlus rule, which corresponds to sect 87 of the 
Code of 18o9, indicates that in the event of the suit not being dismissed but 
decreed, the attachment shall subsist, and save in the case mentioned m this 
rule and m the next, the intention of the Legislature was that an attachment 
before judgment should be fully operative (5) tor the former words “the 
C7ourt which passed the order shall remote ha\e been substituted the words 
italicized 


(1) Seo Georgo v IVim Rultun 3 Agra 
272 Ram Ruttua v Gobmd 2 Vgra, 141 , 
Rammaaik SbAvr t Scebram I’datool, 2 
llydo, 22 

(2) Turner v Pcatonji -0 11 403 (ISDo) 
IListuuat Bibi v Bhaguua Dus 3G V Co 
(lJU) 

l3) lb p 407 In Mir Ui t lieban L*l, 


21 B 273 (180o) it was contended, thougli 
UDSUGCCSslully tliat the liquidator a solo 
remedy was under this section. 

(4) Basuam o Katt^ayam 38 C 443 

(1911) 

(5) Ganu Smgh v Jangi LalJ, 20 C 031, 
534 (1839) 
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execution of a decree, conferred on the judgment creditor a right prior to that 
of the Of&cial Assignee (1) This was so because under that Code the first 
attaching creditor had priority o^er other judgment creditors But no such 
priority is now allowed In fact, there is now no question of priority m a matter 
of this description, for under sect 295 (now 73) all decree holders who ha^e 
applied for execution of their decrees for money against the same judgment- 
debtor before the realization of assets from him are entitled to rateable distribu- 
tion (2) As already stated an attachment creates no hen Whether the attach- 
ment be before or after judgment, all creditors are entitled to share rateably, 
subject to the provisions of sect 73 An attaching creditor has no exclusne 
claim until a sale at hia instance has actually taken place The amendments of 
the law of procedure in this country have been based upon the principle that so 
far as possible the creditors should be treated 'pan passu, and that nothing short 
of actual realization of the debt due should give rights of priority (3) 

'^ave and except in the two classes of cases mentioned in rr 9 and 10, the 
intention of the Legislature was that an attachment before judgment should be 
full) operative The effect of such an attachment, whether made befoic or 
after a decree, is the same, provided that m the former case a decree is made 
for the plaintiff at whose- instance the attachment takes place Therefore 
though there is no distinct provision such as that which is to be found in sect Qi, 
any private alienation of property attached before judgment during the con 
tinuance of the attachment is void as against all claims enforceable under the 
attachment (4) An attachment does not affect rights of strangers See r I0> 
pOit Where an attachment under the former section, issued by a Court at the 
instance of a third party, prohibited the creditor from recovering and the debtor 
from paying the debt, it was held that an order on those terms was not an oidei 
staying the institution of a siut within the meanmg of sect 15 of the Innutation 
Act (6) 

1 7 Save as othenoise expressly provided, the attachnieuti 

Mode oi making at- sliall be made m the manner proYidecT for 
tachment. tbe attachment of property m execution 

of a deciee. 

Mode of attachment — ^TLis section corresponds with sect 85 of the 
Code of 1859 As to attachment of property in execution, see 0 XAl , 

See also Forms in Sched I , the concluding words of the former section, 

“ for money,” have been omitted 


(1) Anaad Chandra Pal V Panclulal barma, 
5B L R C91, r B (1870), a c , 14 W K 
(P B)33, Aga3Iahomcdt Judah, 7B L R 
00 (1871) , t. c , 17 W R 234 

(2) Mdlcr V ilon Mohun Roy, 7 C 213 
(1831), PtococU V ^ladaa Copal, .J C 428 
(1J02) [ovLtruling, Mdler t; Lukhuiiam Dcbi, 
-S C 'IJ (IJOl)), 'sooLiil Chundor I-iw t 


Rusaick Lall JUttcr, 15 C 202 (1883) 

(3) Krutnasawray t> Olhcial Asaigneo, 20 
M C73, G80 (1003) 

(4) Ganu Smgh v Jangi Lai, 20 C 51I 
(1899), Sarkicsv Buudhoo Baco, 1 A H C 
II 172, 180 (1803) 

(5) Bell ilaliaram i Colkctor of Ltuwah, 
17 V lJ8(lbJJ), n \ 1G2(18J-) 
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8 Whrr iu\ ilum ij piLftiitd lo [Jiupirt)* aM.Khtd 
lnmJtiUiacJi^Ti. 'icfoic imlgimiit, ^iirli iliiiii slnll be imtsti- 
prcrmy Wt-rt in llu* iinnjur IiLroiubtforc ])ro\ukd 

jj^traisu inxistigattoii of lKuiiw to proptrl) 

itticlictl in vxi.\utj«>n (»f .1 dittco for tfic j/aijmaU of money 

Claims to allachcd property — Tim luJc f irc'j'i'n U wjth <.ct ctj ul 
I’ic C.«lo <)! lie «r«Vr with the jn%cj»hg^ti u» of clainw h 

0 X\1 ir %'y-C\ wliKh tu tlad t<? l*c ajjhcil to (jks of attacluMiit 
)x‘fo c ju Ignicnl (.'} In iho luciit] /nrti civ it Mxl that thi5 vctiun, 
wiich ircvnlKA tie tia-miur of mxcMtgation is »ilcnt m to the result, tin. 
Co rl ipi ire iili r 1 ilnirg thil tie M:cln*n» fullowirg "^ct JTS uf the U»t 
CNxic lia<l nut l>ecii a])jlic»l Uut Inmtxrf this jju^ 1h, if the ilcfciulant h la 
<< xviltohaican) int< :c *>1 in tV | rt\, iswhite nesting onltriiiuiaoUtnc) 
has Ik-cm ir.a<lr, it is rkir thil tie attachment oUj,ht to be. ran»t<l, /of wh'ii 
the liw directs the claim to l>c m^c-ti^itid tt um^Iks that if the claim is m idc 
,jovl the attachment, which wvs mteudej lurrtlj to iri‘<r\o the dthuJanta 
merest from the elTcct of {nvaU dienatiuiis, shall cutue to an end (3) The 
u m.s 1 n to ulijcct to tl c \ahdit} uf the ittaclum lit untbi ground that irui<e.rt) 
*'jjght to be attached ts not tratLsh ratio it the Unit when the af^iliration is 
nude f If attachment U fore }U(]^m nt iioe.siiutoiKritc is i bir to the. iDiestiet* 
tiun of the objection when an ap|lKation hvi Win iindi for e-aiculion uf the 
decree made m the suit (t) 

9. Where .in orekr is mode for .ilt.icbmcnt before judg- i 
RraoiJ ol aiucimcot 0'’'^" <**“ att-vi-hineut 

«bca security fumistig dor (o be letChdrauii Mbcn tbc defendant funusbes 
suit dismissed. required, togetbcr Mitb security 

for tlio tOaLs of tbo MUichmout, or nben tho suit is dismissed. 

Removal of attachment — ilus ruK, which ciirri'<poiid!> tu sect 87 of tho 
Code of l8oJ, indicates that in tin exiiit of the suit not be nip. di-misscd but 
decreed, the attachment shall subsist, and sa\o in the case, iiuutiuued in this 
rule and m the next, the inteulion of the Legislature w is that in ittachment 
b..turo judgment should be fully ojicritixc (5) tor the former words “tbo 
Court iclnch passed the order tltall remoie, Uvxe been substituted the words 
italicized. 


(1) Svo Goor^o V lUm Itultun 3 .l^ra, 
272, lUni Ituttuii i; GobiuJ, 2 tgra, 141 , 
ItacsmaQiIc Slutr « Scetiauj I*aaU>ol, 
Hyde, 22 

(2) Turner v Pestouji .0 U 403 (1803) 
ILshmat Uiln v mLigii-utt Dj^, 30 t 65 
(lJU) 

(3) lb , p 4U7 la M>r \li < Ucbari Lai, 


21 b 273 (189u) it was coatended, though 
uQsucccssfull}, that tho liquidators solo 
remody iios under this scctioa. 

(4) Doairam v Kattyayaiu, 33 C 443 

(1911) 

(5) Gaau Smgh o Jaiigi Lali, 26 C SJl, 
o34 (1899) 
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10 Attacliment befoie judgment sliall not aifect the 
Attachment befoie lights, eiiBtmg pnor to the attachment, 
judgment not to aiiect gf peiBOns not parties to the suit, nor har 
rights of strangers, nor ^ i A i , ,i 

bar decree-holder from a-uy pei£>on nolding a decree agamst the 
applying for sale defendant from applying for the sale of the 

jiropeity under attachment in execution of such decree 

Rights of third parties — fhe attachment does not by this rule (1) afiect 
tUo lights of persons not parties to the suit Therefore the rights, of riTal 
(1 editors cannot be ailected by it (2) But these rights must now exist prior 
to the attachment (3) The attachment does not prevent the property "being 
•sold in execution of another decree, whether that decree has been obtained 
before or after the attachment (4) The mam object of the attachment before 
judgment being to present the defendant from disposmg of or removing his 
property from the jurisdiction, this rule, it has been said proves that this pre- 
\ cation lb not intended m^reU lor the benefit of the attaching creditor, but 
may enure also to the benefit of other persons (5) Though one person may have 
•secured the goods, another decree holder mar apply for the sale of them (G) In 
a recent case in the Bomba> High Court, where the plaintifi had obtained a 
money-decree against a Mitakshara coparcener, after having obtained attach 
meat before judgment of certain joint-property, and the debtor had died before 
execution , it iias held on appeal that a subsequent apphcation to execute the 
decree had been iightl) dismissed, smee an attachment before judgment is 
luciely prccautiondi} and creates no charge, and so could not defeat another 
00 parcener's title by 5ur\i% orslnp (7) As to insolvency, see notes to r 6, aide 

11. Wlieie property is under attacliment by Tiituc of the 

Order and a decree is 
judgment be suhsequenlXy fashed in favour of the plaintiff, 
dewee^'* execution oi jt shall not be necessmy ypojj an aj^nhcaiion 
for execution of such decree to apply fo^ ^ 
L(i-atta.clLmeni of the property. 

“ Re attachment ” — It has already been pomttd out tb'it llic nilc^i of 
^>lil h this IS one differ in their icspectiie objects and consequence •^ (S) Tbcir 


(I) As to the objurt of the mtxoductiod of 
this {jroTuiuii. ^\'iiich correspoads >nth8. h9of 
thi^ Code of Ih'jJ, uce bdrktes t lluodboo 
Iloec, 1 A H C It I7J, .*tp 1S5 

(d) bn Ilaiuiaaiulc t Tjqcomtj Itai, 4 
IJ f. n (F 11 ) at p CJ (ISCd) 

(J) biw Gamble, i Ilholac,!^. ^ IL C K 

I n , n/i , ‘'Lib KriSto r MiiUr, JU C 

at t lul (I&sS) 

(-1) CuM. C 3L II. C K Ida 


(3) Gamble w. BLol kgir, - B il C. B. *t 
p. ICO (ISff) 

(6) Stndut Roj t brec Canto Mn t\ 33 C. 
043 (lOUf) 

(7) bubra Cl an lAknrk rt Malta 

dtn bom Manj I linlla, dis B lOI {11*13), 

Ramanaa-ja t nan>i.ajwv>}a 17 M 144 
(1&93), Tall nji blmpiirji t JorJm 

1211 4ttO{l*bS) 

(8) ] tJeanic n<l a to r & 
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ub]cct la to (.usun, to a plamtiil ^lajiucnt of liia decree ^UthougL the) do not 
enaurc this m an> c\ciit, they do bo onlj so far as that is ensured b} iircvcnting 
the defendant making away ^\lth property (1) In other words, the attachment 
docs not of necessity ensure the property to the person who attaches it, provided 
oulj he cacntually gets a decree The plamtiS must not only wait until he 
has obtained a decree, but he is not competent to proceed against the property 
attached until he has taken the prclmunary steps the law requires for its enforce 
ment (2) Ho must, m other words, apply for execution just like any other 
creditor (3) Tins is now made clear bj the addition of the words “ upon on 
appltcalion for execution of sueJt decree” ^Vhcn, however, an application for 
execution is made, by the terms of this rule 110 application for attachment is 
necessary, the attachment before judgment enuring and becoming upon and 
by virtue of the application for execution au attachment in execution (1) And 
upon principlcit would seem that the date to be assigned to thcattaclimcnt as an 
attachment m execution is that on which application for execution is made (5) 
It has been held that au attachment before judgment cannot be regarded as the 
inception of an execution, or as binding the goods in such a manner as to exclude 
the right of a third party (such as the Official AVssigncc) accruing after such attach- 
ment, but before judgment and asarrant for execution (6) 

12 . Nothing m this Order shall he deemed to authorize 
Agmuiturai produce tile ■plaint, jf io amply Jor llie attachment of any 
not attachable before agricultural froducc in tlic 'posscssion of an 
judgment ogricullunsty or to em'poicer the Court to order 

the attachment or froduction of such 'produce 

“ Agncultural produce ” — ^Thc exemption of a portion of growing crops 


(1) bn Bammaaik v TmconTi Rai, 4 
U L It (F FJSS, 

(2) Ib , at p CS, namely, procccdiogs m 
execution, winch are proceedings by which 
tho judgment creditor seeks to establish a 
right to have his money paid out of the 
property of the judgment debtor Aga 
hlahomcd v Judah, 7 B L B at pp 53 SI 
(1871), and which though preserved by the 
attachment before judgment remains his 
until it IS taken in execution for satisfaction 
of the decree 

(3) PaUoDji V Jordan, 12 B 400 (1888), 
foil in Sewdut Roy v Sreo Canto Maiti, 
33 C G39, G44 (1906) It is to bo observed 
that tho rule does not say that execution u 
dispensed v, itb, but that it u not necossary to 
ro*attach tn execution , that is, when cxccu 
tiou 13 applied for and granted, further, 
execution is necessary if it desired to control 


the rights of rival decree holders, (beo Sri 
Saoiasad. v Ttaaown R&c, 4 S L It at 
p u7. F B (1869), though it is not now 
Dccir^iy to re attach, as aas held m that 
case ) 

(4) Ib , Bhaguan Chandra v Chandra 
Mala, 1 C L J 07 (1902) , m this respect 
the law 13 now settled, it being prcviou'^ly 
a matter of doubt whether a new attachment 
was Sri Rammaiuk v Tincowri Bai, B L ^B 
(F B) 63 (1869), or was not, Sarkics 1 
Bundhoo Bacc, 1 A H C B 172, 180 (ISCa), 
necessary 

(6) 8co as to this, remarks in last caoc at 
p 68, though tho point of date has not tho 
bamc importance now that rateable distiibu 
tu n 13 allowed under s 73 

(6) Gamble v Bholagir, 2 B H C B 146, 
atp 159(1866) 



1198 


THE CODE or CIVIL PROCEDURE. 


Fibst Souep 
0 39 , r 2 


try the suit (1) As to this, “Equity acts tn personam,” that is, the Court’s 
directions are addressed to the defendant personally, and they are not regarded 
as directly affecting the subject matter in dispute Tho application of the 
maxim in India is subject to the statute The Code (2) has gl^en to Jlofussd 
Courts the power to act tn personam The Presidency High Courts under their 
Charters have a similar, but in terms less restricted, jurisdiction (3) Injunctions 
may be granted by all Cml Courts with the exception of Prcsidenc} and Pro- 
vincial Small Cause Couita The jurisdiction may be exercised either by a Court 
of first instance, or of appeal (4) Tho Court of first instance has, heforc appeal, 
no jurisdiction to grant an injunction after tho claim is dismissed, and it has 
no jurisdiction ajicr the appeal has been admitted to issue an injunction during the 
pendency of the appeal Nor a foriiorx when a suit for an injunction is dismissed, 
can the Court which dismisses such suit take upon itself to stay by injunction 
the execution of a decree passed in another suit (5) The Appellate Court has 
the same power in respect of the grant of an injunction as the first Court bad (6) 
The Court may also interfere m revision (7) 

The High Courts may enforce these orders by proceedings for contempt, (8) 
and the Code (r 2) invests Courts with power to compel obedience (9) The 
Code has also provided for tho enforcement of decrees granting permanent 
injunctions (10) An injunction operates from tho date of tho order being mode 
and not from the time of the sealing of the writ or even from the time of its 
being drawn up, and a party who has notice of an order is bound by it from 
tho time it IS pronounced An injunction must, however erroneous it may be, 
bo obeyed until it is discharged It has, however, no effect in altering the 
rights of property (11) 

Though the issue of an injunction is a matter of discretion, the latter is 
governed by certain general judicial principles (12) As an injunction is not to 
be arbitrarily refused where a proper case for its issue is made out, so it is not 
to be granted merely on the ground that it can do no harm (13) The subject- 


(1) WooJrofle, 30-49, cl i6 casas 

(i) S IG, ante , Cn»p v Watson, 20 C 0S9 
(1S93), \itlialrao 2 Vaghojj, 17 B 570,572 
(1892) 

(3) Letters Patent, s 19 , 24 25 Vict c 

101, 8 0 , H 11 Holl,ar v Dadalihai, 14 B 
353(1890), Rajmohun Boso I? Past Indian 
Uy Co, lOB L B 241,248 (1872), East 
Indun Rj V Bengal Coal Co , 1 C 95, 100 
(1875), Dellu and London Bank » Wordic, 
1 C 219,251, 203 (1870) 

(4) VVoodroIIc, 54 cl seq , as to tho power 
of llio Court of first instance, sto in particular 
\ aiiun ud DouUh i \limcd All Klian, 21 
C 501 (IbJl) 

(5) Gos.-iam ilonty Pureo i Guru Pcisliad 
Smsh. lie 110(lbS4) 

(il) bliaikh Moluioo Idun r Sbaikli Miimd 
Ho^ in U\\ U sal, J-wflsTO), Gossam 
M ii ) Piinov r,uru 13 rsliad 4tf/ira . 


KirpaDayalv Ramlvishoro, lOA S0(1S87), 
Ivanahi Ram v Biddja Ram, 549, 551 d 
( 1878). sees 102,0 WU r ® 

0 \LV r 13 , 0 \LIV r 1 

(7) ChnndidJiat Jha v Padroanand Singh 

Baliadur, 22C 450(1895), Go'sain 
Purao t> Gum Pershad Singh, H ^ 
(1884), Luia i Lms, 12 180 (1888) , 

Israil T Shamser Rahman, 41 C 417, 

C T J 47 (1013) 

(8) bco notes UoodroITt, 71 ’^1 

(0) Ih 

(10) Tb 

(H) MoodrofTu, 82 

(12) Sto Moodroffe, SO ct >‘<7, "hero tbo 
subject u iiioro full^ ducussed 

(13) Dunn t Br>an, 7 II H I'l 
Nuyiik 'iLwr t llupiKun, 9 G. ‘'09, 011 
(lbJ»2) 
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matter of a U mporarj injunction the protection of legal rights pentfu? jr htiga~ 
ifon Its object is to present future injur}, leasing matters as far as possible 
ill quo until the suit in nil its bearings can be heard and determined (1) 
In exercising juristbction the Court docs not pretend to determine the legal 
rights, but inercl) keeps the propert} in its actual condition until the legal 
title can be established It interferes on the assumption that the party who 
seeks its interference has the legal right which ho asserts, but needs the aid 
of the Court for the protection of the legal right or of the property m question 
until the legal right can bo asccitamcd The Court upon an application for 
a temporary injunction wjll deal with the injunction upon the cMdence before 
it, and will confine itself strictlj to the immediate object sought, and as far as 
possible abstain from prejudging the question in the cause (2) A temporary 
injunction is thus not decisi\o upon the merits, whilst a perpetual injunction, 
b^ing m effect a decree, is conclusuc upon all parties m interest 

The general rules goaermng the grant of relief arc (o) the applicant must 
show a fair priHia facie case in support of the right claimed , (3) {h) and an 
actual or threatened \iolation of that right, (4) (c) productive of irreparable 
or at least serious damage (5) So a teroporar} injunction wll not be granted 
to restrain a ivrong which is a mere technical invasion of the plaintiff s rights 
and does not threaten serious injury (6) As has been concisely said the Court 
will not grant an injunction unless real injury is apprehended (7) (d) The 
applicant’s conduct should bo such as not to disentitle him to assistance , it 
should be fair and honest, and free from acquiescence oi delay f&l Alesa degteo 
of acquiescence or delay will bar relief on an interlocutory application than at 
the final hearing Apart from the fact that delay is calculated to throw doubt 
upon the reality of the alleged mjur}, it is not really material unless it has 
prejudiced the defendant (9) (e) There must be a greater convenience m grant 
mg then in refusing the injunction (10) Where, howcaer there is a right it 


(1) Stephens t Trustees Fart o( Romba}, 
1 B U5(187CJ 

(2) Gopccnath Mookerjeo t Ivally Does 
Mulhck, 10 C 225, 231 (1883), Clundidat 
Jhav Pailmanand Singh Bahadur 22 C 54*1 
4G6 (1895) , Moran v River Steam Naviga 
tionCo.UB I R 3o7(l875) 

(3) Woodroffc, 82 rt teq and cases there 
cited, and m particular the Indian cases 
Moran t> River Steam Navigation Co , 14 
BLR 352,357(1875), Gomes v Carter 1 
Ind Jut N S 411,412(1806), Chandidat 
J1 a V Padmanand Smgh Bahadur, 22 C 450, 
404 405(1805) 

(4) Ib, 101, cf Act I of 1877, s 54 
[ mvades or threatens to invade 1 Benodo 
Coomatee Dossco v Soudamlncy Bossee 1ft 
C 257 (1880) , Bindu Basmi Choirdhram v 
Jahnahi Chowdbrani, 24 C 200 (1896) 
Kalidas JhTam V Gor Parjaram Uirii 15 B 
309 (1890), Chabddas v Municipal Com 
inissioners, Bombay, 8 B H C R 85(J87l), 


Krishna Ayyan r Vcncatachella 5Iudali, 7 
JI n C R CO, 71 (1872), Ghanasham 
KilKant Nadkarni i hforoba Ramclnndra 
Fii IS B 488 (1891) 

(5) WoodroSc 82 

(0) Spellings Lxtraordinary Relief s lO 

(7) Hilliard Inj n 14 The term im 
parable injury must be considered with 
reference to the circumstances peculiar 1 1 
the country Anantnath Doy t Mackintosh, 
6B L R S71 (1871) 

(8) Woodroffe 00 tl «*? 

(9) Ib at p 103 , Lindsay Petroleum Co 
V Hurd, L R 6 P C 239 

(10) Ib 104 Gomes V Carter 1 Ind Jur 
N 8 411, 412 (1800), Anantnath Dey v 
Mackintosh 6 B L R 571, 573 (1871), 
Ruplul Khcltry t> Mahima Chandra Roy, 5 
DIR 254, 2o7 (1870), Subba Kaidu r 
Haji Badaha Saheb, 20 31 ICS, 176 (1902) , 
Shamnuggur JuteFactoryCo v Rara\arain 
Cbattenec 14 C 189 200 (1880) 
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cannot, it lias been said, be limited by tbe religious prejudices of neighbours (1) 
(/) Lastly, equally efficacious relief must not be obtainable by any other usual 
remedy except in case of breach of trust (2) In a recent case it was held that m 
deciding whether to grant a temporary injunction the Court should consider 
whether there was a substantial question jiending decision as to the rights of 
the parties, and whether the nature of that question was such that it was proper 
that an injunction should meanwhile be granted and whether there would be a 
greater convenience in granting it (3) 

With certain exceptions the aforementioned principles apply equally to 
perpetual as well as to temporary injunctions These exceptions are that 
whereas upon an application for a temporary injunction the plaintifi is required 
merely to show a clear pnmd facie case , in order to obtain a grant of a perpetual 
injunction, the legal right must have been established as well as the fact of its 
actual or threatened violation productive of serious damage (4) In the case 
of alleged acquiescence a stronger case must be made than would be a bar upon 
an interlocutory application 

A mandatory injunction, that is, an order compelling a defendant to restore 
things to the condition m which thej were at the time when the plaintiff s com 
plaint was made may be either temporary or perpetual, and, generally speahiug, 
the principles regulating its grant arc those which are applicable to pieventiae 
injunctions, temporary or perpetual as the case may be (6) It has, however 
been doubted b} one of the Judges m a recent case in the Bombay High Court 
whether a mandatory injunction can m strictness be considered as a temporary 
injunction under this rule (6) Prompt action is essential if a jnandatoi> 
injunction is the desired remedy (7) 

Practice as to issue of injunctions — See notes to rr 3, 4, post 
Breach of injunction — As already stated an injunction has operation 
from the tun© it is pronounced With whatever irregularities the proceedings 
may be affected, or however erroneously the Court may have acted in grant 
ing the injunction, it must be obeyed until it is jirojierly dissolved In oider 


(1) Beliari Dal v Ghwa Tal 24 A 499 
( 1002 ) 

(2) Woohotfc, 105 

(J) larail v Slianiscr Raliman, 41 C 4J7 
(1913) Cf Dwijendra Raram Boy » 
Purnandu Narain Roy, 11 C L J 189(1910), 
Walker v Jones (1805), L R I P C 50 

(4) Ib , 130 , Itrisbna Ayyan t Vcncala 
chclla Mudali 7 il H C B 00, 71 (1872) , 
\kilandammal v VcnkatacLella Mudali (i 
M II C B 112, no (1871) 

(5) Woodroflo, no, bco Kadarbhai v 
lloliimbliai, 13 B 074(1889) CliandraNatb 
Pal Sreo uobitid Chowdhun, 0 C U N 
308(1900) ,JaVna<IasShankarIalt Itmoram 
Harjivan 2 1) 137^ 139(1877), bbamnuggur 
luto Factory t Ram Norain ChatUrjee 14 0 

.UO(lb^O), ^Il^anlalt Cbholalol, 20 It 


136(1901), NandkishorBalgovanv BLagub 
haiPranTalabhdas.SB 98 (1883) , KavrojiK 
Dasfcur, 28 B 20 (1903) and cases m next 
note but one 

(6) Basul Raina v Pirubhai Amirbbai lb 
B J8l (1914) In this case plamtiff had ob 
tamed pending suit a mandatory injunction 
compelling defendant to remove a screen 
blocking up an opoumg which plaintid had 
ma la m his wall and the High Court held 
that the grant of sucli mjunct on was a 
materul irregularity But see Woodroffo 
on Injunctions, 3rd td , pp 188, 139 

(7) Ghanasham Ndlvaiit Nadkarni v 
Moroba RanicLandra Pai, 18 B 492 (1891) , 
Benodo Cooinarco Dossco t Sou laiumij 
Doh«., 10C 252 (l8aJ), HajiSiidMahi 
mcdi GalabRai,20A 3n(J8'1't) 
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to see ^\hetllc^ the operation of an injunction has been interfered iMth, regard 
must be had to the terms of the injunction itself If it has been disobej cd, 
then proceedings in the matter of the contempt will he against those in active 
disobedience and those who abet them The High Courts ha\e all the poners 
of a Court of Equity in England for enforcing these decrees tn personam This 
jurisdiction has not been affected by the Code (1) It has been held that a 
District Court is not a Court of Record, and as such has no inherent power 
to commit for contempt (2) Howcaer this may be, the Code gives powers 
which according to the last cited case arc only cxerciscable when the Court 
is put in motion by a party who deems himself aggrieved Sub ruk (3) has 
been remodelled See Bombay decision, cited (3) The Code, while providing 
a specific penalty for the breach of an injunction, docs not provide that one of 
the penalties which result from infringement is that any dealing with property 
the subject of aniniunction contrary to its terms is illegal and void Ibc words 
of the rule arc not to bo read as providing for any other penalty than that which 
is therein specially mentioned (1) Sect 188 of the Penal Code does not apply 
to ail order made by way of injunction m a civnl suit between partj and party (3) 

As an injunction operates from the date of the order being made, a party 
may bo committed for the disobedience of an order between the date it is made 
and the date of its issue, the reason being that if the rule wen. otherwise the party 
against whom the order was made would have all that tmie durmg which ho 
might defeat it (6) A part), therefore, who has notice of an order, u bound 
by it from the tunc it is pronounced, and an} means of information wherob} 
notice 13 actually received is sufiicieut it not being requisite that a dJendant 
should bo ofilciall} apprised of the injunction or be served with process in order 
to Kiider hull liable for contempt (7) 

In order to decide whether there has been an actual breach of the injunction, 
it IS important to observe the objects for which tho relief w is granted wdl 
as the circumstances attending it The violition of tho spirit of an mjua'' k : 
even though its strict letter ma} not Lave been disripardc-d, is a breach f 
Court’s orders (8) Oiitlioothcrliaud, wliciilhctoudu t tonipLantd of - 
htcnll} i breach of the injunction, is not to m tpirit, v-^cr uv 

have acted m good faith and there w no evilcu** of uVj 

part to violate the order, the) will bo held gmlll iJ) J - — . 

for a defendant to say that ho Iin* ucImJ ui*J ^ 

agauist whom m injunction is issumI way b* c j _ — . — 

person who witli hiiowledgo of an wjui* iw ^ nan—— — — 


(I) HiLvioabl u> ( CoHiUji Jiluj 

waUa -B l(issl) . 

Jas C. iidaj "B 5 (lb''.)} It tt }' ^ 

VsLbumcr 14 B 3aJ 
lawTci •c 1 C Cjo (Jb'jJ 

(J) Kunapi^at Sacti/l«J ,.e^ « 

(J) VdiocaU) j 

ULai UB lud, I 

(4) Delhi A, D . u t . ^ 

0 V.407, 4JJtlt ^ - - , - _ 

\utar 1 in I-, / J 
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and assists tliat peison to commit a breach of the injunction may himself he 
committed for contempt though not for breach of the mjunction (1) As regards 
peiinanent mjunctions, they arc decrees, JMid arc enforceable as such (2) 

Appealj Review, Revision — ^An appeal lies fiom an oidci under rr 1, 
2, 1 See 0 XLIII r 1 (r) And it has been held that smcc an order under 
1 1 means any ordei passed under r 1, and smee under that rule a Court has 
the powei of lefusmg an injunction, an appeal lies agamst an ordei refusmg 
an injunction (3) It is essential to prove a wrong exercise of discretion (4) 
But m the undei mentioned cases (5) a second appeal ^\as held not to he 
It has been held that no appeal hes from an order refusmg to grant an injunc- 
tion without notice (6) A permanent mjunction is appealable as a decree (7) 
The Court may, under sect 115, revise an order, (8) or under sect 114 
icview (9) IVhexc on an application for the issue of a temporary mjunction 
the Court ordered the defendants to fuiiush security, it was held that this 
js not an oidcr imder r 1 of this lulc, and was not appealable under 0 XLIII 
1 1 ( 10 ) 

Damage or alienation, waste. — Sometimes an injunction, whether tern 
poiaiy or perpetual, is the mstiument by which the Court specifically enfoices 
the obligation if arising on contract, or specifically restrains the violation of 
those other obligations which are the subjects of the law of tort In other 
eases A temporary injunction is merely incident or anciJlaiy to the general 
lehef in this sense that it seeks merely to preserve the status quo, enjoining intei 
ference pendente lite by waste, damage or alienation with the subject of litigation 
or the fraudulent disposition of his property by a party defendant to a suit 
These two rules regulate the grant of temporary injunctions, the latter relating 
to temporaiy mjunctions m cases of contract or tort, the former relatmg to 
mjunctions against interference ivith the subject of litigation here spoken of as 
injunctions pendente Ute 

In the case of injunctions m matters of contiact and tort, it is not necessary 
to separately consider texaporaxy perpetual injunctions in cases of contract, 
for the kmds of coses, whether of contract or tort, m which an injunction, eithei 
temporary or perpetual, may be granted, do not difier from each othei If the 
case, as alleged, be such that at the hearmg a perpetual injunction would not be 
granted, then cleailj' a temporary injunction ought not to be gianted before the 
hearmg , though, of course, it does not follow that a temporary lujunctiou 


(1) Woodroflo, 7G 

(2) Si .0 0 XIX. r 32, Woodroilc, G5, 

Blieubuu Moliua Mundal i Xobm Chundcr 
BuIIub, 10 E L. R app Ptotap 

Cbundcr Doss i Peary Chowdbrain, 8 C 171 
(IbSl) 

(3) Han Lai i Pi lyag Kaoi, 17 C W X 
bJO, IS C L J 30 (1013), and SCO Laclinii 
Xarniu i lUm Cliiran Da«, 3,^ A 13./(i013) 

(I) Imtob Cliandra t Nibaran Chtndri, 
IJ t L J 3J3 (IJIJ) 

(o) Uamiban Ira t JanardUan, 1 Eotii 


L R 138 (1002) , Vciit-atapathi Naidu f 
Iiruinalai Clietti, 24 M 447 (1001) 

(G) Luis V Luis, 12 M 180 (1883) 

(7) la to application lor ckocution, mu 
S aclago[)a v ICnslmamachan, 12 H 3bl 
(1889) 

(8) bco List caAO , Gossain ilonoy Puruu 

t Gour Puishad Singb, 11 C 140(1881) ^ 

(J) faco Dbuioniiliur btn v Agra Bank, 0 
U 80 (1873) 

(10) bito llablon v Clirwtian 17 0 W N 

318 (1312) 
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'\iU bo grmtcd before iho hcaruig, in c\try ui-'O ju \shitii a pcr 2 )ttual lujouctiou 
luigbt filly bo granted at tlio bearing, for to justify n temporary injunction, 
not only must the enso bo such that an injunction is tho appropriato relief, 
but thcro must be tho further ingredient tiuit, unless tho defendant is at onco 
roatnimcd by injunction, irrcparablo injury or mcoiucniencc may result to 
the plauitid befort. tho suit can be decided upon its merits. 

» In the limited ch‘>s of eases uhich aro non to bo considered, the injunctions 
arc ih\a}s£rom tho nature of tho case of a temponr)’ chancter, and must thus 
bo separately considered 

InjunctJons rmiy thus bo rougjjy dnrdcd into {A} injunctions whcthir 
temporary’ or perpetual in eases of (a) contract or (6) tort (r 2), and (B) temporary 
injunctions against (a) mtcrfcrcuco Mith tho subject-matter of litigation, or (&} 
fraudulent dispontion of property pendmg litigation (r 1) 

Tho po\\cr gueu by r. 1, clause (o), is substantially the same as that long 
c\crciiid by Hngli«h Courts of Uquity Tho object is to rc*tram tho defendant 
from domg iiij*thing which m.iy prc\cnt the property remammg »» ilclu 'juo 
during tho pendcnc) of a suit, upon the principle that when tho plaintiff secL> 
to rccoNcr projierty m apccic tho defendant shall not bo allowed to decide tho 
question in his own fa%uur by dcalmg or inaLiog away with the propert), the 
right to which is tho question in dispute So tho Court will rcstram not only 
waste or damage to tho subject of litigation whether mo\cablc or immoveable 
proper!} but may aI«o rc&tram the mere alienation of property whether mo\c< 
vblo or immo\ cable li'oc ui every ease tlio plaintiff might bt put to tho cx^icnso 
of zuakmg the vendor a party to (he procccdiiig, and at all events his title, if ho 
prevails in the action, may be embarrassed by such new outstandmg title under 
the transfer (1) The Court, even though it acts on the doctrmc of Its patdens, 
will prevent, if possible, tho ncccssit) of proceeding on such a principle and will 
not m a proper case deprive a suitor of the more effective protection of an m« 
juuctioD (2) This clause deals with suits in which a claim is made for specific 
propert} m the hands of the defendants, and it is only in sucli suits that my 
question can arise of waste, damage or alienation The object of the exercise 
of the jurisdiction is to secure the safety of that specific property which is in 
dbipute m the suit pending the litigation, as also at its close to secure that an> 
decree which may be made with reference thereto shall not prov e imfructuous (3) 

The power, however, of issumg an mjuuction paalcnlc h(c ought to be 
moat cautiously evercised It i» only m eases where property, winch it is 
essential should be kept m its cxistmg condition during the pendency of the 
suit, 13 m danger of bemg destro}cd, damaged, or put bojond the jiowcr of 
the Court, that the latter ought to interfere so as to restrain persons who luay 
turn out m the final event of tho tiiigaiioa to bo the ictual owners of the pioperty 
from proper enjo) incut and jiosacssion of it (4) 


(1) See CoUett s Specific Pcrformanco,2G5- 
273 , Story, Eq Jur , 90G-908, 2nd English 
Edition- 

(2) Hood V Aston, 1 BiisS 412, ono of the 
large number of casta dealing with lajuiic 
tions restr ainin g the negotiation of negotiablo 


inatruiacnts and the transfer of stock, securi- 
ties and other like indicia of property. 

(3) Golock Chundcr Gooho i. Mohim 
Chonder Ghose, 13 W R 03, 00 (1870) 

(4) yiun Mohinco Dossco r Ichamojeo 
Dasacc. 13 W R. CO (1870), per Phear, J. 
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Immuvtable property ahouJd always, if posaible, be retained in statu quo, 
until the suit which is to determine the title to it shall have been decided (1) 

The lestramt imposed need not necessarily bo absolute, but should be 
such vs the circumstances require So where the subject-matter of the injunc- 
tion comprised mortgage bonds and Govemmeut promissory notes the order 
of injuuetiou while prohibiting iny alienation of or dealing with the bonds or 
notes by the defendant, permitted him to sue upon the mortgage bond and 
t lice stops to icaluo the amount covered thereby, and ordered the money uhen 
iLili7ed to bo kept m Court until the disposal of the suit, and as regards the 
liiomisHQiy notes pecmitted him to draw the interest as it fell due from time to 
lime (2) 

In gnntuig v temporny injunction rcatrammg the alienation of propeit}, 

I lie subject of suit, the Court will, as m the case of other mjunotiona, first si,e 
Ih it tiieio is i bona fide eoutcntiou between the parties, and then on which side, 
m tho o\eiit of obtaiuiug i successful result to the suit, will be the balance of 
meonveuieuco (3) if the injunction do not issue, bearing m mmd the prmciplc 
(aiictid) illudcd to) of ict lining immoveable property in statu quo {4) 

The wionglul sale of piopcrty m execution of a decree is only one form of 
uiieiiutiou which may bo icstraiued yendente iile(5) Even a judicial «alc if 
wiou,jful, will be icstiamcJ upon principles audtircumst luccs which aio hereafter 
de lit with 

in urdei to obtam lu injunction under the lulc theic must be (o) i 
lu which the injunetLou may be giantcd,((j) and (6) the thte%teued danger of 
wiste, damage or ahenatiou must be alleged and proud, (7) (c) m respect of 
piopetty wiiicJi IS m t/ispu^c in that suit (8) 

“Wrongfully sold in execution “ — This is one of scaeral foims of m- 
junction in restramt of judicnl proceedmgs (9) Prior to the Specific Relief 
Act tho High Court restiamcd by injunction proceedmgs to be instituted and 
pending , as ilso pxoceeduioS not instituted but thicatencd, and prohibited the 
e\ecutiou of decr\.es ^^hlc]v had been or might be obtained (10) The matter is 
now IS iCjjirds permanent injunctions governed by the Specific Relief Act and 
us rCpUids temporary injunctions m part bv the Code opinion has been 
I \pri “>ed that temporur) injunctions are limited to matters mentioned m 
Mots 192 lud 493 (now it 1 and 2) of the Code .iVnd on this ground the Coiut 

icfuscd in interlocutor) injuuctiou xcstrammg the defendant proceedmg ViUth i 

hint lilcd by the defendant a^jaiust the plaintiff in tho Small Cause Couifc until 
tho la irmg of i suit ui the Hi^yh Court in aahich in applic itiuu for an injunction 
was m uk (11) But this c isc has been dissented horn (12) It seems anomalous 


(1) (jomca i Ciutcr, \ lud, Jur, N b 411 
(15> 0) 

(_) Ctiauiiilit Jha t lotlii oiai 1 biu^li 
1! hiuluT, .. L luJ, 107 (IbJu) 

(3) (joluL* tbunler Oooh ) r Moliiiu 
thuudir ijhiMt, 13 M B Jj, Jo (lb 0) 

(1) Gouii.3 r Cartir 1 I« i Jur , N b, 
111 tlboo) j^rlbcar ' 

(3) CulIcU » vp- cil 

l') I » 


(7) lb , IVosiumo ^lo3l,■oDosst.ot' Woouuk 

Mojto n W i iOJ (18 0) 

(8) 11.1 iiJejist c. IitkChiiKlcrGooho 
t Moh t Ciiuii I r till k,«., ]J W It 9o» 

(lb 0) 

(9 Woudnif li>2 (1 «r; 

( lot 

I v.- \ / n and d, -7 IJ do7 

(I 

t 


L u N asdjy,.), 
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(hit 1 perpetual injutic(ion iiuy bo gnntod, but not an interlocutory one, 
where to refu-so it ini) be to nuiko the proposed decree unfnictuous An m 
junction m re«pcct of cml judicial proceedings nia> haac reference to an action 
or to proceedings taken in execution of u decree obtained therein R 1 deals 
with the particular ca«c of WTongful sale m execution, a provision uliich was not 
contained m the Code of 1859 Sect DC of the Specific Relief Act was not 
intended to and docs not affect teniporar> injunctions applied for under sect 
492 (now r 1) against the wrongful sale of jiropcrt) m cxccutiou of a decree 
Therefore a subordinate Court inaj i<;suc an injunction restraining proceedings 
m execution pending before a superior Court (1) 

Tlie law docs not sa} that a propert) is, or is about, to be wrongfully sold, 
but that It 13 m danger of being xrrongfulfj sold (2) These words are wide 
enough to include, (3) and the section is, in fact, moot commonly applicable to 
chiins m execution made under 0 XXI r 58 If a claimant under that rule, 
whose claim has been disallowed, institutes a regular suit against the decree 
holder, the Court has power to grant an injunction stajung the sale pending 
the decision of the suit (4) iVnd the Code baaing been amended so as to admit 
of the grant of an interlocutor) injunction in such a case, the procedure indicated 
br the rule should be followed, and a sale should in ease of applications by tJiird 
parties, be rcstiamcd b) injunction in the suit brought to try the title, and not 
by the order of the Court executing the decree (5) .\iid m the execution of a 
decree ordcruig the sale of propert), it is not competent for a Court to refuse 
to cell it because a stranger who is m possession of such property impeaches the 
decree , the course open to hun if ho wishes a stay of execution being to file 
a suit and obtain an injunction for that purpose (6) But though where propert) 
IS m danger of wrongful «alo the Court may issue an injunction restraining the 
defendant from enforcing his decree agamst the propert), yet when the Court 
dismisses the suit m which the injunction is sought and has been granted, it has 
no right to further rcstram the defendant from cxccutmg upon the mere possi 
bihty of the Appellate Court reversing its decree Once the suit is dismissed 
the Court has, m point of law , no power at all to deal with the proceedings m the 
suit in which execution has issued (7) Upon the dismissal of a suit for an 
injunction restraming the sale, the Appellate Court may issue a temporar) 
injunction restraining the decree holder from proceeding with execution pending 
the appeal , (8) and the application may bo granted subject to the terms of the 

I{a£li Bchary Uey I Bhowani Churn Bhose Itup Lall Dass, 12 C 5in (1686) 

34C 97(1906) where it was also pointed out (4) Ib , AbJullah i> Banko Lai P B 33 
that the High Court has a general Equity A 79 (1910) 

jurisdiction independent of the Code (5) Ib , a case which clearly omphasiies 

(1) Amir Dulhin v Administrator General tlio difference between the former and the 

of Bengal, 23 C 351 (1895) present law 

(2) Brojendra Kumar Rai Chowdhury v (C) Purshottom Vithal v Purshottom 
Rup Lall Dabs, 12 C 515 617, 618 (1886) , Tswar, 8 B 532 (1884) 

SCO Fulkuraar t> ChanshyamMisra, 31 C 611 (7) Gossam Money Purco i Gour Pershad 

(1903), and as to an injunction being conse Singh, 11 C 140(1884), referred to mYamin 
quential rohef as held in the Jalfcr /■aso, seo ul Dowlah t Ahm«l AIi Khan, 32 C 5 CI 
Kunj Behan t Keshav Lall, 28 B 507 (1894) 

(1004) (S) Kirpa Days) t Rant Kishon 10 \ SO 

(3) Brojendra Kumar Rai Chowdhnry i (1887) 
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applicant gumg such security as the Court tliiuks fit{l) Tins decision has, 
however, recently been dissented from, the Court holding that m a case like 
this it was impossible to say that the propcnrty was m danger of bemg wrongfully 
sold • that sect 492 of the last Code required tliat it must be proved” that 
the property was m such danger, and that to hold m such an application this 
was proved would be to decide an appeal which was not before the Court (2) 
It IS submitted that the question is rather one of fact than of law, though no 
doubt dealmg with the matter as one of fact the decree appealed from would, 
unless it was clearly erroneous, prove a serious obstacle to the grant of an in 
junction. The Code directs that ordinarily before granting an injunction notice 
of the application should be given to the opposite part) (3) Where a Court 
made an order grantmg a temporary injunction without directing notice of the 
application for an injunction to be issued to the other side, and its order directmg 
stay of sale of property in execution was passed ex parte without the other side 
bemg given an opportunity to show cause, it was held that the order was 
irregular (4) The application should be made without unnecessary delay, (5) 
and should on the face of it disclose a sufficient ground to warrant an order 
bemg made as prayed (6) The meaning of the word “ wrongfully may, in 
certam cases, be open to doubt (7) It is, however, clear that the property 
IS not m danger of bemg wrongfully sold, when the plamtifi has no title to or 
interest m it, or if he has an alleged interest, when sucli interest is not the subject 
of sale in execution (8) So where ancestral property was attached m execution 
of a decree and a son of the judgment debtor instituted a smt to establish Ins 
light to the property and made an application for a temporary injunction 
directing stay of sale pending the decision of the suit, it was held that, inasmuch 
as what was ad^e^tlsed to be sold was the right and interest of the plamtifis 
father m tlie property, it could not be said that the property was being wrong 
fully sold in execution of a decree and the temporarj injunction ought not to 
lia\e been granted (9) It has been said that m interpreting this portion of the 
Code a Judge cannot be too careful as to the mode m which he permits the 
cf the Courts to he osod for the purpose of euehirng s pisistiff ^ 
one suit to delay a decree holder m another from obtaining the fruit of his judg 
ment by executing Ins decree m ordinary course against the property of his 
judgment debtor At the same tunc, it is of course, most desirable to guwd 
as far as possible, against a multiplicity of suits, winch was one of the objeVts 
the Legislature had in view in enacting tlio provision lu its present shape Tjlic 
Courts will, tlierefore amongst other things, consider whether the refusal! to 
grant the application for an injunction will result m further litigation, and whctjlicr 
any practical injurj will result to any one if the injunction be allowed (10) It Jins 


(1) KiipaDa^alt Rani Kulion, 10 A SO 
(1837) 

(2) inre Chan lo Bihi, 20 \ 111 (1004) 

(1) R a 

(4) Amolak Ram i Sahib Singh, 7 A fHI 
(ISbO) 

('.) 

(.1) II. 


(7) KirpaDayalv Ram Kishoii, 10 A 
S2(1887) Sco /n rc Chanefo RiLi, 20 A 3ll 
(1904), ituprn 

(8) \moIa] Rnm t Snhlli Singh, 7 A 
(l5»So) 

(0) Ib 


(10) Ptr Straighl, 1 , m Kirj a Dayal v 
ItaniKuhori, 10 A 80, 82(1687) 
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l)ccn iiclj l>} the Vllibibid High Court Ihit the term ‘ decree is used in the 
Code (1) docs u >t mcluclc the decree of a Court of llcvcnuc ind that therefore 
in spphcition for sti) of sale m execution of i decree of a Court of Reaenue 
m a suit unlor sect 93 of Vet \ir of 1831 cannot be entertained by a Ciail 
Court (2) 

Fraudulent disposition of property — Ihis proaision differs from that 
cnactid b) clause {a) m that the propertj dealt with bj the injunction is not 
the \ rojKrt) in di'^putc in the suit namel) that to which both parties lay claim 
an 1 the title to a\lnch has to be decided but is projxjrtj uhether moaeabic or 
immoacablc (3) the title to avhich is admittcdl) m the defendant and therefore, 
not in dispute in the suit It presupposes a general intention on the part of 
the defendant to defeat and defraud his creditors and pernuts of an injunction 
analogous to the remedy of attachment before judgment (4) The ordinary 
rule IS that pending a suit to enforce a general claim against a person there 
c innot be an injunction to restrain him from parting or dealing aaith his property 
not being proj ert} specifically in dispute in the suit (5) When hoaacacr such 
intended parting and dealing with property is not done in the bond fide exercise 
of ownership but with an intent to defraud persons who being creditors of 
the owner, haae or ought ha\c the right to resort to such property m satis 
faction of th ir claim there arises m their behalf an cqmt> to restrain such 
tlircatcncd dealing with the property even as against its legal owner Both an 
attachment un ler 0 \X\Vin r 6 and an injunction under this douse have 
as their subject maltcc not the property m suit but the properU of the defen 
dant therefore applications un ler these provisions arc clearly distiuguishablo 
from an application for au injunction under clause (o) against the waste damage 
and alienation of property vvhich is in dispute in the suit Vnd as applications 
under that Order and clause (fi) arc both distinguishable from an application 
under clause (a) so also applications uuder that Order and clause (h) it..>pectivcl} 
are clearly dl^tlngal8bablo from each other 0 \XX\III r 6 is applicable 
onl} to cases where it is probable that the defendant is about to make a\sa} 
with his property so as to make it impossible for the plaintiff to execute any 
possible decree against him and empowers the Court in such a case to make 
an order calling upon the defendant for security and in default thereof to 
attach the propert) It has no application where the propert) is the property 
insutl whichmust ifnecessary be followed under the provisions of r 1 clause(o) 
The latter provision applies to a case where it is shown to the satisfaction of 
the Court that the defendant in possession is likely to damage and make away 
with any property in dispute in the suit and empowers the Court in such a 
case to issue an injunction to the defendant to refrain from the particular act 
complained of (6) But though 0 XXXVIII r 6 and r 1 clause (6) of this 
Order have both this m common that the property to be dealt with by the Court 
13 not that in dispute in the suit the following important differences exist between 

(1) S 2 GOO 

(2) Onkar S ngli V BbubSmgh 1C A 496 (o) Bishambcr Sahai v Sukhder 10 t 

(1894) 186 187(1807) 

(3) Collett op cl 2Co (6) JoynaraioGeereer Sh bpersad Gcerec 

(4) Sco Bob nsoa v Pickering 16 Ch D C W R AIisc 1 (18CG} 



1206 


THE CODE or CIVIL TROCEDURE 


Fiest Sceed 

0 39,r 2 


applicant gi\ing sucli security as tlie Court thinks fit (1) Tins decision has, 
however, recently been dissented from, the Court holding that in a case like 
this it was impossible to saj that tlie propertj was in danger of being ivrongfully 
sold tliat sect 492 of the last Code required tliat it must be ‘'proved ’ that 
the property was in such danger, and that to hold in such an application this 
was proved would be to decide an appeal which uas not before the Court (2) 
It 13 submitted that tlie question is rather one of fact than of law, though no 
doubt dealing with the matter as one of fact the decree appealed from ivould, 
unless It v,3.s clearly erroneous, prove a serious obstacle to the grant of an m 
junction. The Code directs that ordinarily before granting an injunction notice 
of the application should be given to tlie opposite part} (3) "Where a Court 
made an order grantmg a temporary injunction without directing notice of the 
application for an injunction to be issued to the other side, and its order directing 
stay of sale of property m execution was passed ex parie itliout the other side 
being given an opportunitj to show cause, it was held that the order was 
irregular (4) The application should be made without unnecessary delay, (5) 
and should on the face of it drcloso a sufficient ground to warrant an order 
being made as prayed (6) The mcanmg of the word " tvrongfulhj may, m 
certam cases, bo open to doubt (7) It is, howcaer, clear that the property 
IS not m danger of being wrongfully sold, a\hen the plamtiii has no title to or 
interest m it, or if he has an alleged interest, when such interest is not the subject 
of sale in execution (8) So where ancestral property ^as attached m execution 
of a decree and a son of the judgment debtor instituted a suit to estabhsli his 
right to the property and made an application for a temporary injunction 
directing stay of sale pendmg the decision of the suit, it was held that, inasmuch 
as what was adaertiscd to be sold was the right and interest of the plaintiffs 
father in the property, it could not be said that the property was being wong 
fully sold m execution of a decree, and the temporary injunction ought not to 
have been granted (9) It has been said that in interpreting this portion of the 
Code a Judge cannot bo too careful as to the mode m vlucli he permits the 
machinery oi the Courts to he used lor the purpose ol cnahhng a p’laintiTi Vft 
one suit to delay a decree holder m another from obtaining the fruit of his jiidg 
ment by executing his decree m ordinary coumc against the property of hi' 
judgment debtor At the same tunc, it is, of course, most desirable to gu’»rd, 
as far as possible, against a multiplicity of suits, which was one of the obje^s 
the Legislature had m view in enacting the provision in its present shape llhc 
Courts will, tliercforo, amongst other things, consider whether the refusali to 
grant the application for an injunction will result in further litigation, and wlicijlicr 
any practical injur> w ill result to an> one if tlio injunction be allow ed (10) It 


(1) Iviqta Day'll i Ilani Kulion, 10 A 80 
(l&St) 

(2) /nreChanloBibi, 20 \ 111 (1004) 

(j) n 3 

(4) Amolal. Ham « baliib Siiigli, 7 \ T 0 
( ] SaO) 

(5) lb, rsi 

(') Ib 


:» 


(7) KirpaDayali Ram Ivisboii, 10 ’ 
S2{I887J Sco/rtreChftni]oIJibi,20A 3/1 
(1901), mpra 

(8) \molak Ram r ‘mIiIIi Sin„l , 7 A 0 0 
(1835) 

(9) Ib 

(10) rtr Straight, 1 , in Ivui a v 

Ilani Kuiiori, 10 A SO, 82 (1887) 
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been held by the ^Vllahabad High Court that the term “ decree, ’ as used m the 
Code (1) docs not include the decree of a Court of Revenue, and that therefore 
an application for staj of sale m execution of a decree of a Court of Revenue 
m a suit under sect 93 of Act XII of 1881 cannot bo entertained by a Cml 
Court (2) 

Fraudulent disposition of property.— This provision diflers from that 
enacted by clause (o), in that the property dealt with by the injunction is not 
the property in dispute m the suit, namely, that to which both parties lay claim 
and the title to which has to be decided, but is property whether moveable or 
xinmov cable, (3) the title to wbich is adimttedly m the defendant, and, therefore, 
not m dispute m the suit It presupposes a general intention on the part of 
the defendant to defeat and defraud his creditors and permits of an injunction 
analogous to the remedy of attachment before judgment (4) The ordinary 
rale is that, pending a smt to enforce a general claim against a person there 
canuot be an injunction to restrain him from parting or dcalmg v\ ith his property, 
not being property specifically in dispute in the suit (5) When, however, such 
intended parting and dealing with property is not done in the bond fide exercise 
of ownership but with an intent to defraud persons who being creditors of 
the owner, have, or might have, the right to resort to such property m satis* 
faction of their claim, there arises m their behalf an equity to restrain such 
threatened dealing with the property even as against its legal owner Both an 
attachment under 0 \XXVIII r 6 and an injunction under this clause have 
as their subject matter not the property m suit but the propertv of the dch n 
dant, therefore applications under these provisions are clcarl) distinguishable 
from an application for an injunction under clause (a) against the waste damage 
and alienation of property winch is in dispute in the suit And as applications 
under that Order and clause (6) are both distinguishable from an application 
under clause (a) so also applications under that Order and clause (6) rw.*pcctivcl) , 
are clearly distinguishable from each other 0 XXXVHI r C is applicable 
Old) to cases where it is probabk that the defendant is about to iiiahc awaj 
with Ins property so as to mahe it impossible for the plaintiff to execute any 
possible decree against him, and empowtis the Court m such a case to mahi 
an order calling upon the defendant for security and in di fault thereof 1 <> 
attach the propirtv It has no application where the propertv is the projfCrt’j 
tnsiiif.wiurhmust ifnecessary.befollowedundtrtheprovisionBofr 1 claus« (o) 
llic latter provision applies to a case where it is shown to th' satisfaction of 
the Court that the defendant in possession is likely to dainag« and niakt awaj 
with any propi.rt) m dispuU m the smt, an 1 empowers tht Court m such a 
case to issue an injunction to the defendant to refrain from the particular act 
complained of (G) But though 0 XXXVIII r 0 and r 1 clause (l») of this 
Order have both tins in common that the property to be dealt wath b) thi Court 
isnotthatindi puteintUe&mt thi foUowmgimportantdifiv^tcncvsexvst between 

(1) S 2 GOt*. 

(2) OnLtir Istngb r BhubSingb, It, \ 4 0 (5) BuhsmUr r Sukhder, lb K 

(ISDl) ISO, IS7(l!'j;) 

(3) C Uett, op cl 2&5 (6) JojaarnaGfcrr^r **1. 

(4) llobiQ«oQ r PicL<.rui£, 1C Cli P C W It . Mor , 1 (I'-Ob). 
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these provisions In the first place, the property is actually attached in the 
one case, 'while m the other the property is left m the owner’s hands, subject only 
to the prohibition enjoined by the injunction Secondly, the provisions as to 
attachment are generally limited to property sufficient to satisfy the decree 
which may be passed in the suits m 'which the application for attachment is 
made Thirdly, questions have arisen as to the possibility of attachment where 
the property is beyond the jurisdiction of the Court in which the suit is pending, (1) 
whereas an injunction, m so far as its action is fcrsonam, is not so limited 
Lastly, any private alienation made subsequent to attachment is null and void , 
but such IS not the case 'with alienations made subsequent to the issue of an 
injunction either under clause (a) or (6) of the first rule (2) 

“ Breach, of contract.” — See Woodroffe on Injunctions, Ch AT , wheie 
the subject is fully considered AVhethcr or not there has been a breach of 
contract in any particular case depends on the facts of that case, and the sub 
stantivo law governing it The ordinary remedy for such breach is damages 
Extraordinary remedies are specific performance, rescission, cancellation, 
receiver and injunction With this last relief in its temporary form, the Order 
alone deals The Court will interfere by injunction, to prevent the violation 
of contracts, and to compel parties to perform their covenants .and agreements 
by injunction, temporary or perpetual, mandatory or otherwise Certain 
common conditions are essential to the grant of this relief, viz (o) the Court 
must bo one of competent yunsdtcfto» (3) to grant the relief prajed, (6) the 
agreement must constitute a contract (4) (c) such contract must not be one the 
perfoTinancc of which would not be sjycafically enforced, (5) for injunctions 
respecting contracts must be governed by rules relating to specific perform 
ance (C) Where an agreement is of an afi&rmative character, the remedy he 
m specific performance, and an injunction may also be granted both for^tl» 
enforcement of negatiae terms, if any, and also in aid of and anciDary to^Ui 
relief sought by ■way of specific performance of the contract If, howev' f 
an agreement, though of an affirmatne character, is such that the Court noyu 
not specifically enforce it, no injunction will be issued to prevent the bree> 
thi.rcof,(7) except in certain cases of negatne agreements coupled with affirmati?^ 

(1) Sco notc3 to rules dcilmg with attach Bhikaji Saliajo t Rapu Sayer, 1 B cj| 

Jiicnt before judgment (1877) In the case of voiijablongrceiueots a , 

(2) Delhi A, London Banl« v Ram Narain, injunction may bo granted when the persoj 
9 \ 197,499(1837) fin this caso the Loner at whoso instance tho contract is roidablc ha- 
(’ourtiasucdaninjunctionuiiders 492,cl (li), elected to ratify it, provided that ratificatioi: 
but the facts proved do not appear to baro is not (as m tho caso of a minor) impossible, 
warranted tho order Tho clauso requires (5) WoodrolTc, 195 

not only proof of altcnii Udalicnation, but of (0) Sco Act I of 1877, S3 151 CG (/), 

intent to di fraud J lio High Court appears Joyces Doctrines, 201 Vs to confract^j 
t I have coiisidircd that tho injunction waa which cannot Lo specifically enforced, sec, 
not 1 g-ill^ L'vsucd, } ut disposed of the caso a 21 Act I of 1377 , oodrolTc, 197 , for] 

111 Oil another point , foil m Manohar Das i whom conlracta ma> bo specifically cii 
f am Viitarl’anle 27 \ HI (lfK)3) ) forced ib 297, against wh m coiUraclH 

(3) Wooilrnllc 1 >0-191 may bo so enforced, lb 211 

{l)Ib.l91 I'll s 1 110 injunction can I o (7) Vet I <flS77 s GG il (/<) 

..rante 1 in r i|-cct f a voil ngreemont 
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agreements not specifically enforceable (1) (J) The grant of rebel must not 
affect the operation of the Indian Registration Act (2) 

Particular principles arc applicable m cerium particular eases of contract 
or transfer of propertj such as injunctions between partners , (3) against 
companies , (1) clubs, societies, c.aste3,(5) between mortgagor and mort- 
gagLC , (6) lessor and lessee, (7) m eases of trust or other fiduciary relations , (8) 
against executors and aduunistrators , (9) and against corporations (10) 

“Or other injury.” — That is, any legal injury other than that arising 
from breach of contract, as m the ease of obligations arising from transfer of 
propertj or trust, (11) or meases of tort (12) As an injunction will only be granted 
to preaent the breach of an obligation that is dulj enforceable by law, there 
must be in the first place a legal right and an invasion or threatened invasion 
of that right. This is a question u hich must be decided according to the particular 
facts of the ease, and the substantiae law of torts goaermng those facts AVhile 
it 13 not nccessarj in this or in ana other case that actual injury should have 
been suffered, the Court should be satisfied that the apprehended injury anil 
be either continuous or frequcntla repeated or serious (13) In particular, an 
injunction anil not be granted to prevent, on the ground of nuisance, an act of 
avluch it 13 not reasonably clear that it anil be a nuisance (14) The applicant 
must baa c a personal interest m the matter , (15) and he must not haa c acquiesced 
m the anong complained of (1C) The conduct of the applicant and his agent 
will be considered, (17) and an injunction anil not be granted when equally 
efficacious relief can otheranse bo obtained, except in case of breach of trust (18) 
The balance of convenience anil be considered (19) and m the exercise of the 
wide discretion with which the Court is aested the whole of the circumstances of 
the particular case (20) Injunctions haac been granted m eases of defamation, 
malicious words, and slander of title (21) against trespass and waste , (22) 
against nuisances , (23) such a« those m respect of air, light, water support, way , 
against infringement of copyright, trademarks and patents (24) and any other 
wrongful act, whatever may b»* its nature (25) This is now made clear, though 
it ought not to haae been ever doubtful, (26) by the addition of the words “ of 
any hind ” 

(14) Act I otl877, B SO cl ( 9 ) 

(15) Ib.s 5G cl (/} 

(IC) Ib.d (n 
(17) lb, cl (,) 

(IS) lb. cl (0 

(10) Sec Clerk and Z^ndsell, TortB, C81 
(201 Woodroffe, Ch VIT p 2S7 Act I 
of 1877, 3 &4 

(21) Ib , Ch VIII 

(22) Ib , Ch IX 

(23) Ib , Ch. X 

(24) Ib , Ch XI 

(25) Ib Ch. XII 

(26) The dcci:>ion m Darab Kuar r Gumti 
Kuar. 22A 449 (1900), that the section does 
not apply to cases of injury m tort and acts 
of trespass, la clearly erroneoua. 


(1) ActI o!1877,8 57 AstoaffirmaUTcand 
negative covenants, see Woodroffe, 2o9-224 

(2) ActI of 1877, s 4, cl (c), Woodroffe, 
204-209 

(3) Woodroffe 241-247 

(4) Ib , 24S-250 

(5) Ib 251-250 

(C) Ib , 257-250 

(7) Ib,261 

(8) Ib, 262-271 

(0) Ib , 209 

(10) Ib, 271 275 

(11) Ib.Ch M 

(12) Tb , Ch VIL 

(13) Ib,2S3, as to threatened but m 
complete acts, see Bindu Basini Chotrdbram 
tf lahnab Chosvdlirani, 24 C 200(1890) 
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3 Tlie C'oiut shall in all cases, except wheie it appears 

Before granting ,n- granting the injunction 

junction Court to direct would be defeated by the delay, before 
notice to opposite party. granting an injunction, direct notice of the 
application for the same to be given to the opposite party. 

4. Any order for an injunction may be discharged, or 

OrSor tor in,nnot.on Varied, Or Set aside by the Court, on apphea- 
may be discharged, varied tion made tliereto by any party dissatisfied 
or set aside. order. 

Practice. Notice — The present Order contains the practice as regards 
temporary injunctions The practice as regards perpetual injunctions is the 
same as that which governs the making of decrees generally (1) Injunctions 
are granted upon suit, and should as a rule be specifically prayed for when the 
obtaining of this form of relief is a substantial object of the action In urgent 
oases application for an injunction may be made ex parte without notice and 
before or after appearance As, however, enacted by r 3, notice as a general 
rule must be given to the opposite party The power to issue an ex parte m 
junction no doubt exists, but the greatest care should be emploj ed m its exercise, 
and only in cases where considerable mischief might ensue if the issue of the 
process were delayed until notice was given (2) If the Court he of opinion, upon 
an application ex parte, that the case is not so urgent as to require its immediate 
mterfcTence, it will either grant a rule ms% or order notice of the application 
to be served on the defendant Where an injunction is granted without notice 
the party aggrieved may apply either to have it discharged under r 4 or he 
may appeal , (3) though the former appears to be the more proper course No 
appeal lies from an order refusing to issue an injunction without notice to 
the opposite part) (4) In other than urgent cases application is generally 
made by motion for a rule msi or upon notice before or after appearance of the 
defendant 

Instead of issuing an injunction m the first instance the Couit may giant 
an order, (D) which isically anorder in the nature of an injunction granted 

when the plaintiff, not showing quite a case for an ex parte injunction without 
more, shows a case for giving short notice of motion for .an injunction and for 
protection in the meantime 

An mlerirn order and a rule nwi may be, and ordmaiil) arc, granted at the 
same time In the case of every application it must be proved either (as is 


(1) Woodroflo, 120 cl seq 

(2) Ib.lSO, Ilant Secretary of State, 27 
121, t"l (1003) , rreeman i l(cArtl>ur,2 

fajl A, BclJ, 10, 24 (ISll) , seo Soliocbuny 
Dfwnto i Ilurrco Kwio Roy, 2 Bouin 02 
(18.40), \nialalc Ram t Salub Singlt 7 A 
® aO ( 1 bhi,) 

(J) liualaL Rum I ‘'dhib bin^li, 7 A 050, 


CS2 (18S5) 

(4) Luui luM, 12 ir ISO (ISSb) 

(5) n> ulticli tlio ilcfindaiit u nslraincl 
until after a ] articular day named, iiLcrty 
tioing^ncn to tlio plainlill to servo notice of 
mrtuinfor an injunction for the <iay before 
iiucli day 
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usu'illj' tlie case) by alEclavit, or otIicr^\)sc, that sufljcient grounds exist for the 
grant of the relief claimed (1) The defendant’s admission may , of course, be 
sufficient (2) Particular care must be taken to state all material farts fully 
aud fairly m applications for an ex parte injunction, (3) such as injury, (4) defen* 
dint’s intention to waste, diuiage, alienate, or to commit some other threatened 
injury (5) 

If sufficient pnmd facie evidence is given the Court may cither grant an 
injunction absolutely or as provided for in r 2 on terms It may require tbe 
plaintiff or defendant to enter into terms as a condition of withholding an injunc 
tion The most usual undertaking is to require a plamtiff as a condition of the 
Court’s interference m bis favour to abide by any order which it may make 
as to damages (0) The undertaking is ordinarily given by Counsel or pleader 
on behalf of the patty for whom he appears, or by the party appearing m person, 
and forms part of the order of injunction 

In some cases the motion for a temporary injunction is treated as a trial 
of the action, and the hearing of the cause is not proceeded with, the injunction 
being by consent made perpetual on the motion In cases, however, where 
relief, additional to that by injunction, is sought, such a course is not feasible, 
and the trial proceeds, when upon judgment the injunction is made permanent 
or dissolved. If upon judgment the action is dismissed, any injunction which 
may have been granted goes as a matter of course An injunction which has 
been granted upon an interlocutory application is superseded by the judgment 
in the action If it is intended that it should remain in force it must be expressly 
continued. 

Discharge, Variance and Dissolution A marked h ature of temporary 
injunctions, as distinguished from thovi which arc final or perpetual, is that 
the former are liable to be dissolved on notice upon sufficient cause shown at 
any stage of the proceedings after, or perhaps even before, the coming in of the 
answer (7) The application sliould be made on motion at any time Ixfore the 
licanng of the cause in wlucli it was granted (8) and before the Court by winch 


(1) boc* Jagjoran NanaUiai i Shrtdliar 
llalkriilina Nogarkar 2B 20u(li>77) 

(2) Goluck < liundcr Gooho i VMum 
( liundi r Glicwo ITM ll.yj(lS”0), Vppaji 
Patil t \i a, JO n 733 (1002) or il roa) |,o 
a long way lo remody dcfccU in the |lamt 
Kiinj Bcliari t ]\c»liav I>ll, 2» B 307, 372 
(1001) 

(3) rn-cman i Metrthur, 2 TajL V Boll, 
JO, 25 , Joyce, In; , J2 l>3 

(4) \VooJro3i.l37, Sixllmg, 5I Wl. , 
Jligh, Inj , a. 13S, but sto Kunj Iklian r 
Kcnliav I.all, 2s B 307, 37J (1 W4), agaiut 
too klrivl conatrucUun < { Mo(u->»J j V«.iings. 

( '■) \\ oodn tie, lU , O abildai I.aIluLLai r 
MuRiaial a 

B. H C, I’w. s5 (IsTl). IVM.UiO iluyte 
IViv-cv* r yyiHiiu Mit-ro Dossoo, 14 It 


409 (ls“0), Boj I ucliiniput Sinj,Ji t 
VrrrtarT of Stair, 11 B L U app 27 2S 
(IS~3J ( handiJat Jha I I'uJinanuii 1 bingh 
Jlaljadiir,22 r 479. JCCfJsJ3), Morawt Jhirr 
Strain Navigation Co 14 B Lit 332(lsT3) 

(0) S,t« oi to injunction* on U rir« \iunt 
natu Dry r Mackinto*h, G B L U 371 374 
(1871), Mona r River Strain Navigation 
Ca.KB LR.ll!.3Gl,3G<j(ls~7) lUtanjo 
lluroiaajr Jlvltlt walla r }>Ja]jr JIorua*;r 
BottVwaUa 8B ILC.lt Isl. l^( (IsTlj . 
Cbandn Nath Pal r Sn«Cwb i>lC^o*dli..r), 
6C \\ N 303(1'.'J), Mairaa RaJway Co 
r Iluat, 14 3iL Is 22 (Isju) . Kr f>a Dajai i 
Rata Kaaburi, lo .V. 20. s3 (IssT). 

IViaalru^r, 142, 

(s) J vrv. Icj , 12'.S, r. 

MeVnL_f. 2 TajL 4 Bt 1, 23 (IMl)j ba 



1-M2 


niE fODE or rim. rsocEorEs. 


2 > 1 ' 14 f : : 

” 5 , rr. . 


tr- f". Vi’ jr.-L ^''2,(1) cnl^ tL- Lis CKt-n triL-lrrcd, vfzkz . ^ 

-ppl on. h T^ida to ti<4t Cozzt to vLif h. tLe Cwn-*’' ?t.-’..-> Ltccm**' at*i ^ i- 
Tr of f I Icnri*- appIvL^tLioapp^ication-J tu-r tn*»- gran.>, 

and di- ^''latio’i of injanmon’ TLp- vill f^t-r.er Ec eontmaed 

fli /’Led .acroTcIin^ to tLfe n^rita is hy t(i4^ p’’ ^omcs -td tbi pre- 

f>''>ridfr7^’’ Cr~ of tL- f Tidcno- 

If «4a tnjarr-*ir’j obtain-d tx -parte is ^ d* os tE* czoTind ol cosi-t-^- 
ra r.tofr ..t'-rLil L.r* /jjiOTaninjaziC^oii;i«ii‘’cdosiioaL>’-L. ct i= Lavinj: 

ri I ^tn,d Ofl iniuiSc eat ^oand.» (3) the pUm^id mav ^pplv a^atn u Le can, 
make ont a ufanont 

Vn iiTpi' al I t-t nndf-r 0 XLIII r 1 (/) from order imdcr tLis tLe 
rot b-^ir ' hmited to an atSrrcatiTt; bat incindtag aLo a nc_»*ive 
o-dfr(lj 

Compennation for issue of inianction. — ^TL^ m tLe Li t C )de 
d< Jt «ith in sett r»7, «hicb h no~ incorpor*»ted m sect &5, vLnh ee 


5. An injunenon directed to a corporanon is binding nor 
lojcactifia to corpora- only On the corporation itaelf. bur aLo on 
iLafcir2ic?oaiuo“]c<n. members and officers of the coiporanon 
whoae personal action jt seeks to restram. 


Inlcrl&cuton/ Orders 

6. The Court may, on the application of viny p4.»rcy to a 
Poetrto order Interim slut, order the Sale, by any per-o.i. mined m 
such order, and in such maiUir^nd on such 
tenri-i as it thinks fit, of any moveable prv^'<wik'< 
subjf ct-/naWe/ of such suit, or aUached Itfjcre 
amt, which IS subject to speedy and nitar<il ot <.iijor 

any other ^unt and svjjficioit cause it utay he deb t'h’e " 

at oner. 

Sale of periahabic articles — ^Thc ben^^t of i'- jNaimv v . *''5 

of thi li t Vdih ahould pUinly lx? clainmbK in t t v'^-v ot s ^ ^ ^ 

judgment, ind tlu wftion has accoxdmjr Ivx \ o s ^ \\s n ' 

\m cn add' d j'o as to ciiipower the Coart to \ rdir » »\* 'k> v w s \ t 

stat' of thf marl « t requires such 'i courv 


S I ochTirry DoAto r Hume Ki»U> Hoy 2 
1*4 jIn n* Iltp , rj (iH I) Kerr, Inj <>3I 
(1) Woo.lrrff , it: 

(.1 I’lUh r rt IS n 1 ni. S s 

]Vc<iu»n r Me \rtl ur 2 TajI -'I 

(K n 

(3) lAjjiv-n I ShrMltiar 2 U — »»*S 


(ls7a). ''t'f* •. 1'* i~ 

1047 

(I) ICxSaJa Jau r \I.Li-iaa4 TaaK 1’ 
s (l''C), ll-ui I-U r lYav^ l.ar». 17 
C. IV N y*j(1913) La luai \**ra T r Iva-a 
CbAnn n>a, So V tJoHJl^) 
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7 (1) Tlic Coiut may, on tlie application of any paity to 

DetaUon, asiiit.an.dousuoUtermsai.ittlimUfit- 


prcserva 
tion inspection etc of 
subject matter of suit 


(a) make an Older for the detention, 
preservation or inspection of any 
property itJiich is the subject-MJaf^cr of such smt, or 
(w to which any question may arise therein ; 

{h) foi all or any of the purposes aforesaid authorize any 
person to enter upon or into any land or building in 
the possession of any other party to such suit , and 
(c) for all or any of the purposes aforesaid authorize any 
samples to be taken, or any observation to be made 
or experiment to be tried, which may seem necessaiy 
or expedient for the purpose of obtaining full infor- 
mation or evidence 

(2) The provisions as to execution of piocess shall applj, 
mutatis mutandis, to persons authorized to enter iiiidei this lule. 


“Application” — ibc apphcation can only be made aftci bummun^ lias 
been sened and after reasonable notice of the intention to appl) for the order 
h IS been gn cn m writing to the defendant (1) Sec nest rule 

Inspection — The principle upon nbich tbc right of lu&^’^i.tiou la jmitifled 
la tbit ^vhc^c\l.r in respect of the propettj oi an individual a right accrues to 
another which c innot be measured without inspcctioD of tbc subject or projwrt) , 
the Court is competent to compel the proprietor to permit such inspection as 
indispensable for admimstering justice (2) Under this rule the Court has jurie 
diction to make in order for preparation of an m\entor> (3) 

Detention, etc — order for investment is not an order for dctcutiuii, 
custod) or prescr^ atiou under this rule (4) 

“ Subject matter of such smt ” — flic words of the Lnglisli ruJi. or 
(i-s lo uhtch ainj quc<t\OH vuiy arise therein ’ were oiigmall} omitted because it 
was thought that the words marginally noted were buiboiculli touiprthtnsjM 
to COM r all matters in issue m the suit , (5) but thej h'i\L now bt* n ms. rlcd 

8 (1) ^Vn apphtation by the plaintiff foi an ouhi undci [s 

AppticaUon for such rule h or rule 7 may bo undo aftei iiotitc 
orders to be after notice to the defendant at am time after utstilu 
tion of the smt 

(2) ^kn apphcation by the defendant foi a likt order may 
be made after notice to the plamtifl at any’ time after apptaranu. 


(I) bcQ^otb^ t IlAm&£ami, 7 U. Z41 (U) Ainjfta r Vb Huaa*iu 1^ L U X 

(tss3) (19101 

(J) Dburonci Ubur Gboeo r Uodba (4) lb. 

Oobmd Ktir, J C. 117, *t pp. IJ], (.>) Sor&uui^biiu i .IM nj 

(ISM 404(1913) 
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9. Where land paying revenue to Government, oi a tenure 

, liable to sale, is the subieot-malfer of a suit, 
When party may te pul , ,, i i j „ 

in immediate possession I'll® ptirty in posSBSSlOn Ol SUCll land Oi 
oiia^Jtbesub]ect-/nfltte>' tenure neglects to pay the Government 
revenue, or the rent due to the proprietor of 
the tenure, as the case may he, and such land or tenure is conse- 
quently ordered to be sold, any other party to the suit claiming 
to have an interest in such land or tenure may, upon payment 
of the revenue or rent due previously to the sale (and with or 
without security at the discretion of the Court), be put in 
immediate possession of the land or tenure , 

and the Court in its decree may award against the defaultei 
the amount so paid, wth interest thereon at such rate as 
the Court thinks fit, or may charge the amount so paid, with 
interest thereon at such rate as the Court orders, in any adjust- 
ment of accounts which may be diiected m the decree passed in 
the suit. 

Decree not containing cider for adjustment— It ^\al» held m tt® 
uiidei-meutioued case (1) tliafc a separate suit was not uecessarj, and that 
^\h^'re a decree does not expressly direct an adjustment of accounts, such 
idjustment can be ordcied in execution if it be shown from the nature of the 
dccieo that it could and should have contained such an oidci and is imperfect 
without it. 

] 10. Where the subject-mattei of a suit is money or bome 

Deposit ot money, etc.. Other thing Capable of dehvery and any party 
m Court. thereto admits that he holds such money oi 

tkiing ub a party, t\ru.t it or 

IS due to another party, the Court may order the same to oe 
deposited in Court or dehvered to such last-named party, with 
or without security, subject to the further diiecftou of 
Court. 

Deposit, — Ihc lulc applies only when the. paity luahm^ tho admiMmii 
holds the property or other thing which the party in who^o favour the ordci 
13 made beehs to ha\e delivered to him But c%on if this rule n* intended to 
apply to a cabc where the propcity is not so held by the part} uiahiug ^ 
aduubsious. It would not cover the case where the money was held by another 
Court to the credit of another suit (2) 

(I) RaJLoy biiigli i Maiigid Itam, C C ISubrtthmaaiaay}ar, J ,diaa ] , astolwbility 

W N 710(lW)r) lor intu-cst for money not dtposiUcu, bto 

(J) llajih Pirlli^ birullii How i Ram Doas Go.^ainia t iVooUnuo Mo^wj 

It tjalt lUiij^uh A{ pa Koh*, J7 3L lOS (IflOJ) Doasoc, 10 W It JJ? (1371} 



OUDKU XL. 


of lUccinr^. 

I. (1) II /rtc it to the Comt to bo ju'l and 

Afianimcnt of re« coJitCHioi^ tlic Coiirt lli.vy by oidoi — 

(a) appoint a roceiNci of anfj piopoity, 
nhUfu r 6</ori or <i/ttr lUcrci ' , 

(&) amONO anjj por&on from the po-ist^iion oi tubtoil^ of tlic 
property , 

(c) tommit the suue to (he j)vd6ii>sivn custody oi ijuinago- 
luoiit of the rcceivei , .uul 

(i/) oQitfir upon the rcccncx .ill sucJi |)ouii> ,w to biiiig- 
iiiij .lud defending suits and foi tJit iiulwation, 
uivViugcmeut, protiction, prtseiv.ition .md iinpiovc- 
meut of the proj)tit>, the collection of tho xeuts and 
prohtb thereof, the application and disposal of such 
rents and profits, and the e\coutiou of documents 
as the owner hiinsoU has, or such of those powers 
as the Couit tliinks fit 

(J) Nothing 111 this rule shall authorue the Couit to icmove 
from the possession or custody of property any peisou whom 
any party to the scut has not a picscnt right bo to icniovc 

2 The Court may hy general or bpccial oider fix the amount 
, (0 6c 7 >aid 05 remuncratioH fot the stuiccs 

RemuDerdtion. ^ 

of the rccciier, 

3. Every receiver so appointed shall — 

(o) fwnish such security (il any) as the 
. Court thiul,.s fit, duly to account 
for w'hat he shall receive m respect of the property , 

(6) submit his accourita at such periods and in such foim as 
the Court directs , 

(c) pay the amount due from him as the Court directs , and 

(d) bo responsible foi any loss occasioned to tho piopeity 

by his wilful default or gross neghgence. 
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4. Where a rccciiei — 

Enfo/ctment of re- (Q) ^0 Suhuut liiS aCCOUntS at SUck 

ctJLers duties, yeriods and in such form as the 

Court directs, or 

(fe) jails to pay the amount due from him as the Court diruis, or 
(c) occasions loss to the property hy his iciljul default or gross 
negligence, 

the Court may direct his property to he atiaeJtcd and inaj such 
property, and may apply the proceeds to maJee goA any amount 
found to he due from Jiim or any loss occasioned hj him, and i>haU 
pay the balance {if any) to the rcceiier. 

] 5. ^Vhere tile properryis Lmd paving reveiije to Govem- 

Whea CoHeciop laay be inent, or land of Ttiucli the revenue iias been 
appoiaiei receirer. assigned or redeemed, and tie Court con- 

siders that the interests of those concerned Ttill he promoted 
hy the management of the Collector, the Couit may. nith the 
consent of the Collector, appoint him to he reteivttr of such 
property. 


Amendments,— Iha fwra.cr Chapin XXXM , dcahn’ Teth ll.cuvas, 
coatdined tHree secboiii, 0l'3, 0u4, and 505. Sect. 5 j 3 (suhlect to tliC 
aaiendnients it^hoaed) b^n iiicorpor,»t^d m rr 1-5 E 1 corrcspc'-di) 
the nrat half aad the last paragr,*ph of s^ct 505 E. - ciTispoads ffith ti" 
ar»t portion of clauie (d), the r«-«t of that dause lacing d la r. 1, E. 3 

la the second half of stct. 503, leas the h^i paragraph, -wh.ch h.^* Ven pJt a 
r 1 R 4 Is netr B 5 is sect. 501. Sect 505 has been omrted Thiaist*.? 
uo't unport^t change enected, a* the former xcstticuca of povrci to Ihci 
t-oarta and D^-tnct Courta has been remo\<.d Other .antndniinta of 
provnaona apneai to be of a T..xbal chiiacvj: 


Just and convenient. — TL words arc d-n^ i d n-i. m tn English Jiid-c-' 

inic Ac: wh.ch g'-vatlv<slaTgrdth'*po'5rtra winch th' Conrr ol Ch.»nccrTfornj(t^'’ 
iierti:>^d, and the Coaris in Indm have the fidlij-t ].nn^dl<^JL.n to appj.^t.*** 
^11 aa to xtinyTc a receiver m the enerciae of jnaici.d d. 2 vri tii n-{l) 

Dehnition and nature of the OSce of Receiver. — Areccuer 
(lincrmt r> n the parties to a c.»n». ..ppeunt* i bv the Conrt to recti"-' 

•.,nd ^ri^w-Tve the piop-wity cr iand in htig.*Hi.n J’rjj'e tUc when it dixa 
'-•tni ri.,.^n-blc to the C-onrt that either party 'Loidd hoM it , (J) or where * 
^‘.iTty .5 inconiiK.:<-Et to do so, -s in the c.a?e of an infant (5) A icc-ii'or .ii * 
•^md cnnn.dly of the Conn of Ch-nc«jy, ,^nd as a gcncrA 


(J) snruu e. s — - i-jA, J1 

U ,2 *J , r.in; c. SiLpani, 

Jldtr .N ). 

W .01 ILza ca r,ix.rcr. 1 , Srw ua 

Uiijuli Uciigiib .cvl tla.: U.? C.’-rl 


— (a./t ca aismorJy ai p.~.a-r-w 7 
_j caa o. il,e j.«ru .3 to V- rtci-' — 
s-e ftiutUj IW* >ij-o 5 t.'a !-.« n 2 i..r-r 
JlfZUM'Zk aj S' h *j IijJu, 

(C) Jwjrr, C. 
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j, mere cuatodiau lia\m’ uo except tho&e coufcrrcd b\ tin. order of his 

ippomtment, thoUjjh vnth the growth of Eqmti jurisdictiou it has become 
UbUal to clothe them with much larger powers than were formcrl} conferred (1) 
V rcceiicr is au o&icer of the Court through whom Equitj takes possession 
o£ the pro^vity which is the subject of a litigation, prebet^es it from waste and 
destruction secures and collects the proceeds and ultmuteh disposes of them 
iccordmg to the rights and priontie:» of those entitled thereto whether regular 
parties in the cause, or oul) coimiig before the Court in a reasonable tiiilc and 
in the due course of procedure to assert and establish their claims Vs the 
represeutatii c of the Court he is subject to its orders iccountable in such manner 
and to such persons as the Court ma\ direct and lias m his character as rcceiacr 
no personal interest saac that arismg out of his Muciara capacitj and rcsponsi 
hihty for the correct and faithful discharge of his duties He is not the repic- 
seutatiae of apart) orparties butthcreprcscntatiicoftbeCourt ( 2 ) Arecciacr 
can onl) be pxopcrl) granted for the purpoM? of getting m and securing funds 
which the Court at the hearing or in the course of the cause will haie the means 
of distributing among the persons entitled to those fundv (3) The leceiacr 
appointed m a particular suit is nothing more than the hand of the Court so to 
speak for the purpose of holding the projicrta of the litigants whcncacr it is 
nccessar) th«t it should be kept m the grasp of tbc Court in order to preserve 
the subject matter of the suit jicwdcutc fitc and the po >0 •'ion of the leLciNcr is 
simply the possession of tin Court To such au extent is this the case that an) 
ittcmpt to disturb that possession without the Icaic of the Court is 1 contempt 
of Court The receiver has uo jicrsonal ri^ht» 111 tlu projwrtv and he cannot 
take an) steps even for the purpose of defending his possession without tlu 
sanction of the Court Vlso as a rule so little jicrsonal interest of an) kind has 
ho in the matter that he is not justified himself in making au) application what 
ever to the Court If it is necessara that he should take action of ana sort it 
13 for the parties to the suit, or one of them to come to the Court to put him in 
motion and whatever the receiver rigbtl) do^s with repaid to the propert), 
ho does It simpl) in the character of agent for the owners of the propcit) or 
the persons iiitercslcd 111 It andwithcertamciceptionsinno eiist is principal ( 4 ) 
Vlthough ordmaril) a receiver docs not himself appl) for comincnciug proccidiUo^ 
for coutemj t and althou^li c.’^ufi’allv sj)caking thi action is taken bv tin | irtics 
bcncficialh interested in the propiitv fliirc is nothin^ to jrohibit hi'' iloin„ 
so Koceivors have on occasions taken iction tliciu';clv witimit the partus 
coming forward uv the matter ( 5 ) V receiver has u prijrutan rights <c 
interest whatever Ivotwithstandiiig bis appointimiit tin irujrutarv n^ht 
in the estate xcinailis in tlu pcr»«ou3 who arc b\ law entitled to the cstati (G) 
riic receivers po'ocs ion is not 1 |o<!scssion bi anv j er^onal ric.ht It u tin 


(I) Beach on Rcccimxs M.ct 1 Ho dm a 
not represent Uio tstaU but » uicrclj an 
oil ccr of tbo Court MiUtr t Kaai Uatijan 
CTiolrarartj 10 C. lOii (Issl) 

(.} Gluck and Bdktr Law of Itccx.ucnof 
(.oriwjations, sect. I 

( J) r^ans I (.o^tnlxi J Drew, Hi 


(IJWilkjiioQ r Gun..a<ili4r buklir 0 
B 1. R 4Stl atjp.4s7 rsS(l&71) 

( } Gn \ i IX eia 3Iohun iliakur .s C 
JStlHll) MuUamad Ka tm r lanclk]4 
kc«.a, 3a 5L o‘S (1911) 

((} Itaiu Lodiun ''ir\ar r >{ , 10 U 1 

iv.\ ni >'). 

1 I 
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possession of tlic Couit, and heis totally devoid of any mteiest in tlie property (1) 
A leceiver should not he appointed m superseasion of a bona fide possessor of the 
property in dispute unless there is some substantial ground for interference (2) 

The general objects sought by the appointment of a receiver may be described 
to be to provide for the safety of property pending a litigation, and until the 
hearing of the causej(3) or during the mmority of infants to preserve property 
in danger of being dissipated or destroyed by those to whose care it is by law 
entrusted, or by persons having immediate but partial interest therein (4) A 
receiver duly appointed is from the moment of his appointment to be considered 
as an officer of the Court itself He will be protected by it in the jiroper dis 
charge of the necessary duties of his office, the possession of the leceiver not 
being permitted to be disturbed without the special lea^e of the Court (5) and 
it will be treatedas a contempt of the Court if any sucbinteifeience takes place (6) 
the leason being as explained by Lord Eldon (7) that their possession is the 
possession of the Couit,(8) and the Court being competent to examine the title 
will not peimit itself to be made a suitor in a Court of law , but will itself examine 
the title, the mode being by permitting the party to come in to be examined 
pro interesse suo (9) 

The leceivei’s functions arc to obey the ordcis of the Couit, collect and 
account foi the lents, and manage the estate , and the Couit will sec that this 
is done and protect the agent appointed undei its ordci (10) Undei the last 
Code a leceivei might ha've been appointed of any piopeity moveable 01 im 
moveable, the subject of a suit or under attachment (11) The words of the present 
rule aio “ any property, ’ without either of these qualifitations, uliich hovcici 
doubtless still subsist Where a recei\er is required foi the iniipose not only 
of jeceivmg rents and profits, or of getting m outstanding property but of 
caiiyiiig on or supeimtending a tiade or business, he is usually called a manager, 
or a receivei and manager, (12) though the terms are synonymous (13) The 
appointment of a manager implies that he has power to deal with the property 
o^cl which he IS appointed manager, and to appropriate the proceeds m a proper 


(1) Wilkimoii I Cun^jadluir Sirkhar, 6 
BLR 480,493,491 (1871) 

(2) Sruuati Mathura t Slubdayal, 14 
C W. N 252 (1909) 

(3) lullct V \rni»trong, 1 Keen, 428, 
Owcni HoiuaB,4II L 1032, Woodroiro,4 

(4) Rtiinct oil Receivers, 2 

(5) Brooks i Grcathcad 1 J i W 178, 
Aii5,tl t Smitli, uyes J3 j 

(0) Broad t Wickham, 1 Sira 071 , 
Joliucs i CUughloii, Jac 073, DouJatKocr 
t raincswari Kocri, 20 C 025,029(1800) 

(7) AiijjCl i Smith, 91(1 ra, iii this case 
till, rule Mos hp ken of as aiphcahlo to 
Kqucatralon*, mIikIi ruin equally ap]tits to 

(<«) S<> a ric<.i\cr u u{qK>mU i to 

III IX. unto an 1 j runts of iiuiuu^i ihiu 


property, the tenants ra posaession bctoino 
Mrtually pro hac itce tenants of tlio Couit 
their landlord , Oit v Miitliia Chetti 18 M 
501, 503 (1893) Sco also Doulat Kocr t 
Ramcsuari Ivocri, 2G C G25, C29 (1899) 
Iho Court 13 not concerned with any claims 
of or xiolits Mhich may have accrued to any 
third jiaity by reason of any assignment or 
transfer duiuig tbo pendency of tho suit 

(9) As to the practice MitU regard to an 
oxamination pro n leicese suo, see 1 J 

179 

(10) Dinunatli Srcciaonco u Iftgg, -’Ilav, 
335, 397 (1803) 

(11) ^cct 503 

(12) Kerr, JIG , IVoodrolIt, 5 

(13) Om Mutlua CJicttf, 17 M AJl. 

( 18 * 1 ) 
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ii^n!i<r H( nl iuilt»«\ir) on JH VM nUiKL with the ijtiur il course of 
1 u*in( 111 jloilbs the i Aitiruhr trit!!* nn 1 ih the ‘^rr%ant uml olheer of the 
t’ouiJ an i uj in am qurhtj tn aii^inj Ic* the character « r drtaili of the 

I titiaj^ iiKnt Ilf* dm etc I li\ the (.’uurt, oehicli on a|i}i< tnt)n^ a jn»in_rr of a 
hueini « r uii lertahnu ni rfirrt av^uiura the inain^ 1111 iit into its own hand-* 
'lana^cijk arc ttnioiiMllo t«» the Court which apj'ojiiti them, and no ortlcr of 
am of the paiticK intcrtetcd in the huoiiuM mir which thca ire np^iouitcd 
iiianagi ra can itil*rfcre with thia tr«|x)n«ihi|ii% The Court will in no ca«e 
ae anie the uuiu^ciiient of a huMiUKair undcrtaLin/ CMtjit with 1 mow <0 
the win ling up an I f-ale of th< hu‘.inr*'a <r uiidirtakinp The rmiu^ciiicnt 
IS an interim management , ita nrccKsita and its junwliction upting out of the 
jiuiMlictKin to InpinLitc and kII , the hu'inc<vi or undertaking is inaiugrd and 
(ontinucd m order that it niaa lx, j>old as 1 f»oing concern uui with tin. sale 
the riiana„ctnenf en<ls k iiiaruger iiiaa lx a|ip<jrn{cd to earn on a jTivatc 
traifc cr l)u^In(^^ so is to wind it iip for ifn. Unefit of the parties interested (I) 
TlicCourt.if it can appoint a ter* isir hasainpli powir topruauU for the ni ma^t 
mint of the projicrta and can dr d with pru]xita which is umlir its control just 
as complctilj as the owner of tiu projxrta cm deal witli it (J) In r I's.s when, 
the nianag r of the estate mu't ncccvanU icxid in thi count rv win re the estate 
IS situated, It IS usual in Lnghsh practicv to idd to tin. 1 nh r dim tin.' the a^ point- 
mint of u nunagir, in urdir (or the ip{>oiutnunt of oni or more lonsigucis 
(who am the paid agents <>( the Court to maniac the cst itc winch is in the hands 
of the Court) resnUnt in hn^land to whom the produir of tin, projurta in 
«pii*.(n;n inai lie rt/nit(t<l ind In wlumiitmta lx. dtsposcd of (J) 

flu ]>oSM.x ion of tin mcmr is on Ik half ami for the 1 unfit of all the 
partus to the suit in whirli Ik is ippuintcd (1) Ills po^->os^ioii is the possession 
of all the parti s to the proiciding according to tlnir titles Ihc pro|>ert) 
m hia hands is in cu loJtn It fit for tin {nrson who ran nuke i title to it It 
does not follow that liccauso wide powers an conftrxid upon roiii\irs including 
1 jiowir to remoM the projKrta m po'scssion his nlition either to the Court 
or to the jurties mttristed m the proceeding uudiXpOca m\ cluiioi in proportion 
to the txtuit of Jus powirs(5) fJic appointment thou^^h it maj operate to 
eh in„t possession his no eiTect itself upon the titk to the properfj in an) w ai 
iinl deterniiins no right is bitwicii the pirtic»(G) Vlthough a recoiier is an 
ollicir to hold propirti for the iMiufit of the parte iiltmuteh entitled to it 


(]) Kerr J40, m bhort t> I’lcLiruig T M 
13:i (IbbJ), in wliiili the Court iliricUol a 
riccucr to inaiia(,i. tlio buoiubd uf » 
luiUmirs shop attached in csicution uf 
decrees it w as held that the scr> au( of a firm, 
the bu»ineMi of uhicli was being managed by 
a recener aj pointed unlcr sect 003 of llio 
last Code had no preferential claim o>cr tho 
attaching creditor on tlio assets (f tlyi fiim 
fur wages duo before tho appointment of the 
receiver, in Orr e Muthia Chctti 17 3LS01 
(18J3) a receiver of attached prujxrly was 
apjvouited to siipermteu 1 tho harvest and to 


recover tho 1 irfiora 

(i) Poreshuath Mukerjee t O nerto N itli 
Muter 17 C b] 1 010 (I8J0) 

(3) Kerr JOJ Vs to tlie j osition and hen 
of consignees see 3Ioran v Mittu BiUc 3 b 
u8 (18 0) , Woodrofle, 7 
(1) Kartick Nath Pandev v 1 udmanuu I 
Ssingb lie 400,403 (1880) Orr t Muthia 
Lhetti 17 M oUl, 500 (1803) 

(5) Orr t Muthia Clietti 17 M uOl 503 
(18J3) 

(<0Pevch, cct 1, Orr 1) Muthia Chotti, 

oUl 
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yet wlieu sucli jiropert} is ascertained, the receiver iscousuleied asliisieceivcr (1) 
lie 13 not appointed ior the benefit of strangers to the suit , hut he is not to be 
legardedinanysenseastheagentorrepresentatne of cither pirt} to the action, (2) 
though the ordinary law of principal and agent applies to this extent, that what 
the receiver rightly does he does in the character of agent for the owner (whoever 
he be) of the property , and this is so even in the case of parties who opposed 
his appointment or objected to his receiving particular powers (3) It was held 
under the Code of 1859, which contained less extensive provisions than those of 
the last and present Code, that his duties as officer of the Court were confined m 
the ease of property the subject of attachment to realizing, pieseiMiig, or 
managing the property for the collection of the monej s and monej profits due 
to the debtors (4) IVhere, howeier, the receiver of attached propeitj acts in the 
exercise of powers conferred upon him by the Court, it is erroneous to regard 
him as the judgment creditor’s agent because on his application the appointment 
IS made The appointment is the act of the Court, and once made he is an 
officer of the Court and subject to its orders (5) A receiver is frequently spolen 
of as the “hand of the Court,” and the expression %ery aptiv designates his 
functions as ivell as the relation which he sustains to the Court The assets 
and jiropcity in his bands are as much m the custody of the Ia^v as if levied upon 
under an execution or attachment, it being held that the appointment of a 
icccivcr 15 m effect an equitable execution b) means of which the Court makes a 
general aiipropnatiou thereof, leaving the question of who may finallj be entitled 
to be determined thereafter (6) IV hen a party is declared entitled to the property 
bj the final decree lu a suit the Court has no option but to gl^c that party 
possession of it The Court having been m possession of the propeitj on behalf 
of the parties to the suit is bound to giae possession to the successful partj in 
that suit An> one else entering mto possession avould be a trespasser (7) He 
has no estate or interest himself, and his powci to manage is created simpl) bv 
the order of the Court appomtiug him and is binding onl} upon the persons 


(1) Orr T Mutliu Clietti, 503 Tlus 
pnnciilc 13 applicaMc 111 the case of a suit 
m M Inch title to propert} la decreed, and not 
to 'ilti(.h(,d iiropcrty the title to which con 
tunics to Acst m tlio judsment debtor Sic 

\ppiv»ami Naichan i Jotha Naicl au 
21 M IIS, 151 (IS'JJ), Kcit, 15(», 157. but 
bcu IkAch Hcct High sect 135, tlu 
l)cn>< u mIio haj tho titk to the projicrty must 
1)0 dicuud to L>c in jiosacs loii Tril biiu m 
Simtiur Ivoir t Sn \araiii bingh, 20 1 341, 
ill (UJs) 

(2) licrtch fccct 2, he cxcrcists Ins 

fiiiictiuii-i m tlic mUnat of neither plamtiff 
n r dchiidunt, but for the common Unebt 
(v{ uU isTitt a in uiteKat > aect 1 , ou 

vtb >ne behalf lio u aj i>ointi-d l‘riin LaU 
Mullak. I -s in 111 X. Hath U< i . 22 C ‘ion, yT3 

U"'-) 

( I) 1 r. I natli Mub t) -i i 


^Ltte^, 17 C Oil, blC (ISOO), rcfcmiig to 
IVilkuison i Gungadiiar Su-car, 0 13 L K 
ISO, 03 tho leading case Jn tlus country 
tho position of 1 icctiier Woodrotle, 8 
llic 'ippoiiitmcnt ordmaiily ^iica no ivdvan 
tago or priority to Ihc ptraou at who-o 
iiistaiico tho api ointment n made, oiir otlicr 
putica ill mtcrcat Iligli, aict 5 

(4) XkU IbdoollIyc.lOW It 37(ls72) 
diatinguialKil in Orr t 21uthia blictti, 17 U 
501, 502, 503 (1803) bto po-it, Jvittiver t f 
attached propaty 

(5) Orr i Muthu Clatti, 17 M oUl. oOJ 
(1893) 

(I) Hiji, bitta 2,5 “jeo Wlniinutrator 
General of Ikn^vl i I’reiu l.all JluUal , 22 
C 1015, 1010 (IsJo) 

(7) lloidnt Koir t Uinaaw in Koin, Jo 
t 'Ji.i.*,* al{laJi) 


Oui It lulli 
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before the Court (!) llis po\\cr3 it best arc no more than those nhich the 
parties to the suit turn out to bo posscsscil of avhen the case is finally decided , 
but if ho tabes possession of projiertj under colour of his appointment his conduct 
cannot be disputed bj a motion to discharge or get rid of the attachment (2) 
As tlie scr\ant of the Court and not of the parties he has only such poner as 
the Court ma> choose to gi\c him and it is a contempt for an> of the parties to 
enter into an agreement with him restricting and controlling his powers (3) 

Appointment of receiver is a form of specific relief— Ihc 
appointment of a rcceivci pending a suit is a form of specific relief (4) Ihe 
last Cod { )) further proviltd for the appointment of a rccencr of projertj 
under attachment (G) Thib can still be done hy virtue of the words any 
})ropcrt j and before or afer Jecree Relief bj specific performance iiijunc 
tion and receiacr belong to the same branch of the law Aloreoacr the appoint 
ment of a receuer operates as an injunction against the parties fheir agents 
and jwrsons claimm^ under them restraining them from interfering ^ith tlu 
possession of the rcceiaer cxiejt hj pernussion of the Court (7) and an order 
for an injunction is alwajs more or less included in an order for a rccciaer it 
13 not necessarj if a receiver be appointed to go on and grant an injunction 
lu terms (8) three forms of relief arc dealt with bj the Specific Relief Act 
The is.»uo of temporary injunctions and the appointment of receivers together 
with the subject of arrest and attachment before judgment and interlocutoij 
orders were dealt with b> the last Code under the single heading of Provisional 
Remedies (9) Relief granted bj appointment of a receiver 2^ndcnie hte bears 
in man) resjiects a close analog) to that bv temporarv injunction Both are 
extraordinary equitable remedic« as distingui&hed from the ordinary modes 
of administering relief Both are essentially preventive in their nature being 
property used only for the prevention of future injury rather than for the redress 
of past grievances Both have one common object in so far as they seek to 
preserve the res or subject matter of the litigation unimpaired to be disposed 
of ill accordance with the future decree or order of the Court (10) 

Whether 1 owever the negative duty or duty to abstain be contractual 
or general the injunction which enforces it is the same m nature and form 
The general grounds of similarity between relief bv receiver and bv injunction 
have been alverted to Perhaps the principal element of difiereuce between 
these two important remedies lies in this that an injunction is strictly a con 
servativc remedy merely restraining action and preserving matter in stalu quo 
without affecting the possession of the property or fund m controvorsv vvhik 
the appointment of a receiver is usually a more active remedv since it cl aiiges 


(IJ N Imadbub Mui lul t GlUnIrrs 2 
Sev 9 j1 (18G3) 

(2) Bisscssurco DcLja t Sool ram Dckss 
M ohunt 1\ H jr (IS 1) li 1 » 
Vbdool lljc IJ R 37 (18 2) m to 11 c 
fret ease i t 

(3) Man ck Rail S a1 t Sum t Co nuir) 
Dassee, 22 C. 618 ImO (Ib^ ) 

(t) let 7 of is vef 5 


(j) Sect 603 Woodroffo 0 
(f) Sco from ITS m the foortli Scl edule of 
the last Code 

( ) Mahomc 1 /ol uruddeen t Mabon ed 
\oorooddccn 21 C 80 91 (1891) 

( 8 ) Kerr 10 Hoodrofle 10 

(9) Civd Prooc luro Code Part I\ 

(10) Slory Eq Jur.ftcc* S’f H gh fnj 
|- 23 Rooefro/Te IJ 
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1 lie possession is w ell is the subsequent contiol ami luamgeinent of tlio propcity 
The Court by an injunction ties up the hinds of the defendants, and prcser^es 
unchanged not onl} the propert} itself but the relations of all parties thereto 
But m appointing a icccivcr the Court goes still further, since it wests the 
possession from the defendant, and assumes and niamtams the entire manage 
inent of the property or fund, frequently changing its form, and retaining posses 
Sion thiough its officer, the receiver until the rights of all parties in interest aie 
sitisfactorily deteimmed 

Troin the point of resemblance aheady indicated, it is not to bo inferred 
that the appointment of a leceuei neoessaiilj follows from the granting of an 
injunction or that the tuo remedies arc necessaril} inseparable And while 
it frequently happens that the Couits are called upon to administer both species 
of relief m the same action and at one and the same time jet it bj no means 
follows that because an injunction is granted a receiver must be appointed 
md the tuo arc to be treated as distinct and independent matters The Court, 
therefore, may refuse a receiver although the case presented is a fitting one for 
an injunction, and altliough an injunction has already been granted (1) A 
distinction exists between the case in winch an injunction and that in winch a 
receiver will ho issued and appointed rcspectivel) “That distinction seems 
to bo that, while in eitlicr case it must be shown tliat the propertj should ho 
preserved from waste or alienation, in the former case it would be sufficient 
if It bo shown that the plaintiff m the suit has a fair question to raise as to the 
existence of the right alleged , while m the latter case a good jinma facte title 
has to be made out ” (2) 

Relief, whether it be giv en bj the i<5sue of an injunction or the appointment 
of a receiver, is granted generallj upon the principle quta txmH » that is, the 
Court assists the part) wlio seelvs its aid, because lie fears (juio timet) some 
future probable injurj to Ins rights or interests, and not because an injurj lia^ 
alrcad) occurred winch icqnires any compensation or other relief 

Law relating to receivers — The law lelitmg to the appointment 
roceivprs in Civil suits (3) m Biitisli India (4) is contained m tins Code (5) 
m the Specific Rilicf Act,(G) which inerclj dcchics that tlie appointment of 
a leccivcr pending a suit rests m tlie di<;cictiou of the Couit, and lefcis to tl'O 
Code of Civil Pioccdurc for the mode ami effect of their appointment and for 
their riAit” powers, dutioo, and liabilities Both the earlier Codes (Act VlH 
of ISOn, nid X of 1877) deilt with the subject (7) VcL X of 1877, liowcver 
(ontaiiied provisions of i more compliio character and winch wcie m fu^t 


II t Iw grantcl fur^tho incro piiri o o of cii 
f remp a j cnnl law Vi-t f of 1S77, sect 7 
(») i r (liniulion of those wonls sio Vet 
f <f ISIS, boef 2 (8) as nnon I I Vet 
\ir of 18)1 

f ) Of lor \U Vs to tlip a| !« nliiifi t 
of rcciisii's f [ tr>lK.rl\ iin Icr nlli 1 i * • I 
I If J>Q I 

(I ) \ t I f ls 77 , s il U 
(') S \ t \ Mf f IS 1 HirlH. (!• I*t 

-11 \ I \ f Is 7 " f ris SM si,. 


(1) HiA' <1nlTi,12 onlsoo 

Ifall, Ifall,aMac 0 8,, wliirc it was nvi I 
tl at tl 0 ri;,ht< lo llii ililirrciit rn u li a 
arc (•u^onliallj iliiliiict aiul iUiH.nl «|on 
jfally ihlTi rent proun U nn I circ imalaii 
' ’2) Cianlilat lha i rilmuiiat I ‘'IhkI* 
loor, 22 C i I, ir , (IhU ) 

.’T* I ho Criminal 1‘nsx Uiro ( chI ms ts 
\flsi*'* ^ njjKlnli «t f 

‘ I allae) 1 iwijsrly S|hs-iI tf 
nj ]- II li 1 1 I ( I n t m 


l(|sj , 
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th »ynip mniur •lirnU'iH'* in the twliom rcUliiijt to rccci\cr«, the 'omc as 
o'o u! tlic j)ic cnl (V«i.lr Stet 92 ol Act VHI of iSoO nulled the Court 
» Appoint A nfcucr or Jiuiwgir m all ca'cs m whicli it might ippcir to the 
uurt to \>r nrco‘^AT> for the prc»en ition of the better niaingemcnt or tlio 
i*t«Hl\ of An\ propertA “ which is m dispute in a ^uit,’* niul sect 21'i nnlltd 
ic CViurt to iipjKtint a iiLAiugcr to mine debts or rents and receipts of landed 
rupcriy whciv the debt* or hnd \v«rp Altoclied m execution of decree Cliaptir 
\XX\I. of the CckIo of lJ>i7, which Hilh tome minor iltcration<,(l) was 
dcntu.ll with the Mine llupter of the het Code, suppllfsl the place of Ixilli of 
he«e proAi'ion-, And ,.oin^ further. pA\e the Court \crj pciumi powers as to 
ho Apjujintmrnt of reccictr (i) Futilicr, orders made under '•cc t 92 of Act VIII 
)f were nppcihble onl\ at the instance of the cb fcndAiit.fS) but orders 

uadc under ‘cct .Vjd of the Ccxles of lb77 (1) or I8^2 ()} were appcahblc at the 
lU'tancci of either partj I'rior to the cMAbUditncnt o{ the High Courts, the 
.‘'uprcine Courts of the Prt'idincies appointcsl receiccrs following the principles 
and prvctire of the Court of llnnem in I'n^land (b) The provi'ions of the 
prc'cni CVsle .ire (witli one uu{>ortant exception) the “Amo as tho«e of the h-t, 
wAtli cirtiui omi'sions which luxe Ikcii notes! And Additions winch luxe been 
Italicized, and the prmripil of which wtlMn' found mrr 1 2, ind I Thce\ription 
ts the omi Sion of feet of the h^t Ci»dc Astox\)iir)i *ce ;>od 

Jurisdiction to appoint a receiver —Tin jurisdiction of tlicCixil Courts 
m this countr) to gnnt relief bx injunction or reieixcr is determined b} tho 
Code and Fpocific Udief \ct Certain common conditions arc ncce“«Ar) to tho 
exi«tcnceofjurLvlicti(mfoprAntcuhcrofthe«eformsof relief Shorth stated (7) 
these conditions are as follows — 

( f) In the fitvt pheo sporific relief whether gixon bx the issue of an 

(1) Inesct W1, cL (rf), the »otxl» o* lA« (3) V<t\in of In, A, sect 9t 

l/inl«/r were irwrtod alter tho unnl (4) Vet \ of It>77, sect o03 (r) 

‘ rcMuncrrtlK /» Is Vet A fl <fIS>'S, seel {*,) Vet \1\ of Kct oOS (JI) 
l2 Insect ’",01, Vet \ of In 77 Iheopcnin,; (0) ‘msj hLstonunilo i Prawn 

wonU (f tho »ccti< n were i/ thf proptrlj Ki.-.-cn liiswos (1829) Clarks Rules and 

he’ instead of trffrrt/ic jroptrfyss” to Orefer*. 1829 Notes of eicculcsV eases, &2 In 

tlio same section Vet V II <>( ISSS, sect. 43, tho charter i^tabLshing the Supreme t-uurt 

fiulxlitutcel tho words iht Cottrl tnai/ vtth of JuelKaturo, SGth ^larch, 1774 cl IS, gnen 

lie eoiueil of lie toU>xtor apjioiiit him for ui VoL 1 of Smoult and Rjans Rules and 

the wcriK ihf Court tnatf appoint (he CeJ Orders, it i3 ordained that tho Supremo Court 

lector HI Vet X. of 1877, bO aa to render be a Court of Fquity with full power and 

tho Collectors coiwnt iieec>snry to his authority to adnunistcr justice as nearly a.s 

appointment as receircr may bo according to tho rules and proceed 

(2) Sects Mt3-o0j of Vet X. of 1877 were, * mgs of the Courts of Chancery As to tho 

except as to tho points mentioned in tlic last High Courts, see High Courts Act, ISOl, 

note, identical with the same sections of tho tis 9-11, and laittcrs Patent, sect 19 As 

last Code As to sect Ji04, see Act XIll of to the former powers of District Courts to 

18'',9,scct 92 beet G05 was liret la^rted m appomtrecciven", sco JolmTicl r AbdulHye, 
the Code bj Vet X of 1887 V Alofuskil 19 W R 37, 39(1872), Joynaram Geereo t 
Court of Small Causes could not appoint a Shibpersad Geereo, G W R JIisc 1 (ISCG) 

rcceirer under tho Code of 1877, os Ch (Jurwlittion of Sudder Vmecn) As to 

XXXVI was not cxlcn<lcd to tho»e Couita, Mofussil Small Cau^ Courts, i ide ante, 

blit it IS otherwiao under tho present CTodc (7) Woodroffe 10 ti ff'j 
Nursingdas r Tulnirani, 2 B 573(1878' 
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injunction or tlie appointment of a receiver, cannot be granted for tlie mere purpose 
of enforcing a jienal la\\,(l) that is, such enforcement must not be the sole object 
of requiring specific relief, but the real object must be the protection of some 
civil rights or the prevention of a tort or civil ivrong Tliough, however, the 
Court cannot interfere for the purpose of giving a better remedy in the case of a 
criminal offence, yet if an act which is criminal touches also the en] 05 ment 
of the property, the Court his jurisdiction (2) So tlie fact that an act complained 
of amounts to the criminal offence of misappropriation rather than to simple 
waste, IS no ground for refusing lelief by way of appomtment of a recener (3) 

{B) Secondly, assuming the matter to be of a civil nature, it is ordinaril} 
a necessary condition to the grant of either form of relief that there should be a 
suit pending m which cither of these reliefs may be granted (4) Under the 
last Code, however, a recei\cr might lia\e been appointed not merely of property 
the “subject of a suit” but also of property “under attachment ’ And tliough 
these words are omitted this is doubtless so now (5) Tlie suit must be pending 
in the Court from whicli either of these reliefs is sought Tlius, a District Court 
has no jurisdiction to appomt a receiver or manager m respect of property m 
dispute in a suit pending m a Subordmatc Court , (6) and where a Court has 
thus no jurisdiction to make an order it can have no jurisdiction to modify 
such order (7) R 1 gives power only to the Court m which the suit is brought 
or by which tlie property has been attached A Court cannot appomt a receiver 
c\cept it lias seism of tlio property either by a suit being pendmg or by pro- 
ceedings m execution of decree made m a suit being pending, and attachment 
having been made It is only the Court m which a proceedmg is pendmg. 
and whicli has thereby the property under its control, that can appomt a rccen cr 
It was formerly only whcio the procedure contained m sect 505 of the last 
Code had been adopted tliat a Distiict Court could appoint a leceivci in suits 
ponding before or attachments made by subordinate Courts (8) As to this 
now, tide post 

(C) Tliirdly, not only must the mattci be of a cimI, as opposed to a cnnimal, 
nature and subject to what la above stated a suit bo pending, but such suit 
must disclose a cause of action, and the Court must have general jmisdictiou 
to entertain it If it lias not such juiisdiction it will plainly have no power to 
grint relief TJic Couit must not be barred by the Code or any other enactment 
from taking cognizance of the suit, which must further be not only of a civn 
nature gcntrally, but witliiu tlic mcining of that Code (9) 

(D) Lastl}', tJic Court to which ipphcatioii for the relief jiraj ed foi h m nlo, 
must be one winch, assuming all the preceding conditions to have been fulfillei , 


(1) \it I ot IH77, KCt 7 

(2) S.O Wooikoffo M InjiiiictioiH, J> 

(3) Hanviinjja t t inkiita^iibbvi Is 
\l. J3 (JSOIJ 

(4) \ r< iirL li ki II I jiiri'«li< tiua (•> a| ]Niiiit 
i r< cciti r unit -wt A < AiiM Ih. iIi.|>cmUn,{ 

Hi iiiK-t, J , n l».»w 

■ i lnjuiii.tt lit, ]> a<> 

(^) II il Jaiiin.il.n (•» r^) Kilt _0(II11I}, 
n ( f till* mb' 14 II t > iiiiiinotl to a 


suit 

(0) llhiiniUrAia Saiilukriin t (liuiin 
\dbai. J Horn H C U J03, 2ii I 1 U 

()SU^>. J-ilufAt lf»x-.ii?i « lmintCJ)OH.IIir>, 

33 r aKtlSJi) 

(7) IJliMiulirAiu 1 ( linn In, * uri 
{H) LitAfiil I \iiiiiil (liowilhrj. 

3M 'in, 'il'l 'iJO (IS II ) 

(«•) S,, H I.iH ./ Inj'iiicli 111, 

I |i »7, Is 
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Ins othenMao jurisdictiou to trj tlic suit m that roln.1 is sought Willi 

regard to tins, the extensive power o{ the Court of ClniKcrj to let in 
must be considered with reference to the himtition on jun diction iinpo'-id 
b) the Charter and b\ the Code Iho Courts of this coimtr) have onhninl) 
no jurisdiction to tr) suits for immoveable propertj where such propirt) is 
situate without the local limits of their jurisdiction and it would appeir to 
be doubtful whether the equitable junsiliction of the High Courts 111 Iiulii is 
of the same extent as tint which Ins been claimed by the Court of Chancery, 
namely’, to take cognizance of any equity’ between persons residing witlim the 
jurisdiction respecting lands outside it But whatever may bo the precise 
extent of the jurisdiction the Civil Procedure Code lus given to the Arofussil 
Courts the power to act tn j)eri>onam when the person against whom relief is 
sought resides within the junsdiclion TJic Presidency^ IBgh Court uiukr 
their Charter have a similar, but m terms less restrictive, jurisdiction (1) In tho 
case of receivers it is not ucccssaiv m all eases to autlionrc tlio Court to mako im 
appointment tint the property m respect of which the receiver is to bo appointed 
should be within the local limits of itsjuri diition ( 2 ) 

The Presidency High Couits possess tlic same powers with regard to Iho 
appointment of a receiver as are possesscvl and exercised by the Courts in Englaiul 
under tho Judicature Act of 1873, and the practice m respett of tlicso mattirs 
should be the same (3) Pormcrly while all Civil Courts with certain evccjitiwis 
had jurisdiction to issue injunctions on the other Innd the powers conferred 
by the Code m respect of the appointment of receiver could bo exercised by tlio 
High Courts and District Courts only provieled tint wlicncver tho Judge of n 
Court subordinate to a District Court (4) considered it expedient that a receiver 
should be appointed m any suit before him, he nominated sucli person an lio 
considered fit for such appointment and submitted sucli person's n imo w ith tlic 
grounds for the nomination to the District Court and thi District Court authonred 
such Judge to appoint the person so nommalcel or jnssed such orders as it tliought 
fit (5) The first step taken by the Subordinate Judge w is to nomiiLatc, and from 
this jirocceding there was no appeal the Judge then approved and authonzid 
tlie appomtmeiit and from this also (here was no appeal (hen tho Sulwmlm 1(0 
Judge appointed tbo Tveeiser psexwyiials wowiiwatvst xwd fiova bis oidir Win 
was an appeal ( 6 ) The fudge of (he I>ower Subonliiiate Court h ul first to 
satisfy Iiimself that it was expedient that a receiver should be appomtrd m a 

(1) Sco tho subject tull) (]ixcusM.d snd ol Sinsll ey«at<t ( \ct I\ of 1SS7 rcct I" 

caj.es cited mttoodrolTc a Tviw of Injunitiotw Scicl I t * « aU> tho Urms <f koI 17 

pp 3A-vl Vet I\ <( JM7j It wiM fthemLw uri<l r 

(2) Jug^luinlss Dosscc t I’uJd ntoiM> tlo Code of ll?? S>-o N(jniin;;Iu Ila^l u 

Uosacc la 11 L. H 31^ 321 3.3 330()$~3) iMlhlaH r TuUirain (■> Hi uIitfArr, . Il 

13) TftiWts»onia.s Gsn„sdM r /casl>u 14 3S3(ls~sj 73io Oi«Jo ti sj j lioil lo to » nU 

n 431, 431 (ISjO) iiodcr (h l.<n;;al Tinarxy Vet (VIII <f 

(4) Vs to liio of J»»3) nJnb >t(U H3 lls aixlait/ll 

Court, SCO sect _ «ppoiiitnu.r.4 rf rrcoircn m such suits uc 

(3) Sect. oO*, Vet \I\ oflsvi. Scet.3v3 KatIio N*th 1 *d 1> r Is<lruriiwi .h 

rxtoudeal to the Pn-'ilem-y C*u.^ II C. (Ifcv*) 

C. urts {Act W <( ISkSd, sect. 23, SeIxsL (oj X*n,*{|-\r jf Jj jj 

II lilt &>.« sL'O tl ft trrtns of v-ct 23). sn-l (ls.r3) 
sirts. ’sn-.jO» siilnil m ProTi'viul (X-urts 
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suit btfuic liim , foi tills puipose lie had to inquue judici ill) , ‘iiid satisfy himself 
upon e\ idcnce that the appointment of a icceiver y> as necessary and recommend 
a projier peison He did this under sect 503 of tlic last Code If he refused 
to do it Ills order refusing the application avas an order under tlie <5ame section, 
and as sucli a\as appealable (1) In the first of the last mentioned cases, it was 
lield that an order by a Subordinate Judge dismissing an application foi the 
appointment of a receiver after obtaining sanction from the District Judge was 
appealable But it was recently held that a Subordinate Judge when con 
sidermg the expedieuc) of the appointment of a iccciver, was also acting undei 
sect 503, and whethei he appointed or whether he lefuscd to take the necessary 
steps piclimmar} to the appomtment, he was equallj acting undei sect 503 
and an appeal la} (2) Aitei such inquiry he was to nominate such person as 
lie considered fit to be nominated, and submit such person’s name with the 
^rounds for the nomination to the Distiiot Court then, if the District Court 
authorized such Judge to appoint the person so nominated, but not otherwise 
lie was to appoint lum But the Judge of the District Court miglit decline to 
authorize tlic Judge of the Lower Court to make the appomtment of tlic person 
so uonunated, and might himself pass such other order as he thmLs fit ’ (3) 
These words in the last Code ga\e the Judge of the District Court full control 
over the matter of the appomtment of a receiver His duty was not onl} to 
approve or disapprove of the particular person nominated, but also to take mto 
consideration the nccessit) for the appointment of a receiver at all (4) These 
words gave full discretion to the District Judge to pass sucli order as the cucum 
stances of tlie case, considered m all their bearings, required He might giv 0 the 
proper directions to the Subordinate Court Nomination m sect 603 seemed 
to be equivalent to the conditional appointment of a receiver winch the District 
Court could accept or reject or modify (5) In the latter case the District Judge 
made an ex parte order for the appointment of a recciv er under sect 505 Sub*c 
quentl}, the District Court made an order admitting a review The plaintiff 
appealed to the High Court Without deciding whether an appeal would ho 
against the order of the District Judge, the High Court dismissed the appeal, 
holding that the order of the District Judge having been m the first instance 
cx patlc, ho had clearl) the power to review it (6) But these words, it w as he i , 
must 1)0 read as controlled b} the words preceding them and did not con c 
upon the District Court the powci itself to appoint a receiver not nominate 
b} tlic Subordinate Court (7) The Judge of the Lower Court, m making "s 
inquirv Imd all the power conferied upon him that miglit ho noccs'jar} for sue i 


(1) Gcv iin Dalmir Pun v Tcl ait Uctiia 
rwi. OC r n 407, 4r8 (I860), \ciikalo 
Haiiii Stn Ia\aniiua, 10 V 170 (18S0), 
It id^ V Nulli \(l>a t VInkliaii Ldl 
17 C (60 (I6 10 ) 

( 1 ) ' blinUuaun, Ji 1) 38 

(l6U) 

(3) ( -.K-tiu Dulmir Pun i rikail Jfeltta 
I iin, K prt, |i S 11 o S iIh r Iirvito Ju l^o 
>■ nl t It uiin\to, L it I c c III 1 II 1 1 further 
a I i) |» ml 1 ni<-iiir f.ilafut 11 <«m i* 


AnuntChoudlirj.SJO fiI7, TilO 5 iO(lSOO) 
(4) Cirajan Koocr i Ram Cliura I^U 
Mftliala 7 C 719, 721 (ISSl) [“fo 
against Order 115 of 1885, cik I in nolo to 10 
VL ISO. 181], folIoHcd by caso m next note 
Ilai Vani t Klnmchm 1, 13 11 101 (1904) 

(6) Cliunilalv Sonabai. 21 R 123(1691) 
(il) Cliunilal 1 Sonnbal, tijra 

(7) Xmir Nalli t RiJ N«tb, 13 \ 1»3 
(IMIT) 
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inquiry ]fc iiiiglit \(ljourn tlic ra<i« from time tu tune, tnd he might lic'^r 
fruh cMdciico Tt Mi\ time before he nndc the -rjipomtment lie might e\cn 
nb^tiin from nppomtmg wlicn he Ind reccuctl the ncccssnrt 'lUthonty, if he 
Iml good grounds for «o doing othcrui'-e he mioht be ippomting in unfit person 
wlion he hid ficts before Jmu to show tint the appointment would be ino^t 
improper Si“ct 505 of tlie former Co«le wis not impcntnc Itmcrclj enabled 
the Judge of the I^wcr Court to api>omt when autlion/ed M the District Court 
to do so (1) Va ilrcidj stated s^t 50) of the former Co<le lias now been 
omittcsl It W 1 S considered tint its effect in practice was often to defeat the 
purpose for which an application was made and that having regard to their 
standanl of oflicicnc} there was no longer am reason to withhold from Sub 
ordinate Judges the power to appoint receivers 

The jurisdiction to appoint a receiver ma\ he e\crei cd cither b) a Court 
of first instance or bv a Court of \ppeal (2) In order to give the Court juris 
diction there must be a pending suit , (3) and the Court cannot m so far as il« 
power to appoint a receiver extends onl} to the better maingcincut or custodv 
of am proport) which is tlic subJ<^ct of a suit appoint or continue tlic previous 
app)mtment of a receiver when the suit comes to an end bv its dismi al (4) 
but vvlicn a suit is decreed, there is nothing 111 the Code of Civ il Procedure which 
limits the povrer of the Court to appoint a receiver after the decree vrhcii this 
course is ucccs«an or proper This is now eKprcsslj stated As long as tlio 
order appointing a receiver remains unreserved and as lon^. as the suit remains 
a ha jKndens, the functions of the receiver continue until lie is discharged by 
order of the Court (5) ^Utliough the dismissal of a suit ma) operate as a dis 
charge of the receiver appointed in it (6) vet the Court has ample jurisdiction 
vnthout the aid of a pending process to require accounts from its own officer , 
to permit parties interested to intervene m the e\ammation of these accounts , 
to make just allowincos to its officers for his administration and to deal with 
all question* of costs conncctcvl with the investigation of his accounts as between 
Inm and anv parties intoresteil uh t mav be allowed to appear and take part m 
it (7) 

Jlie Court if it ran appoint a re<eivcr lias a uple powers to provide for 
the wwwao^cuwwt of the ptopettx aiw.1 caw deal with propeit) which is vwviec 
its control jiist as complcteh as the owner of the property can deal witli it ('?) 
The subject matter of the appointment was m terms of the last Code {iide now 
<jr/c) propertv moveable or immoveable which was ‘ the subject of the suit (9) 


(1) Gosv am Dulmir Pun v Tekait Ilcfna 
nan tupra, 4G9 

(2) Jaiki&iontla^) Gangadas v Zcnakai 
14 B 4ai (ISDU) Sea al o Shaik Vobccood 
been V Shaiklv Mimed Ilosscm 14 It 
3S4 38v)(18-0) 

(3) Tide 

(4) Shaik Mohccood lecn ( Shvik Ahmed 
Ifos&cin, supra 

( >) Dmonath Srccmoncc 1 C S llogr, 2 
Hay, 39a 393(l8r,3) 

(C) Prem Lall Miillick ♦ S imbhoo Nath 
Riv 22 C. 900 973 (ISO)) 


(7) Adi umstrator General of Bengal v 
Preu) Lall Mullick 22 C 1011 lOl’i 1010 
(l$9a) 

(8) Porosbnath VIookejco t Omirto \atli 
Mitler. 170 GI4 610(1890) 

(9) Sect o03 See Sundaram v Sankara 
9 3L 334 (ISSG) , Javnaraia Gecrcc 1 Sbib 
XwisatlGwrec 0\V R.MiscT(lSC..) Kartic 
\a(h Pandy t Pa Imanund Sincrb, 1 1 C 490 
(ISSj) \cshuant Bhagwant PhatarpaLvr 
t sliankar Ram Cbanlra Phatarpakar 17 
B 3SS (1S92) Porc>hnath Stookerjee 1 
Omirto 'Nath Mitter 17 C CI4 (18j0) 
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or “ undei 'Attachment,” winch latter words applied to piopcrty taken for the 
first time in e’cecution of any decree (1) Where the property to be managed 
IS not the subject of the suit no manager can be appointed before attachment (2) 
Where, ovving to the \alue of the subject matter of a suit, the Court has no 
power to try the same, any older nmde therein M way of appointment of a 
receiver is passed without jurisdiction (3) The fact that the acts complained of, 
and which form the ground of an application for a recei\ er, amount to a crinim'il 
offence ratlier than to a civil wrrong, will not depri\e the Court of jurisdiction, 
if such acts affect a right to propejty(4) It was held by the Allahabad High 
Court that the fact that there exists, in respect of an} immoveable property 
an order of a Magistrate passed under sect 140 of the Code of Criminal Procedure, 
IS no bar to the exercise by a civil Court of the power conferred on it by r I 
of appointing a receiver m respect of the same property , for the Magistrate s 
order under sect 145 is onlj intended to control any period up to the time when 
the Civil Couit takes seism of the matter, and passes such order as may he 
necessar} for the protection of the propcity (5) But it has been recently held 
b) the Calcutta High Court that the appointment of a receiver b} a Civil Couit 
under r 1 of this order cannot supersede on appomtment b) a Magistrate, and 
that the Court should either appoint as its receiver the peison appointed b} the 
Magistrate or should make a conditional appomtment and inform, the Magiatrate 
of it so that he may have an opportunity to withdraw his attachment (6) 

Tlio appointment may be made either by a Court of first instance or by 
a Court of Appellate or revisional jurisdiction Wliere a Court of first instance 
dismisses a suit it becomes functus officio save that it may stay execution of its 
own decree or order for costs An application, therefore, made to a Court of 
first instance after dismi«sal of the suit, but before appeal filed, askmg that a 
receiver might be restrained from parting with funds m his hands, pending an 
appeal, was held to be one which the Court had no jurisdiction to grant 
Court’s jurisdiction extends no further m regard to a suit which has ceased to bo 
a pending suit (7) 

kv, Cw’Mt ''i.'ot, vppi&wA 'X li, a. part} 

whose suit lias been dismissed desires to have any measure taken for the rcib^a 
lion, preservation, better custody or management of property claimed bj 
lie IS at hbert} after filing his appeal to applj to the Appellate Court whvcu 
has authorit} to make or continue the appomtment pending tlio detcniuna 
tion of the appeal If a receiver has been appointed, but the facts pioacd only 
warrant the issue of an injunction, the Appellate Court will set aside the order 
appointing a receiaer, and in lieu thereof will issue an injunction (d) Anicn a 
receiver of a property has been appointed by an Apjielhtc Court pending an 


(1} ScoformNo 108 m the f mrtb Schedule 
i)f iho last Code M’oodroffo 27 

(2) Bunwareo I-vll Sahoo t Ilahfjo 

r.irdltarco 10 IV 11 27a{lH71) 

(3) ^atll \dja i Miklmu I-iI 
\ l> » 17 C OsO (la >0) 

(1) HaiuiniaiVi i \ . uUUmiI ba>ji |8 
M -1 (ISJI) 

(') iin I \M'il \ 


211(1000) 

(0) Prusal Variiu feiiigh t 'si"’"" 
Siiij,h, IOC M2 (101 J) 17 C \V V 1070 

(7) \aiiiiii ud I>»ulali t \limcd UiRli'n 
21 C H.I (ISU), W. ilntiroH Injiintti »•<. 

p ai 

(1) Chan ill It )hi « pilmniuml hn'R** 
I ihidur. 22C 17 *{1S0G) 
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appeal to tlic Court, ho must, even %\hcn the appeal is no longer pending, ho 
regarded as the receiver of the propert} of which he has been put m possession 
until he 15 finallj discharged, and the Appellate Court has jurisdiction to deal 
with matters relating to the receiver, including proceedings for contempt, until 
he has had his accounts passed by it (1) 

The grant of preventive or protective relief is purely discre- 
tionary — The exercise of the jurisdiction to appoint a receiver or issue an 
injunction (2) is not a matter tx dchtto justiltw, but one which is purelj witliin 
the discretion of the Court The latter is not bound to grant sucli relief merely 
because it is lawful to do so But the discretion of the Court is not arbitrary 
but sound and reasonable, guided by judicial prmciples and capable of 
correction bj a Court of Appeal (3) .Ul questions of discretion arc usuall} 
questions of degree (4) IVherc thcie is a discretion exercisable the Court is 
bound to look at all the circumstances of the case (5) The jurisdiction of the 
Court to interfere being equitable is governed on equitable pnntiplcs Vnd, 
thcretoro, the Court will amongst other things look to the conduct of the pcisou 
who makes the application (6) BTierc an ippcal attaclvs the ixciti&c of dis 
cretion, before the \ppcllatc Court will interfere on thw ground m favour of 
the appellant, the latter must ‘■uisfv such Court tint tJie di'^ccction has been 
iinpropciK c\cici«cd (7) 

The appomtmeiit as well as the removal of a rttcucr is also a matter whitli 
lists m the sound discrotiuii of the Court (8) In c\crci«uig its discretion the 
Court should proceed with caution (9) and be governed b> avuwof the whoh 
circumstances of tlie case (10) The power conferred b) the Code to ippomt i 
rccciMt is not to bo exercised as a matter ol course, and it is not a icavon lor 
illowmg an application for the appointment of a receiver, that it can do no 
harm to appoint one (11) The discretion given bv tlic Code is one that should bo 
used with the greatest care and caution (IJ) and the appointment of a receiver 
is a step whicli sliould not be takm without special reasons particular!) in titu 


(I) Grej I INoogra Moliuii Thakur, 2S C 
TOO (1001) 

(J) ActI Ilf 1877 hcits ii i)« MoodroHo 
31 

(3) Ib.soit 22 DiMnttuu »lirna]]lK-il 
tu a Court of law mcAiu discirtioa ^ultd bv 
Ian It niuvt bo goMrmd b^ rule and not 
by humour It iiiu»t not bo arbitrar), vagur 
mid fanciful but legal and ngular^’ 7 >r/ 
Ixird Man>ficld lu \\ ilhca • ca.-c, 4 Uurr 
citoJ in Horbuna bahai r Bhairo Fcisboti 
buiob, 3 C. .viO .(.>0(1670), i>ro also rrinarUj 
111 Queen Lull r\^ r Chagan Davaracs, II It 
331, 344, 3o4 (1690), |>cr Jardine, J 

(4) bhanayhan NULanl Nadkanit r 
Muroba llamchandra Fai, 16 Ih (1691) at 
IV. 4J3 

(7) lb, (I 164, Bhu|Ki»Iia ^atb 2».»u 
r lunjilMiub, lie 3'l (1*13) 

(1 ) \vl L C-! IsTT, '»-vt o* (3 ) , K»it, *v 


(7) Sbadi t \nup bin^h, IJ I I3S (l6dJ) 

(6) let J oi 1677, »ct 44, Kerr, J, 
''ideswari IXbi r Vbho^Lauvri IXLi, 15 t 
818, 6J2. 6J1 (1668) tlianJi lat JU r Pa-J 
inauund Sin;;h Bahadur, < loJ lol IU>, 
(l6a>). Lz i-'irh Jijai \inba, 13 31 390 
(I6J0) fnnioval nf nunir) . Uiathcrali r 
l^avUrn Mtxtj,ao to 13 C I* J 

i9o(19M) 

(9) Mun Dj.'.'kx. r Iihauiu^io 

IloMv, 13 It 11. to (Id'U), l*riAonouu}u 
Uibir Ihni Madhub I’oj o V.oo0(l6v3) 

(10) Own r Homan 4 IL L. lU33, 
'-ilcavari IXLi r Ibhojiaviart Dcti, 
fT.an-Iniat Jba r 1‘adir.ar.,. rji.i 

tmjnl. 

(11) 1‘ruv.iU oici^c IXLi r l«v.a tladhib 
Har.i L 3./J (!‘>s31 

(IS) H 
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case of a hon t fide possessor witli legal title (1) IJie main principles upon 
wliicli such discretion should be exercised have been laid down m the case of 
Owen y Homan, ( 2 ) and those principles have been held to be as equally applicable 
in this country as in England ( 3 ) In that case Lord Craniyorth said — “ The 
leceivei, if appomted in this case, must be appomted on the principle on which 
the Court of Chancery acts of preserving property pending the litigation which 
lo to decide the right of the litigant parties In such cases the Court must of 
necessity exercise a discretion as to whether it ivill or will not interfere by this 
kind of interim protection of the property Where indeed, the property is as 
it were in mediOt m the enjoyment of no one, the Court can hardly do wrong m 
taking possession It is the common mterest of all parties that the Court should 
prevent a scramble Such is the case when a receiver of a property of a deceased 
person is appointed pendmg a litigation m the Ecclesiastical Court as to the 
right of probate or admmiatration ( 4 ) No one is 111 the actual lawful enjoyment 
of property so circumstanced, and no wrong can be done to any one by taking it 
and preserving it for the benefit of tho successful litigant But where the object 
of the plaintiff is to assert a right to property of which the defendant is m the 
enjoyment the case is necessarily mvolved m further questions The Court 
by takmg possession at the instance of the plamtifi may be doing a \viong to the 
defendant, m some oases an irreparable wiong If the plaintiff should 6\entu 
ally fail in estabhshmg his light against the defendant, the Court may by its 
interim interference have caused mischief to tie defendant for which the subse 
quont lositoiation ( 
all cases, theiefoie 
in tho posbe&sion of _ _ 

by decree, it exercises a discretion to be governed by all the circumstances ol 
the case ” ( 5 ) , 

As m the case of injunctions the Court will always look to tho conduct of 
the party who makes the application for a rcceiaer and will not mterfere 
lus conduct has been free from blame , (6) and parties who have acquiesce 
in piopcity bemg enjoyed against their own alleged lights cannot come to 1 
Court for this form of relief ( 7 ) A stronger case is generally lequircd for 
appomtment of a receiver than for the issue of an mjunction It may vo 
that ciicumstances which will warrant the issue of an injunction will not wa 
the appomtniciit of a receiver Accordingly, while the Court may m its 
trction refuse to appoint a receiver, it may yet consider the case to be one w 
cills for an injunction Ihe opinion of the Court of first instance is, m ^ 
nuttirb, of great wti^^Ut It has all the facts and the parties before it, an w 
piob ibly tlic best tribiuial to decide whether it is necessary or e\pcditiit, having 


(1) Cio-wJui Dulmir XOiri i Ickail littiia 
ram, 0 C L. It X07, 400 (ISSU) 

(2) 4 H L. lOJJ 10J3 

(3) biiloBuari IXbi t Mhoyiswari Dibi, 
t^ira, Chuti liiJut Jlia t 1 admanund bin^h 
ll*kUklur, suprt, Itamjiraiu i bal^ram 
lit U J .i3{moa) 

|l) Vo Joy Kully Dubi i '•bib Nath 
1.1 11 uiL lilt o(lb oj , ^tabwaut 


Uba^waat 1 JidtarpaLur v bUanl ar Kai i 
cbaitdra lhalarpakar 17 11 dSS (Ibd-/ 

(0) 0«tuv Homan sujrt 103d, J0J3 

(1) Kcrr.b, atoUasUrv West -S L. J 
th IbJ, c/ noodi Jhlcbings 2 Ut k\ - J' 

(7) lb , Gny V tlailin, - ' 

bkmucra bocaty i Irisb boewly 1 
Lr 111. 
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rtganl tu the circumstances of the case, that a rtcencr should be appomted (1) 
.Vnd a party %\ho m appeal attacks the excrciso of this discretion should show 
that tho discretion has been improperly so evercised (2) The exercise of the 
power being thus discrctionarj it would bo difficult, eaen if it were possible, 
with any precision to inako out the limits withm which it is oidmatily circuiu- 
bcribed ; but some of the prmciples which go\crn tho discretion of tho Court in 
such appomtment will bo found considered more fully and in detail m the work 
cited (3) m those Chapters which specially treat of tho cases in which a icceivcr 
may be appomted 

The best gmdes m the matter of interference by way of injunction and 
receiNer baao been judicially stated to be the prmciples which determine the 
action of Courts of Equity in England (4) It is, in fact, on these prmciples that 
the relief gi\ eu in Indian Courts by injunction andreceia er is m the mam founded 

A judgment of the Court which is in personam may be enforced by process 
in ]Kri,onam, that is, by attachment of the person avhen the person is within the 
jurisdiction or by sequestration of the goods or lands of the defendant when 
theso are within the jurisdiction of the Court until the defendant do comply 
with the judgment or order of ihc Court (5) Under the authority confened 
by the Charters of tho Supreme Courts and continued by their own Letters 
Patent, tho High Courts in India possess the power of enforcing obedience to 
their orders by attachment for contempt, (6) and they haNO all the powers of 
a Court of Equity m England for enforcing their decicus t» personam (7) Tht 
jurisdiction of the High Court to imprison for contempt i-> a juriadictiou that 
it lias inherited from the old Supreme Court, and was conferred upon that 
Court by the Charters of the Crown, which imested it witli all the jiowcrs and 
authority of the then Court of Chancery in Great Britain, and this jurisdiction 
has not been remo\ed or affected by the Code (8) The power of the Mofussil 
Courts to commit for contempt, otherwise than under the authority of special 
statutory enactments conkmug, or of case law rccogmziiig, that power, is a 
matter of doubt (9) 


(1) The Oriental Bank Corporaliuu t 
Gobin LaU beat, 10 C 713, 737 (f8s4J, per 
Garth, CJ Sec also Ram Sunder Dasa i 
Kamal Jha 32 C 741 (lOOo), nbero it was 
also held that in considering an application 
for a rccei\er it was inadTisab'c (o go into 
the general merits of the case 

(2) Sco Shadi r Anup bmgb, 12 \ iiS 
(ISbO) 

(3) ^yoodrolIe’8 Rcccncts. 

(4) Sco Xusscrwanji 3Icnraiiji Pauday v 
Gordon, 0 B 26u, 2S4, 279 , Sidesliwari l>eb« 
i Abho^iswari Dcbi, 15 C 818, 822, 823 
(ISSa) , Cbandidat Jha t Fadmanund Singh 
Bahadur, 22 C 459, 4(>4, 4C5 (1895), anl 
cases cit''d in W oodroiTe s Law of Injunctiona, 
PP. 3,4 

(5J I\iui 1 Lord Ihdtunon*, 1 414, 

tide aiJc \\oodrolli, 39 


(h) Uassonbhoy i Cuuasji JthaDgir 
Ja»awaf{a, T^IS t (1884), Aaviiahoo t 
Naratam Das Candas, 7 B 0(1882) 

(7) U IL Shrimant 5Iahara] yadh%antrai 
llolLar i Dadabbai (hirsttji Ashbunicr, 14 
B 353 359 (1S90), per Sargent, CJ , 
citing Martin t Lawrence, 4 C Go5 (1879) , 
Ifassonbhoy r Cuwaaji Jchangir JasaawaUa 
7B 1(1831) 

(8) Olartin i Laurence 4 C U>o (1879), 

per White, J , liaasonbhoy t Couaaji 
Jchangir Ja!»auaUa, supra, 4, Xativahoo 
r 2varatain Dad Candas, supra, 12, 13 j 
R r Timinol R,.ddi, 24 523, 548, 2«Dto 

(1900) 

(9) See Uassoubho> r Couasji Jthangir 
Jassauolla, supra, at p. 3, XaMrahou i 
2^valam Da* tandad iyprt, at ] jt. 13, H 
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A receiver may bo appointed of any property, whether ino%ea'ble or im 
moveable, provided it is the subject jjiizHcr of a suit or wider aitachnent , and 
probably though the italicized words have now been omitted the appointment 
^\lll be limited to such cases In however, suits for partition of ]omt estates 
the Court has jurisdiction to place the whole of the estate out of which the 
plaintiff seeks to have his share partitioned m the hands of a receiver, and to 
order that the latter shall be at liberty to raise nionev on the security of the 
whole of such ]omt estate (1) Receivers have been appointed of undivided 
shares, though Equity is generally averse to extending the aid of a rcceiier, as 
between joint owners or tenants m common (2) 

Time when receiver may be appointed — Areceiver may be appointed 
during thp pendency of the litigation at any time before decree The apphea 
tion for a receiver maj be made at any stage of the action according as the 
urgency oi the case requires it Where proceedings arc already pending an 
order for a rcceivei iiiaj be made m these proceedings without any fresh suit 
being instituted If the appointment of a receiver is a substantial object of 
the action the plaint should contain such a prayer and if it does not upon 
amendment a receiver may be obtained (3) A receiver may also be appointed 
or continued (4) by the decree , or the appointment maj bo made after the 
decree (5) e\en though it had been previously refused if a state of facts en 
titling the party to a receiver were made to appear m the proceedings m 
the cause (6) Under r 1 a receiver may be appointed of any property after its 
sale in execution of a mortgage decree and before tlie confirmation of the sale (7) 
The provisions of this rule arc not controlled by sect 95 of the Bengal Tenaiic) 
Act (8) A receiver will be appointed at the instance of a mortgagee when the 
interest payable under the security is in arrear (9) 

Time from which appointment takes place — Where an order is uiailo 
that a certain person upon his giving security bo appointed rccencr the order 
appoints the reccuer conditionally upon his giaing securit) onl) a reccncr 
liecoincs such on gi\ ing sccuritj t\3icn he has done that he can take posocssinii 
He is not legally clothed with the character of xcceiaer, nor able to pcifonii its 
duties until he has given security ^nd Ins recognizances arc perfected h 
Ins been held that the appointment of areceiver as far as it affects the nJ 
of creditors or third parties dates not from the order appointing Inm but 
the Completion of the sccuritj required to be given b) the order and accord 
ingly, until tin. ippomtim-nt has been completed a judgment cieditor is 

(1) 1 on si ram at 1 irjco i Omprl>\alli {18 jU) 

MilUr rC 014 (1800) (o) Sliunniugan t Mo d n SM 

(2) II gh sect (X)fl IVooIroff oO Joj (ISSJ) Kerr 131 

nara a G cno i SI ibix-raa 1 Gccne, l5 W II (0) \tt. Gen. i aiajor of Gol «a^ I 
M -*0 1 (iseO) 0> lOl Kwr 13- 

(3) Kerr, l.». If i !l 1 Cli II - 0 (<) Mulnmxwar t Mohamaja JsC.I'.'f 

VI > I)ocr Co- Ih7(l9ll) 1,C U NO 

(I) M lualiu ( Ir inal i H H 11 I- (s) {I 

{ih I-) Slvtbuari Lii a 1 a ‘•ail % i (j) I^v>tcrn ilorlgagi an I Vg nej fe • 

VUtl fi Djai bi H >1 Sola HM 1-0 UaL a Kl alu ; 1(J P W N M, (iJl-) 

(|^ } /r j W' I jii \i I > IJ il ioi 
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(kbarrLtl from proceeding to execution (1) 33ut m a htor ease it has been held 
that the ippomtmcnt of a rcccixcr is complete on the entry of an order of 
appointment, although he luaj not be able to take actual possession of the 
property until the security is approved (2) If no security is required (which 
should appear upon the face of the order) the appointment is complete upon 
pos:^esslon being taken under the order (3) lV'’hcn as will ho done in urgent 
eases, an j«/cri?n receiver la appointed for a limited time without secniitj, he 
becomes an ofiiccr of the Court and is legally clothed uath that character from 
the date of his appointment (4) The receiver’s liabiht}, however, to account 
in resiicct of monies received and expended hj him as receiver at once arises 
whether the security has been completed or not (5) As far as respects parties 
to the action, the rents and profits of the estate over which a receiver has been 
appointed arc bound from the date of the order for the appointment (6) but the 
latter docs not date back to the date of the application (7) Though outsiders 
may not be afiected until the completion of tbe securit) the parties to the suit 
maj , before such time, he restrained from touching the propertj (8) 

Duration of receivership — Except (according to English practice) in 
the case of managera there is often no limit of time fixed (9) When this is 
the ease, and the suit is dismissed, the dismissal of the suit will in general operate 
as a discharge of the receiver But if the suit is decreed and no limit is fixed 
in the appointment of a receiver, it is not ncccs>ar) for the judgment to direct 
that he bo continued (10) Sometimes the receiver is onl> appointed until judg- 
ment, that 13 during the pendency of the suit or until further orders When 
this 13 the case, if he is to contmue receiver the judgment must so direct, and 
as this 18 practically a new appointment, further security must be giv cn unless, 
as IS usually the case the sccuntv onginallj given is made applicable to an> 
continuation of the appointment (11) It is within the discretion of a Court 
appointing a receiver in a suit to order that the office should continue perma- 
nent!} after the decree when such continuance is necessary or for so long as it 
may be so (12) 


(1) IilnariU t Edwards L. ll 2 Cb D 

291, 290 In Dcfrics t Creed, “14 I* J Cli 
G07, it was held that there was no con 
tempt, po&sesaion Laiing been tiken after 
the rcccivir wos nominated, Imt before he 
hod posacd his recognizances and before he 
hod been actually appointed , and sco Ex 
jKirte Evans, IV atkins, 13 Ch ll 252,255, 
High, sect 121 \ contrary rule generally 

jroTails in tho American Courts, m which it 
13 held that upon tho filing of the bond tho 
receiver s title has relation back to tho date 
of his api>omtmcnt, and such title has been 
upheld against creditors lovjing uiton tho 
proi>crty between tho dato of the appoint- 
ment and tho filing of tho bond Hie,b, sect. 
lilA. , and sco Beach, sect. ICS. 

(2) Rowland Hudson « John Pierpont 
Morgan 13 C W \ C5t (1909) 


(3) Morrison i SUrne Iron Works Co , 
(lO L 1 588 Vs to f rnn of appointment, 
Rco SetoQ 750 

(4) lajlor i Lckcr-.loj 2 CIi D 302, 5 
Ch P 741 

(a) Smart v Flood 49 Ja 1 477 

(C) Lloyd t Mason. 2 3L d. C 487, Cod 
ringtou t Johnston, 1 Beav 5-0 Sco 
Mickcns I Tovrnshend 1 R A M 301 , lie 
Birt 22 Ch. D 004 

(7) Re Claike, iS93. I Ch. 330 

(8) See Dcfrics i Creed, 34 L. J Ch. C07 

(9) Kerr, I4C , \\ oodrolle, o9 <t stj 

(10) Kerr, 14U 

( 11 ) lb JnMotivahut PremTahu.IOB 
511, 512 (1892), tho receiver viho had been 
ircvtously appomted vras continue<l by tho 
decree 

(12) Mathur’’! Vmamha Boyi Saiba r 
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A receiver may bo appointed of any pioperty, whether moveable or im 
moveable, provided it is the subject matter of a suit or under aitachneni ; and 
probably, though the italicized words have now been omitted, the appointment 
will be limited to such cases In, houever, suits for partition of joint estates 
the Court has jurisdiction to place the whole of the estate out of which the 
plaintiff seeks to have his share partitioned, in the hands of a receiver, and to 
order that the latter shall he at liberty to raise money on the security of the 
whole of such joint estate (1) Receivers have been appointed of undmded 
shares, though Equity is generally averse to extending the aid of a rccenci, as 
between joint owners or tenants m common (2) 


Time when, receiver may be appointed — Areceiver may be appointed 
during tlm pendency of the litigation at any time before decree The applies 
tion for .a receiver niaj he made at any stage of the action, according as the 
urgency of the case requires it Where proceedings are already pending an 
Older for a receiver inaj be made m these proceedings without any fresh suit 
being instituted If the appointment of a receiver is a substantial object of 
the action the plaint should contain such a prayei, and if it docs not, upon 
amendment a receiver may be obtained (3) A receiver may also be appointed 
or continued (4) by the decree, or the appointment maj bo made after the 
decree , (5) even though it had been previously refused if a state of facts en 
titling tlic party to a receiver were made to appear in tlio proceedings in 
the cause (0) Under r 1 a receiver may be appointed of any pioperty after its 
sale in execution of a mortgage decree and before the confirmation of the sole (7) 
Tho provisions of this rule ace not controlled by sect 95 of the Bengal Tenancy 
Act (8) A receiver will be appointed at the instance of a mortgagee when the 
interest payable under the security is in arrear 


Time from which appointment takes place — Whore an order is made 
that a certain person, upon his giving security, be appointed rcceiicr, the order 
appoints the receiNer conditionally upon his gmng securitj onl> , a recciicr 
becomes such on giving security When he has done that he can take possession 
He 13 not legally clothed with the character of receiver, noi able to perform ds 
duties, until he has gi\cn security and his rccognipanccs aio perfected h 
has been held that the appointment of arccci\cc as far as it affects tho njd'i 
()[ creditors or third parties dates not from the order appointing him, hut from 
the completion of the security required to he giaen b} tlie order, and accoru* 
ingly, until the ippointment has been completed a judgment cicditor is imt 


(1) Pi rt shram ai olcrjioi Omcrlo ^ath 
MilUr 17 C 014 {1S90) 

(^) }Ii;;h, sect fX)G uoilrotli., 4 iO , Joy 
ii iram Gicrt-o i SliibiM.n>a<l Cccrco, 0 R 
Misc 1 (ISCO) 

(3) Kerr. 13S, Hi H . 1 th 11 
N.ton Ikcr eil- 

(1) Multvahu ( Prcinahii 10 11 Wl. "li 
Milhuan bmamlia Uu>» bail r t 
^Uth ii{i l>i{ iiiiba no>> Stila, IJ M I.U 
(Isi } /r i.irU lijai \!il r IJ M 3 lO 


(1890) 

(5) Shunmugaa v ^Ioldl^ 8 V 2-9, - * 
(1881), Kerr, IJl 

(0) Alt Cen i Ma;or of Galway . 1 n *' 
95, 101, Ivcrr, 132 

(7) Madam »« ar e Nloliaiuaja, 13 C I*. 
487(1011), new V 072 
(h) II. 

(J) I-a*Urn Ml rlgajjU ant 
IlaL aKl.atun, lOr W N "»T(1U12) 
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UlI) urcil (rum proceeding to cvccution (1) But m -x htcr ease it lias been held 
that the appomtoiciit of a reemer is complete on the entry of an order of 
appointment, although he may not be able to take actual possession of the 
property until the security is approvccl (3) If no security is required (which 
should appear upon the ficc of the order) the appointment is complete upon 
posaession being taken under the order (3) When, as will be done in urgent 
cases, all interim rcceucr is appointed for a himted time without sccuiit}, he 
becomes an olliccr of the Court and is Icgall) clothed wnth that character from 
the date of his appointment (4) The receiver’s Iiabilitj, houever to account 
in rcs^icct of monies rccciacd and cz]>ended bj him as receiver at once arises 
whether the secuntj has been completed or not (5) As far as respects parties 
to the action, the rents and profits of the estate over which a receiver has been 
appointed arc bound from the date of the order for the appointment, (G) but the 
latter does not date hack to the date of the application (7) Though outsiders 
may not he affected until the completion of the securitj , the parties to the suit 
ma), before such tune, be restrained from touching the propertv (8) 

Duration of receivership — Except (according to English practice) in 
the case of managers, there is often no limit of time fixed (9) When this 13 
the ease, and the suit is dismissed, the dismissal of the suit will m general operate 
as a discharge of the receiver But if the suit is decreed and no limit is fixed 
in the appointment of a receiver, it vs not necessaT> lor the )udgment to direct 
that ho be continued (10) Sometimes the receiver is on]} appointed until judg* 
nient, that is, during the pendency of the suit 01 until fuithtr orders When 
this 18 the ease, if he is to continue receiver the judgment must so direct, and 
as this vs practicall} a new appointment, further security must be giv en unless, 
as IS usually the ease the sccuritv origmall) given is made applicable to an} 
continuation of the appointment (11) It is within tlic discretion of a Court 
appointing a receiver m a suit to order that the office should continue perma- 
nently after the decree when such continuance is necessary or for so long as it 
may be so (12) 

(1) rUnanla « Cdwnrils, L. It 3 Cli D (3) Morrison v Skeriio Iron Works Co, 
J9I, 290 In Defnea i Croetl, 34 E- J Cl» IM) I* T 588 \s to fi rnw of a| |iomtnicnt, 
007, it waa lickl that there was no ton sco Scion. 750 

tempt, possesMon having been token after (4) lajlor t Lckerslpy 2 Cli D 303 , 5 
the receiver was nominated, but before lie Cli D 711 

liad passed his rccognuanccs and before ho (o) Sinnit w Hood, 4J f.. T 4’57 

had been actually appointed, and fcc© Ex (0) lUoyd » XIaBoo, 2 iL & C 487 , t-»>d 

2 >arfe Evans, Ee Watkins, 13 Ch D 252,255. rington t Johnaton, 1 Bcav 520 
High, sect 121 k contrary rule generally VVtckcns « Townahend, 1 R 1 M 301 , lie 
prevails in tho American Courts, lO which it Birt, 22 CL D 004 
u held that upon the £hng of tho bond tho (7) Ee Clukc. 1893, 1 Cb 330 

receivers title has relation back to the dal« ( 8 ) Sec Dcfrica r Creed, 34 X,. J Cli. 007 

of hts ap]>ouitmciit, and buch title has been (9) Kerr, 140 , M oodrofTe, 59 tt 

upheld against creditors levying upon the {10) Kerr, 140 

projicrty between tho date of tho appoint- ( 11 ) Ib JnMotnahut Premvahu, 10 B 
inent and the filing of tho bond High, sect. 511 , 512 (1893). tho receiver viho had been 
121A. , and aco Beach, sect. IGS. ircviously appointed was continuetl by tho 

(2) KowJand Hudson t John Pierpont decree 

Morgan, 13 C. \V K C5I {P'09) (12) Malhu-ri Umamha Boyi baiha r 
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plaintifE merely, but for all other persons who may establish light m the cause 
Ho IS not the particular agent of any party but an officer of the Court (1) With 
regard to the limitations on his title, it is to be observed that his possession is 
subject to all valid and existing hens upon the property at the time of his appoint 
ment, and it does not divest a hen previously acqmred in good faith (2) The 
Tights of the parties to an action arc not interfered with by the appointment (3) 
It IS not averse to either party (4) If at the time a receiver is appointed a 
party claiming a right m the same subject matter under a title paramount 
to that under which the lecexver is appointed is m possession of the right whicli 
he claims, the appomtment of the receiver leaves him in possession (6) The 
appomtment of a receiver is a matter which does not concern mortgagees or 
prior incumbrancers, for a receiver in the exercise of lus authority -will be obliged 
to respect former orders of the Court, and prior incumbrancers are at liberty 
to take such proceedings in behalf of their own interests as they may think fit (6) 
The appomtment operates as an mjunction against the parties, their agents 
and persons claiming under them, leatramiug them from interfering uith the 
possession of the receiver except by permission of the Court (7) The older does 
not, however, create a charge, but it operates as an injunction to restrain the 
defendant from himself receiving the proceeds of sale (S) A receiver of land 
never takes actual possession , ho only receives the rent , nor does he receive 
buch lent and profits by virtue of an estate or title vested m him, but he collects 
the same merely as an officer of the Court upon the title of some persons pdrtics 
to tlio action (9) 


Possession and interference with possession of receiver— ll»o 
receiver being the officer of the Court from which lie derives his appomtment, 
Ills possession IS exclusivcl} the possession of the Court, the property bemg 
rogaxded as m the custody of the hu, tn gianw legis for the benefit of vlioeici 
may be ultimatel) determined to bo entitled theieto The possession bemg 
therefore that of the Court may not be disturbed without the lca^e of the Court, 
ind any person i\hD disturbs such possession is 5 uilt,\ of a coiiteiujit and Inblt 
to puni'shment therefor No one is entitled to interfere with the pussc--‘-Jun 
whether he claims under, or paramount to, the right ailiich the reccncr 
ippointed to protect (10) Thus an attachment of money in the hands of tlio 
leceuer is m interference 111111 tho Court’s possession and may not, tlicrcloic, 
be made witliout the Court s leave first obtained (11) When the Court appoints 


(1) IVLIT, lo) 

(2) sect US, lliacL, bLcl 202 

(3) Kerr, 151 

(1) Ikach hcct 222 

('i) Kerr, 1-iy, ICl , iMljni Lea «•«, Ilia 
472 . Urgant i BuU, 10 Ch D 155 

(0) Kr^anl , IIdI], jiupra lh& apiwjjit 
iiicnt • f A nccui r u for thu Im ii lit of tncutii 
brijutrs < uly »o fir iia to be f r 

til ir U.tu.iU, Aiil n.-t thiy to a\AtI 

liuiiiM Itt 1 of il Kirr, Ul 171 15(1 

( 7 ) l.«l rr r,«uil.o.l. 2 Ml N C -J, 
to f liu r ) , lU ul> Mcl 211 


(8) MaliouimcaZoUuruddccnu Jfahoinmtd 

Koorooddccji, 21 Ctl , 01 {1893) 

(y) Fx parle l.\ixna, 13 Ch 275 , t mo 

i lUIcigb, 21 Cli 1> 243 

(10) ilifih, bcct 134, Ktrr, 

Kalin t All Jlahomul Ifaji Uimr, 1(1 H 
1179(1532), U'lwdioilt, 71 

(11) Kohu i \U Miihornttl llaji Uiiitr, 
10 B r,n (Ib'JJ), Klloiscil in aialKumiud 
/ohuruiidciii i Mnliommiil Voorocxl litn, -1 

C (IbJJ) { judgment tn(Iil<r 

uith lit Ka\o {x<inlo n£,a*(wt 

tit hmUtfll niiuir Ji „riiJr i KuUi 
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1 rtccncr U rcquirtji the to the action to gne up (lie po ac<siou to (he 

rcctixfr of ill propcrt\ coinpn*<tl m the onl r, and tmts them ni* gullt^ of 
roiitcmpt if lhe\ rcf«‘'C to do I'Ofl) 

.Va a gencnl rule apjKjmtmcnt of more tlnn one rcccuer whether b) the 
Mine or a di'Trrenl Court except m ca^e of joint rc<ci\er<<, h ii it nIfowiWc (i) 
If at tlic tiiiK a rcccuer IS apj ointctl a pirtv cliUnjiig a riglit 111 tjie «anic «ubject 
nutter u in of the n^lit which he claun« the appointment of the 

rcccuer Icaarn lnm in pti es.»on of the ri^ht aiul iloei not interfere with the 
exercue of t( (3) If, on the other hand, the cliniuant m out ij jmscsfiov ho 
muit jppK to tlie Court before he inititutc* anj proceeding'^ aflcctmg 

the po'ttvviun which the rcceucr has acquiriHl (1 ) cmii where the reteuer Jias 
Ixcn apjKiintrd without prijudice tolheri,.htsof pir>ons Iiaaing prior eh irgci (0) 
S>, loo, where i reccuer his I>ctii apjKiintexi o\tr the c-^t itc of a tenant in 
{XI c Mull, though the ippomtmcnt doea nut alTe'Ct the rie.hts of the hiullorel, 
the I liter will nut be pcrmilU'd to txirei-o tlieae right'*, !•<, for example tlic rij,ht 
( f di-tnint without Hr&t obtaining the leaae of the Court (b) 

I'ariica who c rie.hts are inteifcicd with b) haamig a reccucr put 111 tiuir 
w »\ nu\, on nuking a proper application to the Court, obtam all that the) may 
ju>tl) require The Court has the power and will alwa)s tike tare to ^uo 
a part) who applies m a reguUr iiuutier for the protection of Jus rights tho 
nuaus of obtaining justice and will c\cn a'<i»t him 10 a'>£crting that right and 
liaaing the benefit of it (7) Tlie course of a part) who cl uiiu a n^ht piramount 
to that of the re-ccucr, or rather to that of the part) obtaimng tlit receiver, 
IS Cither to appl) on notice in the action in which the reccucr wis appointed 
and to come in and bccx.imincd pro ttUcrcssc sue, or to appl) for leave to proceed 
b) action notwithstanding tlie receivers pus'e<sion (8) The application m 
the suit Is usuallv framed m the alternative that the reccucr do accede to the 
plamtilTs dciiund or that the latter mav be illowed to proceed (9) In most 
nutanccsa part) aggrieved iiu) havcanipli relief b) application on motion to the 
Court appointing the rtcoucr In most (a^cb of claims against a receiver the 


Ciuusm r iXbcudru 2 iatli (iOi>»aut, 20 C 
127, 12a(16dSj , item Cliuadcr r i'raoLnsto, 
IC 103 (1S~C) and drat two co&ca , Sarat t 
\purba, lu C V\ N (1011), U C L. J uu 
(and each ircditor miut obtain leave) 

(1) Uoodrolle, 70 

(2) tb , 78 

(3) tveljnv Lcxli, 3Ha 472, WvlLi v 
Ivelpia, 18 Lq 2J8, Underhay v Hoad, 20 
Q B D 200 , Kerr, 104 

(4) irieijn v Lems sujra 4 Kerr 
lif4, 1G9 

(5) Bryan 1 CoriuicL 1 (Xix 422 , Longtoo 
t Langtoo, TDM and O 30 , Kerr 165 

(C) button e Been, OJur N S 450, Kerr 
I 60 bee also os to distraint, ib, IbS 109 

(») Kerr, Ibu, IbO, WoodroSe, 80 

( 8 ) ICcrr, IbC As to form ol notico of 
juotiuQ or summons for examination jro 


iiUtruse 4U0 sic Dan Clt lorius 1003, 
ni(b risiicct to the practice on examination 
jro inleruse *uo, sco Brooks i Greathcad 1 
JAW i79, Hamlvn t Lee 1 Dick 94, 
Gomi 10 1 V\ cst, 3 Dick 4~2 , Hunt v Prist, 
lb 5IU , Anon., 0 V cs 237 Tho cScct of 
such an cxaminatiou may generally bo 
obtained on motion or petition when a refer 
dice to inqutro into the claim w ill if requisite 
Lo ordered Walker v Bell 2 Had. 21 , 
Djxoh f Smith, 1 611 an, 4u7 DtcLimoii 
I binith 4 ilad 1“7 Dan Ch. Pr 921, 
1090 Bbscssurco Dcbi t Sookram Dva 
Mohunt, 15 W 1* 347 (1871) appears to 
hare been a coso of this kind but the 
report IS BO meagre that it is not dear why 
tho application was refused. 

(9) Kerr, 167 
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lemedy by motion is adequate, and any person Iiavmg sucli a claim maj resort 
to tins summary remed} The more common practice and that which has been 
generally commended by the Court, is to hear and determine all rights of action 
and demands against a receiver bj petition in the cause in which he i\as appomted 
without remitting the parties to a new and mdependent suit And it rests 
wholly withm the discretion of the Court to grant leave to bring an mdependent 
action against its receiv er or to dctemune the control ersy upon petition in the 
oiigmal cause (1) 

Suits and applications against receiver. — It would be inconsistent Mith 
the mam purpose of a receivership (to preserve property m controversy pendente 
lite) which devolves upon the Court the duty of piotecting its possession, as 
well as mcompatible with the digmty and authority of the Court, to allow its 
officer to be summoned before any tribunal m respect to the property m his 
hands, at the will of any and ever} person who has, or imagines he has, a just 
cause of action, or nho foi sinister purposes might mstitute a fictitious suit 
agamst him On the other hand, to deny to those havmg ]ust causes of action 
01 claims which call for the adjudication of the Courts of Law or Equity, all 
opportunity for investigation and all right to a proper reined}, simply because 
the propert} to which they must look for reparation has been seized by the 
Court and is m its keeping, Mould violate the fundamental principles of person'll 
lights The difficulty thus presented has been overcome by requiimg all those 
who desire to brmg suit agamst a receiver first to obtain leave to do so from, the 
Court which appomted him The Court usually grants such leave unless it 
appears clearly from the application of the claimant that his demand has no 
legal foundation , the petition should therefore show a probable cause of action— 
one demandmg adjudication by proceedings in Court (2) If a receiver diu} 
appomted an 
leave of the 
inaybesubje 

The proceedings m a suit so brought will generally bo restrained by injunction, 
or sta} ed oi set aside on motion \Vhelher the paity proceeding at law cU 0 
did not know that a leceivcr has been appomted over the piopcrt}, or however 
clear liis right may be, the Court will rcstram the prosecution of the damn ' 
be instituted without leave (3) It has even been held that tlio consent 0 
Court to an action against a receiver is a condition precedent to the right to sut, 
and cannot bo rectified b} a subsequent application for permission to continue 
the action brought witliout such permission (4) But several later cases liavc 
agreed wath this (5) 


(1) Sco Aloodrufl'i, bl > Hioti, t^cts 

do III , Kerr, IfS 170. Vlahomctl Mclidi 
Galutiiui j /oliarra IkoUni 27 C 2Sj 
(ISSJ) 

(2) Ikuch nict Cod, 1lil\r > Itaiii 
lUnjan CllacLra^art), 10 L 1UI4 [n ritciwr 

( aiiiiol auitl ixtxjit u ilh tlio (KriiiMion uf 
'*•0 C<jurlj Ktrr, 170 It w ij »t llio ioun»c 
’ < < uft iiiiti ji It I" <li ir tliat 

. f un Uti n f r C»ic tUun » 


libcrt) in any cisi, to lr3 a riglit ^ 

claimed its jLC«.i\cr IlandUc c 

llaiidficUl 1 J)o G r 1. J 7( tut 

apllicationbliiiun shou a j luLablc^jroun 

recovery scU dVl . Wo >.U> « . «>•' 

<l) Ucacli, fleet y.J, ivrr. luS. 17J 
(I) I'rftiiialba VatU Gati,c>oly « Kt»tlr» 
UaimrM Jd t d-O(lJOi) 

(.>) Sirat ( \(urLifl, J 7 C '' ’ 

(IJllJ, lUiiL.i . Karenin I » C U N • 
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ll rests in tlip (iKrclion of the Court toallou n put} claiming rights against 
Its reccucr to bring an independent action against him or to compel such party 
to proccr.1 npini^t him by petition m the action m uhicli hcisrccoucr (1) ^\^len 
a Court IS a=he<l to gi\c leave to sue its receiver, it may, and usually must, 
examine into the merits of the claim to nseertam whether a suit is necessary 
or proper for its adjudication, but such cxamiiution and the order made upon 
It cannot be us«l b) either p irty as m any way affecting the merits of the ease. 
The order simply permits a judicial investigation to bo made , the examination 
IS not it->()f a trial, nor is the decision an adjudication upon tlio merits (2) 

Generali} a receiver cannot be hold persoiiall} Iwblc m an action brought 
.ipain't him m his ofTicial capacitv, the judgment being entered only so as to 
affect tlie funils m his hand-* (3) An action cannot bo brought agamst a receiver 
b} a person it who'*c mstaiite lie was appointed (1) If a special case be made 
out, the Court will allow a pirty to continue an action, uotwithstandmg that 
It has been commenced without leave (5) 

An .ipplication for leave to sue a rcctivcr ma} be nude ex parlc at tliL time 
of presenting the plaint and Hot m the suit m which the receiver has been ap- 
pointed or on notice to the partics.fC) though it would appear that the latter 
cour-c of appljmg m the suit has sometimes been followed (7) ^Vnv order 
declaring that leave to sue is not ncccs'irj will not bind the parties who arc not 
present (8) 

“Any property.” — A tonsidcrablc portion of the text booU is occupied 
with a discussion of tliu eases or instances m which receivers will bo appointed, 
and references are gnen to all the decisions m avhicli receivers have, in fact, 
been appointed or refused This mode of treatment liad its origin m the fact 


(1910) , Maliaraja of Uunltran t Apuiba, 
15 C W N 372 (lOIl), and see Saly» 
Ivrisal Uonerjeo t Sat} i Bhupal Uaiicrjoc 
19 C L J 191 (191J) (Court after dealing 
witli the contempt may got Itavw to pro 
coed) 

(I) Ikach, hctla 05t, 70J , High, wets. 

20411, 2oo It 18 common praclicro 
instead of asking Itaic to bring action to 
intervene in the original auit b} petition, and 
some eases arc more coiivcnicnlly so tried 
than by bciKirato action Beach Beet boi , 
WoodrotTc, 8(1 In tliosuit of Suttyabunkur 
(ihosal V Itani Golap Monce Dossc^c, an 
appheatiun was mode (3 Sept, 1900, cor 
Vmccr All, J ) for an order that the receiver 
who had put up projicrfy of the parties for 
lease and wlio had subsequently refused to 
grant a lease to the highest bidder, should 
grant a lease to the ajiphcant or return liia 
deposit money or be discharged oa to JJUi 
share of applicant In the affidavit fih,d 
against the appheatiun objection was taken 
that the matter waa piuperly one for a auit, 
but the objection was not pressed at the 


licarmg, and the Court disposed of the 
application. 

(2) Beach, sect b57 

(3) Ib, sects. 715. 718 

(4) Kerr, lGO-101 

(5) Ib , 107 Govicr i Bennett, 9 L. T, 
JIO Sco Aston V Heron, 2 AL & K 397 
If ail action has been brought or the posses 
Sion interfered with without leave, the order 
restraining tlieso acts will aL>o give leave 
or direct that tho party bo examined pro 
mteressesuo Johnesv Glaughlon, Jac 573. 
ns to whether leave to sue u juri&dictional, 
SCO High, beet 254A 

(C) Ib 

(7) Sco Kumar Suttva Sutt}a Ghosal i 
Uaiu Golapnioni Dchi, 5 C W N 27 (1897), 

oodrofic, 89 'P 

(8) Chartered Bank of India, \ustraha and 
China t Hunsh Chundcr Ivcogy, tupra Sc 0 
also as to suits against receiver, Kumar 
bnttya Ghosol v Golapmom l)ebi, SOWN 
27 (1897) , Surender Keshuh Kay i Doorga 
booudry Dossec, 15 C 2o3 (1888) 
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It IS, of course, no ground for refusing to aiipoint a reccnor that the lets 
comphiued of ‘imount to 1 criminal offence and that a criminal prosecution is 
aaailable to the iietitioncr 

Ne\tl), the situation of tlic propertj and parties must be considered 

The ca«es ma) bedcalt within the following classes — (a) where the propertj 
IS in medio , (&) where the plaintiff possesses an admitted interest , (c) where 
the plamtitls title is disputeil bj the defendant claiming under legal title, 
(d) miscellaneoua eases (1) 

^Vhere the proper!) is, as it wcic, tn medto m thi tiijojmciit of no one 
the Court can hardly do wrong m taking possession It is the common mteicst 
of all parties that the Court should preaent a scramble, as where there is litigation 
as to the right to probate or idmmistration (2) 

The second ease where plaintiff possesses an admitted interest is that of 
joint tenants and tenants m common m which (he Courts are gencrall) aaerso 
to mtcrferc , (3) partition suits m which receivers arc frequently appointed , (1) 
cases of tenant for life, remainderman Hindu widow (5) partnership where 
such a state of facts is f'hown b> the party complimiiig as if proven at the 
hcarmg will entitle him to a dissolution (C) ca«e8 of trust where there are sub 
stantial grounds for the exercise of the juri'^liction , (7) infanc) the property 
and interests of infants being under the peculiar and exclusive care of the Court 
of Chancer) (8) and lumc) (f>) 

Tliirdl), there are the eases of disputed title If a right is asserted to 
prupert) m the possession of the defendant claiming to hold under a legal title 
gcnorall) , a strong ease is required to be made out There must be some cquit) , 
dingerofwaste fraud abuseo^trust ortJielike orwantofrcasonableappcaranco 
of title (10) 

Then lasti) there an. miscellaneous eases (11) on contract covenant con 
\c>aucc, lease debtor and creditor mortgages (12) and other cases (13) m which 

(1) INoodroile, lUl UoodroUc' 137 Hafizabai % Kazi \bilul 

(2) See Owen t Homan 4 H C 10J> Kanm 19 B 83 85(1893) Hibb 001 OOo , 

- 1U33, Kerr .3 20 27 29 llij,h bccl 40 Iknnct 33 

■v Beatli, sect n \c»hwant Bhagwant t (8) U(.mtct Jo Uoudrufli 141 

lybaiikar IlamcbaiiJra 17 B 3J0 39J(189J) (9) Kerr C3-90 

iD&ii tbo Guo Is of Luclimuiaram BugU 5 (10) WoodroflD I4J tt etq Ibc kadiiig 

idJ W \ Lclai (loon liiliaii dicui u u billiLSwun Dabi ( 

(J) Uoudroilc, IIJ iKc Ivumara liru \bbojcawari Dabi 15 ( 818 (I8J8) (oil 

malaii BangaruTirumalai, J1 3L JI0(l8JS) Cbatulidat JLa i Pandmaiiandbuigh llaba<lur 

(4) Woodroffo 11 < Beach sect 4JJ, 4* C 4uJ 4l 1 40o (18J3) sk aUo Sm 

Ugh sect, 007 Poixahnatb Slwolirjco t Ram Das i M habir Das 3* C J79{18JJ) 

OmrtoNautliiltUr I7C OUflSJO) l*rw»onomo>u IXm i Ikm Ma<lhub lUi 5 t 

(5) Woudrollc, IJj Beach, «ecl 488, at p .A»l (1883) (.ix-ain Duliair l*ur« i 

Kerr, T'>, 70, Ml Maharam x NanU 1.^1 Ttbait II tnaram OC L. 11. 40' IbOilssO) 

Misscr, I B I.. K V.CJJ7(180 s) (11) Sh-u Uuu.lr lb IIJ 

(0) Uoudio/Tt 1.0 where submit w <1 (|,j IV.bbovaii c Jatiuiu B P J ISI 

ciiNM-d , Kerr K* M , and os to aliachn < lit (188J) Latalut llu^ lu r ViuittT. wdLri 
' il iruiKrt} il a lurtncrsbiii kt Damodir i J3 C 517 (l8JvJ J«ib»»uuda» r Aoabaj 

* Panalal J Bom. I. It 510 (I M") 11 11 43I (1885), Naubaa r 

( 7) UiHxJrulIt, 1 J3 , Beath »<< 1 ^J~ lla Jolht Xai ban .J 'L 148 (l’*./'J) Wo-^dtoSe, 
bai u {niuiils ailb when a recemr is 

sought agaimt aiieaecut r ur admiuntrator (13) UooiruJ , I08 t< f 7 
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general principles may receive some modification from the peculiar circumstances 
of tic case 

Hitherto property the subject of a suit has been considered, but a rcccuer 
may also be appomted of property under attachment The appointment of a 
receiver at the instance of a judgment creditor is known in Enghsli practice 
as equitable execution (1) A proceedmg under the Code has nothmg m common 
(beyond the fact that a receiver is appomted) ivith “ equitable execution ”(2) The 
application for a receiver may be made either by the judgment creditor or debtor, 
and m some cases it is as much to the interest of the first as of the second (3) 
Attachments are not superseded by the appointment of a manager (4) The 
proceedmg does not change the property m the subject which is attached and 
affected by it (5) The fact that property under attachment is m the hands of a 
leceiv er does not protect it from attachment of all other creditors (6) A receivci 
may be appomted without the consent of the decree holder (7) The scope 
of the powers and duties of receivers of attached property are wider than those 
of manageis under the Code of 1830 (8) “ Powers of ihc onner, ’ Tcfencd to lu 
r 1, must be read m connection with other provisions of the Code (9) 'Wlieu a 
debt due from a third person to the judgment debtor is attached m the hands of 
the person who ow es it, the Court may, if necessary, appoint a manager to sue 
font (10) A receiver appomted m execution may sue for any debts att^ched, (11) 
in the term, however, only of the order appomting him, (12) or for contribution on 
contract , (13) or for the property of the judgment debtor (14) A leceiver cannot 
w ai\ e a right to recover vTithout the sanction of the Court (15) A receiver docs 
not represent the estate for all purposes He has none of tlie powers which 


(1) rmk t Maharcaj Bahodor Singh, 2G C 
772 (1S99) 

(2) Woodroflc, 171 

(3) See generally ib 17j Hurc Suukur 

VIukcf]c,c i Jogendro Cooiuar VIooJ crjco, 19 
\S \\ IDxn l.aYk i Hajn 

Kuttan ^cogct, IG W R 4G (1871), Bro 
jcudcT Narain Roy i Kuciwcr Hoy, 1 1\ R 
31l 9C 15(1SI>1) Doorga Dutt Smgh ( Bun 
wane Lall Sahoo 23 W R J3 (1876) Bun 
wario Lall Sabuu t Ginlliaiic Siugli, lb 
W R 27J 274 (1871), Vlohahir Birshitl 
Singh t CoUttlur of lirhoot. 13 W R 423 
(IbTU), Bunuan I.all balm t Moliabir 
1\ rsacl, 12 B I.. R 297 (1872), Rcditum 
Vtcliiitara > Kliaja Maliorntd, 7 VL IL C R 
272 (H'O) VIohuiit Rim Rucha i Doorga 
Dull ill.-., cr 13 R 153 (1S70), Ootum 
•'in^li r Run Surim I.all, 23 W R 287 
(lb7o) Muliiiu-o Vluhun Dv,.^ i Rini Knnt 

< Ituudlir^ 17 \\ R 222 (1S71), Umbiia 

< Imru Saniikur I Mrik, 7 C N lau 

(I) VI< haKtr l‘cr>liad bin^h I (.vlhcnruf 
lul Ht 13 M I. 123(1870), ButmAnI.all 
balm r VI hibir l\n<ad 12 B I« 1. .J7 
(l‘**3) 


(5) JohnTielt AbdooIHyo, 19 ^V R 17, 
28 (1873) 

(6) Ib 

(7) Tliakooc Clmndcr i Clio«dhry 
Smgh, Mdr,h, 2G1 (1802) , as to what must be 

8liown,8ooDmoVcmi\itrt»?fiV/g’iv ^bw.oagjitcn, 

2 r L. R 185 (1878) , Dcbkuman Bibi t 
Kainlal Mukcrjcp, 3 B L R app 107(1862) 

(8) \3 to that Code, sic John lul ‘ 
Abdool Hjo, 19 U R 27,38(1872), Moran 
i Vluttii Bibco, 2 C 72 (1870) 

(9) Goj)'i1'ii>uui V bankara, 8 21 

(1835) , 

(10) RambutlyKoLK-rt Kaiuts^ur I 

22 W R 30 (1874), Rcasat jrasscin « 
Tugganath bmgli, 21 W R 119 C87-1) * 
to order on gunidico, s«.o looh-i ‘ 
Bombay JVatnway Co , 11 B 1I8(1‘'S7) 

(12) Jkii>dtB*-haryM<- ktrj *i lUjnin'U 
MitUr.SOU bjy(JUOJ) 

(13) bundaram i bankuri, 1 1 ' , 

(11) M.™ M.l.»m.,l . 

kund. 3 1 \ 211 215 j 

(15) GojialaMaiiii c ‘'uiikara, 8 « 

(1»S3) 
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ma} be confcrrcil undei r 1 ui respect of propert) belonging to tlie judgment 
debtor not attached m the suit m which the order Mas made (1) If grounds 
be shoMui for such a cour«c the receu er may, on the application of the parties, 
be remo\ed (2) 

Rights and powers (a) General — It maj be said m a general way that 
a receu or has no powers except such as are conferred upon hnn bj the order by 
which he is appointed and by the practice and usage of the Court He is> 
morel) an officer of the Court his holdmg is the holding of the Court he is 
but a minister, and therefore has not the discretionar) poMer of a person acting 
in a fiduciary character In theory the Court itself has the care of the property 
m his hands He can do nothmg lihel) to seriously dimmish the fund uithout 
the special leaao of the Court He is not however merely the assignee of hmi 
whose property is placed m his care, but lie may exercise such power m dealing 
with the propert) as belong to a receiver according to the practice of the Court 
and as arc particularly conferred upon him b) the order of his appointment (3) 
Under the Code the Court mav grant to the receiver all such pow ers as to bring 
mg and defendmg suits and for the realization management protection preverva 
tion and improvement of the propert) the collection of the rents and profits 
thereof the application and disposal of such rents and profits and the execution 
of mstruntents in writing (W the oicncr htnisclf /os or such of those powers as tlio 
Court thinlcs fit (i) A receiver is at all times subject to the contiol of the 
Court which possesses the power to make all nece^vr) orders for the control 
of receivers appointed bv it (a) Ho has a right to the protection of the Court 
and his possession will not be allowed to be disturbed (C) The Court will see 
that he carries out his functions and will protect the agent appointed under its 
orders (7) The scope of the receivership ma) be extended 

(6) Pxficretion — lu many matters of care and management icctivcrs 
arc allowed to use them own discretion subject to the control and approxal of 
the Court But m all important matters a receiver should apply for and obtain 
the direction of tlie Court which appoints him (8) 

(c) Application for instructions — V receiver has a ri^lit to appl) to the 
Court for mstructions when a question ari'^c as to what mv) be hi dutv under 
its ordeis (9) 

(J) pelegation — i icceiver is not justified ni dile^^iting or entrusting 
to another a dutv entrusted to hun bv thi Court If he does so and tlureb) 
causes lo s to the istate he is bound to make it c.ood (10) 

(1) Sunlarviiii Sankara 9M 334 (Ib&f ) (a) Reach sect. 2Wl 

aa to general lositiou of receiver ew, Orr i (6) Ib sect SCff 

aiufliia Clictti 17 jOI (lb93) (7) Dmo \*th Srceiioneo t Ilugg J Ilsy 

(2) See Hureo Sunkiir t Jogendro Cooiuar 39o 397 (1803] 

19 M R Cb (18<3) Bunwarco Lall Salioo (8) BalajiNarayant 1 amol aiiJra Gov m ! 
t G rdhareoJmgb lOM R 2 J -■4(1871) 10 B fiCO l>C2 (IbJl) 

HureoSunkuri J gendro CvKimar 22 U R (9) M oodrolle, 20b Ikach, «cL -oJ 
.0(1S~4) (10) Balaji Xara>aa r Ramcluodra Go 

(3) Beach s,ccl 219 Woodrille 204 vmJ 19 B GOt) (IsOI) UoodrofIt,2'J»-210 

(4) ‘k'ct 30 
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n< r.il pijJK ipli i in ly jcctivnHomo uiuclinc ilion Iioin tlic peculiar cin uiiwlnncts 
of iJlO C.lhC 

JfitJii Uo piopciLy the Hulijtct of .1 Hint haa lat'n coiihidcrcd, l>ut a icccivti 
may iil-^o la iippomtnl oI piopuiy intikr nltmlnmiit 'i'lic appomiment ol a 
KCLivii at Ijio uislaiicr of a juilgmuiUcrulitor la known m JJngli'-li piaclitc 
as c(putal)l( cx« < ution (1) A pioceuling uiitlci tlio Code Juia nolliiiig in common 
(U yoml tlio fuel that a kci ivi i w ippoinlxd) with < tputaUlc cx<(Cutiou ”(2) Tlio 
appfic ition foi a uccivci m ly bo ntiMle i ilht 1 by tko jndgim ntcieditoror debtor, 
and in aonio caam it la ua iimcli lo Ihu inlciial of the iiiat aa of tliu accond (3) 
Atlaclinunta am not anpcianbd by llio appointment of a nuiuiger (4) Tho 
jiroeeiding dois not i lian^o tlio piop*i<y in the aubjeet wjiiili la atlaclnd ami 
nib etui l)y it (5) 'Vlui fuel tint piopnty iimbn nil lelimi nt la ni the Immla of a 
leet ivi 1 do< s not jiiotut it fioni atlai liinent of all other eieditoia (0) A leu iv( 1 
may bo nppointul williouL tho lonaent of fho iliciei Iiold<r(7) ’Dm aiopi 
of lj (0 powna .ind iluln s of jeei iveis of alt i< lurl piojx ity aio wab r than llmsi* 
of man la uiid« 1 lliu Code <if 18r/) (ri) “ Pou/ra of thi o^Liur,” lefiiied to m 
r I, jmml bo lead m < ormi 1 lion 'witb otlnr piovisiom of Ibo t'mb {‘i) Wlwa vt. 
di bt due fiom a iJiiid peiaon to the judgment debtor la atl u lied m the Iianda ‘d 
tho pmon \v]io owis it, tho Coiiil may, if nenssaiy, ippomt i miinagei to am 
foi It (Itl) A u( iivu uppoiUtul m < xeeiitiou iiuy auo foi uiiy debt laftiK Jit-d,(ll) 
in the teim. Jiowov< r, only of tho onlu ajiponiling jum,(12) cn foi eonlnbution on 
I ontiaci , (ID) or (01 tho piopnly of the jiidgim nt ibbtor (U) Am tiM-i 1 i»mot 
n II v< u light to neovei without tho a met am of tho Coiiit (I/i) A m dvir ilois 
not Hpiisint iho istalo foi all puipo-'ca Jfo has nmm of tlm powiin wJtali 

1 1 ) rml. I \lfiliio ij 11 ill uliir HIukIi, 2H C (0) Jaliu J i< 1 » Al»<h..il Uyo, t'l W 8 ‘b 
TTJtm'I'l) JH(JBbl) 

(J) U.,.,.lr..ll., J7J Oi) Jb 

(ij N. f, ".Hilly ill 17''.. Jlio... hijiiKiii ( 7 ) 'llmbma nniii iu t Llimullay 
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U U ouil«7i) l)ml>yiM.ini IU»n MiainKlilt-o. 

Itiitiui N.oi, ill W 11 1IMIH7I). IlMi J It J«/i(Ja7«), I). I.Kumiri Him ' 
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maj be conftrretl under r 1 in respect of propert} bclongtng (o the judgment 
debtor not attached m the suit m which the order nas made (1) If grounds 
be shown for such a course the rcccner maj, on the application of the parties, 
be remoacd (2) 

Rights and powers (a) General — It ma} be “said m a general waa that 
a receiver has no powers except such as arc conferred upon huu b} the ortUr b) 
which he IS appointed, and bj the practice and usage of the Court H*. is 
mertlj an ofScer of tlie Court , Ins holding w the holding of the Court Ico h 
but a minister, and therefore has not the discrctionar) power of a person acting 
m a fiduciarj character In theory the Court itself has the care of the propirt) 
m Jus hands He can do nothing likelj to scnouslj diiniui^h tlu. fund without 
the special leave of the Court Ife is not however, mercl) the as‘<ignce of him 
whose property is placed in his care, but he maj cxcrci«c such power m dcding 
witli the propert) as belong to a receiver accorelmg to the practice of the Court 
ml as are particularly conferred upon him b) the order of hia appointment ( 1) 
Under the Code the Court iiu) grant to the receiver all such powers as to brinj, 
ing and defending suits and for the realization management protection pr» erv 1 
tion and improvement of the propert) the collodion of t)ie rents and pr fits 
tlicrcof the application tnd disposal of such rents and jirofits and tlie t vicutn 11 
of instruments m writing </c oirwer hmsclf ha% or sueh of thn 0 jiowirs is tin 
Court thinlcs fit (4) A receiver is at all times siil jeef to tlu contnl of t! 1 
Court wlucli possesses the power to makv ill inci s.ar\ onlirs for the lontn I 
of receivers appointed In it (5) Ife has a right to the jirofcrti rit of tho ( ourf 
ind Jus posse. Sion will not he illowcd to lie distnrlnvl (fi) llie Court will sn 
that lie carries out lus finuti ms anl will prot<i t tin a,.« nt pjxiintisl iitid« r Hs 
orders (7) The scope of the receiver hip mav be t ttcndeil 

(i) Discretion — In nuuv matter' <f <are anl jn.ini„rmeiit t»su\ir* 
arc illowcd to u«c their own discretion 'ul j'*cl to tlie contn 1 an 1 ij j r i\ d 1 1 
the Court But in all important matters a roccivir hi id 1 apj 1) fi r an !« 1 1 un 
I lie diriTtiou » f |]ie C^nirt which apj> unis him 

(c) Application for instructions. \ 1 mvirh ■* » n,.! 1 1 > ij j 1\ 1 il 

( i urt for 111 tni tion win n » qiie ti m in » < a 1 1 what in vv t « 1 1 liiiv ui I r 

U ird IS Cl) 

{/) Delegation V iis«i\ r i' n t ju tifnsl a 1 I ..Uin,, r «iii: 1 

t » u tlu r a dut I ntru I<-«1 to huu b\ th t urt If 1 r I « « ^ ii 1 t id 
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(c) Possession — isbotli tlie receiver’s power and duty to take possession 
of the propertj whether moveable 01 immo\cable over whicli he is appointed 
A\Tierc a recci\cr is appointed by the Court to get in outstanding personal 
property, it is his duty to collect all he can get in The power of a receuer to 
fake property implies a correlative duty on the part of any one having it in Ins 
possession to deliver it to liim, and such lioldei violates the lair in resisting the 
exercise of the lawful autliority of the receiver (1) 

(/) Leases — If tenants m possession of proper!} over which a receiver is 
appointed arc directed b) the order to attorn to him, the receiver should, as 
soon as his appointment is complete call on them to attorn accordingl}, and 
if they refuse, application «hould be made to the Court The receiver is entitled 
to all the rents m arrear at the date of his appointment and to all the rents 
which accrue during the continuance of his receivership, and an order will, 
if ncccssarj, be made for pajment (2) As to power to serve notice to quit and 
sue see below (3) As regards the power of Icasuig, it is created by the order 
ippomting the receiver who has no estate or interest in Jumsclf whicIi enables 
lum to lease It is common to grant such powers of lease for a limited period, 
usually three } cars but wlicncvcr it is desired to lease for a longer term, tlie 
panction of tho Court must bo obtained (1) 

{g) Sales — As to tiic practice of tin. High Court m assisting purchascis 
at receivers sales (0) and sale by receiver duiing administration (0) sco cases 
cited Liens upon proport} helcl b\ a receiver are not divested by virtue of 
V sale made bj luin (7) A sale by the reccivci made under the order of Court, 
cannot in the absence of fiaud be attacked collateral!} b} persons who wore 
parties to the proceedings 01 their representatives (8) When a suit has been 
dismisstd tb« ( ouit has no jurisdiction to give the receiver an} frvsh power, 
as for instance , libtily to si 11 (0) 

(/) Borrowing If a rmivei rcquiics mono} to dii.ch\r..L Jus diitas the 
( oiirl will gi\i him h i\e to boirow upon the securitv of the jroi*trt\ m Ins 


(1) W < Ir ir 2 \ I 

(2) III 

( 1) l)i )l < 111 IV I toil la • D V H 1 1 1 li t 
di«l III Han I) li Kill In r, 

ls< j”"(ls(j) K<( 111 lliriiiore fully dn 

I in \\ nlr IK nj ril JJJ-JU 

It) I iiKr tl t.ou ral jarniUM ii tho ic 
MO r iiinv in hti li ritioij let out j rv|>trt> 

I ut II L f r iiiv |>in «1 isr 1 lin;, llirxi viara 
uV I lAvnn fcjitcul jicfiuwwn IKl 
laiiUr- It ill Ml N to to It -0 Kiwhiia 
) hull I tI hoto I Krnhnosiklia Oh tc crKf 
Ul I .»vU Mn> l^■i HO) 

\\ -.If U -IJ .,-3 < u jh Clmnlir 

i li >1 j L j Salh I .Jill ISSI, 
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haudb (1) Where a receuet of joint propeitj mortgaged that property to 
another after a money decree had been obtimcd against the owners, but had 
executed the mortgage previous to the attachment, held that the attaching 
creditors were not entitled to priontj o^ct the mortgagee ( 2 ) 

(i) Payment — As to payments out by receiver, see note (3) 

(j) Suits by or defended by receiver — ith regard to suit s by a receiver, 

two questions rcqmrc consideration, namely, as to hia right to sue in general 
and as to the name m winch he should sue One of the most important functions 
exercised by receivers m the discharge of their official duties is that of bringing 
such actions as may be necessary to the proper discharge of their trust, as well 
as to secure aud protect the assets and funds to whose control thej are entitled 
by vTituc of their appointment (4) ^Vs a general rule all rights of action which 
belong to the party whose property is put into the hands of a receiver are trans 
ferred to the latter bv virtue of his appointment (D) The appointment does not 
■vflect existing contracts or rights of action between the party whose property 
13 placed ill the hands of a receiver and others , be bis no greater rights or 
advantages than those possessed by his principal (G) A receiver therefore, 
cannot maintain an action upon a note or obligation running to the original 
party which ho himscH could not hove maintained (7) Ills right of action 
relates back to the bcgiunmg of the title in the party for whost, property bo is 
receiver if substituted in place of the owners of tlie projvcrty he acquires 
all their rights by subrogation ( 8 ) Inasmuch as for the purpose of actions and 
suits connected with the receivtrsliip receivers occupy substantially the same 
relation which wis occupied by tbe original parties against whom or over whoso 
estate they were appointed any defence which a defendant might havi. made to 
an action brought by the original partv in interest is equally available, and may 
bo made with like effect when the action is institute*! by the receiver (0) The 
fict that a person is an officer of the Court entitles him to no privileges not 
accorded to other suitors and in seeking relief he must commence hin actions 
by the same process that other suitors an requind to cmplov (10) Arcceiver’s 
liibilitv for costs in an action instituted by him on behalf of tlic estati Msimilar 
to that of any other trustee — as * 7 an executor or adiuiiiivtrator— w h » sues 
fur the interest of an estate but Iniog in officer of the Court he usuallv ri c«.i\cs 

sjKcnl con uhration (11) Shoull he fail ui his acti n Ik wilt of courv Im 

directed to pav the eo'-ts of tin drhndant 1 ut as Intw tii iiun'elf and the 

(1) ttoodroirr,.3t , Forv»linath rj«? «i« 7 
t OmcrtoNauthMitUr I'C ul4 tilJ(iMi)) (>,) IbAck mcL Ia>3 

Mo'i&n Bilx-o I ''U* a 15 ln-o " < UN (t») lb. tt.-tt. W/1 II »cct, 
cclxxi u (1903) ("IMiIUad* r Babeexk w lUib. 103 

(») Ilcrumbo N«Ui Han r ( km r ) 15<I1 r ^biLlcx 33 15*rb CIO 

cl an Ira Mukerjee, 33 L, ll"5 (1 »1^) (kmrr ) 

(3) Multxabu r FrcmxaLu 10 ll 311 (s) ilca<b krvL Co* 

Kuj { uoimi CbdU r Itatbnaxtlu (9) lli^b, ^3 Ikach k\C 003 ck, 

Cliutti -I it oil (1 ^-'D In Ike (roods <f (lO)l,c*ch,M C ly>o (x rutat* a o! juuil 

(■ jxal Val, C-kk ll- l *x. t 11 f I I j r»«^n«rr • MiAUar »• iirubkUjr 

Ord(f J Marxb, 1 03 laJxan -p f ta v/ l«r lK,b n. n Tuj t* r Hxx j l|( 33j(l»x"i). 

d frn-oakut). (ID lb .*<t «, .* 

(1) 11 .b w-»L ^"0 iJ » 7 \\ 
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estate lie represents, he \m 11 if lie has acted properly, with care and in good 
faith be allowed his costs out of anj funds which are in, or may come to his 
hands (1) Such an order in favour of a receiver will, howe^e^, generallj, only 
be made in the suit in which he has been appointed, and not in the suit brought 
by him, unless in such latter suit the estate which he lepresents is fully before 
the Court Since, liowever, a receiver sues m a representatn e capacit} and 
not in his personal right, it is necessary that he should not onl) set out in his 
pleading the right of the party whom he represents but also the authontj under 
which he assumes to act Courts are inclmcd to the exercise of a strict control 
over their receivers m the matter of allowing them to bring suits concerning 
their receivership and an action brought by a receiver is considered as 
brought under the order of the Court itself If, therefore a suit is instituted 
without authority the parties ate entitled to the protection of the Court against 
sucli unauthori7ed proceedings on the part of the receiver, who ivill be directed 
to discontinue the action (2) The usual practice both in England and Anienci (3) 
and in tlus country before instituting actions by a receuer in matters connected 
with his trust is to appU to the Court, from which lie derives his appointment, 
for leaao to bring such action And, although it is frequently the case that the 
order of appointment in general terms authorizes the rcceiacr to sue for and 
collect all demands due yet it is a common and a safi practice to first obtain 
special loaae of Couit before bcgmmng the action In order to aaoul the 
necessity of frequent application to the Court for liberty to sue it has become 
customary to gist to the rccciaci lu the oidtr b\ which lie is appointed general 
Icaao , but as the authority to sue conferred by the order of appointment is 
f onfincd to such suits as arc contemplated b\ the order (4) and doubt may arise 
whether the particular suit brought is avitlim the terms of the authority it is 
customara as aboae stated to obtain special lca\c in each case Proof of the 
ippomtment of the leceiaer and of leave to sue is generally giacn ba the pro 
dm ti »n of a certified copy of the rcspectue orders It seems to be establislied 
that till regularity propiicty or necesj>itv of the appointment of a iccciaer is 
•not to \rt; qwM'iTmi i on a cuYiatwA artai/n \easA hiy 'ar Ytav ics 

to the action in which the appointment was made As to the rights of othii 
pailu s in tlub resjH ct there seems to be a difference of opinion It has been said 
to In probible that those who were cntiri strangers to the original proceedings 
should Ik allowed 111 a collateral action wlierc thin intircsts ire affected hy 
the ippointnicnt to attack the ordir on the ground that it w is j rociucd throii„h 
fraud collusion or deception jiractised on tlit Court but for no otliir rt imui ('j) 
riu general doctnni n cognizing a receuer istheollicii of the Court la not to 

(1) Soo lb “vi n Itli Hi aSimon aiil autl unt> to itue Vh Io when, 

1-0 _ Ihllii" baein,, an in Ici>eiiiiciit caujo of action, <fo 

{-) Ikacli wet fJJ H Ji Kit- -til -Oi fwt that u jHrsoa w rettorr d k-i not di' 

•w t tl ircsAitvf rl He hi Kirr lUJ ju ti>f> tom fri in aumj mil 1 1 which 

171 In 1) I luth Sr , ,Ho . C S Ho^ Ic Im-» not si 1 1 I h cl iriet r of r c o r, 

i Hav ait JaJ (iMhi) It waH na I (hat III c Kirr li I 
ll f.Ml . (lot irlwifliihUi (l)IUhhit Isl 

t) At il f-ri4i iMr »iuit wiiiinlU it< 1 1> rlr (l)lhuli i>tcU «>./» '1 I 

f I « rl > H ll I Iril - 111 *- n (I T ( ,) H « I- I W ll. 
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be understood as luiutiiig or rcstiictuig his rights in the management of a suit 
which he has once undertaken, and after entering upon a litigation he is regarded 
as being entitled to all the freedom of action of any other suitor, and the fact 
tint he appeals from a dcciaion which is against him is not of itself evidence 
of bad faith or of imsmanagemcnt of his trust, and may be a meritorious rather 
than a censurable act (1) 

Some conflict of authoritj exists whether, m the absence of the special 
authont), a receiver ma^ sue m his onn name or m the name of the original 
party m whose faaour the action accrued In the fiist ease a distinction must 
be draavn between the eases where, though the party suing may be a receiaer, 
he has an independent cause of action entitling him to sue, and to sue m bis own 
name, and in which eases he does not really sue m his character of receiaer. So 
a rcceiacr, who is holder of a bill of exchange, maj by the law merchant sue m 
his own name , (2) also when, as bailee, he has a special property in the goods ; (3) 
or if he 13 possessed of chattels and those chattels arc unlawfully detained from 
him So, too, after a tenant has attorned to the receiver and so created a 
tenancy between him and the receiver, the latter may distrain upon the tenant 
m las own name, and on his own authoritj without leave obtained from the 
Court , (4) and there ma\ l>c other cases m which, having an independent cau'jc 
of action, the fact that he is receiscr docs not disquabfy bun from suing (5) In 
other eases, howcNcr, and where the receiver is suing in respect of a cause of 
action which has accrued to lam in his representative capacity from the party 
whose estate he holds, the prevalent rule appears to be that where the matter is 
not controlled b) statute or order of the Court, the recci% or should sue, not m his 
own name, but in that of the parties wbo^c estate he holds (6) But this view 
IS stated (7) to be losing ground and has not always been adhered to cither m 
.kmcrica (8) or England (9) and it has lieen held m the former country that a 
receiver by virtue of bis appointment is a quasi assignee imestcd with title to 

(1) High, sect 207 , and see aa to appeals Wilkinson 1 Gongadhar Sirkar, C B L. H 

Ly a rectiver. Beach, sect 710 486(1871) ‘ Vow the apphcation that the 

(2) £x jwrtc Hams, 2 CU. D 423, Kerr, rtociccr should ha\B lca^o to sue sunplj 

wMsaaj this, that }i& shouhl use ths aamea ai 

(3) TTilU r Rce»os, 31 \\ R (Eng ). 209 the owners of tlio properly and come ml 1 

(4) Kerr, 181, it ih» casaa Wilkinson r Cuurton their behalf whetlnr they coiiMnt to 
Giingadhar Suksr 6 B L. R 491 (1871) liu doing so or not ih at p 400 Ram 

(3) in re Sackcr 22 Q 11 D 185, in Lochun Sirkar 1 Hogg 10 U R 450 (ls(>8) 

\\ ilkmson i Gnngadhar Sukar, gupra, at p huit m receiver a own name held to be an 

401, it was said ‘It may happen that error of form only remediable in apptal uhcro 
matters arise out of tho receiver a possession no objection had been taken Jnggannath 
which are such as to render it necessary for Perthad Butt t Hogg 12 W R 117 (1869) 
him to sue personally in regard to them, » e (7) Beach sects 6»3 fSO, High, sects 
such as it would bo wrong for any of the 209. 210 

parties themselves to see, where tenant* (8) Beach sects 658 080, High, sects 
have attorned to him or he has let property in 209 210 

his own name ’ This was a suit for specific (9) Ktrr, 199, (t Ht casag »te also i vel^n 
performance of a contract of sale executed by » Lewis, 3 Hare 472, Vrmstrong t Arm 
the receiier m his own name and the receiver strong, 4 L. R 12 Eq 014, Paterson r Gas 
was admitted aa co-pIamtifT I igbt & Coke Cu 2 Ch. (1800) 47i> 

(6) Beach sect OSS, High, sect 209, 

4 L 
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sucli an extent at least as will enable him to sue in his official character {1) 
Where the order appointing the receiver gives him power to sue in his own 
name or m the names of the parties to the suit, it might ^\ell be held that such 
an order merel) entitles the receiver to sue m his own name m cases in which 
such action is proper, and in all other cases to use the names of the parties 
It has, however, been decided that the Court had authoiity under sect 503 
(now r 1) to confer on a receiver the power to sue in his own name, and that 
if the order appointing the receiver gives him liberty, he may do so in any 
case (2) Where the receiver is permitted to sue m the names of the parties 
and does so, no action on their part is nccessar)' (3) A rcceiacr of attached 
property may also sue He does not represent the estate for all purposes He 
would have none of the powers which may be conferred under rim respect 
of property belonging to the judgment debtor not attached in the suit in which 
the order was made (4) It has been held that where a receiver institutes pro- 
ceedings, and is then replaced by another receiver, it is necessary that the new 
receiver should be made a party to those proceedings (5) 

The necessity for permission extends not merely to suits brought b}, but 
also to suits defended by, the receiver (6) The proper rule as regards applica- 
tions in respect of the estate is that they should bo made by the persons bene 
ficially entitled, and not by the receiver , though it must be admitted that 
rocenera ha'No often originated proceedings in their own name {7} 

{ 1 ) Indemnity. — A receiver is entitled to be indemnified out of his estate 
in respect of all costs, and charges, and expenses, properly incurred by liim m 
the disohaige of his office or under the order of the Court (8) 

(/) Salary and allowance — ^Thercccucr’s allowance is either a percentage 
(m ordinary cases 5 per cent ) upon his receipts or a gross sum by way of s.ahrj 
A reccucr is entitled to his costs, charges, and expenses properly incurred m 
the discharge of his duties (9) A receiver ma} be entitled to allowances bojoutl 
Ins salary for any extraordinary trouble or expense (10) Tlie receiver is entitled 
to. attar tlvicaata'it^axlw.v." thfiO-State Aatlvi officer •iitlvi Court 

the Court is bound to see that he is paid (11) 


(1) llcocli hoct 089 

(2) W It TmL I Malmraj Bahadur Singli, 
sac 042 (ISOS), » c,2C 409 “Jtiaauch 
% cun\enn.nca to suitors for tho rcccncr to 
Kill! Ill Ilia own name Some of tho inrlies 
ma> Iki iU a I, and if tho rcccii cr u to tiso tho 
naino of tho jiartics ho would haio to get tbo 
hUitrtMicd, but if ho sues in his own namo 
no such difiicullics arise ’ ib , ; ff cur , 015 , 
it u iiftin a grt stealing of time, trouble, ami 
cxi>cn»<. lb, ltd Iiilinht Bu! Ico Ham, 
2il C 71 >, the ni-ciitr sukI in his own iiaiiu. 
ihohnit mentiumd ca.^ was follow edmJagat 
rarmi Ilait i Nsba 0 pal Oiahi, 31 C 3U5 

(I •'-) 

(1) l>r In m M i IlaiM, I| C 311 


(1887) 

(4) Sundaiain i Sankara, ') M 314, lH 
(18SG) 

(5) Akula Parndt^i i Dhclii Ja^annadf * 
28 M J57 (1904) 

(0) Woodrolfc, 217, Ikacli, sect 703 

(7) Woodrofle, 248, 219 

(«)Ib, 210, Beach, sect 771, 

201 , Moran v MilUr Bibcc, 2 C CJ (ISid) 

(0) llalajiXarayant Kanithandra Coim 
10 II C*iO, 002 (IS'll). WoodroiTo, 

(10) Ktrr, 213, 211 

(11) l*r<;iii Lall ilullitk t fjiimbhoo 
R>>,22C m.O(lR».) 
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(>«) Lien. — H* In'* a lion on the cMa!^. for hi? chiiiis lutii illow iiic«3 (1) 

Dulles and liabilities or receiver — Ut is, a? ii» odircr of the Court, 
'tncfl\ iiiunillc f«r his acts iiol iccounlalilctothcC'ourt(J) \\htcli 'ij»poinf*(‘5) 
him ills lirst *l«{\ istoolx*), the onKrof the Court appointing him (1) He is 
lotliallc f>r acts «lono undir tin order of the Court (‘ 1 ) He uliould Iw strictlv 
iiJH artul, as he is appointed for the KncGt not incrtl) of the I>art^ on whose 
application the appiointiucnt 13 made, hutoquall) for the Iwncfit of all jxrsoiis 
who inaj c&tahli'li rights ui the cate (C) Manj of the rccentrs duties liaae 
Ixcn alluilc*! to in dealing with Ins rights and powir* So his right to fahe 
pioss*. s, ion unpilns ilsoa Jiit\ todor-o Hi is*rehpon'‘ihlc for anj lo s occa'fioiied 
to tliei‘'ta(o from hiswilful default or gross lugligi net (7) Hi ought toappwar 
and gist all iicccvarj mfoniiation to th« Court tn all apjihcations for payment 
of moncj Ho is liable to account (0) He should keep correct and acciuatc 
accounts walli \ouchcrs (10) and should fdt them with rcgularitj and prouipti 
tu Jo (II) showing that all diphutM incuts an pajintnls projiorlj made in nspcct 
of the ftatc (12) A rccciNir ina> Ik ordend ti> account although the suit in 
which he was api>ointcd maj Lt no longtr pionding (13) H 1 is new and contains 
important proM^ions in this respect It has l»ecn ilraftcd mi tlie lines of ‘>cct 
1S(1) of the I’roMncial InsoUenc) Act of 1007 The original propo'ial to 
jinprnon rcceiNcr? '^a? con^tder^d too wide and li is l>ccn omitted 

Juxi&dlctloa to removo and discharge ^ Die )>owi r to tcrtmiut'> flows 
naturallv ami as a ncctsaarj sequence from the power to create The power 
of the C ourt to rcmo\e or di'chargi. a tcceixcr whom it has appointed niaj he 
e'ccrciscd at an> stage of the litigation It w a ncec??ar\ adjunct of that power 
of appointment and is CTcrciscd as an incident to or consequence of, that 
power, the authorit) to call such ofliccr into being iiercssanl) implving the 
autliont) to terminate his functions when their ciercise is no longer ncces^ar}, 
or to remove the incumbent for an abuse of tho«e functions or for other cause 
shown, and the cases upon this branch of the subject will rcsoKe thenische*. 
into two classes aiz eases of rcmoaal or substitution for cause , and eases of 
final discharge Iwrausc of the necessitj of the appointment liaMiiu ceased to 
exist (H) 


(9) ‘ I s<c a.-* lo lubilil^ 
co&o cited 111 last note I ut one and os to oils 
a|)propruilioQ Ly receiver a cmplojcea llnlaji 
Nar»yan t ItanichanUra Govin I 2^11 

( 10) lialaji N&rayan t Ramchan Ira Go> md 
191} 6C0 002(1891) 

(11) Goiiesli Chuudir Dana t Xro^lucko 
natli Bunas lie 0 1 Davis, Suit 291 of 
1881, Ca! II C 23 March 1887 

(12) ^[ohlnl t Ram 'sarain 14 C I.. J 
415(1911) 

(13) Aijinuustrator General of Bengali; 
Prcai Lall Jfullick, 22 C 1011 (1895} 

(14) High sects 820 820, Woodrofre,26l) 

et teq 


(1) lb M ran « 'litlu Ik'U'C » ( o 

(lS7»i) SCO Bcrlran 1 tJ Davies titidib an«l 
\\ oodrofic 2o2 d srq 

(2) Uoodro/Ic, 2ol 

(3) Buddmath Paul Choadhry » Bjcaunt 
Nath Paul Chowdhrv 2 l-vsL A. Bell, 192 
ViZ 

(4J Woodroilc 2ol 
(0)lb 2uo 
(C) Ib 

(7) B 3 (‘i) , 302 M ooilrollc, 255 . 

CoomarbattyaSankarGhosalt RaneoGolap 

luonce Debee 5C W H .23 (1900) 

{8) ChaiUii bharun MuUick v Gocool 
Cl andra MuHick 1 C W H 303(1897) 
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secuiity IS lusufficient the Court may remove him summaiily, uud direct the 
delivery of all the assets to his successor, if he neglect or refuse to procure 
additional sureties (1) AVhere a receiver becomes bankrupt he will be tUscharged 
and a new receiver appointed (2) If a receiver has been wrongly appointed 
over property of a person not a party to the cause he will be discharged although 
there has been an abatement by the death of the sole defendant (3) AVhen a 
receiver has been appointed temporarily m an cx parie proceeding, or before 
answer, and it subsequently appears from the defendant s pleading or otherwise 
that the appomtment ought not to have been made, or that the complaunnt 
has presented no case for the intervention of a Court of Equity, it is proper that 
the receiver should be removed So where it is made to appear that there was 
no necessity for the appomtment of the leceivcr, or where it is shown to the 
satisfaction of the Court that all the usual grounds for the apiiomtment of a 
receiver — such as imminent danger to the property, fraud, insolvency, and the 
like — are wanting, the Court will remove the receiver and restore the status giio 
But where a receiver enters m good faith upon the discharge of hia duties md 
the parties m interest acquiesce for a considerable time, theu laches may be 
such as to defeat a subsequent application on their part looking to the icmoval 
of the receiver (4) 

Since absolute impartiaht) as between the parties to the litigation is «i 
indispensable qualification of a receiver, upon an application for lus removal 
the Court may properly consider lus past relations to the parties as well as his 
present sympathies And when it is shown that he was tlie nominee of one 
hostile party and bitterly opposed by the other, and that he was appointed 
under the mistaken belief that all interests had united in his selection, and 
that by reason of his interest his efficiency as an officer of the Court is impaiTLd, 

It i*, proper to remove him(o} The mere fact of relationship between the 
rcCtivci and the plaintifiiu the action in which he was apj)uinti.d is not, of itbclf, 
sufficient ground for liis removal t>uch rtl itionsliiji affording at the most, lucnl) 
s iWvVV.w&t'j.v.fic Vi Avw vvA^i syiVWAWt'vtviU “vt the t.uiiu of his a.yyointiiant^ 

it being the geiuial lult tint no ulitivc of cither of the puties ought to be 
selected vs receiver But where, m addition to Tclatiouslnp bns vndimproiKr 
conduct arc show 11 a ground is made for liis rcniov al (0) 

It IS m established uile tint i itctivet will not be ubiti ml) uiuoVtd 
lud mother person vubstituted m lus pi we in the ili'-cnte of 1 buhaf mini 
ground, intrel) bcc lU'-e icrtaiu partus in iiiteiest deaiie it But it is coin]iettiit 
for the Court to remove one leciivci, and to subhtitute uiothir in lus sUsd b\ 
eonsoit of ill pirtus when the promdiiigs ire hoimfuh, mil wlieii there 1=. no 
ittempt to trilhe m the retinership(7) \Mieic i rKiiverhid bien ippoinlid 
111 an iilimiustr ition suit mother jtciivir who ollend to let it a lower ^ d ‘i) 
was, on the ippUcatioii of a iui«rt,^»^ « of 1 li n lut for life c f tin pri)[Hrl), ' id' reel 
ti» lx. substitute il f( r Inin (t) 

(1) D. t li Het 77> 

{-) Ktrr, _}1 J)ui < 1» Ir J7Ii 
(3) Itj , .17 (It I I^ii It I r I l.aen I r, 

I - I' Jf I 3 
(1) n.i<h 7so 
I 1 n M-Kl S.l 


(< ) it ui ,h 1 7'' J , S-l • *' ^ 

(•• (o \*1 »(. e IkuI) m uiUrirtt b*' '* 

i( |M iiiUtI •• o 1*4 nil beet 4J0 
(7) lt« lel , wet 7» » Hi„l' «'• 

(H) aiAi Ir,) I ( uKI if»l W V |lb0^] 
.0" 
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Tiic tulc lint I iccciMr iiu> be teuiuvcd fur in>»coiiiluct ur brincli of ttiLst 
mii3 out of the inturc of the office, 'inJ the «uj>cmsmg power of the Court of 
tlniircn \\htne%cr Iho receiver ij of ini«fci‘‘iucc or inalfcn^aute 

III o iicc It u the liut^ of tlic Court to rill him to account niui in a j roper ci'-o 
It lias tlic undoubted ri^ht to order 1 t^umiiur} rcinoval (1) Lithcr mismanage 
lucnl or incouipetcnco is \ ground for remoting a receiver (J) A receiver will 
be removed if hts appointment has I>ecn nn iinpropcr one (3) if ho is irregular in 
(vrr^ing in anl pv<^inM his accountH,(t) if his conduct Ins been such as to 
iinpodo the iinpirtiat course of justice , (a) or to amount to gro s dereliction of 
dutv , (C) and when 1 receiver ippomtcd on bchilf of incumbrancers Ins been 
guilt) of gross ncgligetico m the di^Iiargc of liis dutius, ho iiu) be removed 
upon their application and iiuv be required to paj interest upon the balances 
from tunc to time m hu hand« and to pi) tho costs of the proceedings for liis 
removal (7) 

Final dlschargfl of the receiver — ^ThcdiM-hargLof i rtttivtr iiu> take 
jilice either during the eourae of the prucccdiiiQS or it tho eouilusion of the 
litij,atiun V receiver is gcncriUj coiiimutd until judgment, but ftccordinj, 
to the di-cMou uuderinentioncd,(8) if tho ri„ht of the plamtifl ceases before 
that timo the receiver nia) be discharged, and cannot bo continued at tho 
instance of tho defendant In this cacc the plaintiil cl iiming to bo an equitable 
creditor or incumbnnccr of the defendant had obtamed a receiver of tho rents 
ind profits ef defendants real c:>tatc upon which he clauned to havo a charge 
Defend vnt having paid and plamtifl havuig received the amount clauned to 
bo due the receiver was discharged, although other defendants clatmuig to 
have annuities or incumbrances upon tho same propert) objected, and asked 
to be heard against the di«cbargc Lord Eldon «aid I apprehend that with 
tho right of the plamtifl to have the receiver must fall the rights of the other 
pirtus It would be most cxtnordinar> if because a receiver has been appomted 
on bclialf of the plaintiff an) defendant is entitled to have v receiver appomted 
on Ills behalf ^1) decided opinion is that the order for tlic receiver must bo 
discharged uid that all hlls together Iii, however a subsequent case (9) 
the ^faster of the llolls <?iid ‘There is no doubt thit where a receiver la 
ippomtcd under the autliorit) of (he Court he is ippomteel for tho benefit 
of all parties interested and therefore he will not be discharged merel) 
upon the apphtation of the part) at whose uu>taucc he was appomted (10) 
If during the course of the proceedings the continuance of a receiver becomes 


(1) Beach sect 78J 

(2) GoucBh ChunJer Uoss t Tn>>lucko 
Nath Biswas lie C J Davis butt 294 of 
1881 Cal II C O 0 C J Cor rroTelyan 
J 23ra ilarch 1887 

(3) 7/c Ilojd 12 Ch V 448 Neilman » 
Ivcilnian, 43 Ch D 198, Wells, 4o Ch 
D SCO , Brenan t Mori^Ci 20 L B Ir 618 
citcvl Kerr 236 

(4) Bertie i Ix)rd Vbinsduii 8 Bcav 53 

(o) Mitchell i tvndy W \ 1873 232 


cited in Kerr 230 

(G) Ib citing Jie St Gcurgus Estate 19 

L K Ir 0C6 

(7) Ib Hfeh seel 329 

(8) Davia v Duke of Marlborough, 2 Sw 
167 IG8 SCO IV 00 Irollo 2~S ilscq 

(9) Bainbriggo v Blair, 3 Bear 421 

(10) In other eases aLo of a somewhat 
similar character proceedings hare been 
stayed without projudico to the order appoint 
mg a Tcvciv cr Kerr, »38 
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uimecessai}, 01 tlie object of tlie receivcrsbip is 'ittamcd, the lecener mil be 
discharged (1) 

AVhile the propiittj of discharging a receiver, like that of appointing Jiuii, 
is to some extent a matter of judicial discretion, j et m some cases the right to a 
discharge becomes an absolute right which the Court lias no discretion to 
refuse ( 2 ) In such a case, therefore, the granting of the order of discharge is 
not a matter of discretion, but its refusal is error which may be reversed on 
appeal.{ 3 ) 

In general a receiver will not be discharged until the object for which he 
nas appointed has been full) accomplished, or until the Court is satisfied that 
the exigency calling for a receiver has ceased ( 4 ) Smee the final decree m 
the cause is generallj dccisue of the subject matter m controveisy, and deter 
mmes the right to the possession of the fund or property held by the receivei, 
it IS usually the case that suck decree supersedes the functions of the receiver 
smeo there is then nothmg further foi him to act upon If, on the other hand, 
the result be favourable tp the defend mt, the functions of the receiver are at 
an end, and it is proper to order hun to account and be discharged (0) An 
order of dismissal of the suit vihicii follows on the reversal of an order appointing 
a receiver clearly operates as a discharge of the receiver (6) 

Under the Civil Procedure Code, oucc a suit has been dibuiissed, the Court 
di&missmg it functus ojjicio except that it )na> stay execution of its own decree 
or order for costs Its jurisdiction extends no further in regard to a suit wlucli 
has ceased to be a pending suit ( 7 ) If, on the other hand, the controvcrs>) 
terminates favourably to the plamtiff or the party at wliose instance the receiver 
was appomted, it will usually devolve upon him to carry out the decicc of the 
Court according to the nature of the receivership and his powers under the 
decree (8) It has been said tliat the dcteimmation of the suit, however will 
not, ipso faclo, discharge the receiver, but his functions must be terminated by 
a formal order of Court ( 9 ) 

Unlcab tht imnutes ^ the ruder ajtjaouitii^ or continuing a ii.CLivi.1 uid 
nuiiagcr contain a provision for his discharge, an ajiphcation to the Court is 
m general ucce‘-sar3 to divest tlie possession of tho receiver The ipjiointmciit 
of a receiver made pievious to judgment will not be superseded by it unless tlie 
receiver is only appomted until judgment or further order (10) Uhc refcivir 
may, however, be continued by the decree ( 11 ) Tlie Court Jias jurLdiction 
notwithstanding i receiver has been di'^cliarged, to sureliarge liim in his 
iccounts, (12) or to order him to piy his bihiice toocther with the imount 
dlowed him for Ills salary and mtcrcst (Id) 


(1) Ix-o Moutir III, iso 
(i) HiqI) iMct slO 
(V) Ib IliAch, sci-t 7J) 

(!)■'« ''nutli I Iv»Ur I —S" 

( <) iU^ll *(Ct ~JJ 

(■IJ ire III UU Mullck I s^iiUw N.»ll* 
It » ._ < xi} j'Z (Isi ) 

{ > 111 u I tJ uUIi r Mill il Ml Khan 

-I < ''ll, ^>3 (IsJlJ , * « M xnlr Ifo s 


Injuiietioiv^, 

(S) IKacli 

(J) lb , High seeL SJI 
(lU) Kerr, .Ji 

(11) ix^ Moll V ihu t in-m \ ih 1 Jo U 
II, Vli (IbJ-) 

(I-) Je] luarU Jl f It Ir -I- »i«' l*i 
Ktrr. .10 

(11) lUrruuii « U ^ I II Obiii. -M 
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The decree may direct a permanuit appointment, m wliieh cabc the dischar{,o 
of the rcccu cr is a matter of discretion (1) 

Discharge of sureties — ^Thc sureties of a receiver will not be discharged 
at their own lequest, and no rcginl uiU be had to their application unleL,3 it 
/ 13 for the benefit of the estate or unless there be special circumstances m the 
case, (2) as for instance where undcrliaud practice can be pro\ed, and the person 
secured can be shown to be connected with such practice (3) Where also a 
surety had become such m Molation of partnership articles, he was discharged 
on his own application (4) IVTien a surety procures his discharge during his 
continuance of the recciv crship the receiver must enter mto a fresh recognizance 
with new sureties When a surety becomes bankrupt the recener is usually 
requued to enter into a fresh recognizance with two or more sureties If a 
surety dies without Icavmg any property available for the satisfaction of the 
recognizance, the Court will direct a new surety to be appointed , but the rule 
M otherwise where he lca\cs real property bound by his recognizance (5) The 
condition of the bond is that if the rcccncr ‘shall from time to time, and at all 
times so long as he shall continue as receiver duly and faithfully m all respects 
discharge the duties and obligations which devolve upon him and duly pass 
his accounts, then the bond shall bo paid but othorw*i«c it will remam m full 
force (G) 

If the receiver faithfully discharges his duties and passes his accounts 
and pays the balance due by him the surety is discharged, and he is at liberty 
to ayiply to have the recognizance vacated as to him Should this bo not so, 
an action must be brought on his bond against the surety who is answerable 
to the extent of the amount of the recognizance for whatever sum of money, 
whether prmcipal mterest, or costs the rcccivci has become liable for, mcludmg 
the costs of his removal, and of the appointment of a new receiver m his place 
In ascertaining the liability of the surety the Court proceeds upon the prmcipk 
that the surety is liable (to the extent of the amount of the penalty ) for all sums 
of money which the receiver himself was properly liable to pay mto Court or 
account for (7) 

A surety who has btcn conipcJJed to pay money on account of his obligation 
IS entitled to be reimbursed out of the balance m the receiver’s hands Lord 
Eldon saying ‘ As the receiver is an officer of the Court and the surety is so 
in a sense, if there is any'thmg due on account between them justice requires 
that, upon the application of the surety, he shall be indemnified for what he has 
paid for the receiver out of the bibncc duo him ’ (8) And a surety who jjays 
the debt of his prmcipal has the same right agamst his co surety that he has 
against the prmcipal, and wdl be permitted to put the bond m smt as against 
the CO surety (9) 


(1) bvo Ex parte Uam Matbuari Jjai 
Vmba 13 M. 390 (1&90) 

(2) GnffiUi t Griffith, 2 Vtj,. 400 Kmt 
-11, VVoodiofTo 291 

(3) Uamillon i Bn-WbUr, 2 iloll 407 
Ktrr, Jll 

(4) bH&m t biuith, biU un IX-^r OSU 


(A ttoodroUc, 292 

(6) 1 tde lb VppcDdia 

(7) Kerr -42 Sli- 
ts) GlcubUjir Harribou 2 t <!L U 131. 

(9) Pe buaoa Lstatc, Ir 1, 1 tq -*02, 

ciUtliaKtrr 21o 
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Appeal — It was lield uudei bCct 588 of the I ist Code (now iej[ncstiiti.d b} 
0 XLIII ) that an order authorizing a receiver to rcmo^e any person m possession 
of the property was appeal ible, under that btctiou, at the instance of the person 
dispossessed (1) and it has also been held that under 0 XLIII r 1, cl (s) a final, 
but not an interlocutory order, appointing a receivei is appealable (2) ind al 0 
that directions given bv a. Court m pis«in^ a iccciver’s iccounts aic not appeal 
able (3) 


(1) Rowland Hudson t John Picrpont (J) jUohmi t Ram Isarain 14 C L J 

Morgan, IJ C W N C54 (1009) 445 (1011) Ki^hobati i AItGregor, d5 C 

(2) Upendra v Rhupendra 13 C L J 5GS (1908) 

157 (1910) 



0RD3SU XLL 
Jroni Original Deoces 

1 (/) Eienj appeal shall he iwefeaed m the foim of a Ls. 

Form 0 i appeal. What memorandum signed by the appellant or his 
id accompany memoran- '^deader and presented to the Court O) to such 
officer as u apimnls in this behalf. The 
memorandum shall be accoinpamed by a copy of the decice 
appealed poni and (unless the Appellate Court dispenses theie- 
^\lth) of the Judgment on which it is founded 

(’} The memorandum shall set forth, concisely and under 
conicau o£ raemoraa- distinct heads, the grounds of objection to the 
ium decree appealed from ^\^thout any argument 

01 nairative , and such grounds shall be numbered consecutively. 

Memorandum of appeal — Xlie Appellate Court must look at the memo 
i ludum. of appeal ifsolf and not at the stamp ou it m order to sc© which part 
of a decree is tlio subject of appeal befoic it The Court can no more deal with 
\ part of 1 dcciee sshidi is not c/i cl/oD.,cd h} a iiiomonudmn of appeal or hy 
objections filed bj the opposite party than it can jiaps an order reveramg the 
decree of a flr»t Court u/icn that dctric is not ui appeal heloro it The inenio 
wndum of appeal or objections uhco lUid arc uJnt give tho Judge on appeal 
jurisdiction to jut*,ifcrc uith the dccicc LpIow lie cannot of his own motion 
deal with a dciKe which is. not the subject of appial to him or with a portion 
of a deejet aganuit which portion thiit has been no ajipcal and no objcctioiH 
fifed Tha tppiifjte (.otuc his oo jurisdittiuii to deal with tlut portion of the 
decree wliici is not the subject of ippcal before it {1} The Lode d(>e3 not make 
iji) provision IS to how Courts should deal with meinorandt of appeal con 
tainiug scaiidafuus imtter but Courts pO''''C<5S inherent powtr to otoji such in 
ibusc of its records {2) 

“ Presented In ordir to tfiict a \alul prc.-cutalioD of un appeal it must 
be by tlic suitor m person or b) person dulj tjualiiied to prtse/U md 
where an adtocato or atkil i» heard the ^rounds «ihoiih) Jnx been dnh 

(1) Cliinltt lail ^ Badullsli H Ua 37,3S 331 (I'lK)} []rc«<'iktati(ju person uotsutlor, 

39t40 OSoi) adrocsto fttlorucy or >akilj , \\ aiir un ru-Mi 

(2) ZanuiidAf of IXim t Ittuuijj*, 33 aL t lUhi Balsh, 31 L 173. 173 (IWIJ 

/5o, lSS(ltyJs} [auttona-d agent of ftiaalo jauiJtrJ, 

(3) Shiaii) Karan r UagbuuaniUu, >3 A. 
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certified (1) ’Xliougli m tlio i(ik(datnw>i(i filed lu tlic Court below the uaines of 
0 \ ikils ere entered, and tliougli tlic takalalnama ^v is accepted only by one 
of tliein, yet tbc presentation of the appeal by tlie pleader, who accepted the 
ial.alatnama, was considered a sufficient presentation (2) But uherc b} an o\ er 
sight the name of the vaLil who had filed an appeal was omitted from the bod} 
of his lakalatnama, it ivas held, on objection taLcii by the rcsjioudents, tint the 
document wis invalid and the appeal had not been piopcrly picscntcd (3) If 
an appeal, being in reality a first appeal fioiii a decree, is erroneously described 
as “ birst appeal from older ” in the memorandum of appeal, and it 15 shoun that 
neither lespondcut ^^aa m any \\a} prejudiced by such nusdcscription or an 
insufficient stamp nas placed on the memorandum by reason thereof, the appeal 
should not bo dismissed for such misdescription (4) It lias been held that there 
13 no proper presentation nhen the court fees due have not been paid , (5) but 
as rcgirds subsequent afiixmg not Jiaeing retrospective effect the first set of 
cases were decided befoio the enactment of sect 582 a. of the last Code (see now 
sect 119), nluch is intended to cover cases where the insufficiency of the stamp 
upon the mcmoiandum of appeal was due to mistake (6) 

“ Accompanied by a copy of tbe decree ” — In appeals against decrees 
in suits or proceedings tantamount to a suit (c g contentious probate proceedings) 
it lb nccessiry that the memorandum of appeal should be accompanied b} i 
copy of tho decree and a copj of the decree is a iicccssar} accompaniment for i 
aalid appeal (7) TJic Court has no power to c\cmpt an ajipcllant from pro 
ductioii of a cop} of tho decree, but (if satisfied that tlic discretion vested m it 
under sect 0 of tlio Limitation Act sliould be cvcrciscd) it nia} make an order 
that \ certified cop} of the decree may be received and allowed to bo attached 
to the memorandum of appeal (8) But in ciscs of appeals igainst orders 
under sect 211 (now sect 17) (whicJi irc decrees under cct 2) it is sufficient to 
Utich to tho memorandum a cop} of tlie older itself (winch is the decree and 
no other decree is iicccssaiy) and it is not ncccsiiry to attach a copy of the 
decree even if such a decree may have been drawn up (3) TJte provisioin of 
this rule, as extended to sccoml appeals b> sect 103 do not requiic that an) 

(1) Kislivn Cliuiil r t Hurt h, J W It JIO no DlionUtraui i fibabn>laii J7 U 
(l&bs>) Ohullnh I Bacliulal, 15 C 70l> (190J) 

/ i re No r Mimcl, 17 W It 3W (W) Sjeo Door^a CUurn i- DooUiuani, -iJ t 

(ls7i), but a vakil I'cllaiit crtimot JAo JA9, JJO (IbJD) , Bailiilv Uo-Hai ^ 

lu own IbaLoor i Vnjcir bliai 44 11 810(lbJ7), Vulnnbal Viina ' 

Moiilal, IIW U liS(IS70) \ jlliilin^a 41 M 331, J3J 13J(IJOU) 

(i) \}3aiukv i Na^ablioonninm 10 M 45 SV) 

-.Si»{lbJi) {") Chauala Ivuvr i; ViuirKuliii HI ‘ ** 

(3) Mubainiiioit \li Kliaii i Ja.H 1 un, (lbl>3), mo nUo llbavvani t Ivallu 17 V 

Jb \ 17{IJ13), r k1 i>4l bniijh t J>»mbvr " a{lSJ ) Kbiro.1 buijlirii Jnincnlra 

S| b 0 \ LJ 111>(IJ0J) C W N -SJ -SI -^a(lllOl) 

(1) bautUli s„K».b n II \ -Jl (1&J-) (b) I'roH n >. lUin Chandra 171- 

\ \ Ualkvian » t obsi 1 Id \ l-J lU (rfl (Ul.} lUm t Ja-Ub 10 C L J 1* 

(l3*J) alv. bli • 1 vrUji t Sli* (IWI). Iliini nil t Sa*lii, 10 0. I- J * 

I 1 Ui 1 A \ S •(I'v^Ml) \ ukut lift liva.ia a ( 141 -) 

K 1 f c lu ( 'I" (ISJI) 1-1 kill \*rnii (J) K( r xl i Ji ai m ira, 0 C U N -> • 

. Kilb^I).- ise 1-J nd(l*IJ> lul .Sl-s0<l^j) 



2 rhi, H)|)c)lint ‘'lull not h f 1li\i of tin ( ourt, 

c < A tf or *•* ‘fl »I» Mipport of iiij ground 

takn no// j/ <,f objutioii iu^ it forth in the mcmoramlum 

of (ijiifco! , hut tile Ippc/////<* Court in ilcculing the 'ippc'il, sinll 
not lit. confmc<l to the groumU of oO)cction set forth in the memo 
rumlum of ap}Kal or taken hy Icaic of the Court under f/n* ruh 
ProNukd tint the Court ‘'lull not rest its dttisiou on in) 

I ther ground unless the party icho may he affected thereby his li ul 
a MifTuKnt opporluiut) of contesting the cisc on tlut ground 

Grounds of appeaL— The f,r uni which iili) lo talen without li-ixc 
unKr this rule arc iho o oi 1\ f e «ut in the memorandum (1) \ii objection 
which :iu) be hcirtl under sett !u> tturuurK net 591) must bo one «it f rth 
m the mimorandum of appc-il (>) aiil the Court hxs \ di-'crctim to grant or 
^cfu^c Irate (G) winch la not t il eii iwa) ctcii when tlio point sought to be raise 1 
IS one of limitation (7) Que tmn> h weter inav arise cten as lo tho«e wlncli 

(1) luathi Slug t \cncatramana^>an 4 Itauji Lai 20 t 3 0 3 J (1S9S) 
tL 419(18)11) ( 1) lb It I 04 refased lea o ricru Uo 

(_) Ub^Tub Noth u Uuro Su idar a W II i alter aa oi o of Court fees Ram Kial on 
Mu 28 (1801) aco aUo Mothoor Nath r Upodha o D j>a Upadhia 11 A oSO (1890) 
Kwacn MoUun W R. Mu 9(1603 ISOl) and mil co mder tl o conduct of a party 

(3) Futal Mabammad v Pbul Kuar 2 A ilakurto K ndan 17 A 280 281 (189 j) 

192(18 9) (7) Uned \hv Maria Husain lo A 1.3 

(4) Aa to *i)cc fcally rais ng the po nt see (1803) ond eco Dattu v Kasai 8 B o3o 

Narayanat Cbmgalamn a 10 M 1 8(I88o) (16S4) conira ilukeana Saluji t RajSangai 

and aco Protap Chunder Borooah t Collector 211 H C R 109 1 0 1"3 1 4 In Balora j 
ofGoatpara 22 W R 2l(J 219(18 4) • v Mangta Daa lIC W N 0o9(1907) s c 

(5) T ilak Roy Smgb t Cbakardban Singh 34 C 941 tl o majority of tho Court con 
l.iA. 119 120(1892) foil m Banal t ailcred that leave should bo gnen 
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•vie set out by reason of the fact that they raise a new case 01 points not the 
subject of determination m the lower Court Generally speakmg, m these 
cases pure points of law only arc arguable which arise on the findings and require 
no further inquiry This subject will be found discussed under the heading 
“ Scope of the appeal ” in the notes to sects 100 and 101, oii/e This rule is 
equally applicable to second as to first appeals ( 1 ) 

Grounds of appeal must be such as arise from out of the plaintifi’s pleadings 
and documentary proofs and necessary to the decision of the appeal (2) In 
drawmg up grounds of appeal it should (it has been held) be remembered that 
no subsequent event or devolution of interest can effect the decision of a question 
as it stood at the time the deci'^ion was pronounced To give effect to these, 
some supplementary proceeding and not an appeal is necessary (3) Points 
not taken in the memorandum of appeal, if they rai&e questions of fact, upon 
which the findings armed at by the Court of Appeal must be taken to bo con 
elusive, will not be allowed to be taken m special appeal (4) 

If the appellant thinks that his grounds of appeal in the memorandum 
filed witli the Judge arc not sufficient, he may apply to the Judge to allow him 
to bo heard upon the objections not mentioned m tlio memorandum of appeal , 
hut if he does not do so, nor does he even make the objections upon winch ho 
relics before the High Courts previously to liis appealing to that Court, ho cannot 
vsk tlio High Court to reverse the decision of the Judge of the Lower Appellato 
Court because ho did not reverse the decision of the first Court on grounds 


which were never mentioned in appeal, or not brought to tlio notice of tlio Tudgo 
of the Lower Appellate Court (5) The Court, howeacr, itself is not limited hj 
the grounds of objection It is entirely within tlic competency of the Court to 
tako into Its consideration anj thing m the case which eitlicr affects the rcgulantj 
i)f tlio proceedings of the Court below, or relates to tlio correctness of t)io dcoiaioii 
upon the merits, and the Court is not confined to tlie grounds «!et foitli m the 
memorandum of appeal (0) This rule confers upon Couits power to deciilo 
appeals upon grounds other than those set foitli b} tlio appellant m the luemn 
j indum, and tliat power is to bt exercised b> tjic Court alone, anil not to enalm 
tlio appellant to take the ro-poiKlcnt 1 ») surprise by urging matters of wJiuh lie 
liad no notice Partie-^, liowe\er,*rompl lining of judgments uul deuces nui't 
mention ill the grounds of coinpliint in the memorindiim of ippeal. and the « 
proMsioiis iiro not meant to rilievc them of sucJi necc'^Mt) (7) As i r'dt i‘ 
Ifigli Court will not permit grounds of appeal to bo taken m argument wJue i 
lia\e not been t iken in the memorandum of appeal, but wJicro a dccne 
biforc it whiili upon its aery face js illegal — i decree whiili goes bojon u 
power of the Court winch pi&sid it — the KIqK Court is bound to tako iil» 

]»oint Itself and rectif} the mist »ke, and not to allow itsilf to beeonic ai 


(1) Miinoil Mj ( Waru Ifu>ain, 11 \ 123 
(19J3) 

(.) Nauab billi-u Nuzur Vll> Kiiui i 
OJ H-Uoamn, 10 M I \ 11 I, * >3 , <* o t 
1\ U I’ C. sJ 

(3) \uuitl r ''lib lliuiil r 2 

W U I* < 11 (I’M,*) 

(lJNlf4iAni II It U N iJVt 


(!/) llali mt. I Viij b 
II w It til. r>i (is(C) 

(il) >hamat liurn • Hi 
h iJ, (Is 19) , an I •*•0 


.labui. 11 ^ ” 

, n.aUrii KiinUn 


n A -SO -SI (ISO ) 

(7) IUn«i n Ml SiUUam I » ' 


aiKI'Jl) 
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mstnuncnt for tliecoinnus'sionof fuitlicr mist'll es (I) Vn Appcllitc Court exceeds 
Its ‘iiithnrjt\ in giving 1 phmtiff 1 reluf for winch ho does not a®! Although 
flic Court nu) decide in ippoil beforo it upon grounds otlier tlnn lliose stited 
in the jncmonnduiu of appeal }ct the rule does not entitle the Court to go bo>ond 
the subject nnttcr of sppcal (2) 

Wliere a Txiwer Vppellato Court allowed an appellant (one of the defendants 
mtere ted in a small portion of tho decree) to raise an objection verballj (and 
not talon in the memoranlum of appcil) to the whole of tJio decree and dis- 
mi«i ed the suit on the ground of non joinder of parties it was held b) the High 
Court that it \i is not open to tho Judge upon tlic appeal of oiilj one of tlie 
defendants as to a small portion of tho decree to entertain tho objection upon 
which he had tlirown out tho suit (3) When a Lower Appellate Court dismissed 
a suit on a point on which no issue was raised although it had been taken in the 
written statement and which was not made a ground of appeal , it was held bj 
the High Court that the point imist bo considered to have been abandoned at 
the trial , it was therefore not open to the Lower \ppellatc Court to dismiss tlie 
suit on that ground (4) 

3 (y) Where the memorandum of appeal is not drawn [ 

Rejection or amend- up 111 the mannci hercmbefore prescribed, 
meat 0 ! memorandum it he lejectcd, or bo returned to the 

appellant for tho purpose of being amended ivithm a time to bo 
fixed by tho Court or bo amended then and tliere 

( '■) Where the Court rejects any memorandum, it shall 
record tho reasons for such rejection 

(9) Where a memorandum of appeal is amended the Judge, 
or such ofiicei as ho appoints in this helialf shall sigrn oi %mtml 
the amendment 

Kejection or amendment of memorandum — Ihc memorandum ina> 
be rejected under this nilo if it is not drawn up m the manner proscribed , (5) 
as also on any of the grounds set out m 0 VII r 11 (formerl) sect 5i)readwitli 
sect 107 (former]} 582) (fi) but a judicial order should be passed and the reasons 
for such rejection must bo given (7) 

Memo appeal insufficiently stamped — Wien a memo of appeal winch 
is msufficienth stamped is returned m order that it maj be sufficiently stamped 
t he Appellate Court should fix a time within vvhicli the deficiency is to be 
s upplied (8) In this rule there is no limitation as to tlie tune vilien a memorandum 

(1) Poran Sookli t> Parbutty 3C 612 615 (1891) 

616(13 8) Lachmanv Bahadur Singh 2 A (5) liudy Prasad v Baij Kath 15 A 367 
SS4 888 (ISSO) and cf Bans dhar r S ta 3 0(1693} 

Ram 13 A 331 (1891) (6) Ib 

(2) Saroda Sundarco i Gob nd ilonce 21 (7) Ib Jugsjb Sahay i Kasec Xalh 1 

W It 1"9 (18"5) IniJur 121 (ISe"*) 

(3) Isakur Chunder 1 Juloo Nath 2o (8) Shoo Partab « Sheo Golam, 2 A 87j 

W It 'I8a(18"5) (1880) 

(4) OoTindrao Krishna r Balu 16 B osG 
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may be rejected or amended (1) But the time for rejection is when the appeal 
1 * presented, and not after it has been once admitted (2) The filing of an appeal 
out of time IS another matter The registration is a ministerial proceedmg 
And wlien registered out of time, the Court may, on disco\ ery, rtj ect it (3) where 
there is fraud, misrepresentation, suppression of fact, or mistake (4) An order 
admitting an appeal after time, made ex parte by a smgle Judge of the High 
Court sittmg to rccene applications for the admission of appeals under a rule 
of the Court made under 24 A 25 A’^ict c 104, sect 13, and sect 27 of the Letters 
Patent of the Allahabad High Court, can be impugned and set aside, at the 
hearing by the Division Court before which it is brought for hearnig, on the 
ground that the reasons assigned for admittmg it ere erroneous and 
madequate (5) The High Court m special appeals can look mto the grounds 
which the Lower Appellate Court Judge has given for admittmg the appeal in 
winch the decision appealed against was passed after the lap«e of the period 
of limitation , and the grounds upon whicli he acted m so admittmg the appeal 
are mipeacliable m special appeal (6) The discretion of tlie Lower Appellate 
Court in such cases is liable to re\ icw or appeal w here such Court is acting througJi 
cipnce or prejudice, or where the discretion is csieiciscd without any proper 
legal material to support it Wlierc the evercise of discretion is per\cr«e, tlic 
Iligli Court in second appeal will interfere (7) 


4 '\\’lieic tliGie are moic plaintiiT& or nioio defendants 
One of several piaiatirts than One 111 a slut, and the deciee appealed 
or defendants may obuin from proceeds on any cround common to all 
reversal of whole decree * 1 , s iY i 

where It proceeds on the plaintiffs or to all the defendants, any 
ground common to all. one of the plaintiffs or of the defendants 
may appeal the whole decree, and thereupon the Appellate 
Court may reverse or larij the decree in favour of all the plaintiffs 
01 defendants, as the case may be. 


Decree proceeding on common ground. — The onliiuiy rule is tliat upon 
in appeal of one of several partle^, an Appellate Court cannot reverse the decree 
appealed from as loiiust an) otJier of the parties , (8) nor can the Appellal^* 
Court, on the appeal of one defendant, having onl) a part intirtst m a decree, 
reverse the entire decree (9) It is not competent to certain ilcfciuhmts ajiiHilii’n 


(1) Damodv i Colkulclunil, 7 r 71 
(I'iSiJ) 

(2) Gop^o Bullub r Golucl., H 11 1*13 
(isCl) 

(3) S)u 1 Jal r Ilu-wscin i Slicikli Jlahoim I 
\mir. 4 15 I.. H \i p 103, 101, J(U» (I&70) 
[an 1 tlip trsjion lent inaj aj j to disinwa llio 

(4) 'tertiary of sialo i Mulu Janiny, 1 
II n It, Vip. b4 (la-u) 

(•) l)uU% ‘.aUli i an *1 « UI I ' J* 
(IS- 1 


(C) MounBcMai Surendra, 2U I.. K IS* 
(16C3), NoU) . 8 c , 10 H' U ITS S-i’ “1^* 
Surbliai t Ra^hu Natliji, 10 B II C. K 397 
(1873) , Cbundcr Di v4 v Boshoon Lai 
J-il. 2aJ(l!>Sl) 

(7) lb , Raiichudji r I.allu 0 B 301 .>"t‘ 
SOTflb-tJ), Tarbati t Oanpati -3 B 
(1808) 

(s) KooIa*lalir»ha*lr GoraChanI ** 
U a 3 (IST.’J 

(0) VVfHiiK*li I Matni;.in<v 2U It 10 
(IbW) 
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and uiakuig a non ippcalmg defendant a respondent, bct^'ccu tliemsthts, to 
open out that portion of the case ashtclit as between the plaintill and the non 
ippcalmg defendant, has not Ken appealed against, and nhen the ground on 
\>hich the decision 11 gi'cn is not couunon to all the defendants this rule does 
not applj (1) But when the decision of the first Court proceeds on grounds 
conunoti to all the defendants one of the defendants is justified in appealing 
oil heJnlf of all ( 2 ) Thus where, on the appeal of out of the several judgment- 
debtors, the bond on which tlic plaintiff sued was found to bo false and not 
bmding at all, all the other parties to the bond were released notwitlistnndmg 
that thev did not appeal (d) It is incongruous that a claim should he dismissed as 
agimst one part) and allowed against another on contradictory grounds, as 
saj , m the first ease, on the ground lint a mortgage is satisfied, and m the second 
on the ground that the mortgigc had not been discharged It is to prevent 
such incongruities that power is conferred when an apjieil is presented agamst 
the whole decree to interfere as well on belaU of parties who have not appealed 
as on behalf of those who have appealed (4) No distinction is made hetwetu 
decrees ex parte and others (■>) UTicre there is a common ground amonost 
phmfiffs or defendants an appeal b> one is virtually an appeal b> all, though 
thej nia) not be parties to the record (0) It is not directed that the Appellate 
Court should pass a decree in favour of persona who arc not before it iti appeal, 
but the effect of tJie provbion is to make a decree passed m favour of one out 
of the defendants or plamtiffa operate ui fuour of all the plaintiffs or defendants 
as tho CISC be (“) The decree whicJi maj be the subject of such appeal 
IS one affectmg m the same manner all the plamtifls and deleudauta— one m 
capable of division and upon which it would be unpossibK for a Court to find 
lu one sense for some of the plaintiffs or defendante and m the opposite sense for 
tho other plaintiffs or defendants , for instance ■where the suit relates to property 
111 which ill the plaintiffs or all the defendants are co «harers (8) If one of the 
several defendants appeal not against the whole decree but onlj against that 
portion of It which affects him and his defence m the Lower Court was not a 
defence common to other defendants, the Lower Court decree cannot be reversed 
m favour of tho<=c defendants who have not appealed (9) In a recent ease 
where a lambardar liad appealed against a decree without joining his co 
defendants (his tenants) it was held that under this rule it was open to him 


(1) KUtrmukurco Dassco v Ivilaiehur 2 W 
U 227 23l(lS<w), Gudsidliurr Moninobincc 
7 W R 3o0 (18Q7) Deoputtce f Dhumoo 
I>al. 11 W R 23S, 240 (1800) bbaiUi 
italiomcil I Sheikh Vnwar \li 21 VV R 113 

(2) Srttoleo t brL<.uatl) 18 W ll 331 333 
(1872) breemunjuree i Poorusattuin, 9 W 
U 499(1808) KamLochunc Nittya 12 W 
K 211 (1800), Jadumoiu e buJuKbi 7B 
L. R 28(1871), 5IohoatRuuglAl« Court 
MuuJal 10 IV R 2&6 (ISOS) 

(3) Sufur All i Rusuroolla fi V\ 11 323 
(1806) 

(4) Sc'liaJri i hrisLiwn 8 'I 1 1‘ II* 


(1884) and Seo Ivulai Koda > I is\ranatha 
Pillai 23 229 234 (1J04) 

( ) brtcriath v Orej 13 IV R 114 Uo 

(lam) 

(6) Vbdul Rahintau t Vlaidm Saiba, 22 B 
oOO o08 (1896) Sirdar Singli v Ivriihna 
MiUa Co, C3 P R (1914) 

(7) ^lulcband » Ram Ratan 20 \ 493, 
496 (1693) 

(8) Srecram Gliutiuck i BrojoMohun 11 
V\ R. 449(1869). and act ptr Ba^le^ J in 
Kbarmukra t 'Ndambur 3 VV R 227, 230 
(18(k>) 

(9) Ram Chun lor t 0 machorn I3VV R 
.1 27(1872) 

4 M 
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to obtain a ie\ettoal of the decree in favour of all the defendants, but the 
plaintiffs were bound to join all the defendants as respondents m a second 
appeal (1) 

What IS a common ground must be determmed in each case upon the natuic 
of the decree given, and the cases cited are given m illustration only of the 
general principle enacted (2) 

The Calcutta High Couit has held, (3) dissenting m this from a Madras 
decision, subsequently overruled, (4) that the former section did not require 
that the decree appealed against should proceed exclusively on grounds common 
to all the defendants, but that it should proceed on any ground common to the 
defendants 

Under this rule, one of several persons who have stood on a common ground 
may appeal for all They are not prevented from appealing severally if the} 
wi<!h to do so , but if they allow one of their number to represent them foi 
piessing their appeal, they must accept his representative character as to tlic 
mcideuts also of the appeal, at least so far as the jural relation between the 
pdities are concerned The appeal opens up the whole case, though made bv 
but one of the jomt parties in the Court below But the case bciug thus opened 
up, it IS opened up for the respondent as well as for the appellant , and undei the 
forinei sect Q61 (now 0 XLl r 22) the respondent may piessS any objection 
agimst the decree which he could have urged in an independent appeal WJicic 
a decree of the Couit of the first instance is partlj m favour of two joint plaiutifisi 
uid one plaintiff appeals, the Appellate Couit may reject the wliolo claim on 
tlio cross objection of the defendant, (5) the decree having been passed agunst 
the defendants, it was open to any one of them to appeal against it if the giounil 
of ippovl vv is common to all the defendants (6) But where there aie sevcial 
uspondentb before the Court of fust appeal, though one of tliem may lepiiscnt 
his fellows in a further appeal, he cannot repiesont a person who was not his 


(1) Doboiath V BiUjO Mobou, IS C L J 
^01 (lalJ) 

(2) Jo^Listu i Isittyauunil, J C 

(lS7b), Doyal Cbundcr i Ivobiii, 8 B L K 
lbO(lS71), Dourga Cbmn t bbama Nuiiii, 
12 \V II J7U(1S00), Ivat^aiiLOi aiodbub, 
i \V It CS bbaikb Mahomed t 

bhtiUi \mvar, 21 W U 112 (1373), Lall 
buondar t Hurry Kuhen, 3Iar»li, IIJ, 110 
(Isei), Haul Ivumal baba i Miinud Alt, 
do (J 120, 1J2 (1003), ilo^donatb i Ojiii 
lhbi,ll\V U 2J3, 2ig(lbO0), I ukhy hunt 
« Uutii Mur&}i,2Sl (ISO 1) , Najumniu 

t bubba, 11 'I 1 j 7, l‘U (JSS7) , ^[>{>4 lUu 
t Uan4ii],13M 2iJ, 2.j1 (ISSJ) , \<i>abalit 
t VUlul Khodir, i 31 H C. 11 2o, bum&iii 
NikrAtiun t Kazan, Itl 31 .Jj (Ib02), 
ViiiiviiiaLiy Cb(.Uiar t IbuLii \>^ar, 23 M 
1.2, I2( (I *11), VuliMS hath i Vusudet, 
.->1(1 > 1, 7u2 (l^Jl) , UaiuChunkrc 0<»it 
n.ufii, W K , 27 (Is72), Chundir 
31 I,.. I -3 W 1. led{lS7a)l 


Grtesb Cbunder v Cour Mobmi, 7 W 1» 
40 (1367) 

(3) Ham hamal baba i \Lin id Ui, JO t 
429, 1J2 (1903) , foil Annajuahy t rdtliii 
tyjar, 28VI 122, 124 (1004) 

(I) byed IIussciu I JIadaii Kban, 17 '1 
26u (1804), mi-nulid by Hbuttalooi but 
bayya t Panligiiilam bubbayya, 30 31 4"0. 
V U (1005), H c, 17 31 L J 119 

(5) Uabaji DliuiKlihit t Collector ot bdt 
ItcVLiiui, 11 11 7)6, V.07, 5J3 (1887) 

(0) Cliau Icr ''an,' t Klntnubliai, 22 H ’I' 
721 (13J7) , nlao ( luutumoa i Oung ibii, 

J» 281(1 WJ) , « i ,5l>om L.K 09, woAa 
Cbijjut Uinr lu billyh, 22 \ JsO, 3J2 (iJOO) 
lOir-iii Mai t Kraut faiUoli, -0 \ 8 (1^J<)• 
Katul/Kbuiii Nittya, 12\V K 21Mla' ')• 
Itaiu N-w iJv « lauubir I’ainl , 27 \ 27, 
(1002), . Hiinnut, .J \ IT"*. I'f 

(iNii). MmIuI ('ll till I 31uli imin > I. ^ 
♦j, ‘»T(1 «.) 
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to itbponiltnt .lud igiinst whom therefore no decree could hi\e been nude on 
-4 point couuiion to the two, or on my point it ill (1) 

It w IS held tint the former section applied only to ippcils by parties 
irr ij cd oil the imo side of v litigation m the original Court and against whom 
judgment on a common ground had been passed, and only some of them ippe il 
from such judgment on behalf of themschos and others who do not join m the 
ippeal It did not relate to cases m which a part^ (be he a pUmtiQ or i defen 
dint m tlie ori^mil Court) who has been unsuccessful onl> to a certain extent 
of the subject matter of the litigation in appeal from so much of the decree 
as has been passed against hun, happens to \aluc the appeal as if it related to 
the whole subject nutter of the litigation or to pa> Court fees on sucli amount (2) 
Wliere two suits brought by two different parties claiming different interests 
m i certain share to “^it aside the sale of that shaic, haimg been dismissed one 
uf the plaintiffs appealed and the sale was set aside , it was held that the decision 
must be consi l^rod is setting the sale aside as to the whole of that share altliough 
the other parties did not appeal If they both had jorned m one suit but only 
one had appealed, the decree of the \ppelhtc Court would haac been for tlie 
benefit of both and tlie whole sale would Imc been set aside fheir bringing 
separate suits instead of jommg in one suit ought not to make any difference in 
th it respect (3) 

It was held that whuc a respondent filled to i»no the notice required by 
•'cct 5bl of the former Code (see r 22 of this Order) it was not open to the 
xlppellatc Court to grant auy relief to that nspondcut uiauise where the granting 
01 such relief was not necessarily mcidental to the relief granted to tlie paitv 
who had appealed (1) But see now m thio connection r 33 of this Older, which 
enacts part of 0 08 r 4 of the Bogli^h Rule-* 


Slay of procfidinyi and of execution 

5 (i) An appeal shall not operate as a stay of procttdtnys [s 

suy by Appellate Under a decree or older appealed from except 
Court so far as the Ajipellatc Court may order, nor 

sb'ill execution of a deciee be stajed by reason only of an appeal 
having been preferred /rom the decree , but the Appellate Court 
ina} foi sufficient cause order staj of execut on of such deoce 
(;?) Where an application made for stay of execution of 
stay by Court which all apiiealablc decree before the expiration of 
/jflssct/ t/ie decree the time allowed foi appealing therefrom, the 

Couit which passed the decree may on sufficient taiise heiny shown 
oidei the execution to be stayed 


(1) Deo Gupal Sa\aut t NaauUcv \itlial (4) K.ulat Kada PiUai v. VuwaiulLa 

ba%aut, 12 D 371 (1S37) Pdlai S3 IL 229 232 (1001) , as to smU for 

(2) Per ^lahmood, J, m Clicda Lai r cootnbuUon secRupJaar Abdul Kadir, 3 

DaduUab 11 V 33, 40 (18SS) C W X 49l>, 31 C 043 (1001) Vauadi i 

(3) bbcikli Xa^ur t Shuriutoulab ^ \f Dareddi, JlM 2lJ(191U) 

R 77(1S73) 
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(J) Ko Older for stay of execution shall be made under 
suh-rule [i) or sub ride (?) unless the Comb malaiiff it is 
satisfied — 

(a) that substantial loss may result to the paity appl}iug 
for stay of execution unless the order is made , 

(i) that the apphca^ion has been made uuthout unreasonable 
delay , and 

(c) that security has been gi\en by the apphcant for the 
due perforiiiancc of such deciee 01 ordei as iiui} 
ultimately be binding upon him 
(4) Notwithstanding anything contained m sub )ide (?), the 
Couit may male an ex parte ordei for stay of execution pending 
the hearing of the application 

“ Stay of execution ” — Tins rul»,, winch refers to apphcatioas b) paitaa 
oiilv,{f) assumes that there is something to stay and therefore does not apph 
wli«.re the decree Ins been la fact e:^ccutcd (2) To execute ■> judgment 01 order 
IS to cirrj It into effect or enforce it When there stUl remains «omtthnio' 
sub‘»tantial to bo done under v decree, before it enn become tLoroughl> eficttinl 
fhit decree lus to be “executed * withm the meanuig of thi» rule (3) So 1 
decree durectmg the is*uc of a ^rant of probate to the propouuder of a will 
one that is capable of execution, and sta> of execution of such decree can b 
glinted under it (f) It was held that icet 2o3 of the former Code did not con 
stitutc in exception to the procedure Hid down bv* sect 5i5 now itphcid bi 
tills rule (5) 

The principle upon winch all stij i:> granted for the pre cn ition of jiropcrt) 
pending litigation is that the vucce^sful pirtj m the htij^itiou — tint is, the 
uhimatdy aucccseful partj— ~is to reap (he of (hit lidgition md not to 

obt iui merely a biiien succe s(<>) lu c»-'es whvte \ »t^^ of vxccutioii or m 
mjunctiou is granted on in kx jHirtc ipplicUion libat) to ipph to the Judge 
to 1 ir\ or set aside the order ln^^l be unjilud if not exjirex ul ( 7 ) \ud 1 toiut 
which has jurUKliction to pi-s »ii ordir hn mjihIK jurwlictiun to J'l ^ 

Mib tquent order in \n> mithr iHwing fiom in I mlurdli in I lu-ce ».»rih 
III ing out of the tirst order (fc) iht rulmg (hU if pnpirtN i* old btfon »» 
onler bt ijnig exe'tulioii is tomniunn it»d lh« ih is ui ■'ucli 1 1 l not ioi 1 ( ') 


tl> tvs. KhvIuiL UiwuUr i I* m 
1 >u\i.s, t7S(lMll) 

ti) DLu^ni fcnvU ' Nwl i *'* 1- 

L U 1. u3. (1»J>3) 

(3) Ml Uuj toon M s * Hunt l>«* » 
1 U N TsMl "Jl) V* t ) f I 1 n 1 IK 

cci vu kI j tJ Iw IvLiit “k* I I 

l-ortMcor • Mv lU « I J 11 ** U 

W I* 3 4 U'«‘3I 
(!) Ml 1 |ij I « *«“■ ‘ 


( 1 ''Jot I itliuU i Munv m*.! 0 M ^ 

( ) Ml Hr j IvH I anx i Haj ri k ** 
« U N M (1 oi) 

( ) r Hn Ml . \l 1 1 \1« 1 U 

(1^- ) 

(s) M 1 \i tr Ml r K/v« i 
KM n U U I 1 (Is •) 

(!) 11 ». <■ uAil O » It rar i • 

^ Ur, U W \ I (Is .) 


lU I k lU « 
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}j-n IkfH from (I) the onirr nl *!.»> liLnig cilcri it n nwtlo 

.ri i fjol when it i« crnimuniMtfil li li-n i>rrn 'iiil tliit an apjAicant who 
hav ft r *t" tif cJ.'xiJlitin rhoulil on iho proiincl ol tt< Viiig nn indiJgenro 

r>rn if MHcr-'fwI (J) Uijt this hii Wi'n di^cntixli irom,p) 
m f thrfp t* rfjtninli ‘tron^ Mipjxtrl in xciv)ii fof the \jc« lint when the Jaw 
an ati'l allows an appcllint ujion proper raiL«e bring j>hown to 

rt-'k f r autl oiilstn an <iTxbr f<ir «-tsv, it cannot lx* «a*<l that what »s ashot\ foe u 
ii-'-nh an tnilnlpfnrr 

Qy Court of first Inatauco.~*T|ic lufcattsumri that the decree n appeal- 
d‘Io and not nml (I) If m .ippnl ljr«, Imt has not been filed, the first Court 
but ji » other ('i) nu\ ••la) oxi-cution iijwm an ipplication made bclorc the cxpu>' 
of the penui of api>ril, thoiiph as the rule states the sneccssltd partj is not 
pfohihinxl from executing his decree simply on tiio t,roUnd that the period foe 
appealing has lint exp r«si (d) The CoUit which dHint.'*‘:es a builbecomta/unrfus 
.j^’icio save tint it ijiai staj execution of Us omi decree or order for costa (7) 
Aftrr ippi il IS lihsf the Appellate Court, as the Court which Ins soizm of the 
‘.lilt, max rlax exicuti m (^J i Cml Court cannot aiij execution m ca«cs m 
which vn appeal fna tiem mwfe to the Prio Council agnmst n decree of the 
Hich Court (*») 

“SufSclcnt cause "—The application should besupportwl bx anafbdaMt 
Xinlxing the f'lcts allcgid, and tlievc fads should show suDicient cause for n 
St IX (lO) VHiat coustiiutcs ••ufficicnt came must depend upon the facts of the 
jUTticulvr i.xse (lU In th*’* conmctiou the proxiw) to the rule must be referred 
tn The Court gixcua di'cretion in the matter, and mn> refuse the opplicatiou 
where there has been such difax is disentitles the pxrtx* to anj consideration 
Icmn the Court U-) And tte ;w\l The proxiMons ol this rule as regards the 
exhibition of sufficient cause «ppl> cquillv to di-crets lor minioxeablc as lor 
muxcable propcris (13) 

“ Substantial loss."— V.« »pp« irs from tho 1 l^p of the word “sJiall” tins 


{i\ Uuiuui Cbauii boid i hainalanaod 
{niq^U, W C 927 (1900) , and see also Mcab 
Jane MattSiogt»» 2 A 080 ( 1880 ) 

U) Chuni tat e AoaQtram, 25 C 893 
(t&'iib per Jlaclcan, CJ, and Jenkins, J 
( 3 ) Ih , P«r haantrjeo. J 
(t> Attvir IIa».ati t Ahniad Vb, 9 A 30 
(18&0) 

(5>S!»U«kwu Abdaylflajc 17 W R 
311 {1B72> 

Deputy Collector, Sontlial rergunoabs 
V Dmodo Uam gem 5XV E Miac 53(1800) 

(7) VamuvudDowlabv Alu&cd All Kban, 
»l G 501 (I80i) . see tUu caso discussed in 
iVoodroffos Injunctions 3rd cd pp % 
ei 

(8) bco Gliwui bat I tnantram 23 1 893, 
S9l (18‘18), yrr Bannorjeo, J s^tja 


SlianLorv ^lafiaraj I,arun, 33 t J}9(j<)ld) 

(9) Jlutt«alauiijmal i ClulU^amal o M 
II (’ R 93(1800) 

(10) Xlultan Cliand bboxam I KhaaSaheb 
KUarectlji, 15 JS 530 (1800) As to the duty 
ot a pleader to \crdy statemciits oiado to 
lUDi, sec Jte Srceoath Roy, 17 W R 405 
(1872), Ram ^^ath i Ramleshwcr, 15 
C \V E> 432(1011] (The HigU Court nia 3 
aDo deal iritli the order under s 115 and 
direct staj m terms of p 0 of tljja Order > 

(1*) See Xlahonied llossem t Looli Alt 
Ivhaw. 5J0 XV E 393 (1873) , m -Re Ahme«\ 
Eesa, 13 XV E 231 (1870), sufficient caiiso 
nas held not shown. 

(12) Jh re Leslie, 17 XV H 11,0(1872) 

(13) /a re I^mad Koopp, 'J XV It 448 
(1808) 
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must bo snown (1) So tlie Court granted tlie sta} of that part of a decree 
winch directed the completion of certam works, but refused it as regards another 
pait ordering payment of money, as it was not satisfied that substantial loss 
uoiild result ( 2 ) 

“ Delay ” — Vide ante 

Notice — Though there was no express provision as to notice under the 
last Code it i\as the practice to give notice to the decree holder before disposing 
finally of an application for stay of execution (3) And tins will probabl} be so 
m the generality of cases now though not statutorily required unless tlie case 
falls AMthm the fourth clause 

Security — The taking of security is compulsory (4) The nature and extent 
of the liability depends on the uords of the securitj bond given to the Court (5) 
Tlic lule icfers to the ultimate order , and tlicrefore the obligation extends to 
tlie final deciee passed after icmand bj tlie High Court m second appeal ( 6 ) 
Tlie amount, of couiso, is dctcrmmablc by the special ciicumstances "When 
proceedings are ordered to bo stajed on giving securit) tlic judgment debtor 
must bo allowed reasonable opportunity to show that tlie sccuntj oileicd is 
sufficient (7) Tins clause does not contemplate a decree or order m a separate 
proceeding to be instituted m the future ( 8 ) The relationship betveen a decree 
liolder and judgment debtor uho Jns executed a security bond mortgaging 
property is not sucli as to be goactned b} sect 67 of the Transfer of Propertj 
Vet and a suit is not neccssarj (9) In tJie case of tlnul parties, the Bombay 
Higli Court lias held (10) tliatpajmentbya surct} may be enforced b) suniniai) 
process in execution The Calcutta High Court Jias considered a ««mt necossar} (1 1) 
llie former MOW has now been adopted insect 115 ante In tlic under mentioned 
c i**© tlic Court directed that execution sliould be fust tal on against the jiulniiien! 
debtor and then the surct) (12) When piopcrt) is deposited in Court m hen 
of pccurit) for the purjiose of stajing a ‘•ilc and the order directing tl e «nli 
IS confirmed on appeal, neither the dcpositoi nor jud„inent debtor can e’lun* 
to have the deposit restored ■whieli is tJieu Jul I for the decree Jioldcr (1 1) Vs 
to appeal «ce next paragraph The Court nn), on the bond ceasing to Iii'‘ 


(!) Stc \azar \li Klian i Ojoodh^train I 
In t Jiir N *=? (ISro) 

(J) II H r^ilvunr birk ir i Chinb 
2n (is M) He 3 Iloiii L. R If? 

(1) MultAti Clmi 1 falima )i > Klaii 
cl» Kliarur Iji laU 030 (ISJUj 
(I) a WiMi , Rajkrulirui It >, « L K 
I' 11 II -M) (Ibwl), 8a},or. a II 1 r I 
‘'Ijobuuni/' 11 uik« lU3(l^l^i} 

( I tr Sli\Ul KiuUI anl I \|aji 
1 1 i^^A> . 11 u I (Is s) 3 n .n|{l>> j)[ct 
s| L Suk I an I s.) ,1,^, I ] I l,Aji I. II 71 
{ls»7)) \I I \i «r \li • Kav« m \li 

IJ U 1 103 (is I ) 

< ) M *10 Klul. I I ..1 r \| Ml l»ivr«s 


(7) Mt llah rui J-illi I in nhar I^H, - ' 

« a 

(8) Sunmatha Patlmiii Sornatl a \mnul 

J. M L J I'K) (IJllJ 

(J) Slijam him tar IjiI i Pnjpai Jau ' 
TAjan w a 10 ,0 (1 xn) , B c " c tv '' 
Oil 

(10) lamsc Iji i IltMallal .I H t ^ 
(ItuO) a r 3 iloi i L Jl 1 

(11) hirjoo Dab i lliIiiaLiml Dv -3 <• 
-IJ (IhJj) Joklans,^, Jtxj Ntrfti' 
Si Ji, — L.-a(ISJl) 

(1-) (<u|ul Nai i '•In t I < ! in al 10 
S(IS»I) 

(11) SI ( 1 u I ''ll - lUI 1 H — ' 

I I I (li 1) 
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effect, direct thnt it be cancelled and returned For the pow cr to take security 
m\ol\cs the other (1) But a Subordinate Court lias no jurisdiction to release 
a security taken under the directions of the High Court (2) Whore by order of 
an Appellate Court a security bond was executed by the judgment debtor for 
stay of execution of a decree pending the decision of an appeal under sect 545 of 
the last Codo (now represented by this rule) and after the dispo'^al of the appeal 
the decree holder applied for sale of the property under the subsisting attach 
meut, it was Jicld that the sale could be earned out m execution proceedings 
consequent on the attachment (3) A security bond under this rule pledging 
immoveable property exceeding Rs 100 m value requires registration (4) 

Stay by Appellate Court — ^An appeal must be pending A Court 
has no power after the passing of a final unappealable decree, and before 
the granting of an application for review of judgment, to order a sta) of 
execution of the decree (5) In the decision cited, (6) it was held that 
where an incidental decree under sect 244 (now 47) is under appeal, the 
Court maj sta) execution of the substantive or original decree in the suit 
pending the hearing of the appeal, though such origmal decree is itself not 
under appeal See now r 8, post The manner m which an Appellate Couit 
effects a staj is cither on appeal from an order of the Court of first instance 
refusing a stay , for such an order when made bj a High Court is a ” judgment ’ 
under the Letters Patent, (7) and when made by other Courts is one falling 
within sect 244 (now sect 47) ante,{S) provided that the Coiut against which 
the appeal is made is the Court executing the decree within the mcanmg of that 
section , (9) or after an appeal has been filed an original application may be 
made direct to the Appellate Court (10) But the Appellate Court must have 
acquired seizin either of the original «iuit or of the execution proceedings It was 
therefore held that the High Court was not competent to stay proceedings, m 
execution of a decree of a Subordinate Court merely by reason of an appeal 
having been preferred against an order of refusal to set aside the decree under 
sect lOS of the former Code, coirespondmg with 0 IX r 13 of this Code (11) 
A Supeiior Court has no power to direct a Subordinate Court to stay execution 
m a wbicb vs wot bofoio vt (12) When an Appt-Wate Conit texeisea % dmoo 


(1) Moonshco Ameer Ahv Kossim All, 13 
W R 403, 400 (1870) 

(2) Abcdoonissa Khatooa v tniccroo 
nissa KLatoon, 17 W R 404(1872) 

(3) Baij ^ath v Mohant Sia Ram, 17 
0 L J 207(1013) 

(4) Ivagaruru t Tangalur, 31 M 330 
(190«) 

(5) Ameer Hasan v Ahmad All, 9 A 36 
(ISSO) 

(0) Pasuixkti Xath Rose t Nanda La) 
Rose 28 C 731 (1901) 

(7) Mt. Rrij Coomarco » RamricW Daa.«, 1 
C. W N 731 (1001) 

(S) Ohazidm r Fahir Ruksh, 7 A 73 
{1 s> 34), Udcj-adi(a Deb I Oregson, 12 C t»24 


(1886), Alu^aji t Damodardai, 12 B 279 
(1888), Mahant Isbwargar t Chudasama, 12 
B 30 (IS87) 

(9) Ramcbaiidra t Balmukund, 0 Bom 
Zi. B 780 (1004) , and seo ib , and Mt. Bnj 
Coomarco t Ramrick Dasa, supra, aa to inter 
fcring in appeal with an cxcrcii>e of discretion 

(10) Chum Lai t Anantram, 2oC. 803, 801 
(ISOS) In Mt. Bnj Coomarco t> Ramrick 
Dass, supra, there ^^l^s both an appeal from 
an order of the original Ckmrt followed by a 
aeparato appbcation to the \ppellato Court 

(11) Bhagwat Rajkocri’ Sheo CoIamSahu, 
31 C. 1031 (1004) 

(12) Barlow r AMool Haji, 17W.R.341 
(1872) 
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in fa\our of a plaintiff, it should not stey execution of its own decree, for m 
such case a plaintiff having lost his decree is in no better position until his special 
appeal is decided than a plaintiff before judgment (1) AVhen an Appellate Court 
refuses an application for stay, this does not prevent an application under sect 
546 {now r 6), should an order for execution be obtained (2) 

The Court has mherent powers of stay beyond those gi\en by statute. 
There is an inlierent power m the Court to stay under proper circumstances 
the drawing up of its own order or to suspend their operation, if the necessities 
of justice so require, (3) or to stay proccedmgs m the Lower Court — such power 
being auxiliary to that of the Appellate Court to reverse the order of tlie Inferior 
Court (4) And when an appeal is pendmg against a prelimmar} order directmg 
an account, the Court having seizin of the appeal can, apart from the question 
whether the case falls withm the Code, make an order staj mg the carrying out of 
such order pendmg the hearmg of the appeal (5) 

Appeal. — An order refusing stay of execution made by a Court which is 
not cxecutmg the decree is not appealable (6) 

] 6 (i) WJioc an oidei is made for the esectition of a deciec 

secuntyinc^otorder 'vliicli an appeal IS pening, the Court 

lor execution ot decree wliich passed the decree shall, on suincient 
appealed /no/H cause being shown by the appellant, require 

sccuiity to be talen io\ the restitution of any property ivhich 
may be oi has been taken in execution of the decree oi for the 
payment of the value of such property and for the due pciform- 
aiice of the decree or order of the Appellate Couit, oi the 
Appellate Court ma) foi like cause direct the Coiut uhich 
pa-ased the dcciee to take such security. 

(:') Whue au order has beeu made for the sale of iminovo- 
able property in execution of a decree, and an apiieal is pciuhiig 
from sucli decice, the sale shall, on the application of the judb'" 
ment-debtor lo the Court uhich made the o)der, be stayed on 
terms a« sccuiiH^ or otheruise as the Comt thinks fit 

Aazar \h Khan t 
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effect, direct that it be cancelled and returned. For the power to take security 
iiuohes the other (1) But a Subordinate Court has no jurisdiction to release 
a security taken under the directions of the High Court (2) Where by order of 
an Appellate Court a secuiity-boud was executed by the judgment debtor for 
stay of execution of a decree pending the decision of an appeal under sect. 515 of 
the last Code (now represented by this rule) and after the disposal of the appeal 
the decree holder applied for sale of tho property under the subsisting attach- 
ment, It was lield that the sale could bo carried out in execution-proceedings 
consequent on the attachment (3) A security bond under this rule pledging 
immoveable property exceeding Rs 100 m value requires registration (1) 

Stay by Appellate Court. — An appeal must be pending A Court 
has no power after the pa'^sing of a final miappealablc decree, and before 
the grantmg of an application for review of judgment, to order a stav of 
execution of the decree (5) In the decision cited (G) it was held that 
where an incidental decree under sect 241 (now 47) is under appcil, the 
Court may stav execution of the substantive or origuial decree m the &mt 
pending the hearing of tho appeal, thougli «iucli origmal decree is itself not 
under appeal See now r S, post The manner m whiclr an Vppcllato Comt 
effects a stay is cither on appeal from an order of the Court of first instance 
refusing a stay, for such auorderwhenmadeb) a High Court isa ‘judgnunt 
under tho Letters Patent, (7) and when made bv otlicr Courts !•* one falling 
within sect 244 (now sect 17) (8) provided that t)u' Court aguiist wliirJi 

the appeal is made is the Court executing the decree witlim the meaning of that 
section , (9) or after an appcil has been filcil an original application nuy bo 
made dnect to the Appellate Court (10) But the Appellate Court mu»t hv\o 
acquired «cirin either of tho original suit or of tin* exocutioii-proCLOtlinga It w la 
therefore licld tint tho High Court w la not coiupvtont to vt iv procoidiius in 
execution of a decree of a Subortlinatc Court merely by n I'-on of an appt.d 
liaving been preferred agimst .in order of rvfu-il to 'i-t a^ide tho deervo undtr 
sect 108 of the former Code, corrc-ponding witlj 0 IX r U of thi-* r«Kle (U) 
A Supenor C^urf Ins no power to direct a .SuborJiiuto (Juurt to 't ly cxcruti'‘n 
m a case which is not before it (12) Whcii^U Appellate Court rcvir^iM a dr< rn« 

(I) Mooa-bco \Miccr Ahv Kfttoim \li, 13 (Ihsb) I- 

\V H 403, 409(1^70) (lS^''«rjo'> iJi* r lUliaALui«l !)*<, *« 

(J) Alx^.loonL'.ss Khatooit r .\n)ecroo *1 |t JiS (I'.j'i) but *l p 2 |ul 

liLSNA Khatoon, 17 W 11. 401 (1S7J) (9) lb mivl XrututLtlUut r 

(3) llvij Xath e Muhflnt Si4 Rari. 17 <2wUAm. li it J<iJ «t (v itlu 

(a I*. J 2o7 (1913) (10) jARisoij) r U 1/J , 

(4) Nagaruru « Tangalur, 31 M * anlkrcJai.ViKi.arr Saruj. lUu. IT V. 

(190") / (INC). 

(t) AiiKNr Hasan r .XlnuaJ .Xli, 9 ’luJ (II) UauVu lxl.ar7 Nai,>al r 
(iNSO) Ai) lvl.UtUcl.«;«c, Si (_ (I-jTJ. 

(0) I'aauivkti Kalli i Nanh tUl Kuc) I.^\!ar«uir i.at.~ra-i liar 

Ibssc. S-i r 731 (I'all) lul, »aii si U \ S'l(l...»). 

(7) Mt. Hrij Cs>omar«'<‘ r Uainru V I) VU ua li \ 1 .j ( I * xj) Tr.ljr^j r 
C.W N :nI(1‘01) ’j*. 1 im u s 1 

('') (ifiailiini r KaLir HuLa!i, 7 .V ^ » c.3l« 1 J’ 

(I'Nl) . lMf,Ta.liia IVbr l.tTg. >n, 12C tJ 
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clear that the application is to be made to the Court winch passed the 
order (1) 


7 .] 7 No such security as is mentioned in rulea 5 and 0 shall 

Ko seount (o be re required from the Secretary of State foi 
quired friths Govern- India m Council or, where the Government 
meat or a public oiTioer Jjas undertaken the defence of the Slut, from 
m certain cases i i n i. e l 

any public ofticer sued m respect oi an act 

alleged to be done by bini in his official capacity 

8 . The 'poners confoted hj rules 5 and G shall he exeiciseahle 
Exercise of powers in 'i^heie ail a-ppeal may he or has been piejened 
appeal from order made not from the deciec but fwm ail oidci made in 

in execution of deciee . .. 77 

execution oj such deciee 

Appeal from orders in execution — This rule, \\hich is new, 1ms been 
added to meet particular!) the case where the litigant does not quarrel witJi 
the decree but appeals from an order passed in cvccutioa of that decree It 
adopts, as regards &ta) of c'^ccution, the decision noted, (2) in which it wis held 
tint an Appellate Court had powci to stay execution when an appeal from an 
order in cvecution proceedings was pending before that Court See note to 
r 5, ante, “ Stx) by Appellate Court ” 


8 ] 


Procedure on admtsswn of eppeof 

9 (i) \Yheie a incinorauduni of appeal is admitted, the 


Appellate Couifc or the propel officci of that 
Couit shall endorse thereon the date of 
presentation, and shall register the appeal in a book to be Kept 
foi the puipose. 

(4 Such book shall be cilled the 
Kegistei of Appeals 


Registry o( memoran- 
dum ot appeal. 


Register of Appeals. 


Registration — The ngi&tntion of nn ippcil is a proceeding of a piirib 
inuiKternl cluritter (3) An npiKlhnt lias no n^lit to witlnlriw in apprd 
whitli Ills bicn rOjjuhrl) rigi-^lrrcd witJiout the p rmi '?ion of the Court, mid 
tin leave of the Cinirt is in evi r\ c isc nrce-'»ar) aftt r nn appeal lias boon rrpidirh 
r^,,l^t^r«(l As i guioril rule of practice, the r«'>pomlcnt should bo horvisl lulh 
«luc notice of the application for have when it is niiulc aft«r the notice of tli' 
d i\ li\r<t for III inng li IS lx cn i sued In ever) mst nice tlic iipptllunt will 1 
liilb topiN to the r» pond* nt Ills costs oct mil li\ the ajip* il (I) 

(I) \« t I II n u ul * sj o "« II C uit (3) ''J 1 Jail r r 'sIkAIi Mill 11 I (iP I 

wl wli 1 tl .1 »-o ( ! nilm t I 11 n U \y lul, 101, « c, 13 U H 3 I 

l*l.rlU,.*li 7 \ 'I.“u(ls>t) (I) KaniuJWoi Jk. Jl<t an 1 . ll i* 

t.I I I b tlsOlMaMfl It 

-at -ai(t .It) 
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tho Lower Appeal Court rejects an appeal — holding that no appeal lies, on the 
ground tint the first Court’s judgment was final under sect 153 of the Bengal 
Tnnnc) Act — the High Court, on second appeal, when •pnma facie the suit is 
not one under sect 153 of the Tenancy Act, can direct that the appeal in the 
Court below be duly registered under this rule (IJ 

10 (i) The Appellate Court may tn its discretion, either t 

Appellate court may re- respondent is cailed upon to appear 

quire appeUant to /urn/sA and answei or afterwards on the apphcation 
security for costs. respondent, demand from the appellant 

security for the costs of the appeal, or of the original suit, or of 
both : 

Provided that the Court shall demand such security in all 
Where appellant resides cases in which the appellant is residing out 
out oi British India of British India, and is not possessed of any 
sufficient immoveable property within British India other than 
the property (if any) to which the appeal relates 

{2) Where such security is not furnished witbn such time 
as the Court orders, the Court shall reject the appeal 

Object of rule — Tins rule was nc\cr intended by the Legulature to 
derogate from the right of appeal given by the law to ever} person who is defeated 
m a suit m the Court of first instance (2) Its object is to secure the respondent 
in an appeal from the risk, of having to incur furtJier costs which he might never 
succeed in recov enng from the appellant (3) The fourth paragraph of the former 
section which waa one of procedure onh, (4) and dealt with summary proceedings 
m execution agauisf the suretv has been omitted The matter is covered by 
section 14 j mile (5) 

“The Appellate Court” — This rule applies, it has been held, onlj to 
appeals preferred to the High Court from suborduiate Courts subject to its 
appellate jurisdiction, and not to appeals preferred to the High Court under 
clause 15 of the Letters Patent from (he judgment of one of its own Judges, (0) 
and does not apply to appeals from the orders of a Judge sitting as a com- 
missioner of the Insolvent Court,{7) the right of appeal in such cases being 
given b} sect 73 of the Insolvent ^Vet (II A 12 Vict c 21) It is applicable 
lo an appeal from an order under sect 244 (now sect 47) (8) 

(1) Mathura Mohun « imiruddi (1903), S 131, 123 , as to orders b> single Judgis 

C. U' N 64 C6 Sitting on the original side, see llonohur Doss 

(2) LaUiim Chand V Gatto Bai, 7 4 542, i Kliodniiii (IS60), Bourle 110, CazccMaz 

540 (ISSo) hurl Denobundo (1865), Bourke 110 , Bama 

(3) I^cklia I Bhaiina, 18 A 101, 103, 104 Sundan t Bamnarayan (I87o), 7 B L. R 

App.S9, J^awab Behram r Raji Sultanab 

(4) A Ided to the Gxlc of lt«0 by swt 46 14 Bom. L R 1106(1912) 

of Act VII of 1S»3 (•) InlheroatterofRam.'el'akMi-.sfr. a 

(j) AbdulAFahed « barwHloonniasa, ll* C. L. R. 179 (1870) 

323 326 (1889) (**) r ChanJraTan, 1 Bom U B 

(6) Si^ha Ayyar r Nagaralhua (KOS), 27 837 , 24 B. 314 (ISM) 
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of tJic paitj complduied of, in not paying the costs ordeiod to be paid, is 
vexatious (1) 

Form of order — ^^Ui oidei foi security foi costs should follow the woids 
of the rule, and should not specify the particular amount lu iiipcts foi which 
security should be given It would be a good order under the lule if it directed 
the appellant to furnish the security within a time to be stated “ foi the costs 
of the a 2 )peal or “ for the costs of the original suit ” or “ for the coats of the 
ippeal and of the original suit ” To hold that the order must specif) the amount 
111 rupees of costs for which secuiity should be given would eithei be to fiustratc 
the mtention of the Legislature in framing the section, or to nnhe the oidei a 
purely speculative order The object of the rule is that the lespondent at the 
earliest moment which suits him should take the advantage of the rule, and at that 
tunc it would be impossible foi the respondent, the appellant, oi the Court to 
say wliat might be the costa of the appeal TJic last paiagrapli of the foimei 
buction was said to pomt to the sccuiity being for an indefinite ind not foi n 
definite amount ^Vai order specif) mg the amount would not be a bid oidti, 
but the bcttei practice is that the amount “hould not be specified m tlie order (2) 

“Withm such time.”— The application to tlic Court to cnliroO tlie tune 
fyi givmg bceuiit) nia) be made cither before oi iftei the cvpnitiyn of the 
tune witliui which the sceuiit) his been ordered to be furnished, vnd the CouiL 
may thereupon enUige the tune aceoidmg to ui) necessity winch nw) uise 
wheio it IS just ind proper tint it should do so II ultmivtcl) the older is not 
comiihed with, and the sceurit) is not fiuuislied, the appeal ma) be iijceted (J) 

It c inuot be 1 ud down is a hard and fast lulc that the Coiiit tan m no case, 
liter the tunc for giving security is passed, allow the appelliut fuitlicr time 
fur giMug securit) (4) This principle has now been idoptcd m stet 118, (title 
Though the Court ma) extend tho time for fuxmshmg tho security dtinuidcd 
after the tunc allowed by the order has elap&cd it will not do so unless on good 
grounds (5) 

“Shall reject.” — The Code tmpouers tliy Ajjjiellatc Court to dumud 
Bieurit), and directs that Couittoiejccttheappcil if the seeuiit) is nut furiii lud 
witlim the tune the Court oidcts To justif) the iijcetiou of the ippi d llwrc 
must h IV c been a dcnuind on the pirt of the Court 'ihe i^sue of i piiluiiui if) 
nutlet to ‘■how e lUsc is not t iiit iinouiit to v demand It simpl) informs tlic 
ippell lilt tliat the Court proposes to loiisider tlie propnet) of dim Hiding ‘dcurit' 
from him, iiid oilers huu the opportunitj of showing eiu o to tho tuntnr' 

V Court IS iijt bound b) the Cmli. to issue suili i notiec, tiion,-Ii in pneln^ 

It would ,,tinrdl) bo improper to iiiike lU order for '•eeurit) withiut ntlon iHo 

(J) \hiaeJ bin 'slwik l--4ia » JsbaikL--»i uv7 • sjl /olluwi.t in Miir iju Iin « Mul a-* 

111! 1:>S lOitlsss) 11 M laO(ls37) , bio UluV‘An s'-* 

(2) I IVlauiLi tlsi5) \ 101 |Uj» Mm»e i, lO » 1. -e‘VtlSJlll. 

loS, ‘ncrrulii 1 iiAkur » Kubon 1.^1 I-»l i \ju Ihu I’r JJ \ -in, -IJ (!''-* 

(Is-vl), J \ I'l, M, aNo \bm 1 bm Mwl. (I) JunmJUii \ i.iaii i - 

1 *-4 r sU.k 1 13 II ..7* 

(1) lUlri X*r*in . “I uK'Ar(ls3*) 17 ()Mslbiwulm i \ U lUri ,, 

I \ 1 3 I «. .171 .U»,5lll>*.rTiiliiS (l3s»J 171 V » <.c.l7t '10 . 

llji I 1 1 li ( j tlv7>) I \ I \i i» 11 wiiiillss I) 17 « Ml ' ) 
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tlic ippcllatit the opportunitj of conteatmg it Where autli notice is given the 
appellant is not bound to appear Ho may allow the application to be decided 
in his lb dice If lie docs not appear and the order is not made ui his presence, 
he must have due notice of it to constitute a demand Ihe order dircctmg 
the appellant to furnish security must be served either on him or on his vakil 
It Mould be unreasonable to hold that he vvas m contempt or disobedience of an 
order which had not been communicated to huii (11 Conflicting opmious have 
been expressed upon the question whether when the appellant has not given 
security for costs, the respondent should ipply specully to have the appeal 
rejected or whether it is sufficient for him to object at the hearing of the appeal 
for non compliance with the order (2) jVh appeal, though rejected ma) on 
sufficient grounds be restored (3) No ajjpeal is given from an order for security 
for costs It has been held, therefore, that it could not have been mtendod 
that the older for seeuritj which was uiuppealablc might be questioned by an 
appeal from the act of the Court compulsordy done under the rule on ‘•ecuritj 
not being given as ordered An order, therefore rejecting an ippeal under this 
rule is not a decree and is not appealable as such (1) nor as an order (D) 

11 (1) Tl'*- Ajujellatc Couit, aj(er sending foi the leconl [s 

P 0 .« to Oitmta ap,.ai >/ 6t SO to and aftci fivBg a clay 

without sending notice lo tor lieaiing the appellant oi Ills pleadei and 
Lower Court licaiiug liiiu accoidingly if ho appeals on that 

, may dibnnss the appeal ^\ltl^out sending notice to the Couit 
from IS hose dcciee the appeal is yrejerred and svitliout solving 
notice on the lespondcnt or his pleader 

(2) If on the day fixed or any othei day to svhich the healing 
may he adjourned the appellant does not appear uJien the appeal 
IS called onjo) heating, the Court may male an order that the appeal 
bo disimssed 

(3) The dismissal of aii appeal under this ruh shall be noti- 
fied to the Couit/roiH whose dcclcc the appeal is ptejerred 

Summary dismissal — Tins rule ipplicb to nppcals admitted and rcois 
teied (6) prococdiug under this rule is to ill intents and purpoaca a trial (7) 


(1) luuniu V I Kai a 2G5, SCO 
(ibbl) 

(1) Muliaunuadbhai t Bliauji fujau i 
Born. II C U Ot(lSCO), MTi/ra lliakur 
V Kcshori Lai, 9 a loi, lG6(lbSC) [o^mukd 
vn anolbcr i)omt by Ixkba i Bluuiia (Ibdj) 
IS I lUl 19^1 It u to bo noUd that m the 
tin>t ca»e another rulo of Court bod aLo been 
diaregajded. 

(3) Daluaut Smgli t Doulat Singh, b A 
31S(lb&U} scoJamnabait \'iA»ondas 3111 
a7b, 579 (lbJ7) 

(1) LiUia t Bbauua, lb \ 101, 103, 104 


1? B oicrmlnio SirujulUai i Khadim 
Iluaaui S ^ 3bU (IbbJ) birozi Be^ain t 
Abdul Latif 30 V 14J(1<US) 

(5) 0 XLIII 

(0) Kudr I’toaoJ ( Baijoatb, lo L 3C7 
(lb93) iu vhicb Ldge CJ uUu held that 
tbitc was a {TOiicr to bumiuanly reject a 
memorandum of aj jual beforu admi^ on, if 
none ol the grounds mentioned m sict 5S4 
(now 100) exuted. 

(7» Tbakur of lla»ada i \t idow of ItiaLur 
of Xaiid»a:.a, ’ \ 81J b_J (IbsO) 
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and ti judgment and dcciec should bo draun up m the usual manner It has 
been Iicid that m di&missjmg i 2 )pcal under this rule a District Judg,e is not 
rclie\ed from the nectssit) of untuig a judgment, however short, showing 
the points raised, tlic decision tlicrcon, and the reasons therefor (1) But it is not 
the pncticc of the Cilcutta High Court to draw up decrees under this rule (2) 
And the ^Ulahvbad High Court has held that it is not obligator} upon the lower 
Appellate Court to vmte a judgment in such cases (3) But a Full Bench of the 
Bomba) Higli Court has rccentl) held that a lower Appellate Court must write 
Its judgment (is provided by Bombay Cml Circular 51), when it dismisses an 
appeal under this rule (4) Ihe order of dismissal under this rule is a decree 
and not merel) a refusal to entertam the appeal, and so far as it is a final 
adjudication tliere is no distinction between an appeal winch is dismissed omder 
this rule aud ni appeal dismissed after full hcarmg (5) IMiere an ajipcal is 
dismissed under this rule, the eficct of the dismissal is to affirm the decree 
appealed against, which becomes merged m the decree of dismissal of the 
Vppcllate Court WTien, therefore, in ajipeal lias been dismissed under this 
luie the Court which made the decree appealed agamst his no jurisdiction to 
review its judgment or decree (6) 


12 (i) Unless the Appellate Comt dismisses the appeal 

„ , ^ , under )ulc 11, it shall fL\ a daj for lieaiing 

Day tor tearms appeal 

(.■') Such da> shall bo fixed nith lefeieuco to the ouireiit 
hiisiuess ot the Couit, the place of residence of the icspoiidont, 
and the time necessary for the seivice of the notice of appeal, so 
as to allow the lospoudent sufficient time to appear and answer 
the appeal on such day 

It la not competent to a Court of Appeal to icatiltt the gloimd or prouiids 
Upon which tlie appeal heard under this rule is to be admitted funllj (7) 


0 ] 13 (i) Where the cippcal ib not dismissed undei ndc JU 

AppeUate Court to five Appellate (^iiit shall send notice of the 

notice to Court whose de- appeal to the Qowit from whose deciee the 
cree appealed from appeal IS 'prejei red 


(1) Pultapivi t \cllaipa a> Bom I* K 
-33 (I‘K)3) Banij Del.'* i Brojo Ivntb 
Sflikti, 35 C U7 (IbJ"), Bojfll Rc*l«li t 
I inj,a llcdiL, 3>L 1 (1881) , Rakbal Ummict 
Iv’Aan t S'htmdra IXU Rat, 5 C L. J 34S 
(1900), l>achiDas.aii Bala Das 13C W N 
1031 (1J09) 

(3) Uma bunUari Di.\i i Bia iu llusliuii 
31 C ~oJ 

(J' banimilasaiti I’lnn.vA) t Jiy(lllOb) 
Taikij Digdc p Sliaiikar, 3o B 110(1311} 

I) lik maul t \iii iji Hiniiiiuti, 37 
1 II 1 I (IJl I) otitruliiie 1 III tji D i^do 


( bhaiikar 3G B 110 (1 Ul) 

(o) Um-i Sundan Dovi p Biiidu Baahiiu 
Chowdhraai 24 t ■50(1897), biititoB‘lU 
I \ajir 21 B olS (ISJo) which as wcU 
tho lotiucr case, deal with the <iuts.tjou oi 
amendment of tho dicnc This latUr casO 
lias Ixcn dissented from in \sina Bihi i 
Vhmad Ilusscm, oO V 3J0 (1908) 

(0) Peary ilohan Miikhcrjco t M heudra 
\atb Manna, 4 C L J iCO(1900), an i i*'* 
Raiiiappa t Bhirnin 10 B (-o(l3U0) 

(7) 1 uklu t bn Rum, 15 C. IV '-1 
(1311) lie f- J IKJ 


J JliiT ‘v Hl.i> 

0 4 i, rr U-IC 


.M'l’tAU muM OItK>lXAL DL(.U1:.L&. 


1281 


(.) Where the apiKMl i-s from the decree of a Court, the 
H'iiiiiK of \\InLh are not <lepositul jii tlie Atipcllate Court, 
Tnai-niuion cl pptn ^hc Court rccmiiig s>uch notice ahall sent 
t 0 Arrt^icCcaru .jH practicable tlcspatch all materia 

])apcis in the suit, or sutli papers .is may bo specially called foi 
by the Appellate Court. 

( )) lather party may ajiply m anting to the Court fro)i 
Cpia Oi eihibiu la "Imie 'Icerce the jppc.il IS siiecifyiu^ 

Court whole deem ap« ,iny of the papers in such Court of which lu 
paid from r(.<piires copies to he made, and copic.s ol 

such papeis •'hall l>e mule at llie expense of, ami giun (o. th( 
applicant 

Records. It liicn i' aiiv p trt «>t the tixuni not 'int up whuli the appcILiui 
wi'his to Iriu,; Infore tin ApptlUti Court, it !■> hit dill} to .i-k the Court l( 
M »>1 (or It before t]u d of trul (1) 


It. (1) Notice of the day fixed umUr rule I / -hall he ajfixui 
P»bliuS.aaa 4 «nlc. the Appi'IUto C'ourt-liousc .liul .V llU 
ol oouu et day tor bcar> notice shall be sent by the Appellate Court tc 
iBcappcii. Couit from mIioso deuce tlie appeal n 

jircfirrcl, and sliall be sen'cd on the respondent or on his plc.idci 
in the Appellate Court iii the maimer pro\jdcd foi the serMce on 
A defendant of .i summons to appear and answer, and all the 
proiisiohd applicable to such summons, and to proceedings with 
reference to the service thereof, shall apply to the service oi 
such notice. 

(2) Instead of sending the notice to tlie Couit from whose 
Appeiiai, Court miy ***“ •■‘PI’c-il 'o prcfurcd, the Appellate 

iucu cause noUce to bo Couit may itself cause the notice tobeser\ed 
im the Jcs^ondiiut cu his nudej* the 

promtOHi abo\e icfciicd to 


15. The notice to the icspoiideiit shall declaie that, if he 
„ , . ,, does not appeal in the Appellate Couit on 

onten o no cc. fi\cd the appeal will be heaid 

ex parte. 


PrvccduTC on /luirmi 

16. (/) On the day fixed, oi uu anj othci day to which 

the heaimg may be adjourned, the appellant 
bt to be» n. shall be heaid in support of the appeal. 


(1) Uulvsh All Sowilagir I Joyanut Kliau, 11 W' 11 218(1SC0) 

4 N 




li *— ut *^»- nJtfc Cy'-rr TiC^z^ zj uZ^JL L^~ir lut 

« ..L, xid u»» --t.t>ir *s ~Zj.t ,,vz>‘i^ n^r 

1 17- f'JJ JV/t^/e OIL tl*; div rx-sd, or cyx £Jjt oii.^ d^y I'-j 

I/a:l« 5^ &! vy/fni ivT txe Lc^iii-g nsT £-i;o::r:i:;i. th^ 

^y/s'.^'i iCfc-il cICa;;^ XC/t <l}fJ^ 2 T dLtjl t?iS apj/izl ^S 

•jM^A on jor It/^orlfi/j, Cojri /-vsy hdilji an ord{:r tJzi il- 
Ut 

When XU^i aL'l tl-S It:SpO-r.diXT doss 

Hefcftii xot oj/jeaT, tie appsii =Lx.U 1 e ie::Td ez -parU:. 

*‘ vrc-iie cn tie day dzed,” etc-— A p^rry ‘a pr: is z-n'n '-i" 

p.'a-'iia-’i.v of ti.S' rJft j* La-lid ta *1^ - rtjy c^zznAr ile s^a- 
•,vlub '^’A>r It i^t '/“-a stn'tl/ ai— ii»d '-rji. -i^d ti-i :iy ^ppeHan: did 
/.vt ii«ke Lj.>> <i;;pt«r5.a-e aa li*; duv ta tie c- e t-*.- .-Cjazrs^i 
ie ;•■ 'i'AfA*! to ^ia-y ti^f, ar Ti«t tie -ppeJcc: Watr L^d czr n^u'e ti^t zis 
ri;;pa<il »w>> Vj L'^'ii ieatd ou il" «i»y aa tie Jadg- di.pjted of ::, 

lia t-ppeil Le ciAi.-i.-a'l tils rJe f3) “iViee a Lotrer AppiLte 

^>jurt, r < V , « 'i d^Iov «iad .rjiio-t 2xz:i 4.ny tine for di.pji-L^ of 

HI <»pp‘^-l, 'Iv.,ii r^A it i'jT d*-!.- Jt, ti" H.^ Coin s-t LSide tie c'^der -ad re- 
/i.-ai';'! tie *■ {i) U azx i»ppe<il is <.J1A on tntian: ..nj div Laviig letn 
iz‘?i f^r anl lie app^-lUnt i> -Wnt, liL> «.L ence is i.at a deitdi vuci 

j'adef's i-- -ippoil Jiaile la be di*niL ed (j) It -ianld on ti'* tvc&rd 

that a 'LiV i-d ilzad for tie heanz^ a£ ti“ appeJ, and tiat ti!:r--p-'^ 
d‘ fault Jia^l faHo.ivl(O) Eat if an -ppeal is tuL'-a up before tie appointed 
'Ljy and i’» illorw-d to prac^'-d to a Ltanng m ti® p’-e-ence of tie pie^der^ of 
lie jiarl S' s -nd is ar^td by th»'ai, ti^'re os do defect in tie procedure (7) 

“ Appear.” — TJj' fann'r section (aD6) ran ” docs not cUnd in j^cnon vr Ij 
/lu /jU/Ml/r ” Eut tic ’Aord '^ait^-nd ” na^ field to be practically aj-nonymous 
rvuli “ ipp< ir ” (dj Ti'* prt ‘at wording ticreforc effects no alteration m tie 

(I I ifiituMj jrixii>-a c JSiIm 'lutLi^yiauo, (3) Huro CiunJer r Itasi Coo::^ (JMO), 

J \\ Jt aia(IV/J) JW K,Ji4 

U) UutH Cu-iii.r I M^ie-ii, J U U. (<>) Ib 
< Jl O C J aj (JbOOJ (7) IfulHzaun.u--^ t Lil>^ MucLdcoajn 

(fj ‘•fub n,urirj/r r HU I (ISCe), (laoi), MV. II .»t6 

3 W It *Ji* JJ (I») Satioh r thara Prasad. 54 C 403, 40s. 

(Il ■v/'/'lliaiii rm ( 0'x/roji.f rsaa 1 (Ib64), 41“, P It . ^ t.llC.W.X 3-’0. 

\V. It 170 
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bcuse, WiiCio tlicro lias betu no “appearance” the rule applies. But when 
there lias been an “ appearance ” it does not (1) The question, howo\er, has 
arisen as to what constitutes an appearance within the mtanuig of the rule. 
“ Appearance ” has several meanings, and these must bo understood in reference 
to the particular subject to which it relates, and the purpose or end to be answered 
by the appcirance has an important bearmg m determining what is sufficient 
to constitute an appearance in a particular case. A Full Bench of the Calcutta 
High Court (3) has recently ruled that an application by counsel or pleader 
who IS instructed only to apply for an adjoumment, which is refused, is not an 
“ appearance , ” and that when m such ciwumstaucc an appeal is dismissed, 
the dismissal is one for defaidt under this rule entitling the appellant to apply 
for re-adinission under r 19 The decisions arc not altogether uniform, but the 
balance of authority m the Bombay (3) and .lUlahabad (1) High Courts is in 
favourof the same view, which has also been taken by the Punjab Cliuf Court (5) 
WJiere, liowev ef, a pleader for the appellant appeared and .ishtd for an adjourn- 
ment but did not withdraw fiom the case, mcicly urging tliat the rtcoids wire 
m posstssiou of his leader who was absent, and that ho could not .uguc tin. 
iippval, but the application for adjournment was not granted, it was held by tJio 
Hudus High Court that it was open to the Court to icfusc tJio adjournment, 
but that if it did so it was bound to write a judgment and di'^posc of the appeal, 
■uid could not dismiss it for default (6) But the .Madras High Court has recently 
held that where the pleader was instructed only to opplj foi an adjourumuit 
and was nut duly instructed and able to answer oil material questions rclatuig 
to the suit, nor accompanied bj any one able to answer such questions, there was 
no appearance by the defendant (7) Ulicn tbc appellant and his pleaders 
were present when the appeal was called on for hearing, and one of the phaders 
addressed the Court, but soou after the coiunumcment of his argument, went 
to another Court and did uot return, and the other phadtr refused to addre'-* 
the Court, tJic appeal, it was held, should be di'iiiisicd, but not for default (gj 
If the aiipcllaiit, m a ci^e remanded to the Lower .\ppcll ite Court, does not put 
m an appearance and takes no steps to produce cvidcuee*, tlie Lower .Vppellate 
Court may dismiss the ajqieal for default (9) Where tJiiro were two .q)p( ils 


(1) PutiuLaro larVuU t ViUur l\n»biuii 
20 AL 207 (1002) [pliadcr apjKarrd — a»Lc() 
(or adjournment but d»d not Withdraw). 
Chiranjl Lai t leundan Lai. 20 L 291 (ISOs) 
[plcadi.r stated that brief bad conic into lits 
Uandi too late, but did uot xillidraw] 

(2) batMi ClianJra JIuLcrji'e c Abar* 
l*rasaet Mubi rjee, 3 J C -103 (I'WTl, wbric the 
earlier eiw,ca wdl bo found teiUeeUA 

(3) Bbimacbarja t Faku-ajpa. 4B If C 

lb 200 (I^UT) , Soonder Lai I Coer IVaaad. 
23 Ik lU (lb’'). Ham Cbaudra t 

Madbaj, Ji) Ik 23 (IbOM 

(4) Lalta Prasad r Xaui hwL -rv.Si X 
00 (Isa'*). Her* l>ai « Hira L*l, 7 L 33s 

(IS'O, Uautahal t fla_it*bar, s 4. tnj 


(ISbO), bbankar Jaat i Itadlii Krisbi^, .0 
V !'»• (I'jjT) [aflirm d I) P 0 in 23 V. 22U 
(I9u*i)]a Ualdeo IVa.>a<l ( Kunvtar llab^ur, 
31 V. lUo (1912) 

(3) Gurdat bmgb i Se,baii biUeb, 0 i* !>. 
Ik 303(1 01) 

( 0 ) Paliubxru Tarkatl i \iUur Ktobiiau 
(1 > 02 ). 2(1 2 jT . Cb.xaiiji LA c Kur.daii 
Lai (ISJs). V .al, *<c “-ati,!, i 

\bara (IM7; 31 C 1U3. ill 
(7) tuAatara:..* r Nataia.*, 21 21. L. J 
233(1J12) 

(•*1 Ja»aba r iXLi '•.., 5 b (l 59 U Is \ 

in 

(9) Tr.. *.c C— br r UkU 
<15731. 2111 fkuk 
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by tJic aaint appellant before tlie Court and lie rvas &uiumoued to give evidence 
in one of tlicm, but failed to attend, judgment, it was held, could not be given 
against hun for default m the other appeal (1) 

‘‘ Be dismissed ” — ^The Court, m the absence of the appellant on the da} 
fixed for hearing, should dismiss the appeal and not reverse the judgment of 
the lou or Court (2) If a Judge, instead of di5mi=smg the appeal for non 
appearance of the appellant m person or by pleader, goes mto the merits of 
the case and gives judgment against the appellant, the appeal must be considered 
as dismissed for default of the appellant m appearing , and an application foi 
le admission and re hearmg of the appeal cannot be treated as one for re\ie\^ 
It IS improper to consider or decide upon the merits of a ca«e when the Judge 
Ins no opportumt} of liearmg what the appellant has to say m support of it (3) 
It IS illegal to try an appeal on the merits m such a case, and the judgment gnen 
in this way is a nullity and must be cancelled, and its existence is no bar to tiic 
le admission of the appeal (4) The amended rule now says the Court may make 
ail order of dismissal The former section ran “shall be dismissed ’ (5) 

Appeal — Vn order dismissing an appeal from a decree for default, (G) 01 
dismissing objections to tlio execution of i decice for default,(7) uas formerly 
held to bo a decree within the mcanmg of sect 2 of the last Code and thus appeal 
ible But that section now excludes orders of dismissal for default fiom tiio 
catcgoi) of a deciee (8) A part} may appl} foi ic idmission under r 10 and 
from this thcic is an ippcal imdcr 0 XLIII , post 

Delivery of paper books — In appeals to the High Coiut from its oiiguul 
juiisdiction, if the appellant docs not deliver the prescribed number of paper 
books withm the prescribed time, tlie respondent or his attorney ma}, with the 
Icaac of the Court, or a Judge prepare and deliver such paper book, or ho nia} 
apply on notice to the appellant, to have the appeal dismissed foi want of 
prosecution, or for such other order as lie inaj be advised If no application 


{!) ViuuacIicUa v VcncatacLtlla {18"0) 5 
ai H C R -09 

(2) Vlumckaram v Roop ^aram (1S62) 
"Marali, 5 Rut sec Dakshinamooitby t 
aiumcipal Council of Trinchinopoly, 31 H 
157 (1907) 

(3) Mobesh Cliuuder i Ibakoor Dai>4 
(18 j3) 20 W R 425 420 [approved m Satisb 
ChaQdi}a MuLcrjco i \bara Prasad 34 C 
103, 114 (1007)1 Buldco aiisser » Syu 1 
Vbmed (1871) lo W R 143 ICaiialtai I>al 
V ^aubatRal{188l) 3 V 519 

(4) iiainali Bcgai i t Mauanur Husain 
(ISSO) 8 V. 2"8 

(5) Muruga Chetty t Rijasam 2211 L J 
231 (1J12) 

( 0 ) Badha ^atli i Cbandi Charan (1003}« 
3UC C<X)(P B) IruiM-p, J dissenting ovir 
ruling Jagariialb t Budhan (lS9u), -30 Hu 


117, Am>ai Ah i JaScr Ui (ISjC) -3 t 
827, SCO also Ram Chandra V aiadbav(189J) 
16 B 53, aiansmgji i aicbta Haribarram 
(1894) 19 B 307 In Vlansab Ali v Nibal 
Cband(lS93) 15A.3u9 tbo Allahabad Higb 
Court lias held that such an order is not a 


3 \ 519, Lai Smgh i Kunjan (1SS2) 4 t 
387, GilLiuson t Subramaziia (1898) 22 B 
-21 , SCO also tho cases cited in Radhaiiath 
V Chaiidt Charan, euj ra 

(7) Lai "Naram t Milouitd RafluJ^*^ 
(]JOO) 23 C SI 

(8) Rukmintma^ i v Paran Chan Iro 3 1 

O 341 (1910) 15 C I- J 3JI, foUowcI n 

Porbativ TuUi Ivocn 18C I J 1-8(13*3) 
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l>c iiudo, tlic will be set down in the next pcitiuptory lists of appeals from 
the on^iml ‘‘ide. .ind be di'posctl of by the Court as it iiuy think fit (1) 

18 . ir/fc/c on the day fixed, or on any otlier day to which [s. 

Dismissal oi appeal tho hearing maybe adjourned, it IS found that 

where notice not sened the notice to the respondent has not been 
lanfs failure to deposit scrvcd 111 conscqucnce of the failure of the 
'°sis. appellant to deposit, witlun the period fixed, 

the sum required to defray the cost of servhig the notice, the 
Court may male an order that the appeal be dismissed : 

Provided that no such order shall be made although the 
notice has not been served upon the respondent, if on any siicli 
day the respondent appears uhen the appeal is called on for 
hearing. 

Deposit. — A period must be fixed by the Court for the deposit , unless 
a tunc has been fixed the suit cannot be dismissed on the giound of failure to 
depO'it (-) A party has been held not excused for omission to deposit by the 
fact of the duty baxing been committed to an ignorant lurpurdaz who failed to 
perform it (3) An appeal should not bo dismissed for default merely because 
the appellant has failed to cxplam satisfactorily why the talalana was not 
deposited inthm the period fixed by the Court, without ascertaining whether 
there was ample tunc after the deposit to sen e the notices upon the respondents (4) 

If tho fees for tho service of the notice of appeal on the respondent are deposited, 
but the notice to be served as required by the Circular Order of the High Court 
IS not filed, the appeal cannot be dismissed under this nde (5) 

19. Where an appeal i$ dismissed under rule H, sub- [s.f 

Re-admission of appeal {'), or rule 17 or Tule IS, the appellant 

dismissed lor default. may apply to the Appellate Court for the 
re-adinission of the appeal ; and, tt/icrc it is proved that he 
v*as pre-vewted by ai\y froiu appearing when, the 

appeal was called on for hearing or from depositing the sum so 
required, the Court shall re-admit the appeal on such terms as 
to costs or otherwise as -it thinks fit. 

“The appellant.” — This rule provides that an appellant, whose appeal 
has been di-missed for want of prosecution under the circumatances mentioned, 
ma y apply for the rc admission of the appeal, but nothing is said m it as to 
rehearing the ci'^e upon the application of the respondent against whom an 
cx parlc decree has been passed, and a respondent against whom such a decree 

(1) Bclchanibcr s Rulcsand Orders. Appel jce. 11 ll R 417 (ISGD) 

late Side Rules, Pt II, Ch VII, r Tni.,p 29 (4) Clian.lra t Kabprasanna, 35 C 535 

(2) See Purshadec Lall t Umbika Persbad, (IIHIS) 

11 W R 2‘X) (1SC9) (5) Gol 5Iahomed t Abdul Jubbar, lu 

(3) PranOiunderRoj r JaggessarMooLcr C \\ \ 493(1912); 15 C L J. Gs3 


128G TIir CODK 01 civil procedure IibstScheu 

0 41, r 19 

lias been passed cannot bcimig under this rule (1) In sucli eases 

tlic lemcd) lies under i 21 

“ To the Appellate Court ” — llic apphcation must be made to the Court 
dismissing the appeal (2) If an appeal is referred by a District Judge to an 
assistant Judge for trial, under sect 17 of the Bombay Civil Courts Act (Act 
XIV of 18G9), and the Assistant Judge dismisses the appeal for default, the 
application for ic admission of the appeal should bo made to him and not 
to the District Judge, and his order refusing to re admit the appeal is not subject 
to reversal or review by the District Tudge (3) As to limitation m case of such 
an application, see case cited (4) 

“ Prevented '' — llns and the kindred proaision m 0 IX 1 13 mean that 
the application may be based upon an) ground which would be a just and proper 
one for granting the application, and not that the application can be based 
upon one ground only, viz that the applicant was pre%eiitcd by sufficient cause 
from ajipearmg The affirmative provisions of the Code that a plaintiff or 
appellant may prove that he was prevented bv sufficient cause ’ from appearing 
or attendmg when lus suit or appeal was C'lled on and dismissed, do not mipl) 
the negative, namely, that an application for restoration cannot be granted 
unless “ sufficient cause (m this sense) is shown ” (5) It has been recently held 
that a Court has power to restore an appeal dismissed for default even where the 
ajjpellant is not able to prove that he was prevented b) a sufficient cause from 
appearmg, and that the Court is not bound to restore an appeal m every case 
where the non appearance is due to the pleader’s negligence, but may m its 
discretion leave him to lus remedy against the pleader by an action for damages (0) 
The Court is bound to see whether the reasons set forth m the application for 
the re admission of the appeal are satisfactorj or not Thus, where the Lower 
Appellate Court refused an application for re admission merely because tlic 
appellant had not conformed to a rule which he had passed that two pleader* 
should be engaged m every appeal, the High Court sent back the case to the 
Judge to consider whether a good ground had been shown for the re admis'^ion 
of the appeal (7) The reasons for rcjectmg the application should be stated (&) 
A^Tien an appeal was transferred from the ffic of one Court to another, no notice 
of the transfer havang been given to the appellant b) the pleaders m the cn«e 
and the appeal was dismissed m his absence, held that sufficient ground for 
his absence had been made out (9) A\Tiat, however, is " sufficient cause ’ mu t 
be decided in each case accordmg to its own peculiar circumstance* 

“ From appearing ” — 'Whether the application is made for restorition 
under this rule or 0 IX r 13 the same prmciplc will appi} In both 


(1) raraClianlv Anuti I Chunder (186S) 
10 W R 4W 


(J) Kisto Persad v Cowio {1804} W R 

3jr.ss 

(1) hlimnn v Govind Joli 

I'll* ]07^«) 

(ij llii^a • VI innft Bibcc 31 C 
1-0(1001) 

( 1 n 


>99 G02 

{0) Vfuruga Cl etty t Raja-sami, 2- M RJ 
-Si {19U) 

(”) SliODiaed Ui v Eusoofivhaii lo V 1 
80 (1871) , Kuro Chunder i Ram Coon ar - 
W R 254 {ISG^) 

(h) Iluro Clmntler « Ram Cooinar ftijf 
(J) Nir Bheuralid irn Pan ia 

S C. L R 3VO (ISSI) 
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til qii '•tioii !•* wlictlicr Til TppcTrujcc 1>) a counsel or plcTiKr insfructcd to 
npply onU for in ndjuurium.nt n an * ipjicmiicc within tlic mcining of the 
UkIo, Tiid whether in tiicli i e isc the suit or appeal ctii be dismi sed for default 
The fir«t question 1 la been Tiiswcrctl m the negatne and the second in the 
Tflirnutuc (1) Wnii nn Tjipcal n dmui <eil under fauch circuniatanccs the 
order of dismi «al is fur default and the appelhiit is entitled to ippl} for re 
ndiiu'ssion of the ippcil under this rule (2) \Miere an appCTl is dismissed bj a 
Dui'ioinl Bench of tlu Ili^h Court for default m dope it mg the Cjtmnted costs 
of prcpiration of the paper bool such a di nussal can bo set aside b) rc\iew 
buch a ca'c is not oiu m which default wis made in appearing at the hearing 
of the case if the recorxl 'hows that the pleaders on both sides wtrt in attendance 
and hcini Under the Code there arc only two methods known to tlic law b} 
which a judgment and decree of a Dnisional 'Bench of tin Ilioh Court can be 
t aside in Inin These two methods arc Jcscribel in these proaisions end 
tho c relating to rcaicw ^Yhcre it appears from the record that pleaders on 
both «i lea were in attendance and licanl there has been no default in appearing 
at tin. he mug of the case and therefore this nde will not appK (3) 

Appeal — The Code allows an appc.il from an order refusing to grant an 
application under tins rule for the rostoratioo of an appeal But it docs not 
proaide fir an appeal from au order granting such an application (4) Wien 
howcacr tho order dismissing an appeal is not one which can properlj be made 
under r 17 there is no appeal from an order Tclusing to re admit the appeal 
under tills rule aud the remedy m such a case is b> revision Thus in a case 
when the appeal camo on for hearmg the appellant hunself and two pleaders 
on In bJialf wore present m the Lower \ppellate Court , one of the pleaders 
opened the case but m a short time was called awaj to attend to a ease before 
another Court aud the Lower Ippellatc Court waiting some little time for the 
pleader to return cilled upon tlic other pleader and the appellant to support 
tho appeal and when each of them declared h«s m'abilit} to do so dismis«ed the 
appeal for tlie default of prosecution Tlic tlien appellant applied for the 
rcatoration of the appeal which was refused on the ground that no sufficient 
cause was shown for the restoration The appellant appealed to the High 
Court imder this rule It was dismissed on the ground that the appeal m the 
Lower appellate Court was not dismis<ied for default but the appellant w is 
allowed to file an application for reva ion (j) MTien an application for restoration 

(1) SatisU i \har& Prasad (100 ) 34 C Das (100..) 24 A 4C4 lluro Chundcr t 

403 417 (F B) sc IICWN 3»0 .>0 Ram Cooniar (ISGo) 2 W R 2j4 Sha kh 

L. J 247 Cooke i Equitable Coal Co Mttooi RuhmanKhaQ(lt>C7) 8W R 301 
(1004) S C W N 621 SCO also the cases rf RamCi>sur Dull v Lootfumussa (1800) b 

c t«d in notes to r 17 R IV Mis 130 Kalee Kistoo t Hurccl ur 

(2) Satish V Ahara Prasad supra om (1SC8) 10 W R IGO 

rubnw Watson i. Co t Ambica Dasi (1899) (^j Jawahir Sing i Debi Smg (ISOj) IS 

4 C W N 237 8 c 27 C. o29 A 119 for meaning of tho word default 

(3) Fatimunnissa v Deoki Pershad (1896) sec Satish i Ahara Prasad 34 C 003 snd 

“'4 C 3o0 3o4 (P B) 8 c 1C W \ 21 notestor 1 but seo Buldeo Hu>cr r S^cd 

Itamhani Madan Alohan (ISOo) 23 C 339 Ahmcl loW R 143 (1871) Sbibendra t. 

so far as it dec de 1 the contrarj overruled. Konoo Ram 12 C C0o(lS8) 

(4) o \LI1I Gulab Kunwar t Thakur 
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IS jnade tlic applicant must pioduce all hia evidence m support of it befoie 
the Court to which it is made If he does not do so and tlie application is refused, 
he cannot, on appeal from the order dismissing liis application, supplement his 
evidence (1) 


*0 20 . ^Yhere it appeaii to the Court at the hearing that 

Power 10 adjourn hear- “y person who was a party to the suit in 
mg and direct persons tlie tourt from wliose decree tlie appeal is 
appearing interested to he efetredy bufc wlio lias not been made a party 
made respondents. / ^ interested iu the result of the 

appeal, the Court may adjourn the hearing to a futme day to be 
fixed by the Court and direct tfiat such person be made a 
respondent. 


Adding respondent. — The power of the Court to act under this rule is 
only limited m two respects, first, the person whom the Court may add must 
have been a party to the suit, and secondly, he must be a person interested in 
the result of the appeal There is no period of limitation specified in the Lunita- 
tion Act, for the action of the Court in that matter (2) The party added must 
be interested m the result of the appeal Whether this be so must be determined 
m each case on its facts (3) In a suit for contribution the first Court gT.\6 a 
decree against one of the defendants aud dismissed it agamst the other On 
appeal by the defendant agamst whom the decree was passed, the lower appeal 
Court havmg, at the hearing of the appeal, found that the defendants, against 
whom the suit was dismi'^sed, were not made parties to the appeal, though 
interested in the result of the appeal, directed that the} should be made parties , 
and they entered appearance m accordance with the order made Held tha 
tliere was nothing wrong in lower appeal Courts makmg them respondents 
and passmg a decree agamst them (4) An Appellate Court is competent to nwhe 
a person a respondent who in the original suit was arraj ed on the same side wi 
tlie appellant (5) In a suit for contribution, where there was a decree agam^ 
defendants Nos 1 and 3 separately, and tlio suit was dismissed agamst defendan 
No 2 on appeal by defendant No 1, there being no appeal bj the plamti , 


(1) Muzaffar AU v Kedarnath, 20 A 260 
(1898) 

(2) Bindesliri v Ganga Saran (1892), 14 A 
154, Girish. Ciiimder Laliin t; Sasi, 33C 329, 
317 (1905) 

(1) Sccej Bishun Churn V jagendranath, 
(1898), 20 c 114,121, Amlook Chand 1 
barat, 16 C W N 40 (1911) , IS G 913 

(4) UiKMidja Lai Alukcrjco v Girindra 
(1893), 250 -iOj.OlS, « c,2C W N 42S, 
Itiip Ian Bibtt i \b lul Kiidcr (l‘)04), 8 C 
\\ N to I, ,00(1’ B), (I 1 H.S from \nnaKam 
I lUlkiHhiti (ISSI), r, \ JCrt, uhero it was 
III 111 that uiaHiiiuch s 'i'ij did not « mpower 
an \p{M]Iat<' Ciiiirt Mrtiiallv to make an 


appeal for an appellant, u ho had rcfraiue 
from arailmg himself of lita privileges unckr 
law, by intioducmg for him other icapoa 
dents than those included m the memo 
randuin of .appeal, defendants agaif^ 
whom the suit was clismcssed could not 
niado respondents See also Soiru Padma 
nabh t Xarayan Rao (1603), 18 H 
Itusdon V Ba’idoo Bajp}c (1898), 20 C 10 , 
113, 8 c,3C W N 70; Subramaniin t 

Vccrabadxan, 31 M Hi (1908) 

(o) Sohna j IGialak feingh (1889), 1 • ^ 
78,80, KonBga]ii>-i I Sokkahn;,a (18j2), H 

V 312 
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(lefemlaut No 2 iniglit, it was Iiold, bo made a respondent (1) The j\]lahabad 
UigU Court has held that tlic provisions of the former section did not apply to 
second appeals, and that a second Appellate Court could not add a party as a 
respondent unless that party was a party to the appeal below, and this not 
withstanding tint he was a patt\ to the suit m the Court of first instance ; (2) 
but the opposite view has been held by the Jbvdras High Court, and according 
to the ruling of that High Court, it is competent for the second Appellate Court to 
add parties who were defendants in the Court of first instance, though not joined 
as respondents in tlie Lower ^IppeMate Court (3) Tins rule applies only to cases 
where at the hearing of the appeal the Court is satisfied that a person who was 
a party to the suit m the Court from whose decree the appeal is preferred, but 
who has not been made a party to the appeal, is interested in the result of the 
appeal (4) 


21. TFZicie an appeal is beard ex -parte and judgment is [* 

„ . , „ pronounced against the respondent, he may 

cation oi respondent ^^ppiy to the Appellate Court to re-hear the 
dfcree*made°°^ appeal ; and, if he satisfies the Court that 

tlie notice was not duly served or that ho was 
prevented by suflB.cient cause from appearing when the appeal 
was called on for hearing, the Court shall re-hear the appeal on 
such terms as to costs or otherwise as it thinks fit to impose 
upon him. 

Rehearing of appeal, — After an appt. 1 l 1 $ filed the pow cr to set aside the 
original decree on an application under sect iOS (now 0 IX r 13) 15 acsted 
in the Appellate Court This power is distinct from the power to set aside an 
ex parte appellate decree conferred by the present rule, which only enables 
the Court to direct the appeal from the original decree to be reheard, thus 
temporarily restoring the ongmal decree (5) No appeal lies to the High Court 
under sect 153 of the Bengal Tenancy Act from an order refusing to hear an 
application under this rule to hate an appeal from a decree in a rent suit, 
v.ilued less than Rs 100, reheard m the presence of the respondent (O) An 
application to rehear the appeal is an application in the suit (7) 

22. (J) .iljiy respondent, though he may not have appealed (»• 

, from any part of the decree, may not only 

Upon hearing, respon- x 1 r i.i i 

dent may object to decree support the decree Oil any of the grounds 
as It he had preferred decided agamst him 111 the Court below, but 
separaeapp . any cross-objectioii to the decree Inch 


(1) Hup Jan Biboo 1 Alxlul Kadtr (V<04), (5) Sankara BhalU r Sutra^a Bhatu So 

S C. W. N -10(1, 500 31. 53J<1M>71 , «. c , 17 31 L. J 43o 

(2) Chuum t. Lala Ham (1SJ3), IS \ 5, S. (C) Samed Shiikh i 2taba Nepal Cbinc. 

(3) I'aya Matallid r Ko\amcl \n>uw I9C L.J 31i>(l'jll) 

(ISOS), 10 31 ISl, IS3 (>) lb., and 6i'« Aceba Mud r LuTei 

(i} Bout r Da-aralhi. 10 C 323 Chum. 25 C Uo, 2( W ,N* 
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lie could have taken by way of appeal, provided he lias filed sxich 
objection in the Appellate Couit within one month from the date 
of service on him or his pleadci of notice of the day fixed foi hearing 
the appeal, or within sucli fuithei tunc as the Appellate Court 
may see fit to allow 

(?) Such cioss-objection shall be in the form of a ineino- 
Forra oi obsection and raudum, and the provisions of ? ule 1, so far 
PJ'^ovUions applicable as they relate to the form and contents of the 
* memorandum of appeal, shall apply thereto. 

(3) Unless the respondent files with the objection a written 
acknowledgment from the party who may he affected hy such 
objection or his pleader of having received a copy thereof, the 
Appellate Court shall cause a copy to be served, as soon as may 
be aftei the fihng of the objection, on such paiiy or his pleader 
at the expense ot the lespoiident 

{4) WherCt in any case in which any respondent has under tins 
rule filed a memoiandum of objection, the original appeal is with 
diawn 01 is dismissed for default, the objection so filed may neiei- 
theless be heard and detennmed aftei such notice to the oihei paities 
as the Couit thxnls fit. 

{5) The provisions i elating topaupei appeals sliall, so far ns 
they can be made applicable, apply to an objection under this 
rule 


Scope of rule — In tins rule two classes of cases liave been referred to 
under it a respondent ma) , firstly support the decree of the Court of first mstauco 
upon giounds which may have been decided agamst him by that Court , and 
if a part of the decree is adverse to him he has the right to object at the hearing 
of the ippeal to that pait of flic decree without fUmg a separate appeal Tin-sc 
two classes of cases are not of an analogous character Cross objections arc 
in the iiatuie of an appeal, a remedy which a respondent has against a decree 
which 13 partly unfavourable to him (1) A respondent, when the decree lo 
against him, cannot {unless he has filed across appeal) be heard except to support 
the decree, and can only alter it by means of a cross appeal (2) A party nia} 
bo satisfied with the decree of the Lower Couit, and may be willing to allo'^ 
to stand ummpeached if his opponent docs not think it ncccasarj to app^'^ » 
but he may not be willing to have the decree modified or altered upon appo'^ 
m favour of his opponent, without havmg the whole decree set right 
suppose a defendant sets up two defences to a clami brought against Iiuu. 
the Low cr Court determines m his favour as to one of them and against 

(I) Kalj an Singh t Rahinu 23A 130,134 City of IJomhay Improicmcnt 
(1901) , SCO also Uainjnian Vial v Chaiid Mai, Raghunath Das v Secretary of StaU?, 23 
10 V. GS7, COl, C02 (18S3) , Jariailumawa w Gll(100G}, and sco Rangam 1.31 1 J*'’' 
Tutfunnissa (1S3G) 7 V 000, 021 , rhatoor (1911) 34 A J2 

Dv-sv ni>iKolvrnto(lS71), fj\\ R 18, and (2) Casjwrs t KisJiori Lai Roy ChowilliijO 
a* u» aj ptal and cro-NS ol iccti ns un Ur tlio (1S90) 23 C 922, 929 , s c , 1 C W V 
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toUii'i'Uuf Ut' |il nmtlT 1 cl iHii wuuld Ik* ili«nu*‘o«l The rx)Mrr Cmirt liiiglit 
1*0 wriii.; T* t<» Ixjtli tUfriKi^ tml lo Inve (leciik-cl in tjio lUfciuliut’s 

fi\ nr tliodi f« mo ^liicli « i'* tic* i Irtl ifriin't Iiini and iitr rcr^ • H tlio jihmtifT 
\*tri (o ipjif il and (.» r^^•^ r o tho tie* i-itiii «d (In r,.i«tr Court ujnm the dt fence 
dccrctil m tin* tU It ml »«!*■* liNtnir >1 vctmld W nnjiut not lo Mlow tlio ilcicntlant, 
if liocoiil 1, tti hlitiw tlut the I>i\M r (’«iurt was wrtm^uJjmint of hw iiidctcrmiiuiiy 
the ether (IcfctKO a^’Hij‘‘l him, for he mi^tht lliercl)) be iMe to <hn\\ that the 
f/iwor Court was mtnlK ii^ht m tli*iiu-Mng the phmtilTs suit, though 
wrong as tt) the defence which lurrcal >i (I) Ife may Mippnrt tlic decree on the 
,.round dccide.1 n^am*t Inm This reason applies to special appeals with as much 
force as U does to rc^udar ijipeiN (J) It was hthj thit the order of a Ixmer 
Appellate Court di allowing the ohjcrltons filial li\ tlu re-pondent in that Court 
under ‘i-ct ’01, a\as ^ppealalllo iMTaU'e it was a decree pas*cil m appeal withiil 
the mi uiijig of 'ect >S1 of the list C«>di, wliethtr it dealt wUh iJie grounds 
of appeal urgcsl hv the appellant or the ol>joetion« taken bv' the respondent 
uiiiler‘'eet jOl (0) It w as il-o h<ld that ■‘cct 017 of thehbt Code made applicable 
to re\i’‘i<in petit mns luuh r M-et 2> of the l‘ro\iiienl ‘^inall Cause Court Act, the 
proccilurc ralating to apjw d', .and fonMijaniaih a jnenionanilum of objections 
wouhl he in meli reai'ion petitions (1) 

Decree entirely in favour of respondent — Uhere .a decree i» cntircl) 
m fi\ijur of a rc'pomicnt it is not ncceasara for hina to file a notice of objection 
to the decision on aiij i"Uo found agam.Nt him He can fupjxjrt tho decree on 
the ground tliat tliat J>*ue ought to hue been decided m lii-s fa%our The 
Appellate Court ought to decide that I'swo or «how m its judgment a reason for 
n u doing >•» (5) Vnd sec ante 

“ Decided against him.” — If a point has not betn decided in faaoiir of 
the Ttf'pondent it must for the purposes of the rule be taken to ha\c been decided 
agiiii't hmiwithin itsmc.aning It is notneccssarj to entitle a re pondent to 
support a decree upon a particular ground that that ground diould liaae been m 
tcpriss terms decided against liun (6) \\’hcrea claim to set ofl was asserted m 
the re-pondent’s (defendant fi) written statement, but no issue on the pomt w is 
raisfd, and no pronouncement on it was made by the first Court , and it w is 
not made the subject of anj cross objection, nor was it urged before the Vppellate 
Court m argument , the former section w.as fuld to be no bar to the Appellate 

(1) Imut Chose t HUIs (tsCik t IniL Jur (C) Sbruh Chundcr Ray i ilungri Cewa, 

23,20, B c, Marsh, 101, 153, 1 Hay 330 W 9C \V 14,18(1001) InlJaleki Kaosil, 
R. Sp. n. 49 , an<l as to Code of 1839, see 7« 4A 49] (lgS2), it iias held on the facts that 

re Mirza Iliminat, R !>. R>, F B 429, 131 the matter was not decided against tho re 

(ISGC) spoadent. tn Gangs Pra4ad t Gudadhor 

(2) lb , Xarajan Ayyar t Lakshmi Prasad, 2 A. Gal, G34 (ISSO), lha appellant 

Animal, 3 iL IL C R 210 291 (1SG6) to tho High Court lost his apjeal in the 

(3) Ganapati v Silharatua (18S7) 10 iL Lower Court, and thcro was no ohjection 

292, 291 which rrspondents could have taken by way 

(4) Krishna Aiyaugar v Appanaiyangar, of appeal to tlus Court against the decree 

17 3L L. J G2 (lOOC) of tho JiOwer Appellate Court See as to 

(5) Lala Gouri Sunkar « Janki Fershod this case, Kainat v Kamat, 8 B 3G3, 37U 

(1889), 17 I 57, Cl, s c , 17 C 809, (1831) 

Bhagoji i Bapuji (1889), 13 B i5, 77 
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befoio the Cdicutfa High Court (I) it was decided that as a gcueial lule the right 
of a lespondent to urge cross objections should be limited to liis urging them 
against the appellants , and it is only by uay of cvception to this general rule 
that one respondent may urge cross objections as against the other respondents, 
the exception holdmg good, among other cases, m those m which the appeal of 
some of the parties opens out questions which cannot be disposed of completely 
Avithout matters being allowed to bo opened up as betii cen co respondents (2) 
Thus where the Court oi first instance decided a suit upon a ground common to 
all the defendants, it was held it was competent for the Appellate Court, on the 
appeal of only one of the defendants, to modify or set aside in favour of all 
the defendants the decree of the Lower Court, and the whole case was opened 
out in appeal, not only as between the plaintiff and the defendant who had 
appealed, but also as between the plaintiff and other defendants, who had been 
made respondents app irently because they had not joined m the appeal It 
was held that the Appellate Coiut could not.do complete justice between all 
the parties without opening up the whole case, and such an instance was one 
of the evtcptional cases m which a lespondent should bo allowed to prefei 
objtctioiia as against his co respondents (3) It was also held by the Sladias 
High Comb that one respondent can file a memorandum of objections igamst 
another respondent (4) 


Court fees on cross-objections — ^Thc objections uudci this rule ha\c 
to be mide by means of a document which Las to be filed within one month 
after service of notice of the appeal, that is, on a date which is generally long 
piior to the date of hearing Is that document chargeable with court fees at 
the time it is filed ^ Under sect 4, Court Fees Act, it is not so chargeable unless 
it 15 a document of any of the kmda specified m the first or second Schedule 
annexed to the Act A memorandum of objections is not a document so specified 
111 those schedules Such being the case, no fee is loMuble on a memorandum 
of objections imtil the time of hearing, and it is leviable under the special pro- 
Mbion m sect IG of the Court Fees Act (D) The Court cannot remit the stamp 
duty m such cases , (6) the proper order is to dismiss the memorandum (witii 
or without costs, at the discretion of the Court) (7) 


(1) Bishuii Cliurn Hoy Cbowdhury i 
Jogciidranatb Hoy (18J3), 20 C 114, 
followed ui Shabmddm t Deomoorat, 30 C 
fwO (1903) 

(2) Bisbua Cburn Hoy y Jogcndraiiath,2C 
C 114,121 (1398), aad 6ce Abdul Gbani t 
Muhammad Fasib, 23 A, 93 (1005) , Upenden 
dra Lall Mukherjeo t Girindranatb Mukber 
jti, 25 C 595 (1898), Shabiruddin v 
l)conioorat(190J). JOC 055,057,053, Jadu 
2«aadaii t Deo J\araui, 10 C W N 012 
(lull), 15 C L J 01, Xursty Vuji i 
IlatTLiOn, 37 B 511 (1913) 

(3) Vbdul Cham t MaLammad lusih 
(llWj) 2S \ 95, 07, 93, du.t Kallu i 
'luiu (ltH.xi) -2 a 93, ami i>ointing 
t-ut lUat tln-sTtaaomne, Ju Imimojja i 


Lakshraana, 7 M 21^» (18SJ), has d 
upon the pto\i:3ion? of Vet XII 
language of which materially dilfcreil from 
the Code of 1S82 

(4) Per Ben^oii and Boddam, JJ (1003), 

14 Mad L J 34 b X ^ 

(5) Uefcrcnco under Court lees Act, 

24.20(1001), .Naro)ant ICruhna (18^^*)' ^ 
M 211,217 BabijiIIiint- llojoraw balUl 
(laD5), 1 B 75, 79, Sliarada ‘ 

Gobind Monee (1875), 21 tV It 1*0 
(0) Brojrshwnri t Ouroo Cbutn (I3i^), 
II C 735 [pau{>ci fc'pondtnt] 

(7) Kumarasamm i bda)ar ‘ I ‘'O 
170 (1903), for cro^a objttlious in 
jjaupena, SCO (•o\in I i Hadlii, 15 C. ^V . 
205 (1910) 
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“Within ono month.’’ — lliw nilo allows a nspondtnt to hJt a iiiluio- 
rnii(lti:u uf objections within one month (rum the ditc on which notice lias bccii 
^erstxl on him or on his plc.wUr The right soconfirrcil is an absolute iijjht, and 
the healing of the appc.il cannot bendaancwl so as to defeat this provision ^Vii 
appiil cannot dctiinlcl) poatwl until the Court has ascertained that notice 
of the appc.al his been seracd on the respondent, and n date should then be 
fixed not less than one month from the date of ser\ice(l) The Court may 
grant further time ^\^lcthtr it will do to anil depend on the particular facts 
proaTd (J) Under tins rule the Court h»s power to rcceiae a memorandum of 
cro'>s -objections at any tune (3) 

Withdrawal of appeal (sub-rule (4)).~Cros» objections are m the 
nature of an .appuil, i remctlv wlmh i respondent lias against a decree partly 
uiifHounble to him, but the) ucrcconsiJcrt'd to to far diiler/rom a crosa-.ippcaJ 
that tluv depended on tlic hciting of the .ipptaj, .ind could not be lieaid if tJie 
••lipi il w IS nut hc.ird Upon this \icw i mimber of (]iic-.tiuns nru<c is to tlic 
clfect of the witlidraw.ll of in appeal before .and .iftcr tlic commencement of 
the he.inng, and what constitutcel .i heiring upon the rij.ht to haae iro's 
objoctiona heard and dclernimcd (1) The geiicr.il result of theec de-cisioiis 
m.ay be st Ued to be that they maoUod .i eUscmsion of the me inmg of the term 
“ hcaruig,” that if the appeal was withdrawn before the “ hearing ” the rupon* 
dent could not be hc.ird upon his cross objections dependent as thoj were on 
the appeal , but that if the hearing liad begun .lud ilic Court had thua become 
'-cizc'd uf thucro's objections the respondent could not be depneed of his reined) 
because tlic appellant choose to abandon lus (a) Tiic matter need not uow be 
further eoiisidcrcd <Vn appellant ma\ of course witlidiaw liis appeal at an) 
time up to Its actu.al dccbion (6) But now under bub rule (4) m all eases of 
withdrawal the Court may proceed to determme the cro's objections Where, 
howcaer, the decree is whoH) m favour of the respondent his right to contest 
all) of the conclusions ui the first Court judgment is ool) for the purpose of 
tupportiiig the decree, and if the appeal is withdrawn that purpose is fully 
swured because the decree is left blandiiig anti the right to dispute the conclusions 
m the judgment is no longer of an) use to huii To withdraw the appeal m 
'•ucli a case cannot, as m the ease of cross objections deprive the respondent of 


(1) Suiiiiaram t tnnangar, 13 M 492, 493 
(ISOO) 

(2) In Sulltman i Joosub Jan, 14 B 111 
(ISOO), ebo Court nfuseJ an c^ecnsion 

(3) Cownd t Badba, 15 C W N 205 
(1910) 

(4) Sco KaljaaStngli V Raliiiiu,23A 130, 
131(1901), JafarHasauiv Banjit Smgh, 17 
A 518, Ramjuvan V Cbandmal, 10 A 587, 
002 (1888) [dismissal ol appeal aa barred by 
iimiUtion] , Kombt Acben v Kosbaoni, 21 
JL 352 (1897) [dismissal for faduro to join 
parties] , Baroda Ivant v Pearc-o Mobun. 23 
at B 37 (1874) [dismissal for default], and 
see also Pareab learam v AVatson A Co , 23 


R 229(1874) Uabadoor Siiieb t Bbugwan 
Bass I Agra H C R 23 , Shama Cliaran t 
lUdha Krialo, 14 W B 210(18.0), Sarbbai 
Boyalji i Bagbuaatbji, lO B H C R. 397 
(1873), Bbouli Jagannatb i Collector of 
Salt Rovenuo, 0 B 28, 30 (1884) , Alaktab 
Bcg( Hasan Ab, 8 A .;51(1SS6), \ciikata- 
ramanaya v Koppi, 3 31 H C. R o02 
(1867), Ram Persbad t Bburosa, 9 AV R 
328 (1868) 

(5) See Sbaokar Lai i Sarup 34 A 40 

( 1011 ) 

(b) Kaljan Smgh v Rabmu, 23 A 130, 
134 (1901) 
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any lemcdy winterer (1) Sub rule (4) is tJierefort. limited to cross objections 
A question also arose as to wlietUer, when an appeal uas abandoned, and the 
respondent could not proceed with his objections to the decree, he coidd file an 
appeal, after the expiry of time allowed for appeal by the Limitation Act, under 
sect 5 of that Act It was held that the mere fact that an appeal has been 
withdrawn did not amount to “suflficieut cause ’ withm that section But 
each case had to be decided upon its own special ciicumstances If the Court 
was satisfied in any case that there had been “ sufficient cause for not presenting 
the appeal \yjthm the prescribed time,” then it would allow the appeal to be 
admitted (2) Tor the reason gnen such a case is not likely to recur, as there is 
no necessity to file an appeal if the appeal co\ers only tlic giound of the cro‘-s 
objections ■which can now be determmed when the appeal is abandoned 

62] 23 Whete tlie Court wliose decree an appeal is pe- 

Remand ot case by Ap- ferred lias disposed of the suit upon a pre- 
peiiate Court. linunary point and the decree is reversed in 

appeal, the Appellate Coiut may, if it thinJcs fit, by older remand 
the case, and may furthei direct what issue oi issues shall be 
tiled 111 tliQ case so remanded, and shall send a copy of its 
judgment and order to the Cowit from whose decree the appeal 
19 'prefenedi "^vith directions to re admit the suit under its oiigiiial 
numbei in the legistei of cud suits, and proceed to deteimine 
the smt , and flic evidence {if any) lecorded during the original 
trial shall, subject to all just exceptions, be evidence duung the trial 
after remand. 

Remand — \Vhcrc the Lower Couit has taken evidence biifficientl} to 
enable the \ppellatc Court m its view of the case to pronounce judgment, then 
the latter Court must determine the case whether the Lower Court has or has 
not fixed the propci issues In such case it has all the materials neccssar) 
to the cxercibc of its judgment, and if the proper issues have not been fixed, 

It may resettle the issues under r 24 Cases may, ho'wever, occur where the 
Court has not such material 

The first case is where there has been no complete determmatJon of tic 
suit by reason of the Court’s erroneous disposal of the case on i “ prelmimar} 
pouit ” Such an order of remand implies a reversal of the first judgment (3) 
and re opens the whole case, (4) and invohcs a second decision b} the Lower 
Court, that is, the Court which first disposed of the suit and no other (fi) Tins 

(1) l^lyan Smgh v Itnliinu, 23 A 130, 

Ut (1901) 

(2) lIurgoMndos v Jadavalioo (1899), 23 
B 092, 093 

(J) face Kcbul Kulicn i "'It Viobala 7 
W U J2ll (lb07) and Madhub CJiundcr t 
Uamllyal, SW R 303 (1S07), whcic it woa 
I>oinUd out that an \pptllat« Court could not 
affirm a dLCuton regarding ono j art of tLo 
claun mIicij it had remanded tho subaUntHo 


part for tho trial of the iiicnts winch thu first 
Court had refused. As to informal orders 
m this respect, sco Lala Ram Snran t In*'* 
Narain Singh, 0 C R N 320(1 H12) 

(4) rarinco Iv int Lahirco t Ivunj Bcharcf 
Vwustcc, 12 W R. 112 (ISuJ), Gudadliur* 
Dutt i bliusiKc Motico, 21 W R 7 (IS7J) 

(5) Bai Shri Mnjirajha t Mngnilul Bhsi 
shankar, IJ B 303 (]S9i) 
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IS a complete rcimnd As already stated a complete remand l^^olvc3 a reversal 
of tlie first judgment Wiere the first Court disposes of the suit on two grounds 
only, res judicata and limit vtion , and on appeal its decision vvas upheld only 
on the first ground and the question of limitation was not gone into , m second 
appeal the High Court reversed the decision and remanded the case to the Loner 
Appellate Court to decide it on the merits This was held to leave the whole 
case open to that Court, and before it coaid reverse the first Court’s decree and 
remand the case for a first decision, it was bound to determine whether the 
fresh Court’s decision on the question of limitation was right or wrong (1) It 
has been held that it is not a good ground for passmg an order of remand under 
this rule to say that the prelimmaiy issue lias been decided by the Court of 
first instance on a wrong view of the burden of proof, unless the Appellate Court 
finds tliat such decision was wrong (2) 

The next case is when the Lower Court has omitted to try an issue or to 
determine a question of fact essential to the right decision of the case set up m 
the first Court, and tn consequence the evidence is insufficient (rr 25, 2€) la 
such a case the decree is not set aside (3) The case is rctamed undisposed 
of on the file of the Appellate Court The Lower Court is directed to tahe the 
additional evidence and to try on such evidence the issues remitted Wlicn 
it has done this it returns the additional evidence with its finding thereon to 
the Appellate Court, which then bemg placed in a position to determine the 
appeal, passes judgment (-i) In this case there is what Las been called a partial 
remand ^Vhe^c the Court of first instance has considered the whole of the 
evidence before it and completely disposed of the suit on the merits, the Appellate 
Court must itself finally determine the appeal and cannot remand , (5) but if 
it thinks that the determination of an) particular question unnccessar), it may 
make an order under r 25 post (6) 

The third case (which is not, properly speaking, a remand) exists where 
the Lower Court has determmod the whole case and hai not omitted to frame 
or determine any issfics but Jias dccidc<l the case on msufhcitnt evidence (rr 27- 
29) In this case the Appellate Court it'clf tahea the cvadcucc or directs the 
Lower Court to do so and when such canleuce is returned passes judgment m 
the appeal which, as in the former case, lias meanwhile rcmainiil on its file 
An improper order of nmand is not iiecessanJ) void but onl) 
or irregular (7) Under the last Code an order under sert 5G2 was 

(1) Rfti-'Uigji t Hahantrao, H B 663 -ftKIOOo) 

(1S87) (G) tuitica Chui-n Daa 1 Kala Chaiidri 

(2) Ilabibullaht LallaFrwaU HA C12 Uaa loC W N 422(ltx},>) 

{{012) U) Mma Jiitad \li t IIomciq Biboo, 8 

( 3 ) Sco'fobundLalli Uurbaljabh ’Varain W R.2u7(lbC7) VIohcMb Chandra Dau r 

12 C. L. R 136,133(1882) Jaiuiruddio Mollah 28 C 321(1^*00), coniri 

(•i) Sco Lalla Chuui I-aH « Vftiluji Singb Choda Lai t lliduUah, 11 \ 33 (I8S8) 

I C. W I' 340(lb9o) Kamcahur *»Qgb r sijpoJjn mngh, 12 \ 

(5) IvarainPalt KahK-isbore I ( U \ jlo (I8a3) Tradok^a Moluu Dasi r Kali 

xatx (1806) MallikarjUDa e Pathanni IJ IVtea&na Ghoec 11 C VV \ 38Cl(ljU7), 

VL 470 (IbOO) , Par^attoaukaj i llai \asal and as to ]ir<Axxxijog« »ul»«i{Uiat loan Jk gal 

17 B 733(18J1) Ham Das Ml ndal r Indro ordtr ol remaud, at-* Jalmga Tea Ca r CUra 

mom 3 C V\ N 325 (IsjS) , and Tea Co.. 12 C 43 (l8*o) , Durga lunksr r 

Vnitnugam Chctfi r Jagarwra Hama 28 U. Xonchar Roars, 3 C I* J 71 

4 0 
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appealable,(i) and a party might impeach the order of remand on appeal from 
the final decree (2) Under sect 678 (now s 99), however, no decision should 
be reversed unless it has aSected the merits of the case or the jurisdiction 
of the Court But jurisdiction m this sectwn is used in its strict sense, and 
does not mean the legal authority of a Court to do a certain thmg, vi 2 to 
order a remand, and therefore m each case it had to be determined whether 
the merits had been prejudicially affected (3) Under the present Code, how- 
ever, an appeal is given from an order under this rule (0 XLIII ), and under 
sect 105, if an appeal lies and the party does not appeal, he cannot afterwards 
dispute the correctness of the order of remand 

When a case is remanded the Lower Court should fix a reasonable date 
for the parties to appear and carry on the suit, (4) and if they do not appear 
the case should be diamissed (5) If they appear no fa^esh volalutnouui is neces 
sary (6) When a case is remanded to a District Judge he should not transfer 
It to another officer (7) Costs of the Appellate Court can be recovered only 
when the order of remand provides for them (8) If on the return of the case 
It appears that the remand order has not been earned out, the Court, m remandmg 
it a second tune, should point out the manner m which the carrymg out of the 
previous order seemed defective (9) If a party who is offered a remand elects 
to go on with the case as it stands, lie is estopped from unpugnmg the decision 
on that point (10) Where a case was remanded to be tried on the merits, tlio 
Couit remanding considermg it nob barred, the Lower Court was held wrong 
m entering agam mto the question of limitation (11) For the Court cannot 


(1) S 588, cl 28, and the appeal was not 
lebtncted by the sect 688 Mahadev v 
Ragho, 7 B 292 (1883) , Gulam Husen v 
Sayad Mu«a 8 B 260, 2bl (!8&4), Kirti 
ilohaldar t Kainjan, 10 0 523 (1884), 
Collector oi Bijnor v Jalal Ah 3 A 18 
(1890) As to appeals, see I>ol 1 Mahto i 
Aghoreo Ajail, 6 C 142 (1879), Gauri 
Shankar v Kaitma Bibi 15 A 413 (1893) 
Abrahim Khan i Taizunncssa 17 C 168 
(1889) , Bhau Bala v Bapaji Bapuji 14 B 
14 (1889) , Deohishen i Banai, 8 A 172 
(1886) , Sohan Lai v Azizunnissa, 7 A 130 
(1884) , Jhanday Lai v Sarinan I al, 21 A- 
291 (1899) , Partap Singh t Naram Da<», 10 
A 37o (1804) , Ram Prosad v Sachi Dassi, 
GC W L 585(1902) , Mathura Nath Ghos© 

t NoLm Chandra, 24 C 774 (lS97)[no appeal 
from order under cL 10, sect. 5S8] , Hasan Ah 
t Sira] Uusam, 10 A. 2''2 (IS94) 

(2) SiMtri V Ramji, 14 B 232 ( 1889 ), 
Ramtshur Singh t Shcodm Singh, 13 A 
510 (1SS9) . Cheda La\ i Badullah, 11 A 
30(1SS8), Bttdamt Imiat 2 \ 075(1881), 
and next case 

(J) Molichh Chanlxa Um i JaimniJhn 


MoUah, 28 C 324 (loOO) , s c , 6 a W N 
509, and cases there cited , Nawooune 
Mundal V Alookta Bibee, 2 W R 181 (1865) , 
Nasurooddecn v Lall Mahomed, 10 W B 
234 (1870) , Gunga Moaee v I«siir Chunder, 
17 W R 465 (1872) 

(4) Haradhun Chuckerbutty v Prolap 
Naraut Chowdhury, 14 W R 401 (1870), 
Watson & Co w Kunhiji Babadoor, 9 W B 
294 (1868) 

(5) /a r*’ Kalee Alohun Bass 17 W R 
(1872) 

(0) Sm Nobm Monco Dassce i Joy Copal 
Gosaain, 1 W R 275 (18G4) 

(7) Sita Ram t Naum Bulauja, 21 A 230 
(1899), ChottdkryHamodoolIahv Mutecoon 
mssaBiboc, 15 W R 574(1871) 

(8) Digambar Chatterjoe i Bam Roodro, 

13 W R 39 (1870) 

(9) Radbabuliub Surma i Anundmojeu 
Dabia. 1804, W B 39, 5Iiso 

(10) ^lobo Lall Khan v Oodlicorame, 3 
W R 6(18Cw) 

(11) Mt Judoobunsco i Mt AamanICoocr, 

14 W R 371 (1870) 
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10 open n nutter ilreidj adjutlicntcd upon betnecn tlie pirtica (1) It lias 
?/ctn /iiAI th^t when i ii*c is sent luclklor trnlon l/ie iiicrita tiic order of rcniaml 
shuts out jireluumir) objections such fls Iiimlatioii or rcj aJjudicala {2) or 
juri'^iictioii (1) On the other hand, it has been held tint the rennnd of a ease 
for trill on the merits do«.s not present adjudication upon any other issue arising 
in the ca<r c j liiuitalioii, pro\idcd that such issue Ins not been adjudicated 
ujwn h^ the Court iiLihiiig the remand (0 The question wlicthcr sect 2o of 
tlio h't Cotle, non 'cct Jl, had application to a ease rcninnded was considered 
in the ca‘c cited (>) ft has been held that where the decision of the Court of 
fii>f instance is not In^cd on an\ prclmunarj ground and where the whole of 
the cndcnct Ins been ( ikcn and the conclusion of the Court rtlates to ilie merits 
of the ca-^c tlic \pp(.Uate Court cannot set aside the decree under this rule (6) 

“ Preliminary point.” — Prior to the amenrlment of the Code of 1882 by 
Act Vff of IS 08 'cct 0G2 contained the words " So iis to exclude atii/ citdcnce 
of fift \chteJi appears to the .fj>pellate Court essential to the ddcniitmtion of the 
n fta of tie partus ’ ind (he won! ‘ intr^ttgoie ” wan ii«cd instead of the word 
" determne" at the end of the ^cctton The condition therefore ncce 8 ''arj' to 
justif} i renuiid consisfe«l prior to Act VII 0 / ISSS m the exclusion of eiidence 
of a iiuternl fact or in the omission to inacsiigato tlie merits as tlie consequence 
of the deci'ion on a prclimmarj question which tlie Appellate Court could not 
uphold (7) 

The condition necessary to a remand after 1888 was tlie omi««ion to deter 
mine the merits Therefore it was held competent for an Appellate Court 
to remand a ca«c where tlic Court of first instance recorded cvitlence on all the 
issues and at the final hearing deternuned the suit erroneous)^ on «ome particular 
point without cxprc*-ing any opinion on the other i««ucs (8) But there could 
be no rciiund where, thougli the Court held that the suit was barred b} limitation. 
It at the same tune came to a definite decision on each of tlie other i>suci (9) 


(1) Sftbeb Tevtarco r Kuborco Sabo 7 , 24 
tv R. 330 <IS73), Ram Kuvarbbai v 
J^a/aoJW, on IL a Ji. JiO (ms) 

(2) Sbeo Saboy Tewarco t Kata Ferehad 
\ara 10 , 24 W R 333(lS7o), andscejforu 
binPatlajM Gopa]binSabu,2B 120(1877), 
Dattu V Kasai, 8 B 535 (18S1) , where the 
obicctions seem to bare been taken in th© 
final appeal alter the remand order bad been 
earned out. 

(3J Tcmulji Rustamji v Fardunji Kawii, 
5 B IL C. B. 137 (1803) 

(4) Rajah lej lushcn e Sbib Cbnnder 
Bosa,3 )V R Act X I5S(lS0oJ 

(5) Gnedeo Singh x Chandrikab Singh, 
5 C I* J ®11 (1007), followed ut Protab 
Chandra Roy t» Judisthif Dae, 19 G L. J 
408 (1014) 

(0) Ram Da$sJ t Asbntosb, 15 C L. J 
310 (1910) 

( 7 ) Ramachandra Joisbi t Hau Kas&im, 


10 3L 207. at p 209 (ISjJ) , see Mumappa 
Naidut lyasamy Mudcl), 5 iL It. C B. 313 
/J870>, S)md Jfu&snj} Ab r Vmoovju- A h 
2MV R 413 (1874), Durga v Haidar All 
7A 107(1684) , Lingammalv \eakatammal, 
0 31 239, 242 (1882), 3It Rama Roocr v 
LalU Bhagwan Lall, 22 W R 224 (1874) 
Amuat Kunbunnt. 9 3L 335 (ISbG) 

(8) Ramachandra Joishi v Hazi Kassim, 
10 M. 207, 209, 210 (1892) , Venganflyyan v 
Ranusami Ay>an, l9 31. 422. 423 (1895), 
Krishnan Chctti t Huthu Palandi, 22 2J 
172 (1898), Hatadm v Jamna Dae, 27 A 
091 (I9O3) , and sco 3Iuhammad AUahdad 
Khan i 3Iuhammad tsmad Khan, 10 A. 289 
(1883), Kclumutachcn V Chendu, 19 H 157 
159(lS9o) 

(9) Hafie Alxlul Rahim v Itari Raj Singh, 
22 A. m 3 (1900), Paramchand t XnTam, 1 
Bom. L. R. 72 (1699) 
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It WHS held that the expression ** 'pfd%m%nary ‘point ” was used m sect 562 
of the last Code, not in the sense of some pomt collateral to the merits, e g Imiita 
tion, res ‘judicata, and the like, but of some point prelimiuary to a general in- 
vestigation of the merits The words referred thus to some pomt either collateral 
to the merits which precluded their determination altogether or some particular 
question which, tliough relating to the merits, precluded their general determina- 
tion (1) The teiiu is somewhat ambiguous The meaning would appear to 
be that the Appellate Court may rinund where the Lower Court has disposed 
of a suit upon a point or issue, the determmation of which has precluded the 
necessity for determming other pomts or issues m the suit, and such other pomts 
or issues have been left undetermined 

Sect 562 avas held to authorize a remand only where the entire smt and not 
merely a portion of it had been disposed of by the Court upon a prelimmaty 
point (2) In an appeal from an order refusing to set aside a decree (sect 108 
or 0 IX r 13 of this Code), the only case which can be remanded to be tried 
on Its merits is the application imder sect 108, and not the original case the 
decieo in which is sought to be set aside (3) When, m contravention of the 
provisions of sect 202 of the Agra Tenancy Act, 1901, a Civil Court heard and 
determined a suit lu which a question of tenant light was raised, and on appeal 
the Lower Appellate Court remanded the suit, it was held that that Court ought 
not to have done so, but slionld have passed the order required by sect 202 of 
the Act (4) 

It not infrequently, howcvei, happens that i lemaud is necessary in con 
sequence of an erroi, omission, or irregularity by reason of which there lias 
not been a proper trial or an effectual and complete adjudication of the suit 
The former Code not providing for the case, difficulty was felt (5) and recourse 
was had to an inherent jurisdiction (6) (the only powers of remand being those 
contamed in sects 662 and 56G of that Code) (7) or a jurisdiction implied m 
the terms of other sections of the Code (8) So a case has been lemanded where 
the suit was decided without the plaintiff being given a fair opportunity of 


(1) RauiacLandra Joishi v Hazi Ka&sain, 
10 iL 207, 210 (1892), Kanakamraal v 
Uangacliariar 20 M 25, 27 (1896) [when 
tho Court that there was no can*'© ol 
action] , Mata Dm v Jamna Da^, 27 A C9J 
(iJOo) 111 Mana Vikrama v Gopalan Nan, 
30 AL 203 (1900), the point was held not 
preliminary but an integral part of llie 
merits , Meghan Dahc i Fran bingh, 30 A 
63 (1907) 

(2) Banw an I.al v SaminanLal II \ 48S 
(1889) 

(3) Rai Radha Kuiacn t) Collector of Jann 
lore, 5 C W N 153(1900) 

(1) Jagaii Nath v Bliawam, 27 \ 107 

( 1001 ) 

(5) boti ^luhcsh Ch indra Dass t Jacurud 
din MolUh, 28 CL 324, at p 334 , (“ «o maj 
a 1 1 that cases may ariM. lit uliicit 


allbough a complete remand under sect 503 
may not bo warranted still nothing short of a 
retrial of all the issues rendeied nccessara hj 
the previous impcrftct trial of them wouhl 
{.atkifj tho n-amicments of justice,’ ]followcd 
m Nabin Chan Ua Tripati v Praiikrishna Re, 
41 G 108 (1013) 

(0) Perumbra Nayar v Subiahmaniau 
Pattar, 23 M 445 (1899) , Durga Ddial Ra’ 
V Anoraji, 17 A 20 (1894), Zohra Bill ‘ 
Zobeda Khatun 12 0 L. J 308 (1910) Rut 
this case has been dissented from in Nabm 
Chandra Tripati V FrankrishnaRo, 41 C 10a. 

18 C L J 013 (1913) (no inherent power of 

remand) 

(7) llnbib BiiLsh « Buldco Pranad, 23 ' 
167, 171 (1901) 

(H) lb at I 173 
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Liiowmg the line of defence he had to meet , (1) where the decision was given 
without taking the defendant’s caidence , (2) or where an Appellate Court made 
an order under “Jects 27, 32, or 53 of the former Code , (3) or where the Court 
imstook the nature of the case (4) and had not propcrlj tried an issue , (D) 
where the patties were or might ha\c been misled bj the act of the Court , (6) 
where an appeal was held WTonglj to have abatcd,(7) or a suit was 17100 "!) 
decided cx parte {8) A remand under sect 562 was, however, under the last 
Code held to be bad where the Lower Court acted irre(,ularly m issumg a com 
mission (9) and on the ground of defect of parties , (10) and where the deposition 
of the witnesses did not bt ir the usual certificate (11) It was proposed to speciall} 
legislate for cases wliere the Lower Court had committed any error omission, 
or irregularity by reason of whicli m the opmiou of the Appellate Court, there 
had not been a proper trial or an effectual and complete adjudication of the suit 
as contemplated b) law, and the part) complaining of such error, omission or 
irregularity had been materially prejudiced thcreb) The Special Committee, 
however, reported that they thought it safer not to give legislative sanction 
to the vaews enunciated b) the Ulahabad Higb Court m Habib Baksh v Baldeo 
Prasad, (12) considering that the power of reversal and remand was liable to be 
abused while the procedure under r 25 was free from this liability and at tlie 
same tune furnished (as it considered) an effectual remedy to this it i» 
to be observed that uuder that rule a remand is not made for a further trial 
and decision by the first Court on the vxholo case, but only for findings on specified 
issues to enable the Vppcllato Court itself to pass a proper decision Cases 
may occur where an \ppclIato Court has power to make an order under some 
section or rule of the Code, and in order to give effect to the provisions of the 
section or rule applicable, it is necessary that it should in certain cases fur tlie 
ends of justice send back the case to the Court of first instance In the present 
Code the absolute prohibition of sect 564, which created a difiiculty against the 
adoption of this course has been removed (that section bemg now omiltcd), 
and under sect 151 the Court ma) make such order as is necessary for the ends 
of justice Probabl) under the circumstances it is a correct conclusion to drvw 

(1) bbiU Pcrstiad raltttck V Nubo KisUcw CUura v It&mdliuu Mohurrur ll W It 

JfooLcrjee 17 W R.-115(IS"2) (IS63) 

(2) Perumhra Ivajor t Suhraliniaman (0) MahamuiaJ VUabda I v ^lahamniad 

Pattar 23 M 445(IS99) Ismad Khan 10 A 290 

(3) Habib Baksb v Baldeo Fxaaad, 23 \ (7) Bai Full r Ade»ang 3 Bom. L It. 73C 

1(>7 (1901), Lmgamniol r Chmaa tenia (19(lt) 

tammal CM 239,211 245 (1SS>3) , bu» see (8) Knsbna Ayj-ar » Kuppaii \yyangar, 
os to amenlmcnt and joindir of parlK-s 30 (1000) 

Farzand th r \ifc.jf Ah 2 A 6G9 (I8SO) (9) Dhondo r Paalia LaU 1 Bom. L. K 
Gancsb BhiUji r BhiUji Kmhna, 10 M 110(4899) 

393 (IS^^C), Kclu Mulacbcri 1 Chrndu 19 (40) Bando Daji r Bliaalcr MaLacko 1 

M 157 (ISDo) , Keshav Mohadev t Paodu Bora. L. It 3b9 (lbJ9) 
rang Maman, 4 Bora. L. It. 29 ()899), (41) Itain Gopal IXy i Itaghu Nath 

Krisbnaja r Panchu 17 \L lb7 (le93v Gbusbal, 2 P L. J 49C (ijOl) 

(4) Juggur Nath t itajah Cbiitter Naram (12) 23 t lo< , foUuuid m Jadub r 

17 W lt.410(lJ»71) Gobinda 3" C. 171 (!'»/.») and hre NarotUra 

(.>) bam Chaiid Moukirjixi r KamM-ni-t. r Mtdianlal 14 Loio. L. It. 1154 (lJl2) 
IXbn, 10 R. 230 (lv>s), *<« VinbiLa 37 B 2b9 • 
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tln,t though tho Legislature has o^iChbl} omitted to la} down as a positue 
rule that a remand may be granted m the cases refeircd to in the proposed, but 
rejected, amendment, for fear that a power expressed m such wide tcims might 
be liable to abuse, the Court may, where tliat course is absolutely necessary 
for the ends of justice, cxcicise the power of remand m cases not falling ivithm the 
precise terms of this rule or of r 25, j) 0 it Further, if an order of remand is 
erroneous, a paity who has consented to it may be estopped from conteatmg 
it,{l) and m no case are subsequent proceedmgs void merely because of such 
error (2) It has, however, been recently held that an Appellate Court has no 
inherent power to remand when the Lower Court has committed errors materially 
prejudicing the complainant, and that its only power of remand is under sect 
107 (1) (6) as limited by this rule and is no wider than it was imder the last Code (3) 
In the under-mentioned cases it has been held that an order of remand may be 
made even when the disposal has not been on a strictly prelimmary pomt, eg 
wheie there has been no regular hearing of the matter and the evidence on which 
tlie disposal was made has not been placed on record (I) Where a judgment 
had been partly based on evidence not on the lecord it was held on second 
appeal that if such evidence was excepted it would be impossible to decide 
whether tho lemamder was sufficient to support the judgment and the case 
was remanded (5) In this case the lower Court had rehed on a statement 
made by a pleader, and it was held that such a statement must bo regularly 
pioved and permission to admit additional evidence was given 


“And, the evidence ” — It was reported that the practice m various pio 
viiices differed on the question whether evidence recorded in the proceedmgs 
leading up to the decree set aside under sect 502 was m itself aTOilable as 
evidence during the retrial, or whether it could only be made admissible in tlio 
case of witnesses attending at the hearing by examining them upon their previous 
depositions as statements lecorded m a different proceedmg The LegisUture 
has shown itself to be of the opmion that, subject to all just exceptions such 
depositions should of their own force be available as evidence Evidence may 
be roctived from parties who did not appear at the former trial (6) ^Vliere the 
Judge IE a remand observed tliat evidence was unnece&sar}, the declaration 
was held to sufficient!} justify the plaintiff m making no fuither application 
for a summons on their witnesses (7) AVhero a review had been granted for the 
purpose of seeing whether a chxttah ought not to be used, and the case w i® 
remanded for a leheanug, tho party was held to be concluded from objecting 
that the chtlah w is iinpropeily made use of upon the rehearing (8) It has been 


(1) BiikuiitA Nath Diy v Nawah Sail 
muUa, GC LJ 547(1907) 

(2) Uiirt,a Kinkar v Konclmi Iloii/a, G 

C r J 71 (1 >00) 

(i) NabiiiChamlia Iripatu Pfaulvrlsbin 
Dt, U C lUS(lOU) dwHtnting from ^ohra 
Ihh i /oUda Khattui, IJ C J>. J 308 
(lUlU) 

(1) \iiiiulv Jimba1ay>v t Uujinmi, _l 
M Lj ’l,2(lJl.] Kupi^liui Kui>ju\alli, 


9M U 1 J73 (1011) 

(5) Mom r al V Umv CJiaraii, 1 ) C L J 
C41 (1913) 

(0) Ivoonj Uih'vrLO Awustco v iuniuo 
Kant I aluroe, 8 W 11 285 (18G7) 

(7) ttanx Jewan '^mgh i Ka Iha IVnslui 
Singh 10 W n 10J(I871) 

(8) Muklum Nooir t lincuwix-o Uutt U 

W U 22(18-0) 



1 lUbT Scilbl) 
0 41, r 


APPEALS PROM ORIGINAL DECKLES 


m3 


held that a case m which there was no proper hearing by the hr&t Court, and no 
record o£ tlic evidence, was a fit one for remand (1) 

Appeal — j\ax appuil hco under 0 XLIII But the right of appeal from 
interlocutory orders ceases with the disposal of the suit (2) and under the pio- 
visioiis of sect. 105, anle, a party who Joes not appeal from the order is thereafter 
precluded from disputing its correctness It has been held that no appeal la) 
m a suit or proccedmg Under the Agra Tenancy Act, 1901,(3) and that 0 XLIII. 
gives 110 appeal against an order of remand not passed under this rule, (4) or 
against an order setting aside a dismissal of 1 suit under 0 IX, r. 4 (5) 

24 Wlieie the evidence upon tke record ib sufficient to 
. enable the Appellate Court to pronounce 

record sufflcient, Appellate judgment, the Appellate Court may, after 

““S’ lesefcfcimg the issues, if necessary, finally 
detenmne the suity notwithstanding that the 
judgment of the Court from whose decree the appeal is preferred 
has proceeded wholly upon some ground other than that on 
which the Appellate Court proceeds 

“ Determine the suit 45eo notes to r 23, anle The word “ may ” 
before *' ajicr rcsctlUng the usues ” (6) was substituted for “ shall ” m the last 
Code by sect Ql, Act VII of 1888 Where a Court of first instance alter taking 
CTidence dismisses a suit upon a prelunmary objection without givug a decision 
upon the merits of the case and the decree is reversed on appeal, the Court of 
Appeal, if it considers the evidence on the record sufficient may decide the case, 
ind is not bound to remand it for trial under sect 5G2 (now r 23) (7) If tlic 
evidence is insufficient the Court should proceed under the next rule or r 27 
This rule does not enable an Appellate Court to declare a right m favour of one 
of the parties where no issue has been fixed on the point, and the right has not 
been set up in the Lower Court (8) But if all the points m dispute are covered 
by the issues and there is evidence to decide them, there cannot bo a remand (0) 
Wicro a Court of first appeal omits to determine a material issue of fict, the 
High Court as a Court of second appeal was held not competent under tins rule 


(1) Kwppalint> IvanjwviUi.OiL L.T 3ia 
(1911) 

(2) Madliu Sudan Sen v Eannni KsnU 
Sen, 32 C 1023 (1!)05). (oU S&lig R«u «. 
Bri] Bdas, 23 A. G53 (vluch cose haa einco 
boon overruled m Uman Kunuari v Jar 
baadhan, 30 A 473 (F B ) (130s) and not 
followed in Lakahnu t Main IXri, 37 M. 29 
(1314) ) and Baikunta 2«atb Dry v 
Nauab SalimulU, G G L. J 517 (1007), 
GuUan Mai t Kabir un Qi&»a 30 V. 131 
(130s] 

(J) Vila>at Uusen r Mabeulra Cbandra 
Nand>, 2d A SS (1 "Jo) 


(4) Nnayaiagbava r Kotaarappa, 22 VL 
U J 403 (1012) 

(5) Wabwl un nia>a 1 Aundan Lai, 33 A 
427 (1913) 

(6) S£c Shaikh Futtch Oollabc OoiudaouAa 
Biboe.l4 W II OJ "0 (18"0), when. Uio duly 
as to nvictUonient of usues vas (xjuiUxI out. 

(7) Bandi Subba^jar Madalapatti 3 II 
30 (IbsO) 

(8) Ofhcial frUsU'e r Kiblma Chandra 
12G259, i.c, 121 Al&o(lss3) 

(J) lladha lVa*aJ 'MU^b r Lai balub Bai, 
13 A«3 *.c ri \ loO lwo(l6jg). 
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to determine such issue itself, but sliould refer it for determination to the Court 
of first appeal (1) But see now sect 103, avdc 


25 TF/iere the Court jrom, whose decree the appeal is fu- 
Whe/e Appellate Court Jerred has onutted to frame or try any issue, 
S El.em° li? “V to <Jeterimne any question of fact, which 

Court whose decree ap- appeals to the Appellate Court essential to 
pealed fronu right decision of the suit upon the 

merits, the Appellate Court may, if necessary, fianie issues, and 
refer the same for trial to the Couit/rowt whose decree the appeal 
IS preferred, and m such case shall direct such Court to take the 
additional evidence req^uired ; 

and such Court shall proceed to try such issues, and shall 
return the evidence to the Appellate Court together with its 
finding thereon and the ieasons therefor. 


Omission to frame or try issue — See notes to r 23 Prior to sect 52 
of Act VII of 1888, sect 566, winch this rule replaces, contained m place of 
the words “ 1 / necessary” the words “and the evidence upon the record is not 
su^oient to enable the Appellate Cowl to determine such issue or question ” The 
rule, it has been said, is intended to provide for cases where some point has 
come to light in the Appellate Coxut which has not been raised or the import- 
ance of which has not occurred to the parties or to the Judge m the Court below (2) 
Where, however, though no specific issue has been framed on a particular 
question jet the matter has been tiled and determined without any objection 
on the part of the plaintiff who has not been taken by surprise, but was full) 
informed by the defendant’s list of documents and from cross examination 
of hxs witnesses that the defence would be taken, it is undesirable in general thit 
the case should be sent back to be retried on a special issue framed as to that 
particulai question (3) The expression “ determine any question ofjact ” means 
in a legal manner (4) The Court may (5) frame issues (6) provided that there 
has been an omission (7) on the part of the Lower Court The Appellate Court 
should frame the rssues which are essential and send them to the Lower Court 
for trial, but should not remand and direct the Lower Court to frame the issues (8) 


(1) Sheo Bataa v Lappu Jvuar, 5 A 14 
(1882), Soliawvn 1 BabuNand, 9A 20,30 
(1886) , Girdhari Lall v Cra4vford, 9 A 14T 
(1886) 

(2) Anundo Lall Pass i Bojeaunt Bam 
Mo\, 5 r 283 (1879) 

(3) Cimndra Kunwar V Chaudliri Narpat, 
29 V 181(1900) 

(4) Nivath Singh t BhiUu bingli, 7 \ 
019, (>5o (1S8 j) 

(5) lli(na V I'uzl Bub, 13 I A 573 
{18“0) , blVfnath Biswas i Luthhi-o Narain 
Auh, 21 W jii.20H 

(H) Chaudi Dl*n r Narain, 1 1 A JOO 


(1892) , 

Udenath 

UmcrAh 

Hurpersbad t Slico Dyal, 3 I A 259, 279 
(1870), GoluchChunderSent ParesliMabo 
nicd.25W B 281 (1870), Ganga Prasad i 
LalBohadoorSiiioh.nA 117(1891). 
Chunder Banerjeo t Chundcr Nath Chuclrr 
buttj, 25 W B 47 (1875) 

(7) KunpalSinght loyMungul, 11 tV B 
100(1809), TiluckCliundcrr Brojoboondur 
24 W B 121 (1875) 

(8) Cbundir Nath ‘'arnm t KaniaiiauH'r * 
W B 69(1801) 



ArrnxU's miom uuiuinal 


1 «»v»T ji 

o 41, r 2-'. 


UiOo 


fL-’i'-'.uf l>ofj«'<jf;c-alIy the Ap]N Hate Court Jt miotsuflicicnt 

lu Hin cl tlio CAW’ to Ix’ «lf ruled in attimlancc «itli llic o1>Kr\atK>iis in the 
>iu nt (!) It }A alu dan;:<'touAt«ialIi>tr iiartica to make a new cam: m a 3Iofu&si! 
.\j>jvlUle C«imt, An«l tlio C<JUtt^ as a gfiicrol rule I'hould not allow a point not 
Apjxitirg m the jlradings or rai'ed in an> other wa} m the fir*'! Court to be 
ftaiiir*! int«i an I'.’uc (J) A part) cannot clungc the nature of the caec after 
:cn.^nd (3) \Vh«ic a Judge proceeds under this rule he should not rtNcrsc the 
d< crcc ui the Louc r Court and remind the suit , but should frame the ucceasar^ 
I’-sucx and V'nd the m doten for trial , and keep the suit pending until the return 
of the fust Court's finiling on the issues with the record of the trial (1) The 
• fit ct of Mich an ortlrr is not a re 1m armg, and s.ise as to tlic issue a unt douu 
the lust Coint hvi no |>o\Mr to deal %»ith the cam.’ (j) The Court js to direct 
additional t Mtlriut to Im' taken, and the piriics are entitled to haNe the oj)]>or* 
I units of ^i\ing« \idrnre ujxjn the fic'h issue, isiii though the order of iuiu,ind 
contains no cipri '-s directum to that effect (i>) The partus should base the 
fnlhst opportunity to produce their c\idince(7) ^\hcn a case is rcuianeled 
b\ one .Tudge and subs^qumtl) conus before .mother of equal jurisdiction (8) 
eir the .luilg<*'RMirccssor,('.i) the Uti«r«»fticcr cannot set .isule the ordi r of remand. 
So \ehi re a Jud^e reuundod .1 rise to bo tried on a certain issue and directed the 
Mun’iff to gi\e jilaintilT a decree according to the derision at nhich he nould 
.irrno. aiul the cx-c uent bark in ap|HaI before another Judge, it ivas held that 
the ApjKlIato Court was linutcd to wi mg nlu tlur the issue was a prujrcr issue 
or not . and could not go frohmd the (jrdir(W) A Court to Mhich .1 case is 
rcmandril for retrial, on a jurticular issue amongst others, cannot on remand 
allow that is.<>ue* to bo abandoned and proceed to try the ease upon the other 
iscucs raisi <1 , (11) nor can the Court r<. f« r the case to an arbitrator , (12) and when 
the ease is rtmmdod to the Lower ApjKUate Court for findings ou certain issues, 


(I) Onsli Chuudef Laliiri t bodti bhik 
lian.*’»»arItoj,4C W X 031 (1000) 

(3) lluriiur«lui<l e ^hcoDynl,3A 250, 3"0 
(IS<0): Srrciuth lluva< e Luckee Xorain 
‘icb.JlW 11 2CS(lS75), llamKoramlloj 
t Nilmonco AJlukarct, 21 M 11 100(1870), 
Pran Ivi’licn Deb ♦ Mahomed Ameer, 21 W 
11.338(1874), U#tooruni MoliuoLal,3I W 
11 333 (ls74), Drojo buondur t Fiilick 
CLundtr, 17\V 11 407(1873); lUikka Pak 
ramar i Kulti Kunhamed, 17 M 09(1893) 

(3) lladha Kuhoro t Mabtab Chuod, 3 W 
11 )ilu>c 3(1805), Xorcodro Coomar Putt t 
Prencli, 3 W R 108 (1SC5) 

(4) Bon-'haree Cboso v Auiooddccn Cn 
ws8,24\V 11.137(1875). eco Umbika Churn 
Mundio V. RsmJbae, 11 W R 35 at p 30 
(1809), Wiso V Isban Chundcr Bancijec, 
14 W R 380 (1870) In Gangs Mooce t 
Issue Chundcr. 17 W R. 405 (1872), >t was 
Iveld that the Jircgulanty in procedure lUd not 
afitet tlie merits o( tlie else , Abdul r I’ayaz, 
JSC W N 575 (lull) 


(I) tiovNaiii Uoulut Geer t bisscssur Geer, 
22 n R 207 (1874) 

(0) Koto Cliurn Cbuikcrbutty i, Mugguii 
Chuckerbutty, 10 W R 491 (1805), audsco 
os toev ide me additional to that on the record, 
KainSunkufv Xdkant Bisuas, 0 W R 392 
(Ib08) 

(7) L-iIoo 3Iuiiilal t Bbouban MoLuii 
Chatkrpc, 17 W R 301 (1872) 

(8) Birjo booitdur t Juggut CLunder, 21 
W 11 199(1874), KbaragPrasad e Durdhan, 
14 \ 318(1892) 

(9) Lulcct Panday v Bnjnath Singh, 14 
\\ U 255 (1870), Wise v Isban Chundcr 
Bancrjcc. 14 M R 380 (1870) 

(10) Bodun Burooab t Abdul Gunny, 19 
\V II 281 (1873) See also Suraj Din v 
Chattar, 3 A 755 (1881) 

(II) Sbib Cbund Laluri i Joymala Dasi, 7 
C L.R 103(1880) 

(12) Nand Ram v I’uku Cband, 7 A 523. 
526 (1885) 
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it IS not competent to that Court to delegate tho decision of those issues to a 
Court subordinate thereto , (1) for when issues are remitted under this rule, sucli 
issues are triable only by the Court which was originally seized of the case (2) 
There is no appeal under the Letters Patent from an order referring to issues for 
trial (3) 

“ Return AVheic an Appellate Court has made au order under this rule 
the return to such order must be made to the same Court, and such Court is 
not competent to transfer the appeal for disposal elsewhere (4) Where a Judge 
has heard the argument on some of the issues and expressed his decision upon 
them, he is not bound to hear the whole case on the return made to another 
issue framed under these sections (5) The findings upon issues remanded by 
the High Court in second appeal cannot be challenged upon the evidence as 
in first appeals, hut objections to these findings must be restricted to the limits 
within which the ongmal pleas in second appeal are confined (6) In certifying 
to the High Court tho findings on issues sent back on remand and found by the 
Court of first instance, the Lower Appellate Court is, in the absence of any 
admission by tho party against whom the issues have been found hound to 
form its own opinion on the evidence and record its findings with the reasons 
for them (7) Where a party is dissatisfied with a decision and appeals and 
re opens the whole case, he must acquiesce in the result finally arrived at by 
the Court below in accordance with the instructions of the High Court in his 
special appeal (8) 


26 (1) Suck evidence and findings shall form part of tho 

rinamgandevHencato and either party niay^ 


be put on record ObjeC' 
tions to finding. 


Within a time to be fised by the AppeUate 
Court, present a memorandum of objections 

to any finding 

(2) After the expiration of the period so fixed for presenting 
such memorandum the Appellate Court shal 


Determination of appeal 


proceed to determine the appeal 


Objections — Ihe Appellate Court on the return of the finding andevidencfl 
should fix a leasonable time ( 9 ) for the parties to file their objections n 
objection is raised by either party within the period allowed, neither has a ngm’ 
to be heard, though the Court has a discretion to allow objections afterwaids 
and if no objection be raised then or at the hearing, the Appellate Court is n ^ 
bound to amend the finding but apart from anv objection by the parties 


(1) Sabn V Gantshi, 14 A 23 (18D1) 

(2) Ah Shcr Khan v ihinad Ullab, 29 A 
CUO (1007) 

(3) Kali Kruto Pal ChoMtlliry t Bam 
CbundcrKog 9 C L. R 401 (iSSl) 

(4) Ulit Narain Singh v Jhaiida 15 A 
315 (1S93) 

(o) I^achiiiAii V Jaiima, lU \ 10^ 

(Ibt,.) 


(6) BalJashcn i Jasoda Kuar 7 A 
(1885) 

(7) Bamchanlra Go\inl Alaiuk i 
Sari hhot 19 B 551 (1891) and ^co lUiag'a" 
V Kc^urKuverji 17 B 4-8(lS92) 

(8) Gungaram Dutt i ChowHiO 
majoy, IGLR 144 (1877) 

(0) & c Bukhtouiit! I Mtl <« 

\gr V J(3 
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bhouldcxauuuc and tcbt them to bcc ^^hcthe^or not they ought to be accepted (1) 
Objections \shich might ha\e been but were not made under this rule in a Lower 
Appellate Court to the findings on remand of the Court of first instance cannot 
be raised for the first time as grounds of second ojipcal from the Lower Appellate 
Court’s decree (2) In ease of an unnecessary remand under the last rule, it is 
competent to the Judge before whom the appeal subsequently comes to disregard 
the finding on the order of remand (3) The Court is m any case bound to con 
bidcr the findings of the Lower Court on the merits (4) 

27. U) The jiartica to an appeal shall not be entitled to [s 
Production of ad- produce additional evidence, whether oral or 
dltional evidence in Ap- docuinentaiy, m the Appellate Court. But 

pellate Court. 

(а) the Court from whose decree the appeal is freferred has 

refused to admit evidence which ought to have been 
admitted, oi 

(б) the Appellate Court icquircs any document to be 

produced or any witness to bo examined to enable it 
to pronounce judgment, or for any other substantial 
cause, 

tbe Appellate Court may allow such evidence or document 
to be produced, or witness to bo examined. 

{2) Whereier additional evidence is alhued to he 'produced 
by an Appellate Court, the Coiut shall record the reason for xts 
admission. 

“ Additional evidence ” — There ought not to be a remand for the purpose 
of enabling a party to make out a fresh case If cases wero remanded for the 
purpose of allowing parties to improve their respective cases by calling further 
witnesses there would be no end of litigation (5) It is alwa}s dangerous to 
allow parties to make a new case and call fresh evidence upon an issue on u bich 
they have failed upon the evidence ongioally adduced m support of it and moie 
expressly so in the Mofussil Courts (G) The power given bj this rule should 
be exercised sparingly except at the instance of thi parties (7) and then with 
caution ikn appellant, who has had ample opportumt} of giv mg evidence in 
the Court below and elected not to do so, but to rest bis cast on the evidence as 
it stood, ought not to be allowed at the stage of appeal to give evidence which 


(1) Uanodar Das v Gupal ClianJ 7 A 
01 (18S4), Ratan Singh t Wazir 1 A 

165 (18 1 6} . MumtazBcgam t Fateh liusain 
0 A 301 (18S1) , Akban liegam i UJa>at 
\li 2 A 908(1880) 

(2) Muhammad Abdul Hat t Shco Risbal 
Rai. 10 A 28 (1SS7) 

(d) Mubarak Hu&ain t Biban, 10 V. 306 
(l^iOl), Gancndra t Surja Kant, 17 
OWN 4C2 (1012) 


(4) Umod Ah i Sahma Bibi 0 A 383 
(18i44) W oonicsh Chunder Roy t Jonardun 
Ilairah, 15W R 235(1871) 

(5) Ram Perabad Sookul t Rajundir 
Sat oy 6W R 202 2C5(IbCo) 

(C) llurpur^bad t bheo Dyal, 31 A 250, 
279 (187b) 

(7) Sxvtman Chundtr Dey r GopaulChun. 
der Chuckerbutty 11 5L L V. 28. 48, 40 
(1866) 
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he could have given below (1) Ordinanlj spcahing it ib only when a Court 
secs that from, some inadvertence, mistake, or surprise a party has not adduced 
evidence which he was capable of adduemg, and that he is likely to be prejudiced 
by the omission, that the Court should allow further evidence to be taken (2) 
The test as to whether additional evidence should be received depends on the 
question whether or not the Appellate Court requires the evidence ‘ to enable 
It to pronounce judgment *’ or for any other substantial cause, and as to this 
the Appellate Court is to be the sole judge (3) The word ‘ requires” means 
needs or finds needful Ihe legitimate occasion for this rule is when on ei-ammmg 
the evidence as it stands, some inherent lacuna or defect becomes apparent, 
and not where a discover) is made outside the Court of fresh evidence, and the 
application is made to import it That is the subject of revieu of judgment (4) 
An application to admit fresh documents the genuineness of which can be tested 
with ceitamty, stands on a much more favourable footing than an application 
to admit fresh jiarol evidence after the pinch and pressure of the case has been 
sustained , (^)) but they should not be admitted if the appellant cannot sho^\ 
sufficient cause , (6) or geueially if havmg had an opportunity of tendermg 
them m the Court below he omitted to do so , (7) or resisted their production , (8) 
or if they do not beat on the issues tried by the Court of first instance (9) ^Vhcrc 
the Appellate Court, with the assent of both sides, ei.amines ^vltn€5se8 and also 
adnuts documentary evidence, and there is nothing to show that such admission 
objected to, ft is not open to any party on appeal to the Privy Council to 
take exception to the regularity of this procedure (10) As each case mus 
depend on its own circumstances it is not profitable to deal in detail with t o 
cases in which additional evidence has been allowed or refused (11) A loca 
inquirj may be ordered under this rule (12) The improper reception of 
under this rule is not sufficient to reverse a decision if, independently of t a 


(1) KaiuDasChakarbativ Official LiqiiuK 
tor, 9 \ 300 (1S87) 

(2) Gowhur AliKhint SakbceiiaKhanuoi, 
15 W R 507 (1871) 

(3) In tho goods of Piein Cband Moonsbcc, 
21 C -184 (1894) , Aadiappa Filial t Mutltu 
LumaraTbc\an, 36 AL 477 (1912) , and Juba 
Xaidui Etlurajamina], 22VLL.J 15(1911) 
(incaiung of “ substantial cause ”) 

(4) l\.t=«owji Issur w GIF Railway Co, 
21 B 381 (1907), ALdnapur Zamindary Co , 
I td- u Aluktakasbi, 17 C VV X 015(1912), 
Ivrisbnama v Narasimba, 31 if 114 (1908), 
Jagrani Kunwarv Durga Frasad, 30 A 93, 
19 C L J 105 (1913), F C 

(5) /n reW dtahiro Iron Co , J Cb App 419 

(0) Nadiar Chand t Chunder Sikliur, 15 

C 7(>5(lSsS), Durga t Jni ^aralll, 33 V 
279(1 111) 

(7) BiIk-o /ahrub i Bliiii,wan Bivi, 10 
U U 211 (1S71) 

(S) Mill hirltua-^bt Liklimiram (• »*io» 
*lrim. 1- B 217(lt>S7) 


(2) Leslie t Vllcuder, 17 W R 200(187-) 

(10) Jagarnatb Persbad i Hanuman Per 
shad, 36 C 833, 13 C IV N 330 (190')) 

(11) SeeAbclakliRo> i GuggunBbuggut 
22 \V R 263 (1874) , Sliaildi Koinarooddccn 
i Alonje Rlundal, 16 W R 220 (1871) » 

t Vithoba, GB II C R , IL C J SS (1S09) 
[section applies not merely to case wbc^i 
Lower Court lias refused to take 
but abo wbero there is substantial cause cr 
taking further o\udcncc] , Jlob&sb Cbuii‘^ 
2>os$ V Aladbub Cbundcr Sirdar, 13 
«5(18“0), KhudaBaksbu Imam All Shall, 
9 A 339 (1886), Snnn asa Cbanar t 
gamraal, 18 M 01(189*) . i Shanl ar, 

22 B 253 (IS'JO), Jadu ^ath Mookerjeo r 
llari Fada Afookerjee, 1 C W ^ 

(1897) [oinusion to summon and rejccUon « 
ducuiuintsj , Dhon lo Gobin 1 « Fanha J > 

1 Bom, L R. 110 (1529) , Seyhan I’atlar r 
''cfihiu Fattar, 23 M 147(189’) 

(12) Roybooltani I-do > Ko<Kr, 1 • H 
□00 (Ih72) 
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cMbnc*-, tlido sufljciuil «\»tlfncc on the record (I) It Ins l)ccn IkIcI that 
on an ap|»cil ignn»t an ordi r made under 0 X\II r 3, ashen the plaintiff avas 
present, but hn witnesses w«re not, and no application for adjournment or (o 
enh ICC the at'cndance of the uitneascs was made, the Appellate Court should 
prsKftd undir this rule to direct the admission of fresh oaidcncc, and under 
T 25 of this Ord«T to lehr the issues (which »i fact Ind ncaci been tried) for 
trial to the Court of first instance, directing ih it Court to return findings (2) 

The piuir Can bo exircised cacn after the case has been remanded on 
sjKcial apjK^al (3) It is not necessary that the part) before applying to the 
Appellate Court should ha\t sought for area lew of the original Court s judgment 
md asked it to rcccisc the caidencc (1) After a review has l>ccn admitted fresh 
ondence inav be taken under this rule (5) 

An apjKal docs not lie from anordcr admitting or refusing to admit additional 
CM fence ,(G) but both mav lx> considered m an apptal from the final decree 
unUss the apjKlIant has taken advantage of tbo order and so caunot subsequently 
impugn It in appeal (7) Where the Subordinate Judge in appeal took evidence 
and the ease was beard in second appeal, it was held that the fact of the Lower 
Vpjicllatc Court taking additional evidence did not iinke the special appeal 
liable to l>o heard as if it n«.re a regular apjical (8) The rejection of an appeal 
under this rule gucs no right of appeal to the Pnvj Council (9) This and the 
next rule arc not it has Ucn lu Id, applicable to proeer dings before Civ il Courts 
nil h r sect 19" of the Ciiiuitnl Preiccdurc Code (10) 

Record of reasons for admission. — rhc«< are <itrictl> required (U) and 
should 1)0 'll itcd 111 open ( oiirt m the presence of the parties (12) It i*. asalutar} 
priwioii winch opcraUi u v <lKck against a too tasy reception of evidence 
it a lal< stae,c of litigation, and the vtalemcnt of the reasons may inspire con- 
fidence and di«arin objection (13) But such rccoid of reasons is not a condition 
precedent to the reception of the evidence , m> that tlio l>mls^lon to do so would 
nut render tin. evidence inadiiu siblc (14) 


(1) Maluraiali Jai,&dmdra liaonoii ( 
lihabatanni Da«t, a K L. It tiU' '>4{I8”0) 
(i) RamNaraint Jagifeo 3J t (JiWffSttj 
(a) Ivali Ivnulo 1 afjore « Jutl o I-atl Viol 
ick 24 w r .0(1»-S) 

(4) Ram l..tU t Rung I.all 17 \V It 47 
(1«72) 

(5) BcLurcc I-all Nundco i Ijo>luckho 
ilojtoBumom-c 12 W R. 223 (1809) , and 
W .0 Gunesh Ram burraali v Kohinec Da«sec 
J4 W R 23G (18"0) 

(0) Kulpo Singh tf Tbahoor Singh, 15 
W R 429 (1871) Golani Vluktoom v 
Uafeezoomssa, 7 W R 489 (1807) , Mohc&h 
Chunder Shah v Shosheo MooLlicc C W R 
190 (1SG6) though the refusal to exercise 
discretion would ho an error in procedure 
Ram Pcari t Kallu, 23 A 121 (1900) 

(7) Mohunt Damooilur t Ritoo Stngb 24 
W It 32o (18-’5) 


(8) Mahoini 1 Kat ul t AbJool T utocf 2J 
W U 57 (1875) 

(flj In the goocti of Rn m Chan I ifoonshoe, 
21 G 484(1894) 

(10) Ramaljrri \ciikatai.hclal‘adajailii 
17 VI U J 123 (ItHJC) 

(11) See Sreeraan Chunder Dry e Gopaul 
Chunder Chucktrbutty 11 VI I A 28, 48 
(18G6), Hurparshad v Shco D>al 3 I A 
2o9 (1876) , GuPga Gobind Mundal t Col 
lector of 24 Purgunnahs 11 5f I 4 345,368 
(18G7) 

(12) Sco Gunput Roy i Ram Deen Roj, 
21 W R 4IC(18"4) 

(13) Gunga Gobiud Mundal v Collector of 
24 Purguanahs 11 M 1 A. 345 3C8 (18G7) 

(14) lb , Bbugnan Chunder t Raj 
Goomar, 13 W R 303 (1870) , Gopal Smgh 
I Jhakn Rai 12 C 37 (1835), HaGz Abdul 
K.unm V Sri Kisscn Pat 11 C 139(1884) 
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"91 28 Wliereier additioinl evidence is allowed to be pro 

Mode of faking ad- duced, the jVppellate Court may either take 
dillonai evidence. sucji evidence, or diieot the Court fiom 

whose decree the .appeal is prefciied, or any other subordinate 
Court, to take such evidence and to send it when taken to the 
Appellate Court 


“ Or direct the Court ” — If the order is for the takmg of particular 
evidence tlie Lower Court cannot go bejond it and take other evidence, (1) 
though m a case where A was directed to be evamiucd and was ill, his agent 
>sas allowed to be examined in liis stead (2) It has been held that the lower 
Court taking evidence acts in a ministerial capacitj {sed quaere), and that the 
parties may object to tlic admissibility of the evidence recorded before it without 
objection, when it is submitted for the consideration of the Appellate Court (3) 

?Q1 29 WheiQ additional evidence is directed or allowed to 

Points to be deflned and be taken, the Appellate Court shall specify 
recorded. the pomts to which the evidence is to be 

confined, and record on its proceedings the pomts so specified 


Jud^imv.1 tn appeal 


71] 30 The Appellate Court, after hearing the parties or 

Judgment when and their pleaders and referimg to any pT-rt of 
where pronounced the piocecdnigs, whether on appeal or in the 

Court /rojn whose decree the appeal is pefened, to which refer 
ence may be considered necessary, shall pionounce judgment in 
open Court, either at oucc or on some future day, of which notice 
shall be given to the parties or their pleaders 


“ After hearing ” — is tho duty of the Appellate Court to allow the 
parties or then: pleaders to submit the evidence to it at the Iicaring m open 
Court, and to make upon the evidence so submitted every comment and founu 
upon it e\cry argument they may think ncccssarj To succeed in an appeal on 
the ground that the Judge had neglected or misconceived Ins duty on this point 
the affidavits containing facts proving such an allegation ought to be perfectly 
clear and exhaustive, and should leave no doubt upon the subject excIu^i>o 
tho possibility of the Judge having done that which it was his duty to do 
judgment may be given at once But theie are cases especially complicity 
cases, in uliich it is desirable that the Judge should have an opportunity of 
considering tho evidence at leisure before giving judgment (1) JJna rule onl) 


(l) Bohkco I.aU t lldillift Siij 1 W U 
a57 (IbCI) 

{!) Hajah Sjul VUhkU i I nact 
1 W U aao (ISUt) 


(3) Ham Joy t> irmalj i IVunkiilitn 
JW U SUtlSO) 

(t) jugge-wur Sahoy i Copal 1*^ ’ 

U 51, 
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nutliorizc3 the Court to pronounce judgment after Itcanng the parties and 
judgment pronounced \\ithout hcanng them is unauthorized by the Code Thus 
where tlio appellant died before the hearing of the appeal, but his pleader did 
not know of Ins death until after the appeal had been decided, and an application 
of his sou to the District Judge to ha've his name placed on the record, and the 
appeal reargued, was rejected , held by the High Court that as the representative 
of the plamtifl appellant applied withm the prescribed time to ha\c his name 
entered on the record, the Court vras bound to enter his name, and m not doing 
so the Court failed to exercise a jurisdiction vested in it bj law ^ the judgment 
was pronounced without hearmg him, it was unauthorized b) the Code (1) 

It has been held that the senior pleader who is present before the Court has the 
entire control of a case m the High Court, and that it is not open to the junior 
pleader to take any ground of appeal which Iiis senior has not thought fit to 
argue, except only when the senior has obtained the permission of the Court 
that that course should be taken (2) 

31. The judgment of the Appellate Court shall he m [ 

Contents, date and sfg- writing and shall state- 
nature of Judgment (d) the points for determination , 

(6) the decision tliereon , 

(c) the reasons for the decision , and 

(d) where the decree appealed from is reversed or varied, 

the rehef to which the appellant is entitled , 
and shall at the time that it is pronounced be signed and dated 
by the Judge or by the Judges concurring therein 

Judgment of Appeal Court.— The duty of the Appellate Court is not 
to interfere with the judgment of the first Court until it is perfectly satisfied 
in its own mmd that the conclusion arrived at by the first Court is erroneous 
If there is any doubt m the case, the benefit of that doubt ought to be given 
to tlie respondent and not to the appellant, for it must bo presumed m law 
that the judgment of the Lower Court is right until the contrary is shown 
No doubt the Appellate Court may make further inquiries , but such inquiries 
ought to be made v\ith discretion and only m those cases whero tlio Appellate 
Court finds it unable to do justice to the parties on the evidence and material 
as they stand upon the record (3) The judgment therefore, of the first Court, 
if not shown to be erroneous, ought to be affirmed, and it is for the appellant 
to sliow manifest (4) errors m the decree appealed from (5) The Court of Appeal 
ought to give great weight, but not vmduc weight, to the o| inion of the Judge 
who tried the cause and saw the witnesses and their demeanour Tliat gives 
hua considcrablo advantages over those who onlj draw this mformation from 

(1) Jon&rdhanv BamChandr* 26 B 317 228,229(1871) 

319 (1901) , a. c., 4 Bom. L. B. 23 (4) Shetabd'^ Buwaa r MoUmd<e, 25 U 

(2) Srccnccbash t UmbiU, 12 W R. 3*5 B 30(1875) 

(151,9} (5) Wisor SundnIooni»j>a, 11 Jf I \ 177^ 

(3) Talibooniaiar Sham Kisbore, I5W R. 191 (l&o7) 
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perusing tlie notes But still, though the Couit of Appeal ought not lightly 
to find against the opinion of the Judge who tried the cause, tint Court, if 
convinced that the inference in favour of the plaintiff ought not to have been 
drawn from the evidence, should find the verdict the other way (1) The parties 
to the cause arc entitled, as well on questions of fact as on questions of law, 
to demand the decision of the Court of Appeal, and that Court cannot excuse 
itself from the task of weighing confiictmg evidence and drawmg its own m 
ferences and conclusions, thougli it should always bear m mmd that it has 
neither seen nor heard the ivitncsscs and should make due allowance m this 
lespect (2) “ If we are to accept,” says James, L T , “as final the decision of 
the Court of first instance m every case where there is a conflict of evidence, 
our labours would be very much lightened But then, that would be m truth 
to do aw ay with the right of appeal m all cases of nuisance, for there is never 
one brought into Court in which there is not contradictory evidence, and there 
have been, I am satisfied, a larger percentage of appeals in those ca“cs than m 
any other ”(3) And therefore the Judge of an Appellate Court ought to explain 
his own views mstead of merely saying that he adopts those of the first Court (4) 
It has been said as regards the rule of the Privy Council not to disturb a judgment 
of a Court in India upon a question of the credibility of witnesses, unless it is 
niamfestl) clear fiom the probabilities attached to certain circumstances in the 
case that the Court below w as wrong in the conclusion draw n from sucli evidence, 
that howovei neocssaiy as regards a Court of Appeal far removed from India, it 
need not bo extended as one equally necessary and applicable with the same 
slrictiicss, to a Court of Appeal m India, which lias the opportunity of calling 
witnesses and has all the advantages to bo derived from a personal acquamtincc 
with the proplo, tlieir feelings, habits, and character as well as other local 
advantages (*5) 

The dismissal of an a^ipeal under sect 551 (now r 11) by a Coiut whoso 
decision may be the subject of an appeal, docs not relievo the Court fiom tlio 
necessity of writing a judgment which, accordmg to the piOMSious of this rule, 
should show the points laised, the decision upon those points, and tlie reasons 
for deciding them Tims, where an Appellate Court’s judgment was sinipb 
“Appeal rejected under sect 551 of the Code of Civil Procedure, ’ held that 


(1) Siiutli f Cliadwicl L U 9 A C'187, 
l')i (1884), per Lord Ulacl burn 

(2) llic Glaniiibauta 1 1’ D 2SJ 2S7 
(1870) 

(3) Bijjsby V Did ln^o□, 4 Cli D 24 29 
(1876), »to also tkbari Ilc*{,uiii r Wilajat 
Ml, 2 \ 003 (1880), ilumtaz Btgum v 
latoh Huasam, G A 3J1 (1884), compare 
Nobiiii Uungochuuder, 25 W ]► 163(1870), 
iroyiuobutty t Srccki sen, 14 W It 58 
(1870), \iiun 1 t Uutnessu’’, 25 W K 50 
(1875), wluro It was 1 r 1 I that Iho Ipptllalc 
Court should nut ili'«l*oho\o tho wiliicsais 
Ixrhoicd by tho hrit Court without good 
reaoons furdoingtin AiidthatitHn ljutilii.1 
ui >>rl tviii,, a Witt whoM. «l in iHour wttH 


declared, by tho first Coui* to ho 

tory, Gopccj Nath t lloolhummit 25 U H 

2G(l87o) 

(4) Rohimoni i Zanuruddin, 8 C 1* ' 
597 (1881) 

(5) Sarodoaoondcry I Tmeowry isuii b ^ 
Hyde, 223, 252 (1802) lu whith it was 
held that a Court of \ppeal cannot refer tij 
LVidcnoom another c isc But ix-u lliirah^* 
t aruhcsltChuDdcr, 1 ll^de, 105(lSu2), 

it was held that tlio High Court silling m 


frrmth 01l‘'ii[riii urt 
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th'* « 13 nut m confoniiiU with liir ini! the ca«o w is remanded fur 

di*-po«mg of the Tppcil according to Hw (1) 

V Court of «cconl appoil cannot enter mto the merits of the appeal, in 
onlcr to ivccrtain the wiiglit of theca idincc produced m support or tlic allegations 
of tlic parties So it will insist upon haaing before it findings recorded in a 
judgment wlneli strirtK (oiifonns to the miperatiao rule hid down m this rule 
The rule here hid down ruinut bi lo«» strictl) enforced V judgment which 
hlh short of comphinQ with the cU ir proaisnns of this section is, as such 
Worthless for the purpo is runtcinj hti-il lij the law Its imperatiac proanoions 
ippl) alihc to lasts nmaiileil bj the first \ppillatc Court for trial of issues 
ind to tho 0 111 which no such remand Ins taksii place (2) Vs the High Court 
m S'Ceond appeal is bound to nccipt tlu findings of het armed at bj the Lower 
Court It should imist upon a elue obedience bj those Courts of the mandate 
contained in this rule (J) 

Under clau e (42) of the Letters Patent tlie Judges of the High Court arc 
l>ouiul to record the reasons for their decisions and these reasons should on 
appeal to hn^l in<I lu transiiuttcil with the rtcord for information at the hearing 
b) tho Judicial ComuuUce (4) Tlust reasons i«houId be stated piibliclj at tho 
hoarins and not rc«er\cil to mllueiieo the Court of Vppcil (5) But it lias been 
held to be doubtful whetliir the forimr section applied to eases where the High 
Court Inaing heard the judgment of the Court below ami argument upon that 
judgment came to tho eoncliLsion that it was right and agreed wath tho reasons 
arliich It piac (<i) 

It Was held that on remand under sect oCC of the last Code that sect 567 
required the lower Court of Api»c d to proceed to determine the appeal Sect 
■iTl required it to pronounce judgment and siet 574 (this rule) was imperatiac 
as to arhat the judgment was to eontam The Appellate Court was required 
to gne Its owm decision and the reasons for it upon the issues remanded to 
the origmal Court under sect 566 (7) riicsc provisions appi} alike to coses 
remanded by the first Vpjiellati, Court for the trial of issues and to those m 
which no such remand has taken place (8) A Judge having remanded a case 
for further evidence to be taken and a fresh findmg recorded on a question of 
15 Iwaad though these as aaw rae»««awdwna wi whjeetaun, tw examawe \wto 
the correctness of tho findmg and come to a conclusion whether he accepts it 
or not unless its correctness Las been adnutted by the party to whom it is 


(1) Itami Deka t Brojo 2o C 0 (ISO ) 
thta caac was dissciitcil from lu Sainin Kaaa 
V Ptran 30 A 319 (lOOS) but followed id 
Saraaana pillai i Sesba Beddi 31 M 469 
(1903) 

(2) Ahmed Ah t Salima Bibi 6 A 383 
(1884), Mumtaz Begum i Fateh Hussau 6 
A 391 (1834), Sohawaii K Babu \and 9 A 
26(1880) Bhagvan i Ivesur Kuverji 1711 
428 430 (1892) Kamchandra Gosind 1 
SoQO Sadashie 19 B 651 (1894) and as to 
judgment on remand for further evidence see 
K.unhi ^larakkar v Ivuth Umma 20 M 496 
(1897) 


(3) Sobawan t Babu Nand 9 A 2r 31 
(1880) 3Ioai Lai V UmaCharan IOC L.J 
541 (1913) 

(4) Katchekab^ana Rungappa r Kachiii 
ja>a Rungappa 12 M. I A 49o 502 (1SG9) 

(o) Richer i; toaer L R 5 P C 4GI 
481 (1874) 

(6) SundsT Bibi t Bbheshar 9 A 93 9> 
(1886) 

(") Bhagrau t Kesur Kuaerji 17 B 428 
430 (1892) 

(8) Umed All t Salima Bibi, 6 A 383 
{1884}, Mumtaz Begum r Fateh Huasain 
6 A 391 (1834) 



1314 


THE CODE or CIVIL mOCEDURE. 


iiRST SCHED 
0 41, r 31 


adverse (1) All appellant is fanly entitled to an expression of opinion of tk 
Appellate Court on the grounds taken in the memorandum of appeal (2) If, 
however, the Appellate Court is not asked to express any opinion on any par* 
ticuhr ground of appeal stated in the memorandum of appeal, the Court is not 
at fault if no decision is passed upon it If, having had his attention called to it, 
a Judge fails to decide such point, the proper course for the parties aggTle^ed 
13 to ask him to review liis judgment In order to satisfy the High Court that 
a point which the Judge omitted to notice was actually taken in the oral pleadings, 
a party may put m cither an affidavit of some person who heard the point raised 
or a copy of the petition to tlie Judge dramng attention to the omission with his 
order (3) Where this rule has not been complied with and action is requued, 
the Court may either reverse the decree and remand the case for a fresh decision, (4) 
and tins is generally done , or the Court may (it has been said), wthout re\ ersing 
the decree, retain the case on appeal, but return the proceedings m order that 
the Lower Court may state its reasons (^)) But though a decision may not be 
as clear as it might have been, if there are words to be found which substantially 
dispose of the case sot up the Court may consider it unnecessary to remand 
for a clearer finding (6) It is, however, no objection that a judgment is short 
li it suEcieutly appears that the evidence has been considered and the Court 
has given its opinion thereon (7) As to whether a Lower Court’s omission to 
comply (8) with the terms of this rule can be considered a ground for secona 
appeal see notes to sect 100, ante 

Clause (a) — i'he necessity for this clause is obvious it being the foundation 
of those which follow The point or pomts on which the appeal has to bo 
decided should be set down distinctly (9) And it is a convenient practice which 
keopH the decision on each point and the reasons therefor separate from the 
rest 

Clause The judgment should clearly and fully dispose of all the 

pomts m issue between the parties by a distinct finding on each of them (mJ 


(1) Ivuiilii MaraU ai Haji ? KuttiUiuina, 
20 M 400(1S01), ‘'uhlavvnf Tlanii Reildi, 
11 M 314 (1800) 

(2) ^lubanimad \limal i /iibaida Jnii, 
Itt I V 205,211(1880) , H c 11 A 400,470 
rayAiTii lanl 1 Sasthaclinll'i Nftil cr 10 M 1 
\ »20 410 (1805) 

(3) \1i i ly/.om va 15 W H 21G 
(]«71) 

(I) Haiinahnli Dasi v Govind v Chandia, 2 
(’ \V N (>J3 ( t7(lsOS), Kri^to CliUiidir t 
Ham Hiohiiu) 20 W II 401 (I87J) and 
imiiK ruDH caxiH 

(5) Doolie Chaiul t Oomda Hit,*""* J'J W 
]t 472 (Ib72) , llLi\aiiatlt Maiti t Raidya 
lutli ^lunlid, 12 C lOJ (ISSo), \ssanullah 
I Hafu Malionud Ah, 10 C 032 (1884), 
Kiinto Chundii i Ram Drohmo, *upral 

(ii) ^liurlKSHur rh<»* i o ChuiVrE* 


W U 130(1871) 

(7) Raiacssui i Sliail h Banco, 12 B 
372 (I SCO) 

(8) See Dooloo Chand i Oouida Begum,!® 
W U 473 (1872), Panu-asuri BUauoo, 12 
W R 273(1 SCO), ICamatt Kamat.SB 30S 
(1884). Punliotam t Durgoji, 14 B 
(1800), Isni„ai>pa » Sluvappa, 10 B 323 
(1891) , Oopal llao i Kinlior Ivali las, 0 I* 
MT (1885) BiH\auath JUaiti v Baidjan'^^** 
'\Iuiidul, J2C 109(1833), Golam Hi ■'scin t 
Ram Gopal, 12 W R 152 (ISO), Shura 
&uroidly< Jan Mill )mcd, 21 W II 2C0,2CI 
(1874) 

(0) SUurbcssuc riioic t hadhoo Churn, 

W B 130(1871) 

(10) BhftBbiit Rliaii j I'li Idn Be«A. 3 
U n lJ2(lb«7) 
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Sect 565 of the last Code was held to enable the ApjKjllatc Court in some cases 
to Jetermme a question of fact upon the evidence then on the record, but not 
to declare a right in ^a^ou^ of one of the patties, where no issue had been framed 
on the point, and the right had not been set up m the Lower Court (1) The 
Judge should specifically decide each point or points raised and gn e his reasons 
It is not sufficient to say that by confirming generally the order of the Lower 
Court it has therefore virtually tried and disposed of the pjfrticular point when 
no mention has been made by it (2) Where the Appellate Court docs not 
sufficiently consider important matters, such as sufficiency of notice or a question 
of the nature of a tenure, its judgment vnll be set aside (3) 

Clause (c) — Having stated the pomts for determination and the decision 
thereon, the Court must state its reasons therefor (4) The provisions of this 
rule arc imperative, and require the Appellate Couit to give its own decision 
ind the reasons for it (5) and a judgment which falls short of complying with 
the clear provisions of this section is, as such, woithless for the purposes con 
ttinplatcd by the law (6) It is not, however, laid down in this rule that the 
judgment of the Appellate Court, any more than the judgment of the Court of 
the first instance, is to contain a teview or setting forth of tin whole of the 
evidence, and therefore it can hardly he assigned as an absolute error if a judgment 
IS defective on this point Although the law docs not require a detailed cxamina 
tioii of the evidence, ) et the Judge does well w ho gi\ ch an intelligent and ch ar 
account of the evidence which he has Lad to consider, and states the reasons 
for which ho thinks particular portions of the evidence to liavc been more or 
less worth) of consideration The Judge of the Appellate Court who most 
fully give Ills reasons or his judgment and most full) entered into the merits 
of the case before him would be held to have most cfiiOKiitl) and mtelligcnti) 
carried out the duties required of him (7) In eertifvmg to tlie High Court the 
findings on issues sent back on remand tbc Lowir Apj>ellate Court in the absence 
of any distinct admission b) the appellant s pleadir that tlie finding of the first 


(I) Official Tnistcc of Bengal 1 Kriobna 
Chandra 12C 23<) 240(1835). s c 121 \ 
IGR, 1‘0 

(J) RadhaGohiinit BainKishore* 8VV It 
340 (1870), llaiinabati Posi 1 Govmda 
Chanlra SOWN 075 (1808) [decision b\ 
iniiilicationj 

(3) Pertap Naraiii 1 Maigb I.al 13 
C W N 040 (1900) SbaliaruUa 1 Bangoo 
Momlal.nCW ^ 143(lO0s) Santislmar 
t LakliiKanta, 13C U N 177(1005») 

(I) Sec Shurbcsiur t ^adhooChurn 15)5 
R. 130(1871). llajChunlerr IlaniaLant IS 
\\ 11 aj4, 3J0 (1871) . Uw'em Buksb r 
Amecna Kliatoon, 15 W K JsO (l87l) 
Korban \li • \»lian \li, 4 W It. 4 (lM>3)a 
ItughuUn-r bahai « Cbattraj ul I ^gr*, 73 
(ISoO), l>hun IU<» r lUm] bul Ilae, 2 
N U P H C It Ili»(l8‘aj vibawan • 


Babu Sand 0 \ Jii 28 (l8Bb) Karim 
Baksh I I ura,* 2 I U \ rccxxxix (Ibta) 
Sr kant Ifuri 111 I It 131 (IssJ) 
ltaminika> Brojo J>( r (ISOT) Gun 
da] |>a • 1/ bo a 1 Bui i K H 4'iO ( ISJJ) , 
V| pa Kalja Nnik I Mallu Ii> B 477 (thOl) 
Imnt ''ingb ( Kuvlaj>hu< II \\ B OUflSi J) 
Kortick Najit • Pirw noniuMi 2 \V H “7 
(1s(k>) Haimabiti Dui t- Ooi in la Chan Ira, 
2 C tv N OJo. bj7 (1808) ChanbrKant 
t ilurriih rhun Irr lU It 211 (| 80 l) 

|5) Bbagxan r K»»ur Kuiirji 17 B 4_''. 
430 (1892) 

(I ) I VIi r ''alima Btbi, 5 K. 3»3 
(l8>t> Mumtas Begum r iaUh Huatam. 
b k. 391 (l''^4) ItamcLaalra Guiind r 
<^ao8'ada.bi\ IJ R Sol (Jo^l). 

(7) \wr Mahomed r /uboor lb, II \l Ik 
Stdxot). 
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buch caao, reasons should be statid lJut there iiu) bt casis m the Court 
would not think it ncccssar} to require them (1) 

Clause ((/)— Wlicn in Viqiolhtc Court, m a judgment which m some 
material matUrs diHi-rs Iroiii the conclusion o! the first Court, upholds the 
decree of the first Court, it must si>ccif} m the decree the exact modifications 
which its conclusions ha\c necessitated, os contemplated bj this rule, (2) anc' 
when itre\i r-^a a decree it should state the relief which it considers the ippellanl 
entitled to (3) 

32 The judgniLiit juaj be foi confinmng, varjing or 
What Judgment may rctersing tlic decree /rojtt uhicli the appeal 

ii> preferred, 01 , if the parties to the appeal 
agree is to the foim \\hich the dccice 111 appeal shall tahe, or as 
to the order to be made ui appeal, the Appellate Court may pass 
a decree or male an order accordingly 

Judgment in appeal. — Vs to functious of the Appeal Court see notes 
to sect 90 and r 4 and the last rule of this Order (4) The powers conferred 
h} this rule arc powers which require that parties should be m accord with 
each other at the tune when the decree is pronounced by the Appellate Court 
TIio use of the word * ma) ’ indicates discretion m a Court and does not force 
the Court to pass j decree m any wanner which goes beyond the scope of its 
discrctionar) power Thus where an application containing the terms of a 
compromise was presented to the High Court b\ one of the parties and the 
Solchiavm was Mint dowm to the Lower Court for \cnfiration but the attendance 
of the parties for that purpose could not be procured the High Court refused to 
pas'* a decree under sect 177 in acc<*rdanci watb the terms of the Solehiama (5) 

33 'llie ippellatc Court shall haie pouer to pass any dectcc 

p<3ujer of Court of viole any order nhicli ought to liaie been 

‘Appeal passed or wade and to jrass or male such further 

or other decree or order as the case may require, and this pouer may 
he exercised hi/ the Court notuithsfandmq that the appeal is as to 
part only of the decree and may he exercised mfaiour of all or any 
of the respondents or parlies, although such respondents or parties 
may not haic filed any appeal or objcdions 

lUuslrution 

I clunns ii sum of money as due to him from A or } and in a suit ayainU 
both ohlatns a decree ayainsl X \ appeals and 1 and i arc rcs])ondcr\U 

(1) bhuuiAhuruixl Ir i Jaii Mahomed 

21 U r. 2C0 (1S74) (I) Kailash r Girina SunUn 3J C J-5 

(2) T^chhn 1 liar Sabai 12 V 4r 4S (1312) 

(ISS7) (o) Bandhu Dhagat I SliahMuhamiuaJ 14 

(3) IkU V Gurud-vs 1 B L. U \ C oO \ JoU, 3.>2 (1S'12) 
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Ihe Appellate Court decides in fatour of X It has poua to pass a decree 
against Y 

Powers — lliis rule, whicli is» taken from English 0 58, r 4, is iie\v, and 
has been inserted because (as tlie Select Committee said) it is most imperative 
that an Appellate Court should have the fullest jiower to do complete justice 
between the parties (1) It is applicable to all cases where an appeal is heard 
ifter this Code came into force (2) Ihe lattei pait of the clause is explained 
by the illustration (3) It is open to the Apjiellate Couit to vary the decree 
apjiealed against, eithei in points (if any) in which it is erroneous or 111 lespect of 
supplemental matteis which are admitted (4) It is entitled to take cognizance 
of events which have happened since the filing of the appeal (5) or, m other 
words, it IS open to the Appellate Court to vary a decree under appeal, not 
only for error, but also on grounds which have come into existence since it 
was passed (6) The Courts, in the exercise of the jiovvers conferred by this ruh, 
should not lose sight of the other provisions of the Code, nor of the Court Fees 
Act, nor of the Limitation Act In particular, it should bear m mmd the case 
stated in the Illustration (7) R 22 of this Order shows that it is intended that 
iprum facie at least) a respondent should not be alloucd to take exception to 
so muoh of a decree as was against him without complying with the provisions 
of the rule (8) 

“ May not have filed any appeal or objection " — See notes to rr ± 
and 22 of this Order , as also notes to sect 96, ante 


34 Where tho appeal is heaid by moie Judges than ouo, 
^ ^ any Judge dissenting from the ludgnient of 

e 0 e recor e . Court shall state in writing the decision 

or oidei winch he thinks should be passed on the appeal, and ho 
may state his reasons for the same 


Decree m appeal 


35 (i) The decree of the Appellate Court shall bear 

Date and contents 0 ! date the day on which the jiidgmeiifc 
pronounced. 

(^^) Tlie decree shall contain the number of the appeal, the 
names and dcsciiptioiis of the appellant and icspondent, and 
clear specification of the relief granted oi other adjudication nunc 
(J) The decree shall also state the amount of costs incuiica 
111 the appeal, and by whom, or out of what properhj, and in uha 
piopoitions such cost and the costs iii the suit are to be 2 nucl 


(1) IliVftncatiuart Than li 3SC 72f(iyil) 
12) Chandramarllu t t<arajana.«a»«i\,3J 
M .11 (UOJ) 

(I) Lali Jhni lu 'll \ J2(l Ul) 

(4) SaUharam Mohalit t HtriKruliDa 
•I n 113, 


(5) \hiiindjt 
21S(1S99) 

(b) Uuttuinji t 

(lOb un(nioi} 

(7) {rai^amlvil 
(S) lb 


Ualianiadji, 1 Uom I- 
I'urKhutum Pw, •'* 

hi J4 \ 3J(19N) 
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({) The donee 'shall he signed and dated by the Judge or 
Judges wlio pa'N.'scd it : 

i’roMded that ^\llere theic are inoie Judges than one and 
Judso disscntii^t rrom ii a difference of opinion among them. 

Judgment need not sign it shall not be necessary foi any Judge 
dissenting from the judgment of the Court 

to sign the decree. 

Appellate decree. — The apjHjlUtc decree is tiic first de'erec .ind the ouly 
decree capable of be'iiig e'\ccutc(l after it lia$ been p.assed, wlicther the same 
re\erso3, modifies, or confirms the decree of the Court from which the appeal 
was made (1) It is cli .ir from the terms of this rule that m anj case the decree 
to be executed, not only fur the costs of the appeal, but for the costs of the suit, 
is the decree of the Apjioliate Court only The effect of the rule is to cause 
the decree of the ApjxlHte Court to supersede the decree of the Court belo^^, 
c\eu ^\hcn the decree of the Appellate Court is one which mcrolj affirms that 
decree IkIow and does not reverse it or modify it The ouly decree that can 
be amended is the decree to be* executed, and the decree to be executed is the 
decree* of tlu Apinllatc Court and not the decree of the Court below (2) If a 
decree is made in appeal so that the appellate decree becomes the one to bo 
executed, time runs from its date and not from that of the ongmal decree (3) 
When, however, an apjKlIant wnthdraw&an appeal, no decree is made Tho 
order of the Court does not come within the definition of the word "decree " 
The litigation commenced with the presentation of the appeal is merely dis 
continued, and the case remains as if the aiijical had never taken place, and the 
decree appealed against becomes final, and time runs from the date of that 
decree (4) Tho only Court which has jurisdiction to amend an appellate decree 
13 the Court of Apjieal (3) When two parties to a suit appeal, so that the one 


(1) Sbohrat Sing v IlnUgniAnn, 4 A 370, 
F B (1882) 

(2) Muhammad Sulaiman Khan t Vluham* 

mad Yar Khan, II A 2G7, 273, 271 (18SS), 
Mabmood, J , dissenting See also Bbann* 
shankar t Baghunatbram, 2 Bom H C R 
(A C J ) 100(1863) , Doulat t BhukanDas, 
11 B 172 (18SG), also Sikbal Chsnd t 
Vclchand, 18B 203(1893), ArunaebcUatbu 
dayan t> Veludayan, 5 M H C B 215 
(1870), Noor AhChondburyt Kont Mesb, 
13 C 1*1(1886), KistoKinlarff Bniroda 
Caunt, 10 B L. R 101 (P a) (1872), 
ManaMkraman t. Unmappaii, 15 3L 170, 171, 
172 (1801), Nourang Rai t Latil Cboud 
bun, 13 A 394 (1891), Jawahir Mai t 
KL^tur Cliand, 13 A *143(1891); PicbuTay 
yangar i Scsliayj angar, 18 214, 216 

(F. B ) (1891) , Nan Cband i Vilbu, 19 B 
25S, 2oO (1894), of Mulcband t RaniRatan, 


20 A 493. 49o (1698), Kaila^h i Ginja 
Sunaari,39C 923 (1912) 

(3) Patloju Canu, 13B 370 370(1890), 
No<*r \li Cliowdhuryt Koni AJeab 13 C 13 
(1886), Muhammad Sulaiman t Muhammad 
Yar Khan, 11 A 207 (1888) , Rup Chaml t 
Sbamab ul Jehan, 1 1 A 340(1889); /^runa 
GbeUathudayan i \eluda\aii, 5 M II. 
C R 213 (1870) , Sakhal Chandt Vclchand, 
18 B 203(1893), Abdul Rahiman t Moidm 
Saiba,22B 300,303(1896) 

(4) Patloju GanD.15B 370,375(1800), 
Vythdinga i Vijajathammal, 0 M 4J, 46 
(1882), Ilingan Khan t Ganga PersbaO, 
1 A 293(1867) 

rS) Muhammad Sulaiman t Muhammad 
Yar Khan. 11 A 267 (1888), Mahmood, J , 
dissenting, Shcolal v Jumaklal, 13 B 342, 
545(1693) 
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appeal is but the cross appeal of the other, there ought to be only one final 
decree made between the two parties Not only is there nothmg to present, 
but it IS the duty of the Court to make one decree, and only one decree, between 
the same parties (1) The date which the decree should bear is the date when the 
judgment was delivered (2) 

“ Relief granted,” etc — decree should be so drawn up as to need no 
interpretation other than may he gathered from the language of the decree 
itself, and there should be no need of reference to any document or paper what- 
soever, unless such document 01 paper is attached to the decree and forms part 
of it While, on the one hand, it is true that the decree should be drawn up 
in this manner, it is also just that litigants who have been successful should not 
be deprived of the fruits of their success owing to carelessness on the part of the 
Court or officer charged with the preparation of decrees Thus where a decree, 
111 Its terms, is ambiguous, the Court executing the decree can refer to the plead 
mgs in the suit in which the decree was passed to ascertain its precise meaning (3) 
Again, where the decree omits to reserve the rights of prior mortgages admitted 
by all the parties to the suit, it ought to be construed with reference to the 
admission contained in the pleading or made m the course of the case, and ought 
not to be so construed as to grant a larger measure of relief than is prayed for or 
to negative rights admitted by all parties (4) The decree of the Appellate Court 
should bo drawn up in such a form as will show in itself the ultimate relief 
granted If tho Appellate Court decrees an additional amount and the decree 
as drawn up only mentions the amount decreed by the first Court, and the amount 
duo to tho decree holder is ascertainable from tbe decree of tho first Court and 
the finding of tho Lower Appellate Court, then he should obtain execution for 
the amount found in his favour and for his costs (5) This rule docs not require 
the claim to be stated in the decree so as to make tho statement a part of the 
decree itself (h) 

Costs — It was held that the former section, when it provided that tht 
d/.t.ice of tbe Appellate Covirt sbowld state by what parties and m what pro- 
portion the costs incurred m the appeal and the costs in the suit were to be pud, 
refened to the parties who were parties to the appeal, and not to parties iiho 
weiG not arrajed either as appellants or aa respondents in the appeal, but who, 
under sect 54i of the former Code, might take the benefit of the decree (7) 
Tins section referred (as does also this rule) to cases where there are more parties 
than one made liable for costs, which necessitate the fixing by the Court 01 
Appeal of the proportion m which the costs arc to be paid (8) 

0) Raghoobuos Saboy i ^Vsloo,2 VV R (0) Jawahirtlali KuturCband, 
iOJ, 200 (1873) 345(1801) 

(3) Parbiti i IJliyla, 13A 70 81 (ISsJ) (t.)So«<lv blinnirasaiia i Rriabiioilfl 

(3) lAclinii ^■»ralll t Jwala Nalb, 18 \ II II 17t (iS8l>) In tJm ca-'i tin 
311.317(1800), Robinson i Dulitp Sinfili, iwankd tbo plunh/Ia claim 
I U 11 Ch II 708. 813, 818 8JI (1878), (7) Mtikliaiul « Kam Kalaii, -0 A *•'3, 

Muhaiania<i bulaiinan i Muli immail ^ar 4*30 Uwt (ISJ**), MuhaiiimaJ *5uluiiian t 
Mini II A 307, ilist (1888) Uohani > ar Allan, II 1 387(1883) 

(I) ''rmoaxa r 1 ainiuial li »i 31 31 81 (8) lUj Krishna i rramoda, 31 W 15 •* 

(1 "‘i) . . 10 \I A J 50 (1873) 
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It 13 the busuic‘« of tho Apinllatc Court finally dclcnmmiig a buit to decide 
b\ which of the parties before it the costs shall be borne , it is not at liberty 
to declare tint the costs of the suit shall he borne by the unsuccessful party 
in a suit to be thereafter brought, because it might be that the suit will not be 
brought at all, and in that ease there will be no tzccution, or the plaintiff and 
the defendant uught be left to hear their own costs (1) Though the Judge 
must St itc b> wbat parties (and m what proportions if nccfs'arj) the costs of 
the original suits are to be paid, ho is not bound to go into particulars, or append 
to his judgment a schedule setting forth the different items which make up the 
costs of the first Court lie takes the amount of costs for granted and decides 
who 13 to pa) them (2) \Micrc the order of the Appellate Court awarded (o) 
all the costs of the apiieal, amounting to a certain sum named (6) all the costs in 
the original Court, not naming an> sum, and (c) the costs of the remand, and it 
was argued that the decree holders were onl> entitled to the sum of mone) 
spccificall) named m the High Court’s decree for costs, and that they could not 
haee the costs of the first Court, because the amount was not mentioned, nor 
the costs of the remand bccau'^e such remand costs if the) come m under any 
Ik id at all would come under the head of costs of the appeal and that these 
Iiad not been allowid bo)Qud the sum fixed b) the decree , it was held that the 
decree was pcrfectl) clear as to what it meaut to giac and there was nothing 
in the law which made the order for costs bad simpl) because it did not specif) 
the exact sum to be paid as costs of the Lower Court , that there was nothing 
to make it meumhent on a Court of Appeal to specify the amount of the costs 
incurred m the first Court It had only to declare the proportion m which they 
were to be paid As to the costs of the remand it was held that the decree 
declared that besides the costs of the appeal and the costs m the original Court 
the costs of the remand were to be paid , it did not matter whether those costs 
wen included or not in the appeal costs (3) But though the law does not direct 
that a Court should annex, to caer) decree the costs incmicd by both parties, 

)et It IS a conaenient practice to do so (4) 'When an Appellate Court decrees an 
appeal and gi'cs> costs of its own Court the costs of the first Court should be 
included ID the decree Ci) 'When an appeal is dismissed on wholl) different 
grounds from those relied on bv the Court below the dismissal should be w ithout 
costs (6) 

36 Ccitificd copies of the judgment and decree in appeal f* i 
Copies Oi judgment and 1><! furnished to the parties on apphea- 

decree to be lumished to tiou to the Court and at their 

oartles. ‘ ‘ 


(1) Kashce Cliundor v Uungshcc BudOun 
23 W R 89,90(lb74) 

(2) Motboora Moliun i Hureil teborc IS 
W R 2S6 (1S~2) , Ragliu % Rajendra, 
U C N 550 (1909) 

(3) Ra]kn>bna t Promoda, 21 M B 74 
(1873) 


(4) J»ubo Knsto t Parbuttv, J3 R 23 
(18-0) 

(5) Bussctroollab t Ram Kant, 10 U R 
206 (1871) 

(G) r«scbcr t Kamala Kaickcr, 8M I A 
170 1«2(18G0) ' c,3^\ K (l» C)33 
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1 37. A copy of the judgment and of the deciee, certified 

CcrtiQed copy of decree Appellate Couit or such oificer as it 

fo be sent to Court whose appoints in this behalf, shall be sent to the 
decree appealed /ro/» Court whicli passed the decree appealed 
fwm and shall be filed with the oiigiiial proceedings in the suit, 
and an entry of the judgment of the Apjpellatc Court shall be 
made in the register of civil suits. 



ORDKKJ'XLII. 

Appeals Jiom Apj)€Uate Dcaces, 

1. The inks of OrJet XLl shall apply, so Jar as may be, 
Procedutt lo appeals J}om appellate decrees. 

Second appeals. — S lc sects 100-I03 and suets 107 and 108, aiilc, and 
notes thereto, and notes to 0 XL! 



OHDEE XLIV. 

Paupei Appeals. 

1 1 . Any person entitled to prefer an appeal, who is unable 

Who may appeal as to pay the fee required for tlie memorandum 
of appeal, may present an appbcation accom- 
panied by a memorandum of appeal, atid may be allowed to 
appeal as a pauper, subject, mi all mailers including the piesen- 
tahon of such apphcalion, to the piomsions relating to suits ly 
paupers, in so far as those pioviswns are applicable . 

Provided that the Court shall reject the application unless. 
Procedure on appiica- perusal thereof and of the judgment 

tion for admission of and decree appealed it sees reason to 
think that the decree is contrary to law oi to 
some usage liaving the force of law, or is otherwise erroneous 
01 unjust 


2 The inquiry into the paupeiisni of the appheaut may 
. , , bo made either by the Appellate Court or 

iiquiry n o pauperism, jhe Orders of the Appellate Com t by 

the Comt from whose decision the appeal is prefened : 

Provided that, if the appheant was allowed to sue or appeal 
as a paupei in tlie Court /lowi whose deciee the appeal is 
pejened, no further inquiry in respect of his paupeiism sliall be 
uecessaiy, unless the Appellate Couit sees cause to direct sucJi 
inquiry 


Application — In the case of appeals the rule requires t«o stpirafo <locu 
incntH to 1)0 prcscnttil — an application for leave to appeal is i paiqKr, ;ini 
inomoranelmn of appeal ^yhen the ludoC disposes of the P‘»P‘^ npplicaOon 
he does not therebj ncccssarilj dispose of the apjn il riiero are tivo hcpir'i * 
duciniients ind in this respect this caso differs from ajictition to sue is i jiiiqs 
wliieh mrliidts both the plaint the allegations as to pauperism, ukI ItaW 
t«)siie IS ipiUi»or In the 1 itttr cise, wheiith pauper petition isrojrrU<I »» 

O XWIII r 7 the proceediiio** if>- it an end, and the Jii<lg^ ’"M 
to db>\\ it to b imp d, is i pi iint , r H of tli it Order proaidilig tin ^lirf< i 
ojM II i. th( ij)i)liriiit \i7 to institute a suit in tlieiordm ir> m uiiHt On t i»- 
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other hand, m procecdmga under this rule, when the Judge refuses lca^ c to appeal 
as a pauper, he effectually deals with the pauper apidication, but he does not 
necessarily deal ith the memorandum of appeal \yluch accompanies it On Ins 
rejection of the application, there is nothing to preaent him from treating the 
memorandum as still a memorandum of appeal, if the appellant, on being refused 
Ica\c to appeal as a pauper, desires, with the aid of borrowed funds or the assist- 
ance of friends, to continue the appeal If 0 XXXIII r 15 applied to the 
memorandum of appeal, the rcault would in practice be that the appeal would 
be tune barred when the application was refused The result is that a Court 
13 under no legal obligation to dismiss the appeal if and when it refused leaae 
to appeal as a pauper (1) 

“ Subject, in all matters ” — A petition for leave to appeal as a pauper 
IS presented together with a memorandum of appeal It was held under the 
last Code that the presentation of the application itself was not subject to the 
rules contained m Chapter XXVI of that Code But, after an application 
had been presented, all action taken subsequent to such presentation vas by 
the terms of the section to be subject to the rules contained in that Chapter 
Therefore sect 401 of that Code, which required, except in certain circumstances, 
that the application should be presented in person, did not applj (2) In any 
case, if sect 404 did apply an appeal presented on behalf of an exempted pauper 
by a vakil retamod under an ordinary retainer and not autbon/cd to sign aa 
agent, was considered msufRciently presented fj) A petition presented b^ a 
duly authorized agent of an exempted person though not bj an adaocatc, 
vakil, or attorney was projiorly presented (4) Altliough the Madras High 
Comt held that the question of the jucsentation of an appeal uas not subject 
to the rules contained in Cliapter XXXVI of the former Code, the same Court 
determined that the question of the right to appeal under the section corre- 
sponding with r 1* of this Order was subject to such rules Tbexcforc, nhtn 
at tbo time of the institution of the smt there vas subsisting an agreement 
falling within the terms of sect 407 (rf), now (0 XXXIII r 5 cl (f))nolea%o 
to appeal under r 1 could it was held be giarn to the plaintiff nho by such 
agreement bad allo\\cd other pcr«^ons to obtain an mtcrcit m the subject iiiatt«r 

(1) llii 1 III t De<ai MaiiorUiai 22 ]l 810 (Ihsl) wluth f 11 KliugiLutt} Ki«r i 
8S0 S53 857 {1S9'1 jirrlarran CJ Cmh (.uu ■*li Dull 21 W R 308 (1S"4) In Hjf 
T , (lecKleil the c&»c on tlio groun 1 that tlirri aarau Singh t 3Iuliamma 1 Raza t \ 

Mas siiflicicnl cause for not [rc-cnfine lie Ihc Ui^Ii r urtnfusc<] unltra 

ujijical Mithin projKr time un ler a aoltle G22 tu mUrfirc Hitli an rr 1< r rrj<( ting an 
limitation \rt In Ri 1 nalh * Jagarnatb application Hhicli iraa ] n m. nted l)> a j lea<l r 
la \ 103(1801} mIktc au aj )Ii ati n lo \n 1 Wacir iin ^l.v^a i lUl i BaLsh .1 V 1*2 
nj asa paujicr an 1 artful tr (lull) aj {«ar< to a.v ui o that i>rc-vi Uti ii 

aj jical on a j rojicr btainp wa* ruUc juentiv in {so « j* n ei>. ar> t xr« ] t lo l! o taM f t 
] rxM iit< J, but after (in e it m as IxU n t to |sr»oM cat oij U I /nr \ari>i, I vcti r, 
i( late hack to the time «. f tf 0 a] 1 Iirati it in ataUa rucuuutaucta in faviur tf 

/ r»n 1 j*<2u;vnii \s to cst<n>Kn cf I ii e theniU in the text 

when uj jlication i» iije<t<-J, «-• Jumt al-Bi I (3) llha^ohatty K(«r r (aurxah lljtl, 

\iss iiiw. ji R s-o/isi:) n i: 

(2) Mailthi 1 mapj^ Rat (a .O M 3li (1) Wazir un Ni> a r llaLi Lakil , 21 \ 

(I kt2) di.-cnlini,frun/nr<\an I 8M a) 4 ritlMlj 
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of the suit (1) Tlie amendment now includes tte presentation of the apphcation, 
and has been made to avoid the conclusion at which the Madras High Court airiv ed 
in the decision cited 

After presentation of the petition an inq^uixy as to pauperism is directed, 
and the application to appeal as a pauper is refused or granted (2) The applica 
tion must be presented within thirty days from the date of the decrce.appealed 
against, and no extension can be allowed under sect 5 of the Limitation Act (3) 
The Code of 1839 directed (4) that the in<juiry might be conducted either by the 
Appellate Court, oi by the Court from whose decision the appeal was made 
under the orders of the Appellate Court, provided that if the applicant was 
allowed to sue %n forma paupeits in the Couit below no further inquiry vas 
necessary unless the Appellate Court should see special cause to direct such 
inquiry, and these provisions have been reproduced in sect 593 of the last Code 
and r 2 of this Order 

The proceedings are sub}cct to the provisions mentioned only “ in hO far 
os those ‘provisiQ)is are apphcahlc ” So if the appellant is found to be a pauper, 
and the appeal is admitted, he cannot be called in to give security foi costa (5) 
It would render the section nugatory if the Judge could say that althougli 
the applicant was a paupei, and although there was just ground for appealing 
(for such a decision is required bj the piroviso), a condition shall be nnposcil 
whicli, lu the case of a pauper, would render it impossible to go on with the 
appeal The question has already been discussed as to whether tins lule is 
subject to 0 XXXIII r 3, and a memorandum of appeal to r 15 of that Ordei 

Proviso to r 1 — This is mandator} , being a neccssar} safeguard foi tlio 
bciieht of litigants who find themselves opposed by paupers, and the Comts 
should bo careful to see that the proviso is satisfied It is to be noticed that 
the Court must come to its conclusion upon a perusal only of the aiiplication 
the judgment and decree This proviso is apt to be oicrloohed, but it would 
provide a safeguard agaiu&t th»» ii the Judge or Bench admitting a pauper 
appeal were to express and record very briefly the reasons for granting lean 
so that the Appellate Court ma} have an assurance that the leave was properl} 
gi\en (6) 

Appeal. — The Code gives no appeal from an order refusing leaac to apitul 
as i pauper (7) As regards appeal from orders of a single Judge rcjcctuir 

(1) Hatufa Bai V Haji Siddick, 30 'M 547 (6) Nusscctooddceii Biswaa i 

(1900) , 8. c , 17 51 L J 447 Biswas, 17 W R C3 (1871) ahtcr, howiur 

(2) Sco Bai Ful t; Dcsai Manorbhai, 22 B whero the application to auo an a j auiwr i-"* 
819,850(1897) An application need not ho dismissed /n rc Jofec^nli a IX b llojl ul, is 
preceded by a bcparato formal application for W R 102(1872) 

inquiry into tho l auperam of tho applicant , (0) bakubai v C inj at Rainkri-sliiia -S 1^ 

Kamod Poory v bliio Poorj, 1 A If C R 451 (1904) 

210(1S(>J) (') suit, howcicr, tho High Court 

(3) PatbaUi BUola 12 \ "0,93 (1S80), sent tho coso back for ro i -insi hration, 

IXchi Misanulla 12 A 101, U>5, 48S «v« expression of llicir oj iiiion In r< 
{18J0), MaUadov i I al simian, IJ B 48 JloshaoHah Ivhaii, 1 1 W R 115(18"0) I” 

Ilarsariii bn ^h t Muh'innnad Rrza, 1 ^ 

(1) \ct MU <f >• 370 bcc M Jl(lSHl),lIi iliohl iiiit u fu»i(l to li Urf r*’ 

107 371, lb Uii hrn *221 ttl elastf "i 
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ui Application on the origuul side of the High Couit, it >ias held that no .i 2 )peal 
lay from an order of a single Judge of the High Court made under this rule 
rejectinganapplicatioiifor leave to appeal »n_/or«ia_pau^cris (1) These decisions, 
hoive%er, proceeded on the ground that the right of appeal given by the Letters 
Patent is subject to the limitations on appeal presented by the Code (2) It is, 
however, now law, so far as the Calcutta and JIadras High Courts arc con- 
cerned, that the interpretation to be placed on the decision of the Privy Council, (3) 
IS that sect 588 (now 104) of the Code does not touch the right of appeal given 
by the Letters Patent (4) 

Respondents —The Code provides for pauper plamtiffs and appellants, 
but not for pauper defendants and respondents Objections b} a respondent 
to i decree under 0 XLI r 22 cannot be fifed tn fonnu ‘pawpens li a pauper 
desires to contest any part of the decree of the Court of &st instance which 
IS unfavourable to him, he should directly apjical as a pauper, and, as an appcl 
lant, claim the bciiofit of this section (5) The opinion has been expressed 
that the omission was unintcntionaI,(6) but, on the other hand, it Las been 
Slid that the reason why no exception is made in favom of a paupti lespondcnt 
probably was that he already had the opportumt} of directly maJemg an appeal 
without expense for court fees, and that an mquirj into his pauperism at the 
last stage of the case would involve great delay and mconvcwcnce (7) 3 ho 
omission now must be taken to be intentional, the Legislature considiring that 
the exceptional liberty of moving a Court tn fonna pauperis should not extend 
to objections to appeals 


(I) In ft Rajagopal, o M 44“ (I8SC), 
Rauno 13ibi t Mcbdi Hussm, 11 \ 37C 
(1881)) 

(J) Vs to iihctlicr those docisioiis arc do 
feasible on any other ground, sco or^ m 
loolsce Moncj t Sudcvi passe, 20 t at p 
3b4 (1809) 

(J) llurrwh Chundcr t Ivali Sundcri, y i 
4S2. 10 1 V 4(1882) 

(1) lool'ce Aloni-y V SiuIcTi P( «te,20 t 
'}(>l(lS99)p Ciiappan t Vloidin Kutti, 22 M 
GS (IbDS) , Sabli»l>athi Clictti i Narajana 


svuu Chetti, 20 M 005(11)01) 

(o) Nara>ana v Kruliiia 8 M jji (Jssi) , 
Itrojeshnari Past v Guroo Churu, 11 C 735 
(I8S.>), Hoshomonce Dossoo t Juimiojoj 
MuUick.OW It 350(1808), BahajiUant 
llajaraiii DalUl. 1 li 73, 7!) (1870), aa 
icgards paujicr defeudanta, see notes to 
() \X\I1I r l.HN/e 
(fa) Ivaru^anat Krishna, at p J17 
(7) liabaji Uari t Itajarnni I'lllal, aujra, 
at p 79 
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clttcriiiintd Ijj i Dnision Btiith of the High Court lu thtory of la\\ 

IS -v decision of the High Court VU tint r Jud^jC of the High Court can lu most 
crscs do aftir tint is to assist the jnrtics m bringing their apicd before the 
Pri\} Council Of course, an Act of the Iiiijicrnl Parliaiiicnt or a provision 
of the Letters Pitcnt issued in pursuanu. of m Vet of Parliament or an order 
Issued b} Ills Majesty m Council might confer upon the HiqIi Court, or a Judge 
of that Court, not only power to idmit or reject an appeal but might maki. the 
right (o ippeil dcjiendent upon that ulnussion or rejection But if that has 
been done m uij tastwhatc\Lr it is oiil} m the eases in winch the High Court 
has power to declare that the case is a fit one for appeal Ihe Courts in India 
h v\e ivo power to admit or allow an apjical unless ti.ptesslj authorized to do so 
bj coiniKtcnt authoritj (1) The adnussion of an appeal to the Privy Council 
is not 1 nutter as to which the High Court has any discretion provided that the 
re juircmciits of tlic law ire satisfied ^Ul tliat the High Court has to do is to 
''"c that till rcrjuirenKiits of sect 110 ire sitisficd If they arc an apjieal 
lies uiukr sect lOJ is i m itter of right The ipplie ifion foi a ccrtificati, that 
these icipnrLmonls in sitisfieil is iiuril) pichnimar) and ancillary to the 
idmission of the appeal («} 

“Amount or value ” — bei nolisfoseil ilU aih 
'Otherwise B) sect lO'iand thisiule an aj>pi »1 iiuj bt graultd if 
Iht High Court certifies tliat the case is fit for appeal othciwin i e when 
not meeting the conditions of sect 110 That is cleail) intended to meet special 
cases, such for example as those iii which the point in dispute is not measure 
iblo b) mont) though it may bo of gteat public or jinvate importance lo 
certif} that a ease is of that Lind though it is left entirely in the discretion 
of the Court IS a judicial process which cannot be performed without special 
exercise of that discretion evinced by the fitting certificate In the absence 
of the conditions icquircd by the Code to give the right of appeal no certificate 
under this rule can bo issued even with the assent of the other part} (J) A\ hin 
the matter is under the appealable value there shoulthbe an application under 
this clause before the proper Court in India for i certificate (1) 

“ Notice on the opposite party — If a respondent appears on a 
notice served of an intended application to have a petition of appeal to the 
Privy Council received but does not object his costs of that application will not 

(1) But the King III Council po»sK»sc9 by A 270 2i2 (1802) note la tho matter 
Mituo ot tho Royal Prerogative a cleat of tho petition of I eda Ilosscin IC 431 4ll 
appellate jurisdiction over tho judgment of (18~0) s.ec sect 112 
U Courts of Justice established in any of (2) llurai Rajah » Janidihl ci IS M 
tho British dominions beyond the seas and 4bl (lS9a) 

It has been rci>eatcdJy held that notvnUi (J) Bauarsi i'lasad t Ka hi Krishna 
standing tho Statutes which prescribe iho -i A 227 231 232 (1000) h c, 28 I \ 
time and modo of appealing and the IimiU 11 Itadha Krishcn i Rai Krishcn Chand 
m point of amount tho power of the King m 28 I A 182 181(1901) s. c 23 A 41u, 0 
Council to entertain i>ctitions for leave to C W K 089 

appeal vrhero the conditions imposed by the (4) Moti Chand r Gaiga Prasad, »4 4 
Statutohavenotbeencomphedwith remains 174, fC (1001) a. c 29 I A 40 0 C U 
in f dl force SaliKRaiiit ArixnAli 8Vl ] \ 3B2 4 Boui L It 159 
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be allowed (1) If after tbe iilmg of petition of appeal to the Pnv) Council and 
after the draft of the notice, to be served on the oppo&ite part}, has been sent 
to the petitioner s attorney for his appTo\ al no steps have been taken to prosecute 
the appeal, with the result that no notice was sei\ed on the opposite partj 
under this rule, the opposite party may apply to have the petition of appeal 
struck off the file for want of prosecution, and such an application will be granted 
for the reason that as no formal notice of abandonment of the a])])cal has been 
given the Registrar may be called upon at an^ time to issue the notice upon the 
opposite party (2) 


4 Foi the pu)poi>es of the pecunianj lahiation, siiit^ inioking 
Consohdatmn of su.ts the sauw questions for deteimina- 

iion and decided by the same pidgment may he 
consolidated hut suits decided hy separate ‘)ud(jmenis> shall not 
be consolidated^ notwithstanding that they iniolie substantially the 
same questions for deteimination 

Consolidation — Whcie several suits (the amount mvoh td m each suit 
was under Rs 10 000 but the aggregate amount claimed exceeded that amount) 
wen brought by the same pUmtiff against the same defendants in respect of 
the same piopeitj and involving the same question of la\\, and one judgment 
an I (lecrec was pronounced in all the suits bj the first Ooiut and the Louct 
Vppellate Court proiiouuccd a judgment and decree in the first suit md appe il 
onh stating that the decitc of the first suit governed the four other suits on 
ippoal leave to appeal to the Privy Council m these suits was granted bj the 
Pnvj Council upon the undertaking that the parties consented to obule b) tlie 
decision of the Privy Council m the first appeal as governing the ippcals m 
otiui cases (3) Where several suits involvmg the sunc issue uert filed 
difliient plaintiffs against tlic same defendants and where the Lower Court 
ord.rid with the consent of all parties, thit all legal evidence to be tal cn ui 
one action should be evidence m the several othci actions and the decision 
in one cas governed otliei cases and the appeal vble value m c icli case w i!* 
bilow Rs 10 000 but the aggregate value of the suits was above tb it iniount 
Iev\« to appeal w is granted on th" ground that thi ijipcalable \ ilut iiivolvc‘^ 
iiulircctl) in the claim w is ibo\c Ilsl0000{-1) Leave was granted on 
ib<i\* mentioiud ground in the following c-’ses wlitit three diffcicnt pi nntifi^ 
itiiiumg tliroiigli the ‘‘iiiu original title to b< tin owners of a cirtiin 
su (I thi same dtfciuliiit in stpiratc suits for possession iiul foi the me ‘ 
jirofits of tluir rtsptctivi ilmcs (oicli suit Ixin^ for Iiss thin Rs 10 000, but 
th ig^ugiti \ ilui of til thru Milts iiiiounUil to iimrc thin fiiif mu'UuO 
iiilthi (1 f nil rviidwisth winn in ill thon i is<,s uul th ri nwirthcuf'^ 


(I) M.III Mutt^xu iiJ ri lulUii 
too (Uil) 

(J) \l Jorij s i > J I « \ » rat ) •« IJ C 

* S(lS3 ) 

(3) 1 i^M^I Hill Hr ( 1 hk (ImiI r 


Uh ■ M J \ IS II oO (ISOO) 

(I) Koklm . M 1 1 I n ] K J I’ k, 

I I (JM S) ^ 1 . nl \jllH K Hir 
1 ut r. JH U 1 .1 (IS.-) Jliji^O' ^ 

( I il I I 11 t 710 71 (Iss^) 
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together, and the decree in one applying m imnciplc to the other tno 8mt8,(l) 
as also where and B purchased the same projicrtics deriving title from different 
p’r-ions The aaluc of the pro^iertHs with mesne profits was o\cr Rs 10,000 
B granted two patiii lea'^s of the pro^icrtics to different persons , A was, tliirc- 
forc, obliged to bring two suits for the rccoacry of the properties and the aalut 
of the subject matter m each suit aaas less than Es 10 000 (2) But aahere 
there Were distinct causes, separate judgments giacn m each suit and the suits 
Were not consolidated in Courts below, but aacre all along treated as separate 
and distinct actions such suits it aaas held could not be consolidated for the 
purpose of appeal to the Priay Council (3) These principles baae been embodied 
in this rule, which is new ^Vnd it has been held under it that where the funda 
mental question is common to all the suits and the cases arc tried together 
and decided by the same judgment, the suits will be consolidated for jiurposes 
of jiccuniary aaluatioD, even though a substantial question of law arises m some 
of the suits and not m others (4) 

^^^lcn an application for lca\e to apjical to the Pnvj Council is made in 
mure than one suit which ha\c not been consolidated tbougli the points to be 
decided arc the same m all of them, it must be shown that in each of the suits the 
amount or \aluc of the matter in dispute in appeal to His Majest} ni Council is 
Es 10 000 or upwards (0) But m a recent ease a large number of suits for 
rccoNcry of possession of distinct parcels of land were tried together dealt with 
m one judgment, and were decreed m ^a^ou^ of the plamtiffs, of these some 
lure for sums oicr Es 10 000 andlcaic to ap{>eai was granted , of the remaining 
cases, each taken separately, the value was below EslOOOO )ct if taken 
collcctiiely the aggregate reached that amount and all the cases were dcjicndcnt 
on the same judgment, Iea\c to appeal was granted in the suits where the value 
of the subject of each suit was below Es 10 000 (6) 

5. In the cient of any dispute arising hetiieen the parties as 
Remission of dispute ^0 the amount or lalue of the subject matter of 
to Court of fust instance suit iH ihc Court of Jlrst instance, or as to 
the amount or lalue of the subject matter in dispute on appeal to 
His Majesty in Council, the Court to tckich a petition for a certiji 
cate IS made under rule 2 may, if it thinks jit, refer such dispute 
for report to the Court of first instance, winch last mentioned Court 
shall proceed to determine such amount or xalue and shall return 
its report together with the eiidence to the Court by uhch the 
reference uas made 

Inquiry as to value — ^Vhc^c there has been a contest os to the true i aluc 
of the matter m dispute it has hitherto been the m\ariablc practice to asoirtim 


(1) Aslianulla r Karoonamoyi 4 t I* R R R 14 (P C ) 

J’> 127(1S70) (4) liangat Jagat 13 C I J o03(lJlO) 

(2) Joogul Kishorf t J< tiiiilra MoLun (A Poyal Insurantc Co\ t IkUuj 

SC 21U(18S2) 0»omirDutt I C l\ \ 41 (iJOl) 

(■}) Ifoo/tj iroJiuiiii ii I LLKjtrfllafi Ifonti (6) Dwiiari Ji t ( tiin Jl C 400, 

Clanl 1 M [ \ Jn ‘’fi'i (1834) « c 1 4U2(I«V7) 



1334 the code or civil procedure riE&TSciiED 

0 45 , rr G 7 

by evidence and niquuy what the tiue viJue i& {!) The picfccnt rule now gnes 
legislative sanction to this practice 

i] 6. ^y]tere such certificate zs lefused, the petition shall be 
Effect ot retusal ol dismissed, 
certiflcate. 

Refused ” — The High Court, m refusing a certificate foi lea\e to appeal 
to Hisilajestjiu Council should state their reasons for refusing it (2) 

Restoration — After an ap^ieal has been dismissed for default or for any 
reason removed fiom the file, the High Courts have power to restore an appeal (3) 
It may bring an appeal on to the file after it has struck it oif the file on the 
application of the appellant himself (4) 

’1 1.(1) IVheie the certificate zs granted, the appheant shall, 

Security and deposit Within Six months from the date of the decree 
required on grant of complained of, or Within SIX wcelcs from the 
certiffcate. the grant of the ceitificate,'wluclievei 

IS the latei date, — ■ 

(a) Jurmsh security foi the costs of tlie respondent, and 

[b] deposit the amount lecpmed to defray the expense of 

tiiiiislatmg, transciibing, indexing and iransnutting 
to ffis Majesty in Council a coirect cop} of the uhoJo 
record of the suit, except — 

(]) foinial doemneuts diiected to be excluded by am 
Older of lli$ Majesty in Council in force foi the 
time being , 

(2) papers which the parties agiee to exclude , 

(d) accounts, or portions of accounts, nJiich the ofiicei 
empowered by the Court for that purpose considcis 
unnecessary, and which the parties have ROl 
specifically asked to be included , and 
(1) such other documents as the High Coiiit ma} diHtl 
to be excluded 

Wlieic tlic applicint prefers to imnt in India the cop} 
of the record, except as aforesrul, lie shall also, within the tJiac 
mentioned m i>uh jute (i), deposit the amount lerpuicd to dt/ru 
the expense of piinting such copy 

“ Certificate is granted’^ — ts Oitlu fum-tiuns of i (%)iirt griiituii, 
ctrfifiraff, ste no(cs to r TtnU T/m iti unJir r 7 urn} Ik feotii I) ® 

ni \nirUi NrtUiJ \Wioy Cl fir-vi. OC W (J)lijU umtUr < HI o jWit.on c f Kft » » 

S TO, 371 U'tO It* node VfiAScr, U U R ‘'iip Tol '■'l()(ls< ) 

(3} Swaroopitlul r ClcrftkfH h. r "U R Til 

lull* J»M n. c (o ( U X (I) M fti kitr ItikMi r UArloTiAk*! I'* 

1 . 1 1 7 k'3 j r, 10 1 n r n r V 7 1 » 
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single Judge cilled tUc “Judge of the Pn\y Council Appeal Dt.paitnicut,"(l) 
and tliLic 13 no appeal from the order of such a Judge, (2) or it nia} be gnen 
by a Bench consisting of more than one Judge hearing the applications for 
leaae to appeal to the Pnv} Council The certificate and not tlic order for 
the certificate is the document which their Lordships arc bound to consider 
and act upon, and unless the certificate upon which the leoac to appeal is 
based is in such a form as to 3 uatify the leaae, their Lordships will hold that 
lca\c has not been properly given Thus where the order for the certificate 
was “Let certificate issue, that the case is fit one for appeal to Her Jlajestj 
in Council, ’ but the certificate stated “The Court, having had before it an 
application for leave to api>eal to Her Imperial Majesty the Queen in Her Pnvv 
Council presented on behalf of the appellant aforesaid, it is certified that though 
the valuation of the case is below 11s 10,000, jet as legards the value and nature 
of the case it fulfils the requirements of sect 59G (Act XIV of 1882),” held 
that the leave was granted without jurisdiction Valuation is an essential 
part of the rcquiiemcnts under that section, and vs hen the valuation of the case 
13 below the amount mentioned in that section, leave cannot be granted under 
that section An erroneous certificate to the effect that the case fulfils the 
requirements of sect 110 is ineffectual even if assented to bv the respondent 
In cases below Bs 10,000, there must be a sjiecial certificate tint the case is 
“ otherwise " fit for appeal (3) under sect 109 (c) and r 3 Where in the petition 
for leave to appeal the prajci was that a certificate might be granted that, as 
regards value and nature, the case fulfilled the requirements of sect 506 (now 
sect 110), but the order on it was “ Let a certificate be granted tliat this is a 
fit case for .appeal to His Majesty m Council, and let the usual notices be issued ’ 
held by the Privj Council that the leave was given pursuant to sect 593 (c) 
(now sect 109 (c)) and the latter alternative of sect GOO (now r 3), and was 
propcrl) given (1) When the petition for leave stated “the apjKal involved 
some substantial questions of law and the ease fulfilled the requirements of 
sect 596, and was a fit case for appeal to His Majesty in Coiinnl,” and the 
order was “ we think on the whole that this is a rase in which a certificate for 
leave to appeal to His Alajosty in Council ought to be granted,” held tint tin 
certificate was properly given (5) But vebere the certificate was “cirtifiul 
that the above case fulfils the reqmremenlsof sect 590 (now &cct HOJasrcgmls 
value and nature inasmuch as the value of the subject inattir of tin suit in tin 
Court of first instance was upvrards of Rs lOOOO and the value of tin matter 
m dispute on appeal to His Majestv’s Pnvv Council also cxceids tint amount 

(1) Vmirunnissa t UebAis Lall 25 \\ 11 Jsl \ ls2, ISl (lUll) r 23 \ 115, 5 

riiOtlSTf*), Tara OianJ I Uadha Jeebun ( \\ N t>SJ. cf Moii < 1 and t 

24 W K 14s (ls75), HumAi t Kali 2 • I \ 40,42 (I'ol), *. e 21 \ 

Suiulari.OC 4S2. 4i3(l&s2) 174. «>( M S 3i2 . Uibb r Maej Ur.on, 

(2) Lutf Ui Khan » Ku*. 17 < 30 1 \ 23'4 (i fi'S) , c Jit .>7. Vu^r 

455, 45S (1800) , Ki'luti Pfi>b*J < TJutb t ban I r V^bJ 31 C 3o5 31u (1 Ai3) 
dliMi, Is C ls2, IsG (1800) ( 1 ) VVtU* r n, 31 t 5“ll*3), 

r Behary IjkU, #»jTa , laratbanlr Itadba il e 30 1 V 23s 

J*-* bun, , Matibj r PalU rsfa, 9 O (5) Vc.*r CTiaj.d r 1 31 ( 

r- It irAdssl). lU 0 . 7C 339 305, 310 (I 

(3) PaihaKn'bnar Hai Kri'bua tTianJ, 
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single Tuilgu cvlltd the “ Judge of tht Prn) Council Appiil Diinitnient,’ (1) 
'iiid tlnre 13 no ipjical from the order of such \ Tuclgt (J) or it iinj be gi\eii 
li\ a HcUcU coii'-isting of more than one Judge hearing the ipplicalions for 
kue to apiical to the Pri\} Council The certificate and not the order for 
the certificate is the document wluch their IjOrdships arc bound to coni>idcr 
and act upon, and unless the certificate upon uhicli the Icaao to appeal is 
based 13 m such a form as to justifj the Icaao their Lordships will hold that 
loaac has not l>een propcrlj given Thus where the order for the certificate 
was “Let certificate issue, that the ease is fit one for appeal to Her Alajest} 
in Council ’ but the certificate stated ‘The Court, having liad before it an 
application for leave to apjical to Her Imperial Majesty tlic Queen in Her Pnvv 
Council presented on behalf of the appellant aforesaid it is certified that though 
the V iluation of the case is below Its 10,000 jet as regards the value and nature 
of the case it fulfils the requirements of sect GOG (Act XIV of 1882), ’ held 
that the leave was granted without jurisdiction Valuation is an essential 
p irt of the rcquironicnts under that section and when the v ahiation of tlie case 
IS IxIqw the amount mentioned in that section, leave cannot be granted under 
that section An erroneous certificate to the effect that the case fulfils the 
requirements of sect 110 is ineffectual even if assented to bv the lespondent 
In eases below Ps 10 000 there must be a sjiecial certificate that the ease is 
“ otherwise “ fit for appeal (3) under sect 109 (c) and r 3 M here m the pefititfu**^ 
for leaae to appeal the prajer was that a certific ate as 

regards value and nature, the case fulfilledAhe^fquiicinents of sect 696 (now 
sect 110), but the order on it was ‘ l^t^certificate be granted that tbis is a 
fit ease for appeal to His Majesty m Qotmcil and let the usual notices be issued 
held by the Pnvj Council tha^thl leave was given pursuant to sect 59o (c) 
(now sect 109 (c)l in d the la <«r alternative of sect 600 (now r 3) and was 
propcrl) given (1) /lThent)!e petition for leave stated “the appeal involved 
some substantia^uestiorji' of law and the case fulfilled the requirements of 
sect GOG, and ^as a fifr^se for appeal to His Majesty in Council ” and the 
order was “ think /n the whole that this is a case m which a certificate for 
leave to app^ al to Majesty m Council ought to be granted, ’ held that the 
certificate was properly gi\en(5) But where the certificate was * certified 
that the abo^e cas^fulfils the requirements of sect 596 (now sect 110) as regards 
value and r-Mure ^Jasmuch as the value of the subject matter of the suit m the 
Court of *^®^nce was upwards of Rs 10 000 and the value of the matter 
in disput* ^npcal to His Majesty’s Pnv'y Council also exceeds that amount 


(1) Xniirunncisa I Eebary Lall 25T\ R 
t>29 (IS'G) Tara Cliand t Radha Jeeban 
24 W R 148 (1875), Humsh t Kab 
Sundari 9C 482 493(1882) 

(2) Lutf All Khan i Asgar Riza J" C 
455, 458 (1890) Kisbca Pershad t Tiluck 
dbari, 18 C 182, 18C (1890) Amirunccssa 
t Boharj T^Il tiipra , Tara Chand t Radba 
jeebun, sujra ilantey r Patterson, 9 C 
I R irG(lSSl) 8 c 7C 339 

(3) Radha Kn lina i Rai krishna Chand, 


281 A 182 134(1901) a e 2“’ • *15, 5 
OWN CSO, cf Motj Chrid t Ganga 
PsTbliad 291 A 40,42 (IVO. 8.0,24 A 
1"4 OC M N 3G2 \4rabt Maepherson, 
30 I A 233 (1903) , s . , 31 C 57 , \niar 
Chand I Soshi 31 C aj5, 310 (1903) 

(4) \\cbbi VlacrAcrson, 31 C 57(1903), 
sc 30 I \ 238 

(5) \mar Chand t Soshi Bhutan, 31 C 
30o, 310 (iU>3) 
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could not, it wa'^ held, be made before the High Court, but tlit Judicial Com 
mitteo •might deal with the question when the whole case was before theiu(l) 
Tor tlio rule as to trausnussion of evidence and othei documents, sec clause 
d2 of the Charter The Charters of the High Courts expressly require that 
tlie reasons of their decisions should be recorded by the Judges and traus 
nutted for the information of the Privy Council with the records (2) All costs 
and expenses unnecessarily occasioned bj the inclusion in the transcript sent 
from India of matters improperl> introduced therein will he disallowed (3) 
Vll petitions and applications connected with appeals to His “Majesty in Council 
except Moollarnamas should he drawn up m the English language Security 
bonds are not made a part of the proceedings transmitted to England, and so 
need not be drawn up in that language (1) Where an appeal to the Privy 
Council has been, admitted against a reguHi decree made m appeal such pro 
cccdings as applications for review of the judgment and the order of the Court 
should not form pait of the transcript, and should not be sent to England with 
the iccord of the oiigmal appeal to the Privy Council (5) Nor will 
the appellant be allowed to lefci to or read as evidence m the appeal to the 
Privy Council the documents tendered to the Court on the application for the 
review of judgment as the order refusing such application has not been appealed 
from (6) Where the Court of first instance framed and decided several issues, 
and the High Court on appeal confined their decision to the questions which 
in their opinion goaerned the case, leaving other issues undecided as not affecting 
tlie result of the suit, only so much of the original records as properly bore upon 
and might be natural for the decisions of the questions of law, decided by tlie 
High Court and the subject of the appeal, should, it was held, be printed and 
transmitted (7) 

] 9 At any time before the adimssion of the appeal, the 

Revocation oi accept- Couit may, iipoii caiise shown, revobe the 
ance ot security. acceptance of any s\icb secuiity, and make 

further directions tlieieoii 

1 10 Wlieie at any time after the admission of an appeal 

Power to order further but before the transmission of tlie copy of the 
security or payment record, except as afoiesaid, to His Majesty m 
Council, such secuiity appears iimdequate. 


(I) Ratio Kocr t fliftaj 'Nariin, 21 C 
lTi> (ISOt) 

(i) Katclio Kalojana t Ivacluvijoya 12 
Mil 10»,'i02(18i I), 1 najet iror.sim I 
I’owslian Johan, 10 M 11 (1' 11)1. 

(J) Taral ant t Fu ! lonioncj , 10 M J \ 
17< i«t){l^"), >1 c n \\ It F t OJ 

(1) Mrcr 'lahomi 1 Inker t I uchm<r| ut, 
7 W R -Jl. _J2 (Isri7) Inr ruJo m t> 
tranui i m ii « f c j u ■» < f i li h »<•»’ ai I oil c r 
fH.uii lift, h-ocl IJcftl clurl4r 

( ) "1, ImUJ \U . K tl> Ih^uii, 


1 M I \ 1,7(1811-12), I nayct Ilo-sciii 
, Rnwshan Jehan, 10 \\ R (P R ) b * 
(1808), luklircroodiiccn Mnliomcil • ^“1 
iiinonii.'.o, II \\ R in (ISCO), m tl * 
ilrcMion a cUtil m ^>hich such 

rmlit I.H wen sent for the Coui c‘l 
nil Ur the »|)criAl circiim^tAiicra of lliat cum* 
(0) Shickii Imlad \li « hoollij lU-^uni, 

Stitt 

(7) \inkatA ^ irja Mnli|A(l i t»uil 
Uail -111 \ llH(l^J7). 3.*' 
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01 fultliei jia}iuent is leqmrcd foi t]ie puipos>c of 
tiaiisJating, ti.iiiscnbmg, pnnting, iiidcMiig oi tiansniiftiiig flio 
( opy of the record, except as aforesaid 

the Court may order the appellant to fiiiiii&h, uithin a tune 
to be fixed by the Court, other aud sufficient security, or to 
mahe, within like time, the required payment. 

11, Where tlie appellant fails to coin])!} witli such oidcr, 
Edect ot failure tu the proceedings shall be sta} cd, 
comply with order. (],(» appeal shall not piocccd without 

an Older m tins behalf of His Majesty in Council, 

and 111 the meantime execution of tlie tlctiee appealed ftom 
shall not be stayed 

12 When the copy of the rccoid, except as aforesaid, I 
Refund of balance has been transmitted to Ihs i\Iajesty ui 
CoumiJ, the .'ippellaiit unv obt.Tiii a refund 
of the bilaucc (if an\) of the amount wlncli he has deposited 
nndor rule 7 

Security and deposit.— Sc<* noks to r 7 ante 

13. (7) Notwitlistandmg the qrunl of n ariiJicaU for the [ 
Powers of Court pend- admission ofaii\ appeal the decree ippcaled 
Ingappcal. /rom shall bo uncouditioinlU errcuhi/ unle-s 

the Couit othenwse directs 

( ') The ( ourt ma\ , if it tliuilvT fit, on spici d t ium* sliown 
by any putv interesfod in the suit or otherwise appearing to 
the Court, — 

(a) impound am iuo\eil»le proj>eit\ in cli'*pnte or in\ jiirt 
thereof or 

(/>) illow the <leoree appealed from to lie ijncufal t ikiiig 
such security from the respomhnt is tlie ('ourt 
thinks fit for the due perform nice of aiu oultr 
which l!n Majesty in f ouned m ly nuke on tiie 
appeil, or 

(r) s(iy the execution of the devne ippe ihd /ro/n t iking 
sucli security from the appcllmt as the (’ourt thinks 
fit for the due perform ime of the dtuie appj dul 
from, or of am* order yxliuh Hi* Miji'^iy m ( ouned 
nnv nuke on the appeal or 

(il) pliie any jiirty snkmg the as»i'taj.ci of the ( nuit 
undi r siuh <onduion-» or giye siuh <Jtln.r diri.xtion 
n^pixiing the •^ubjtH.i-inalXtr of the appeal, .> it 
tinnks fit, hj tJf npjKiUfhite il if a /hctn^r or Ul t nr a e. 
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The gre,iit of a certificate ” — ^It was evident from, the express terms 
of sect 608 of the last Code that the intention of the Legislature was to confer 
on the High Court the powers therein indicated only in the event of the appeal 
havmg been abeady admitted The Calcutta High Court accordmgly uiuform]) 
refused to grant any apphcalion under that section befoic an appeal 
was finally admitted (1) But the Bombay High Court held that it could order 
stay of execution of its decree when only the necessary petition for admissiou 
had been presented, but that petition had not come before the Court and the 
appeal had not been declared admitted (2) Under the section as it now 
stands, the appbcation may be made before the appeal is finally admitted 
under i 8 It was formerly doubted whether the High Court could act 
Under this rule where the appeal had not been certified by itself, but special 
leave had been granted by the Privy Council (3) But it has now been held b} 
the Privv Council that the High Court has power to stay execution in such a 
ease (4) The Calcutta High Court has held that it has no power to stay pro- 
ceedings in a suit followmg a pielmunary decree for partition against which 
It has granted leave to appeal to the Privy Council, and that the latter alone 
can do so since it has seism of the appeal (5) 


Preservation of property pending appeal — The principle nhicli 
underlies all orders for the preservation of propertj pending litigation is tliat 
the successful party in the litigation — that is, tlie ultimately successful party— 
lb to reap the fruits of that litigation and not obtain merely a barren success (G) 
Property may be thins preserved either by taking possession of it when 
moveable, under clause (a), taking security for its lestitution under clause (J)» 
by stay of execution under clause (c), or by making such other order as ma> 
be necessary (and as to this the Court la given a complete discretion) under 
clause (d) 


" Taking such security/’ clause (b) — ^The object of security being taUn 
from the holder of a decree from which an appeal has been preferred to tbi 
Privy Council is to indemnifj the appellant for any loss he may sufftr owing 
to the execution being taken out by the decree holder during the pendencj 
of the appeal in the Privy Council It is therefoie only on the execution of 
th^' decree that the surety becomes liable If the decree holder, after appljmg 
for execution of the decree, does not take any further steps for execution, «md 
the decree remains unexecuted, the terms of the secuntj bond fills to tlie ground, 
and the surctv cannot in anj waj be made liable for costs or an) thing 


(1) Jarao Kuman r Gopi Chand 5 C 

N 'll 2 (1000) Sco Burra Lall i Court of 
U mis. lOW 11 260(1871), ;jfrPauI,J 

(2) Uamo Janbni t bab Mah > ned, JO B 
II»(1S01) 

(3) Vfohislu \ 2Sl,2b1 

(iM't) 

(I) t Ml llm-mlui. P (’ Iv I 

I 71 (I III), if IS < II>(I<l|]) , tml It 

Nan la Jviihorc < Kani < Inii 

m I • >.» ( I *12) It li uiit i« \v« r to Slav 


execution m mcu of an nj)plic.alH » 
0 |)c(ial Kaio to ap{>cul to tlio Privy Gi unnt 
(>) Lahtcssiir i Bhnli(»&ur, 13 ( M' N 
(*J0 (l‘)09) 

(0) Mt IJrij Cooiiiario i Itimruk I)** , 


III IIh S n lisb tl ri.ii ns ns 
M riirili li v\< t li ir 1 ] 1 1 11 it 


to '■t )\ 


sol 
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iwardrd b\ llu Court (1) Ihc Court iin) require hccurit} iUhouj,h 

possession of the pro^Krt) m dispute Lis Ikou alrcidj obtained ^\ltbout the 
of f> <iirit\ (J) Sccunt} to the extent of the whole bum decreed need 
not ih\i}s be taken from the decree holder ^\hcn sccunt} is taken for less 
thin the full imount decreed, the decree holder should be restrained from issuing 
] rocess of execution \Mth a Mcw to realizing anj sum m excess of the amoxmt 
for «hich btcurit) is gnenfS) The ordinary pnctice is that calculation is 
nude for an amount sulhcicnt to meet the mesne profits which arc to go to the 
hands of the decree holder from the date of his obtaining possession to the 
probable date of the cicntuil execution of the decree of the Pri%} Council 
Th it period IS ^,i.ncrill} taken to be three years (J) A Hindu widow s interest 
in her husbind s estate has been refu cd as such security (5) Judges m report- 
ing upon the scciuitics, should state particulirs of the documents which haac. 
Ixtn produced md pro\cd before them ind upon which the title of the surety 
ipi>cars to be nude out but the\ need not frinsmit to the High Court the 
documents produced before thcm(G) Tlie High Court under whose directions 
security has been taken can icleasc a surety , a Distnct Judge has no right 
to do so (7) A judgment debtor jiendiug an ippeal to the Pniy Council, 
hi\ing been ordered by the High Court to furnish security within two months, 
put in V jKtitiou m the District Court on the list da\ allowed b\ the order, 
tcnilcnng i dur pitiu mchil is security and on the following day gaio an 
unrcQifttcrcd security bond winch was rejected by the Judge on the groxmds 
that the bond was unrcgisltrcd ind ‘ there lieing no guirantee tliat the projicity 
pledged will turn out ivailabic Held that the bond oiTcred as security was 
not required to bo registered until the security had been accepted and before 
rejecting it the Jud^c should direct an investigation into the sufliciency or 
otherwise of tlu property tend* red (8) In the ease cited it was held that the 
provisions of the Contract ket relating to revocation of a surety were inapplicable 
to i person who had stood as a surety under this rule because there was no 
jxjrsonal guarantee given by him (0) 

Stay of execution, clause (c ) — See «Htf ‘ PresenaUon oj }iroperiy 
iH j appeal Vfter the idmission of an appeal to the Priv-y Couned, with leave 

gr lilted by a High Court ipplication for stay of execution of a decree pending 
an ippeal to His Majestv 111 Council ought dw ays to bo made in the first instance 
it any rat*, to the Court in India which has ample power to deal with the 
matter according to the circumstances of the particulir case and has kiiow- 
kdjjt of details which the Privy Council ciuuot possess on an interlocutory 


(1) Nuner Cliundcr v Soorcn*lro \atli 
Roj Ut\ R 110 411 (18.0) 

(2) Hukum ehaiil Bail t Ivaoialananl 
bingh JC L.J 0. 73 77-<a(190.») an I 
c VSC3 there cited including Jariut ool Regum 
i Uossemec Begum 10 Moo I \ lOf 202 
(ISGo) 

(3) Molka t Sunil “t G R Misc U2 
(ISOG) 

(4) til ecru iii.«at Dunne 11 M 1 361 
(lb 0) 


(5) PhoolKocri Dabcel rshad J2 U R 
18 (lb09) see aLu ludar L.uar ( Lalla 
Prasad 4 V o32 (188-) at p 542 

( 0 ) In the iflattcr of tmccroonuitea HR 
It 91(I8"(1) 

(”) \bcd*>outosa RLatooii t Amecroom*sa 
Khatoon 17 W It 4G4 (18/2) 

(8) Duni c V tmecroonissa Khatoon, 13 
R R 41 (18 0) 

(9) 'Narayanan t VruuacheUam U 21 
140 113(189 j) 
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iipplicatioii ou, m iippliCiitioni tlio Hij'li Coiut made m order "that 

execution be stayed foi tliitL months hoin this date so is to give the defendants 
in opportunity to vppi v to the Privj Couiiul for stay of execution,” the Judici il 
(Joiunuttec Jield tint the appliuatiou Uiould have been made to the Court m 
ludi i, but actmg upon tlic suggestion of the Higli Court, their Lordships recoin 
mended stay of execution on terms (1) The Privy Council stated that the; 
could not stay execution, but wheie special lea\t wis given they ha\c 
idvised it (3) But ivheic, after the dccUiation that an appeal has been 
admitted, an application foi stay of execution was rejected (the Judges 
hearing the application differing in their opinion, and the ad^c^se judg- 
ment of the Senior Judge prexaihiig) on a petition for special lea\e to 
appeal, the Judicial Committee, beiug of opinion that as the two judges in 
the High Court had diffcied m opinion, the discretion of the High Court had 
not in fact been exercised, made an order for stay of execution (3) And where 
the High Court refused to make an order for uant of jurisdiction in an appe d 
not certified hj itself, the Judicial Counnittce advised the grant of an order of 
stay (4) The uiidci mentioned case dealt witli the procedure to be followed, 
where thcic was an order of Couit to sta; the execution of i decree obtained 
by a part} who had appealed to the Privy Council from auothci decree agauist 
himself if the holder of the deticc which was appealed against attempted to 
execute it (5) Wheio i judgment debtor who has appealed to the Piivy Council 
obtained a lulc nisi from the High Court suspending execution until security 
was given, which was subsequently made absolute, it was held not to opeiato 
against the decree holder ui the mattei of time, limitation not running agauist 
him until the result 'of the appeal was known, oi the rule otheiwiso fell to the 
ground (G) An application for staying execution for costs pending an appeal 
is not granted as a matter of course unless evidence be adduced to show tint 
the respondent to the aiipeal mil be unable to repay the amount Iciied b} 
execution , if the appellant be successful, such an application is in England not 
granted (7) 

“Such other direction/’ clause (rf) — ihe words “ b; t/ic 
of a Tcceiicr or olhcnvise” haae been added, thus authorising the High Courts 
m India to giant such iclicf when necessary Tins pro\ision as well as the 
othcis would appear to apply to appeals certified by tbc High Court it&iH, 
when a certificate was itfused, but special Iea\c was granted b; the Judicial 
Committee Ihe latter said that it was impracticable tliat the; should direct!} 
interfere to continue the manager oi to appomt i leceiver “ Intcifercnec lu'* 
been effected meases where the Courts m India had jurisdiction o\er the subject 
matter, and an intimation to them would be effettue , or where, the apjelhid 


(I) \aiudo>a MoJcliar t bhatlug*!!* 29 
M JTJ(lJOU). 8 e 1 C L J JUl. lUC 
tv X JJ5 

(J) Mabiruiii Iiikr IvuiDiin « Maluiruiii 
Jnij il Kuniuri, 14 1 V 1 , s. e , 14 C -1*0 
j03 (18S0), atjl b< Njt>uinoul t Mai 
husuUan, 1' 0,39 I \ "4 (1 111) 

(3)tlutraiut '•loll « I)«arktt Nalh 
(.!i^h J 1 I \ 1-0 8 1 -J C. I 


(I) Mejlicili CliaiiUra t ^alrui,tll‘» 

2Ul A -SJ,2SJ(1SJJ), aiuliti Nil>8mon' 
t MadhuBUlm 1* C , JS I V 74(1311) 

(5) Dnarl utialli i Wooiii ‘•o ' 

II W It JJJ (1S7U) 

(0) Gun >.U Dull 'll! fill I Millin'’ W"" 
Chitodhr^, n W It 1 m1 (1S7J) 

(7) 1 irkir I I-eiirj (Ih'‘'>) 11 1* ^ 

"I J 
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I)'’Uig HI poibCP'ion, a Hi i\ of proceedings ^eoufd keep the poaition of lliiugs 
mt let ’ Where the Jligli Court hid no jurisdiction it could not K directed 
to act, hut their Lordships ordered i slaj of proncdiiigs (1) llic High Court 
cm, It Mould seem, mike in «vrdLr for restitution under tins dnisc is to that 
part of the decree mIucIi has been executed (2) 

14. (y) Where at an} time cluiing tlie pDidc'nc} of the 
Increase ol security appeal the bccuiity fuinifsliLcl In citliei pait\ 

loand Inadequate. appeals inadequate, the Couit may, on the 

application of the other party, icquirc fuithci scciiiit} 

(2) In default of such fuither bccurit} being fuinishcd as 
required by the Court,— 

(rt) if the original secunt} was furnished by the appellant, 
the Couit may, on the application of the lespon 
(lent, execute the dccicc appealed Jrom as if the 
appellant liad furnished no such sccuiit\ , 

{h) if the original sccuiit} was furnished by the icspondent, 
the Court shall, so fai as may be practicable, stay 
the furthei execution of the decice, and restoie the 
paitics to the position m which the} respectively 
weie when the secunt} which appeals inadequate 
was furnished, or give such diiettion uspectiug the 
subject matter of the appeal as it thinks fit 

15. (/) WhoGvei dcsiies to obtain execution of any oidei i 
Procedure to enforce of Majesty 111 Council shall apply by 

orders of Kmg In Council petition, accompanied by a certified copj of 
the decree i)assed or order made m appeal and sought to be 
executed, to the Couit fiom which the appeal to H%s Majest} 
was prefeiied 

(2) Such Couit shall traii'^imt the oidei of Uii> Majest} m 
Conned to the Court which fassed the first decree appealed fiom, 
01 to such othei Couit as Ihs Majesty m Conned by such ordei 
ma} diiect, and shall (upon the application of cithei pait}) 
give such directions as may be required for the execution of 
the same , and the Court to which the said ordei is so trans- 
mitted shall execute it accordingly, m the manner and according 
to the 'provisions applicable to the execution of its oiigiual decrees. 

(j) When any monies expressed to be pa} able in British 
cuirency are payable in India under such order, the amount so 


(1) Moheshw Satruglian, 27 C 1,4, s c, are wider than tho&e of the Rcgiilation of 

2CI A 281, 4C W X 34(1899) 1797 as to which seo Raikissen i Barcnla 

(2) Ashanullai Karoonamoyi, 4 C L R Dabce, 6 W R Mlsc 111 (l&fG) 

125, 129 (1879) The provisions of this rule 
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the amount is realized or paid or execution taken out, and not the year in \\hicli 
the decree was passed Oldfield, J , said in that case “ the rate of exchange 
being fixed yearly by the Secretary of State for India m Council, the 
rate of exchange on the date of the application for execution was the proper 
rate of exchange the decree-holders ^\trc entitled to.” But this ruling was 
dissented from by the Calcutta High Court, and it was held (1) that the words 
“ foi the time being ” have reference only to the time at which the order of the 
Privy Council was passed This case has been followed in seieial other cases 
in Calcutta, (2) and the mattei is now settled by the adoption of the rulings of the 
Calcutta High Court 

Costs —The costs assessed in Bnglaud arc only the costs mcuxred before 
the Privy Council, and do not include the costs of translation, etc , incurred in 
India (3) In almost all the appeals which go to the Privy Council there are 
costs incurred hcie for translating and preparing the recoid for transmission 
to England, and it has never been the practice of the Privy Council to make 
any order in specific terms as to these costs, and that whenever a specific sum 
IS allowed by the Privy Council as costs of appeal, that js considered to cover 
the costa of appeal m England only, and it has always been assumed that an 
01 del drawn m this form covers the costs m India though they arc not men 
tioaed (4) When the Privy Council decices not only a certain specified 
sum as the costs of the appeal in England, but also avoids the costs incurred 
in the Courts m India, the decree-holder is entitled to the costs for translating 
the record of the appeal and for transmitting it to England (5) "Where onlj 
one defendant appeals successfully to the Privy Council and obtains his costs, 
hi8 CO defendants who did not appeal are not entitled to their costs (6) If 
costs arc occasioned by the introduction of imncccssaiy and irrelevant matter 
into the lecord, they will be disallowed by the Privy Council (7) ^^^lc^c an 
order of the Judicial Committee is silent as to intcicst upon the costs decreed, 
the Judge of the lower Court which has to execute the decree has no power to 
direct jiayment of those costs with interest (8) Where the decree of the first 
Court, confirmed by the Privy Council, allowed interest on costs incurred, tbe 
decree holder was held entitled to interest on the costs incurred on account 
of translation and printing, because the Puvy Council had adopted the dctnc 
of the local Court and made it a donunant decree as regirds costs m all Courts 
llu effect of that decree is that the Privy Council dcticc bccanit a decree hr 

(1) DaUima VIobua v Saroda Moliun, 15 W It J50 (1S71), Ram Cooinar » 

L 557,359(1800), Lakhpattj t I^ccla Prasaimo IOC lOG (I8b3) 
iiund, II V 137 (1877), s c, 3 C 101 (fl) Rrojo boondaito i \nunJ 'I 
dwtin{,ui^h«.d lO W It 505(1871) 

(5) MabomeU Abdul live i Gajraj, 25 C (7) Ruliiiimun biii^b i Laud Mortfc, t 
585 B. t 5C W N 89(1857) Bankofliidia 151 A 7,15, ti.r,ll(- 

(5) Oomaloul lotinia t Vzbar All, 15 \\ {I8»l), ami bci KliumlauJOiio Rw' ' 

11 350(1871) Prodjot Kumar, 18 1 KJ 125 (1515), j lain 

(Obliar-ida IVrsbadi Luclumci ul, IsU till a lu ixclu k urilLvaiit doiui <ut' 

1 85,51, s c,9B KR \p 25 (1875) bi<XLtaf> . f "UU A 

('.) \ „ir \h « Naoi-ndrn, -5 V\ R 1C5 137 111(1877), b. i , 3 C 1(1, KO. “U I 

ll**',) Miillun llukoori M rn^oii IbW tiU I ibui . if Rim "'ll'!' Rul-' 

1. 5^1(1875) i>i luitool 1 iliiii 1 1 \alnr Ml s \ -t5(l‘'8() 
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.iiul interest expressly But if no provision for lutcrest on the specific 
Slim mentioned, as costa in the Pn\j Council, is made m the order of the Privy 
Couneil, thin no interest Mill be alloMcd on lint sum (1) On the other hand, 
if the decree of tlic Priay Council and the decree of the local Court, confirmed 
b) the Pnvj* Council, arc silent on the question of interest, no interest 'will 
Ik illoivcd (2) \\hire a decree of the Privy Council gnes interest, hut docs 
not ckarlj* s^KCif) the rate, the Court should ascertain if possible, from other 
pirts of the dccric itself, or from other documents which may be read in 
conjunction with the decree, what rate was intended to be gi\en(3) 
When an apjKal to the Privy Council was allowed by the High Court 
in a smt instituted by a Hindu tndovr as the guardian of her husband’s 
adopted son, then a minor, but who on attaining majority petitioned for the 
Withdrawal of the appeal, this petition also referred to the Judicial Committee, 
and on the petition of the rt<ipondi.nt the apptal was dismissed bj the Pria^ 
Council, the costs incurred h^ the widow being ordered to be iccoupcd from 
the adopted son’s estate (4) If a suit is dismissed on a preliminary point in 
the Court of the first instance, and this decree is confirmed by the Appellate 
Court in India, but set aside by the Privy Council, and tin ease is remanded 
fur the trial of the suit, a refund of the costs which have been taxed and paid 
under the reaersed decrees may be ordered by the Court of fust instance, on 
motion (5) The third and fourth paragraphs of the former section as to the 
execution of a decree for costs against a surety ha^c been omitted The Lcgisla* 
tore by Act VII of 188S made express provision with regard to matter coming 
under sects 040, CIO of the former Code by declaring that the liabilities of a 
surety fur costs might be enforced m execution of a decree of the particular 
Court in the same luanuer as if be irere a party to the appeal, but the Calcutta 
High Court held that a oocurity bond gi\cn by a third party for the duo per- 
formance of the decree of the Appellate Court under sect 510 of the lost Code 
couldiiOt be enforced iuext.cution of that decree (C) Ihc matter is now regulated 
bysect 115, ante See uotes thereto Asurctyisnof precluded from questioning 

(1) Muildun Toakoor i Morrisoo, 18 W Gooroo Dass Roy v StcpLcns, dl \\ R jy^ 
R J5J(1872), s. c, 9 B L R Ap 22, cf (1874) 

Dakbina Slobuii i Saroda MoLun, 23C 357, (3) Amceroonni»sa t Mccr Maliomod, 18 

3lX)(18J0), foUoiwng Forester V Secretary W R 103 (1872) 

of State , cf.lioncvcr Isd Madliub » Bis (4) Biatoopna i Nund Dhul, 13 M I A 
sumbhiir,21 W R 411(1874), whereJacLson, C02 (18.0) 

J .allow cdmUTCSt, tbou^jb the Privy Council (5) Dorab Ally i Abdoul Vzcez,3C L. R 
dccrco was sdent about it 3d8 (1871), r c, 4 C 229 In tbu ca&o 

(2) Lekbraj i Alahtab Cband, 21 W R interest was allowed on tbc amount to be re 
147 (1874) Bikbuia Mobun t Saroda fundedat the rato of Gitcr cent from thodatc. 
Mobun, 23 C 357 (1890) In tbis case it u of the order made on motion till rcabzation 
not atciilioucii ubetbex Jbe decree of tho But interest from the tnno when tfco money 
local Court, confirmed by the Privy Council, was paid was not allowed. 

allowed interest or not See" also Broja (6) Surjoo Dass t Balmukund, 23 C 2l >, 
Sundarcc t Anund Moyec, 10 W R 302 215 (lS9a) The decision in tbo case of 

(1871) [cited m Forester i Secretary of StaU, Radha Pershad Singh t Pbuljuri Kocr, 12 
3 C lol, 170 (1877)) , Ameeroom sa t iiccr C 402 was suiierscdcd by let \ 11 of 1888 
MahoiiicJ, 18 \\ R 103 (1872), Mabtab sect 58 aim nding sect 010 of tbc last Code 
Lljunder i Ram 3 C 351 (1877), 
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tlie validity of the security bond m execution proceedings, as he was not a party 
to the order of the High Court, and if the bond is mvahd it cannot be enforced 
against the surety. (1) 


Mesne profits , interest— It is settled law that where a decree la silent 
touching interest on mesne profits subsequent to the institution of the suit, 
the Court executing the decree cannot assess or give execution for such mterest 
or mesne profi.ts.(2) 


] 16. The ordeis made by tbe Court which executes the 

Appeal /fo/7j order re- Older of Uis ilajesty m Council, relating to 
latmg to execution. such execution, shall be appealable in the 

same maimer and subject to the same rules as the ordeis of such 
Court relating to the execution of its own deciee* 


Appeal. — ^An appeal to the Privy Council will he as of right from the order 
of a smgle Judge of the High Court as to execution of a decree of the Prny 
Council when the property is over Ra 10,000 (3) ^\Tiether or not an order 
under the rule is a ministerial proceeding, if a judicial discretion is exerci*ed 
thereunder, it may amount to a “ judgment ” under sect 15 of the Charter ana 
may be appealable If in such exerci«c of judicial discretion a Judge usurps 
jurisdiction that alone would be a valid ground of appeal (4) 


(1) Girmdra XatU ilukcrjee t Bfjoj- 
Gopal, 26 C 240, 249 ^ c., 3 t W X S4 
(isos' ' 

(2) Sada Sin PiUai t Raoialiar’S PiUai, 
2 1 4 219 , lo B L R 3s3 , 24 W R 193 
(1 s7j) RamKamct Gocroo Pra«unooo, 
10 n R 30 31 asil) PaUianiddin i 
Official Trustee of Bengal, S C. ITS (ISSl), 
Chanil'T Coomar i Gonc&li, 13 C. CSS, 290 
(Isso), but see Leclanund Smgh i I atcbmi 
put, 14 W R P a 23 , ■» c , o B n R C03 
13 iL I A. 490, 490 (ISTO), Gooroo Da.:, 
Royr Stephens 21 W R, 1*15 (ls“4) , Taxa 
moneci Radha Jeebuu, 14 n R,4s5(ISiO), 
Lati K.ooer i Sobiiln, 3 C. <20, «25(lS<3), 
Gogun Lhunder r Laillr^jS C. L. It. ISl, 


191 (ls79) Arunaebt-Uam i AmnacbeHao. 
15 M 203 (IsOl) See odea, i'" 
“ Uesoe Profit*. * _ 

(3) Lilanaadr LucLauput sing, o B Rl- 
OOs. COs, s . , 13 iL L 4. 400 (1S70). anJ 
ct L'-'lanuad r LaLchniiput, 14 W R P 
23 

(4) Hurri^h Cliander r Kah Suudari. 
10 L 4- 4, 10, 17, s. c, 9 C. 4s2 (l&'-J 
'"uch cases to bo iLstinguiabcd from tbos? m 
viiji.b a sjigk Judge grants a ciJtificate I'r 
l-arc to appeal to tlie Privy CouncJ ai’ 
which arc not aj pcalablc Luti 4li Khan r 
\strurRcza 17 C. 45o, 457 (IS'Xl) pfrlULos 
J , Manlv r Patcr-on, 7 C S3*i (Is"!)* 



ORDER XLVI. 


Reference. 

1. WhciCt before or on the hearing of a suit or an appeal [» 
Reference oi question m uhlch the decree IS not subject to a'pjjcaU or 

to High Court, where, m the c\ecutiou of any such decree, 

any question of law or usage having the force of law arises, on 
^\llich the Couit trying the suit oi appeal, or executing the 
decree, entertains reasonable doubt, the Court may, cither of its 
own motion or on the apphcation of any of the parties, draw 
up a statement of the facts of the case and the point on ^\hlch 
doubt IS entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court. 

2. The Court may either stay the proceedings or proceed [* 

Court may pass decree notwithstanding such reierence, 

coaunicnt upon decision and lua) pass a decree or male an orHci con- 
of High Court. tmgent upon the deemon of the High Couit 

on the point referred , 

but no decree or oida made shall bo executed in any case 
ill A\Iuch such reference is made until the receipt of a copy of 
tlie judgment of tlie High Court upon the reference. 

Reference — Any Judge miy make a refecen.ee \^coyuied tke terms ot 
the rule are complied with (1) This rule applies only when doubts arise m the 
hearing of a suit, or appeal, or execution or other proceeding It was not 
intended to apply to supposititious cases, which do not actually arise m a proper 
proceeding before the Court (2) It docs not authorize a reference except on a 
point arising in a litigation between parties, or in a matter wherein the Court 
13 called on to adjudicate, that is, to pronounce, on the opposite pretensions 
of contending parties (3) So it has been hold not to apply to an application 
by the alleged trustee of a mosque for permission to grant a lease of lands alleged 

(1) See Abdul Gafur t Albjn, 30 C 713 XXIII of ISCJ, was held uot to apiily to 
(1903) [reference by Munsif], Slabamad applications for rcMCw Bonomally Deo t 
Ilaji 7al.cria i Mimadbbai, 25 B 327(1900) Ram Sador, IT U R 9o (1872) 

[reference by District Judge] (3) Yashvant Xarajan t Do Souza, 12 B 

(2) ^fabamad Haji Zakcria V Ahmadbhai, 7S(ISS7) 

Aupra ,90,3 Bom L R 203 S 28, Act 
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tlie validity of the security bond in execution proceedings, as he was not a party 
to the order of the High Court, and if the bond is invalid it cannot be enforced 
against the surety, (1) 

Mesne profits, interest — It is settled law that where a decree is silent 
touching interest on mesne profits subsequent to the mstitution of the suit, 
the Court executing the decree cannot assess or give execution for such interest 
or mesne profits.(2) 

11 ] 16. The ordeis made by the Court which executes the 

Appeal /fo/» order re- order of Hts Majesty in Council, relating to 
latlng to execution. such execution, shall be appealable in the 

same mannei and subject to the same rules as the orders of such 
Court relating to the execution of its own decrees 

Appeal — An appeal to the Privy Council will he as of right from the order 
of a smgle Judge of the High Court as to execution of a decree of the Priv) 
Council when the property is over Rs 10,000 (3) Whether or not an order 
under the rule is a ministerial proceeding, if a judicial discietion is exercised 
thereunder, it may amount to a “ judgment ” under sect 15 of the Charter and 
may he appealable If in such exercise of judicial discretion a Judge usurps 
jurisdiction, that alone would be a valid ground of appeal (i) 

(1) Girmdra N'ltli iluLcrjee t Bejoj 101 (1879) ArunachtUara i Arunachcllaa. 

Gopal 20 C 240, 249, sc 3C W N 84 15 M 203 (1891) See mdex, 

(1808' " “ Mesne Profits _ 

(2) Sada Siva PiUai v RamaUnga PiUai, (3) Lilanand v LucLiniput Sing 5 B 

2 11 210, 15B L R 383, 24 W R 193 005,003, i , , 13 M. I 1 400 (IS'O), 

(1875), Ram Ivan} c t Gooroo Prasunnoo, cf Lcelanund v lakcluniput, 1 1 W R 
10 W R 30, 31 aS71), ralcharadibn t 23 

Official Xrustco of Bengal, 8 C 178 (1881), (4) Huriiih Cliunder v Ivab Suudar 

Chund"r Coomar v Goncsb, IJ G. 283,200 10 I A 4, 10, 17 , b c , 9 C 4S2 ( - 

(1880) but SCO Lcelanund Singh t I al cbmi Such cases to bo distmguishcd from t o c 

put, 14 W R P C 23 , «■ c , 5 B L R 005 , wbicU a single Judge grants a certificate 
13 iL I A 490, 490 (1870), Gooroo Pass leaxo to apical to the Pnv} Council 
Uoyv Stephens, 21W R 19 j( 18"4), Tara which are not apiealablc Lutf 
monccy Radliajccbun llW R 485(1870), 4sgurRc7-a, 17C 455, 4 j7 (1890} jcr * 

LatiKoocrt Sobxdrn JC 720,725(1873), J , Manl> t Paterson, 7 C 3JJ(lS5J) 

Gogun Chundcr i Laudav, 5 C L R IbJ, 



ORDER XLVI. 


Reference. 

1. ]yhc)e, before or on tbe hearing of a suit or an appeal I 
Relerence ol question m A'lnch the decree is not subject to appeal, or 

(0 High Court. wherCy in the execution of any such decree, 

any question of law or usage having the force of law arises, on 
which the Couit tr3nng the suit or appeal, or executing the 
decree, entertains reasonable doubt, the Court may, either of its 
own motion or on the apphcation of any of the parties, draw 
up a statement of the facts of the case and the point on which 
doubt IS entertained, and refer such statement with its oivn 
opinion on the pomt for the decision of the High Court. 

2. The Court may either stay the proceedings or proceed [ 

Court may pass decree ^‘'^se notwithstanding such reference, 

contingent upon decision and may pass a decree or mal.e an oiHei con 
of High Court tingent upon the deemon of the High Couit 

on the point referred , 

but no deoee or oidet made shall be executed in aii) case 
in which such reference is made until the receipt of a copj of 
tlie judgment of tlie High Court upon the reference 

Reference — Judge may make a reference provided the term^ of 
the rule arc complied with (1) This rule applies only when doubts arise in the 
hearing of a suit or appeal or execution or other proceeding It was not 
intended to applj to supposititious cases, which do not actually arise in a proper 
proceeding before the Court (2) It docs not authorize a n fironct except on a 
pomt ansiug in i litigation between parties or m a matter wliircin tlic Court 
13 called on to adjudicate that is to pronounce on the opi)oaite pretensions 
of contending parties (3) So it has been held not to apilj to an application 
by th allcg d trustee of a mostjut for permission to grant a lease of lands alleged 

(1) Soo Ibdul Calur t llbru, 30 C. "13 XXIII ol ISe) uas lull out to apj ly to 
(1903) [referenro l>> Mutuif] MaLanud applications for rev icer Bonomall^ Deo r 
Haji7slpriai IbmadLliai Jo 11 327(1900) Kam Sadov 1" M P 0o(IS~2) 

[referenco by District Judge). (3) lasbranl Narivan i IX ''ouia 12 1 

(2) Mabamad Uaji /aVena » \bmadLbai. "stlb',") 

« ipra 9. c., 3 lloiu I.. l« 3oS. ** Act 
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to belong to the mosque, (1) or to an order fining a pleader (2) The proceeding 
m which the reference is made must be one in which there may be a decree, (3) 
and in which such decree, when passed, is final (4) For m appealable cases a 
remedy to conect possible error is provided by the appeal The question 
must be one of law, and the Court cannot make a reference on a point meiel) 
on the application of the parties unless it entertains a reasonable doubt upon 
the matter , (5) nor on a point on which a Di\ision Bench of the High Court 
has expressed an opinion (G) A Judge cannot ordinarily entertain a reasonable 
doubt on a point clearly decided by the rulings of the High Court of his Presi 
dency, unless the authority of the decision can be questioned bj virtue of an} thing 
said or decided in the Privy Council (7) In r 1 the words “ or the conslTuchon 
of a docuimni which construction may ajfcct the ments*' ha\e been omitted as 
they are sufficiently covered by tbc power to refer any question of law The 
alterations in r 2 are verbal only It has been held that a Collector hearing an 
application under sect 23 of the Bombay Jlamlatdar’p Court Act, 1900, has 
no power to make a reference to the High Court, not bemg a Court trying a suit 
or appeal or executing a decree (8) 

Presidency Small Cause Courts — Sect 09 of Act XV of 1882 providis 
for a compulsory reference where the Judges differ in opinion as to any question 
of law or construction of a document affecting the merits, and also where, in 
suits exceeding Rs SOO in amount or value, any such question arises upon 
which the Court entertains reasonable doubt, and cither party so requires (9) 
The provisions of rr 3-5, so far as they arc applicable, are dccined to apply 
as if such reference had been made under the present rules It was formerly 
said (10) ttot to be an eas} matter to make sect 69 dovetail with the present 
rules, and divergent Mews (11) were entertained upon the q uestion whcthci 

(1) 'Maliamad Ilaji 7al erm t Ahmadbhai, {»5(IbBS) 

25 n a27 (1900) (7) Bbanajj i Do Brito, 30 B 22G (Iw »J . 

(2) YasliTant Nirayani DoSou^a, 13 B rjllinghaint Dunn, 8 P R 22(]91't) 

73(18S7) (8) Dalpat 7oj)doo i Mabadu Uki M 

(*1) SocRamplnilv Durga,7A 815(1885) Bom L R 259 09^) 

(4) Krishna Natli v Rain Kumar, 7 C L (0) Sto Benodo I ill t Rncr Steam 
R Itl (ISSO) [\?hcro the matter rclerrcd gition Co , 1 C W N 113(1897), 
could bo nndo subject fccoiuI apjicol], Tnlthovandas i Knlidas Bliaidas, .0 B " 
Secretary of State I Paz-il All, 18C 234,230, (ISOO), RaUi Bros v Goculbhai Mulchau'l. 
239 (1891) [objection oicrrulcd], MabanI 15 B 370(1890), OaUhott i 
Ishwargarr Qmdusama Manahhai, 12 B 30 SUaio Na>igation Co , 15 ^1 tlO ( * 

(1837) [amount of eccuritv rcquircil on grant Scshammal t Munaiami 20, M ^ in jj* 
ingslavi fcxLcution.aqiK'tionundcrs 244, llanK of Bengal i V^abhoy Gaiigji, 
iiid lU<n foro npjx-alabh, and see as to j 311 018 (I8J2) . I'«ban Chumicr i IfiranM 

(mnv 17), Kanjrjii Blniji 11 U 57(1830)]. JIW 11525(1809) 

On ntallxian Usociatitin Halcli.l/B 7^^ (10) Oirlingi SucrcU-j of bUtc. -0 

(i>'02)[a lurstionan-ing in (xccuticn rann t (1901), at p 101 i 

ri f rrc I cxcipt wlirrc the deertr la finil) (II) Sco B no lu Kail t llmr **^^* * ^ ( 

/a r/ Monohur Mo Uirjio 5C 750 (lh7 l) „Uioii Co . >«pra . ( arliiig i 
( r 1 r on aj phcati n f >r Probate not Im.ii „ SI Ml C 1 »3 (1 >0 1) , coniro, a > 

I ml f innitUsn fimdl, • c . lU' I 11 2 -S t, rull Ini Mulcban 1. 17 B 170(10*^ 

('.) Cf Iluri.h Chun 1 r . O Bn ii IMV »•* N* !■ Muli < r * Das « 7 ( at | 

It .JS(lST«i) (I'*'"') 

(G) Nani K< h r r ) mn III i t , 1 I B 51. 
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sect. UJ was coijtrollcil Ihom It is now unncctsiary to further consider the 
iiiatUr, as In Act IV of lOOC the Presidency Small Court Act was amended 
with a \icv. to remove the difficultus which had been experienced 

3. The High Court, after hcarinj/ the parties if they I 
Judgment ot High desire to be heard, shall decide the 

Court to be transmitted, point SO referred, and shall transmit a copy 
accsrdSgiy*'^^**'* judgment, under the signature of the 

Kegistrar, to the Court by tthich the reference 
v\as made ; and such Court sliall, on the receipt thereof, proceed 
to dispose of the case in confornuty ^\ith the decision of the 
Higli Court. 


“After hearing the parties." — ^The rule has here been altered, as the 
langua^je of the fornur section might, if strictly interpreted, require a hearing 
of the partits even though they had not appc.ared 

“Dispose of the case." — ^The word “co*c” m the last part of the rule 
refers to “ the ease " m the first part shovnng that what is intended is the suit 
and not the subject of the reference (1) Where the Small Cause Court passed 
a decree for the plamtills, hut contingent on the opinion of the High Court, 
and on the reference the latter decided that upon the plamt before the Court 
the plaintifld could not recover, it was held that the Small Cause Court liad no 
jurisdiction to allow tlic suit to bo withdrawn, but on receipt of the copy of 
the judgment of tho High Court was bound to enter judgment for the defendants 
Had the ease been referred in an intermediate stage, the final judgment being 
withheld until the decision on the point referred to the High Court, the Small 
Cause Court would then have been in po<^ssion of the ease , but having pro- 
nouured judgment contingent upon the opinion of the High Court which opinion 
was against that judgment, then was oid> one course to tahe (2) 

Review. — The judgment passed by the High Court is not a decree or 
order withm clause fb) of 0 SLVII r J butsimplv a statement of the grounds 
m conformity with which the Subordinate Judge is to dispose of the case as 
provided by this rule (3) A review is expressly given by that order and rule 
in the case of a judgment on a reference from a Court of Small Causes, but not 
one from a Subordinate Judge everrising the powers of a Small Cause Court (1) 

4. The costs (if any) consequent on a reference for the [ 
Costs of reference to decision of the High Court shall be costs m 
High Court. thec.abe. 

Costs.— Coats “ in the ease'* means costs of the suit or .ippeal, as m r I, 
this rule being the one under which the costs are dealt with, and the costs Iieing 


(1) Yule ^ Co • Mahomed Hos^atii 24 CL (3) BamchanJra Babsji « Silaram Vina* 

381., 10 B r.SflSSO 

(2) II. (4) Ih 
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Diade costs iu tliis case.(l) Under this rule the costs of a reference cannot be 
dealt with separately, but must be dealt with when awarding the costs of the 
suit. They are, however, in the discretion of the Comt, and need not necessarily 
follow the event of the suit.(2) 

.] 5. Where a case is referred to the High Court under rule 1, 

Power to alter, etc., Court may return the case for 

decrees of Court making amendment, and may alter, cancel or set 
reference. aside any decree or order which the Court 

niaking the reference has passed or made in the case out of which 
the reference arose, and make such order as it thinks fit. 

“ Amendment.” — The case may be leturned for amendment, as in the 
decision noted below.(3) 

i.l 6. (1) Where at any time before judgment a Court in 
Power to refer to I***® instituted doubts 

High Court questions as tvhether tbe suit is cognizable by a Court of 
CatlsM**^'*'"" Small Causes or is not so cognizable, it may 

' submit the record to the High Court tvith a 

statement of its reasons for the doubt as to the nature of the suit. 

(2) On receiving the record and statement, the High Court 
may order the Court either to proceed with the suit or to retui'n 
the plaint for presentation to such other Court as it niaj[ in its 
order declare to be competent to take cognizance of the suit. 

!,] 7. (1) Where it appears to a District Court tliat a Court 

powertoDistrictcourt subordinate thereto has, by reason of enone- 
to submit tor revisiou ously holduis a suit to be cognizable by a 
proceedings had under ,-1 c ci ” n ° i. Ito i.<) 

nifstake as fo jurisdic- Ooiii't of Small Onuscs Or Jiot to 00 ^ 

tlon In Small Causes. cognizable, failed to exercise a juriscliution 
vested in it by law, or exeiciscd a jurisdiction not so vested, 
the District Court may, and if required by a party shall, subiiut 
the record to the lligh Court with a statement of its reasons foi 
considering tlic opinion of the subordinate Court ■witii respect to 
the nature of the suit to be erroneous. 

(2) Oji receiving the lecuid and statement tlic Ifij^h Comt 
may mcfhe .sueli order iji the case as it thinks fit. 

' (3) ^Vith respect to any proceedings suh.‘^e(piejit to dcciee 
in any case submitted to the Jligh Court under tin’s rule, the 

(I) .Ni.t.l r. Mnllicttra D.n Duiimit, 1.", C. I.^S (l*jii3) pm tli<> iKiinl tl. alt »ill» lJ“- > ‘ 

'^»7 at ]•. .'!<■. « "Diif aim fi4(<l .V‘ • • • ' 

(J) n,. 

(•|) Ovilii.^ I .''.uil.iry ..f rfi C. 
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High Couit nuiy make such order as in the ciicumbtanccs aiipc.vis 
to It to be jubt and proper. 

(•4) A Couit Miboidinalc to a Histiict Court shall comply 
with any rLcpiisitiou which the Hi&tiict Court may make for any 
record or information for the purposes of this rule. 

Power to refer.— Act VII o£ 1833, sect CO Kule G applies onlj to a 
ease before judgiiicnt (1) 

Submission for revision — It Las been Lild by the Madras (2) and Cal- 
cutta (3) High Coiuts that the Judge is bound to make a reference if one of the 
parties requires him to do so The ^Vllahabad Court has, howc^e^, held 
that the ^\o^d “shall” in the former section mos not mandatory but 
director), ind that before a District Court could make a reference under it, it 
must be of opinion that the Subordinate Court has erroneously held upon the 
point of jurisdiction in regard to tb( particular suit before it, and that therefore 
the milter was one m which the interference of the High Court should bo 
sought (1) Wlun 1 reference is made to the High Court under r 7, the Court 
Mhich nukes it should state its reasons for considering the opinion of the Sub- 
ordinate Court with resjKct to the nature of the suit to be erroneous (5) Not- 
withstanding sect IG of the Prouncial Small Cause Courts Act, the High Court 
has, on a case being submitted to it undir this rule, full power to consider the 
matter of jurisdiction or to deal with it on the merits, so as to do substantial 
justice iTitiiout putting the parties to the cTpcnsc of a fresh trial MTicie a 
suit cognizable by a Small Cause Court was tried both in the Munsif’s and 
District Judge’s Court without objection to the jurisdiction, held, on a second 
apjical to the High Court that the former section must be read with sect 19 
of the ProNincial Small Cause Courts Act so as to modify its full effect m a ease 
wrongly tried by an orelinary Civil Court and taken in appeal to the District 
Court both partus baaing submitted to the jurisdiction it was not competent 
to either of them on second apjwal to plead the want of jurisdiction so as to 
render the proceedings taken in the suit i old (C) In a smt for damages on 
account of use and occupation of land brought m a Court of Small Causes 
ciception was taken to the plaintiffs title The plaint was returned by the 
Judge under sect 23 of the Provincial Small Cause Courts Act (IX of 1887), 
for presentation in the ordinary Civil Court and it haiing been presented to the 
^lunsif, who tried the suit and passed a decree in fa\our of the plaintiff On 
appeal the Subordinate Judge reversed that decree, holding that the Munsif 
had no jurisdiction to try the suit Held that under sect 23 of the Provincial 
Small Cause Courts Act the order of the Small Cause Court Judge was regularl} 
made andthc Munsif had, therefore, jurisdiction toentertam the plaint ScmUc 


(1) Dnralibai v SadashiTdas, 24 It 310 (3) Suresli Cbundcr v Ktisto Ilangini, 21 

(1899), 8. c, 1 Bom. L. B 836 C 249. 251 (1893) 

(2) Simaon t McMastcr, 13 M 344 (1890), (4) Madan Gopal t Bhagwaa Das, 11 A 

aad the fact that an appeal lay to the D>s 304 (1888) 

trict Judge from the order made by tlw Dis (5) Cbbotu v Jawabir, 28 A 293 (IJO •) 

Irict Munsif did not preclude him from (6) Suicsh Cbundcr x Bristo Rangini, 21 

making the rcfeienco ib,atp34C C 249(1893) 
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It IS doubtful whether the Appellate Couit would have been light m disnussiDg 
the suit for want of jurisdiction, even supposing that the order made under 
sect 23 of the Piovincial Small Cause Courts Act had not expressly conferred 
jurisdiction upon the Munsif (!) This rule does not apply to every case in 
which a Court of Small Causes has failed to exercise a jurisdiction %esfed m it 
by law, or has exercised a jurisdiction not vested in it by law, but only to a 
restricted number of such cases, namely, those casts in which a Court of Small 
Causes has erroneously held a smt to be, or not to be, cognizable by it ''^^^lere 
no question as to the Court’s jurisdiction was raised by either party, 
and the Court of Small Causes proceeded to judgment as if the case was propeily 
cognizable by it, the High Court refused to interfere upon a reference made by 
the District Judge purporting to be made under the former section (2) 
The rule is an enabling one, and does not cut down the jurisdiction of the appellate 
tribunal (3) 


(1) Mahamaya Dasya t Nitya Harj, 23 C 
436 (1895) 

(3) Ram Lai v Kabul Singh, 25 A 135 


(1902) 

(3) Sn Raja Simbadri v Chelasane Bba* 
drayya, 30 M 41 (190B) 



OKDEU XLVII. 


Renew, 

1. (i) ^Vjiy person considering biinself aggrieved — [ 

Application for review («) by a decree or order from which 
of judgment. au appeal IS alloi\cd, but from 

which no appeal has been preferred, 

(6) by a decree or order from whicli no appeal is hereby 
allowed, or 

(c) by a (Ica^ion on a leferenco fioni a Court of Small 
Causes, 

and who, from the discovery of new and important matter 
or evidence whicIi, after the exercise of due dibgcnce, was not 
within his knowledge or could not be produced by him at the 
time when the decree was passed or order made, or on account 
of some mistake or eiror apparent on the face of the record, or 
for any other sufficient reason, desires to obtain a review of the 
decree passed or ordei made against linn, may apply foi a review 
of judgincnt to the Court which passed tlie decree or made the 
order. 

( ') A party who ib not ippcahug from a decree or order 
m.iy apply foi a loview of judgmout notwithstanding the 
pendenev' of an appeal by some other party except wheic 
the giound of such appeal is coiiiinon to the applicant and the 
appellant, or when, being respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

Application for review of judgment — This rule conesponds mth sect 
370 of Act Yin of 1859 That section was modified by sect 623 of Act X 
of 1877, b} which Act the sub clauses (o), (5), and (c) \\ere substituted for 
“ b’j a decree of a Court of original jurisdiction from uhich no appeal shall hate hem 
preferred to a Supreme Court, or hy a decree of a District Court in appeal from 
ichich no appeal shall hate been admitted by the Sudder Court, or by a deeree of the 
Sudder Court from which either no apjxal may hate been preferred to Her Majesty 
in Council, or an appeal hating been preferred no proceedings in the swif halt been 
transimtlcd to Her Majesty in Council f the words “ o«cZ important ” “ after the 
exercise of due diligence,” "or order made or on account of some mislalc or error 
app irent on the face of the record,” “ or order made ” ind the second cHusc were 
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added, and “ produced ” substituted for “ adduced,'' “ any other sufficient reason ” 
for “ any other good and suffiictent reason," “ desires to obtain ” for “ may be desirous 
of obtaining," “ deciee passed " for “yudgmaU passed," and “ reiiew of yudgment 
to the Court ” for “ review of judgment by the Court ” The present Code substitutes 
“ decision ” for “judgment ” in sub clause (c), adds the words “ or older ” m the 
second clause and omits the words “hereby" before “ alloiied” m clause (o), 
and “ or to the Court, if any, to which the business of the former Court has been 
transferred," which had been added at the end of the first clause by Act X of 
1877 See sect 114, ante 

No Cooxt has the power of settmg aside an order which has been properlj 
made, unless it is given by statute (1) The High Court has no power to amend 
its own decree except under the provisions of sect 206 (now sect 152) or sect 
114 or this rule , (2) and inferior Courts m the Mofussil have no jurisdiction 
to review their own judgments except under the circumstances and with the 
limitations s^t forth in this Code (3) A Couit for the relief of insolvent debto: 
has jurisdiction to review its own orders , (4) so had a Provincial S C Court (' 
The former section did not apply to proceedings before the Special Judge uuch 
the Dekhhan Agriculturists’ Relief Act (XVII of 1879) (6) but he bad powc 
to review an ex parte order made bj him , (7) nor was it affected by sect 42 o 
the Lower Burma Courts Act 1900 It was held that the former section dn 
not admit of an application that a case be re instated where, the suit havmi 
been dismissed under sect 93 (now 0 IX r 3 ) for non appearance of the parties 
the plaintift had by his own negligence allowed his rights imder sect 99 (nov 
0 IX r 4) to bo barred , (8) but where a suit had been dismissed under sect lOi 
(nowO IX r 8) and no application had been made under sect 103 (now 0 IX 
r 9), an application foi review was held admissible (9) It has been held that 
an application foi review is not a suit within the meaning of sect 13 of the last 
Code (now represented by sect 11) and tbeiefore cannot operate as coustructiM- 
res judicata (10) 

The section was held to include an otdci in execution of a decree , (H) 
such as one dismissing an execution case , (12) even after satisfaction of tuc 
decree, the decree holder could re open the matter under sect 244 (now sect 17) 
and sect 023 (r 1), on the ground that he had acted under a inistahc of calcula- 
tion in fixing the amount that was due, (13) as also an order djsallowJ'S 


(1) Drew t Willis, L R 1 Q U 1> (1S91) 
15.’ 

(-) Kotajjliin i tcilanLi, 1C W X 725, 
21 M 1, 271 t 197 {1900) 

(7) Hurra 1 ul ccr c 1 ukter Dos®, 20 W B 
Iso (1S73), aiil KO Chaixli Cliarnii t 
M jiiranjan, 17 0 L J 115 (1913) 

( t) In thu m vttrr of riiuck(.r llh»;%an(Jas, 
liituUi.nl, Cri litur,AIurnrji, 1 11 1SJ(ISS3) 

( ») Itin ( hun 1 r I I uebun (it ih, 7 C 0 M 
(It'4J) 

('») tJ lUbijt !',]{ 

(7) Itamrbitilri t ]>raiit i li, .0 H 291 

ii"') \ 

(•'; KuK«)i 1 Nil k Unj 2^1 \\ 


N 318 {189C) 

(9) PajNnraini tnanira^lolian, iOC 
(1909) 

(10) Sruli Cliiiulra I’al Lliow lo ^ ' 

irioUua I’ra^nl I’ll Clioudr}, 10 * 

(lOU) 

(11) Ilaradhuii i Cbuiuli.r Mt Iiuii, U B 
bi*.c Vo 1.0 0(1902), Lotf till Ctuili'I 
Unnh. G W It Mw 127 

jaiibL-ii t Gin^akrwbtia, I 11 K I • ' ^ 
H7(19G7) 

(12) \«okik Kiiiti tr I KhiUrnm m 
^ <.«IG(1SJH) 

(IJ) Nilr-kfan. Itam ItuM. n, 7 U U ^ 

« 27 (I Wl) 
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claim to property attaclicd , (1) and an application to amend a sale certificate (2) 
a\ji order refusing lea^o to sue as a pauper under sect 409 (now 0 XXXIII r 7) 
may be reviewed , (3) also an order giving leave to appeal to the Privy Council , (4) 
and an order refusing such leave , (5) and an cx parte order admitting an appeal 
under sect 5 of the Limitation Act, (6) and an order under sect 76 of the Ecgis- 
tration Act of 1871 rejecting an application for registration, such order being 
m the nature of a decree withm the meaning of the corresponding section of the 
Code of 1859 , (7) also an order made on an appbcation under sect 63 of Act 11 
of 1874, such apphcation being a suit, (8) and an order dismissing for default 
an application under 0 XXI r 89 (9) It applied to proceedings under Act 
XXVn of 1860 m Bengal and the N W P (10) but not m ifadias (11) But a 
decision under sect Q of the Court Fees Act is not open to revision , (12) nor did 
the former section apply to proceedings under Bengal Acts ^ II of 1868 or VII of 
1880 , (13) nor to suits and proceedings under the X IV P Bent Act, 1881 , (14) 
but it did apply to proceedings under sect 103 of the Bengal Tenancy Act as 
being suits between landlord and tenant (15) It has recently been held by tbo 
Privy Council that a Revenue Commissioner acting imdtr Act XI of 1859, as 
amended by Bengal Act VII of 1808 bad no power to review his oun order 
setting aside a sale held for arrears of revenue, for such an older even if bad m 
law, was good and final as an order, and could not bo altered by him (10) 

“ Any person considering — Whcie a decree agamst several defendants 
has been treated as separate decrees for tbo purposes of special appeal, the 
Court was held to have no power to modify the decree on review m respect of 
defendants who had not applied for review otherwise )f the decree were common 
to all (17) 

“ Decree or order ’ ■ — An ex patle order ina> be reviewed , (18) so may an 
ex pa)lc decicQ although it is open to be dealt with under sect lOS (now 0 IX 


(1) CocLraoo v Iftcra La{ " U It "J 
(IbC) 

(2) Boojba Roj i Ram Kumar J(. V\ N 
374{1&0J) 

(3) lu th malUr of Uciasundiri 5 It K 
R Vj I 2J (1S"0) \darji t Vlanil ]i 4 R 
414 (ISSU) 

(4) Jcrl’riJi-tp J in G i u illn GolucI 
ll>C «91 uoU (l''S4) fo tra ViuLcruni2>&a i 
Indurji-ct 0 \V R Mis 97 (ISCo), tn re 
Woomatara u V\ 1 Ml« 1.0 (1 SCO) 

(5) Nanil Ktslioro t Ram Golam 3 t C 
1037 (UIJ). 10 C « V lUSj 

(C) VeuLatrajudu t Nagadu, J M 4>i0 
(ISSO), Masliaullah i VluncduIUli 13 C 73 
(liSO) 

(7) Ucasut i VbdouUab, 2 C. 131 .Sit 
J2l(lS7u) 

(S) Smith t iMcrctar\ of Stalf, 3 C. 340 

{ >) b'laiumatha i laul, .2 M. 1. J 14S 


(I9IIJ 

(10) ill th^ matter uf PoDcaKutx.r IG 101 
(lS7o) >4 VV R 370 llamccda Dcchcc t 
Koor U cbcc 9 W R 391 lu the matter ol 
RuLnuU 1 t 2S7(1S"C) 

(11) buu i CLcnamiiia o M H < 417 
(iv-o) 

(Id) lalkrwi. roLmd Nath 12 \ 1-9, 
lut>(lt>9tJ) 

(13) I.aUlr)ag( Jai \nra>ao — C 11 J 

(I4.(k>) 

(14) Maair ^ Ihakur Kl Lvri, 19 A 
u22(ISJ7) 

(15) Uhha Ml n r Durga CLurti, -u C 
140. -C U ^ 137 (169“) 

(16) Itaijnath Ram GoczAa r NanJ 
Kumar Sir^h, 1* U, 40 C. (l9l3) 

{17; I’lgoo r \V auooddecB, 16 \V 1^1 
(1S»T2) 

(IS) \mir Ha.an t VLms ] Ui, J \ Zu 
(1N*.0) 
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r 13) (1) When an appeal has been dismissed under sect 531 (now 0 XLI 

I 11), the Lower Court has no jurisdiction to review its judgment or decree, 
that decree having merged in the decree of the Appellate Court (2) The Code 
of 1859 only referred to review of decrees , but where a Judge had reviewed 
an order passed confirming a sale m execution of a decree, the Privj Council 
did uot treat that review as a nullity, but dealt with the case on its merits (3) 

Clause (a). — The admission of a special appeal debarred a review, e^eu 
though the person applying did not prefer the appeal , (I) likewise if the special 
appeal has been tried and disposed of (5) In such a case the Lo)\cr Court could 
not review so as to modify the substance of its decree, but it might for the 
purpose of correcting a clerical error ; (6) but if a review be applied for in proper 
time and before an appeal has been preferred, the Judge was held not pre\cnted 
from proceeding upon the application for review by the subsequent presentation 
of an application to appeal to the Privy Council, and he had full power ami 
was bound to proceed under the application for re^ucw , (7) but in that case the 
application for leave to appeal had uot been granted, and tho Madras High 
Couit formerly held that the preferring of an appeal subsequent to the applica 
tiou for rcMcw, stays the revicir proceedings (8) But the ^Ulababad High 
Court apparently hold a contrary opmion, for theie an order passed on rcMcw, 
purpoiting merely to amend the original decree, was held to amount to a new 
deeveo superseding the original decree, and an appeal filed pending review could 
nob be heard as the decree under appeal had ceased to exist (9) A lull Bench 
of the Madras High Court has now held that the icvicw proceedings arc nob 
sta} cd by the piefernng of an appeal (10) An applicant may mthdraw his appt il 
and apply for a review, (11) as by the cancellation of the order for admission of 
tho appeal it may be taken that no appeal had been admitted or preferred, hut 
nob where tho appeal instead of being withdrawn is actuall) dismissed (12) 
Clause (c^. — Ihis docs not include a judgment on i n-fticnco horn a Sub 
ordmatc Judge exercising the powers of a Small Cause Coiut (13) Ihc Madras 

(1) Uibi 21utto V Lain Lcgam, 0 A OS (1SS3) , 

Ilanliar V Buddu, 13 C L R 254 (3) Ibumaaadliflii i Ivarajaani, J7 M OO- 

(IbSJ), Portbli Xatli t I\hcttro 31oocc, 20 (15>04), OFcrrulid ni Cljciiia lUddi i 

\Y It JS1(1S73), MiAxuui Ram Manick, daobi Rtddi, 2' B , 32 31 41u(10O>) 

12 W R lOStlboj), Haki'iiijir t (9) Ivaiibai^a t Baldco, 23 V 240 

17 L U X OJl(iyil), Lil Cbct Xaraiii i (10) CUciua Ri 1 L « l>iJ laobilUd b 1’ b • 

Itamiial.loC W N 043 (1911) 22 M 110(1909), overruling ““ 

(2) Ptiry Vloiiaii t Jlolciidra, 4 C 1 J \arav vii, 27 VI 002 (1901) 

oeo (lAO) (II) Xan-ibbui .NUh ibhal. 9 B » ^ ' 

(J) tiir Ihiri i llurdeo Narain, J I Cb9(I'>72), Pan hi t IK vji, 7 B 23i (Is ^ 

\ ,20, 20 \\ U ll(lb7o) (Id) U»niaij v i Bliirmi.dO B 0,5. 

(DLucost bUilan.yW R 01(1^03) Bin UR SJ2 (I KJiJ) Ruu Kul«» ■ 

()RvjLhmei MbKhi.lM) R '»II VIumul.lsM lsi(la>0. I ul .lo Pan u 

{l5i j) rang i V( ro, 0 R H C , \ C I J (1^ ^ 

( 0 ) Oociaiiun I t sulltb 0 W )► 471 wb ro tin sjo ei >1 «i j-e d u la '1**1 i 

^ I ,,1 3^ eiiabli «ii u}i{ he ill il f r r 1 1 'v 1 > 1” 

(7) BLurrul Ob .1 I r I R u i (.ui , i V\ t * tl » I,.iuer ( uil 

K J{ls ). It R 1. I B 3 2 11 . -er (H) I ai I «n b i i 'v tar. 1'* ' 

Ir alrlU'a,.l-i »-( I- I (I**'-). (!■»') 
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High Cuurt lus laid (liit sect 17 of the l*iu\inctal bmall Cau&c Court Act is 
merely dircctor% ind not iiuudttory (1) but the Calcutta High Court has held 
the contrvrj (2) 

‘ Discovery of new and important matter or evidence — Ihough 
rc\ic« IS allowed ou this ground the Pruj Council ha\e rcccntlj pointed out 
that the Code exacts strict conditions so as to prc\cnt litigants Ijnng on their 
oars when thej ought to be loolmg for e\idcucc (3) It must be shown that 
It isprtnwyccic cMdcncc in the causc(-i) The new evidence must be clear and 
conclusivi. (j) It need not be suflicient pc/ fc to show that the previous decision 
was wrong or be such as to cause an overpowering balance of cv idencc m fav our 
of the applicant (6) But the discover} of evidence not originally available 
tending to prove that a decree had been obtamed by perjui} is ground for an 
apphcation for review (7) V judgment on special appeal cannot be reviewed 
mcrclv on the ground that new evidence to prove a fact had been discovered (8) 
inasmuch as it would have been inadmissible to impeach the decree on the 
hearmg of the special appeal itself, (9) though it might be good ground for an 
ipphcation for revnow to the Lower Court (10) 

Xhert h vs been a conflict of decisions is to whether a new and autbontativt 
exposition of the law is or is not now and important matter justifying the grant 
mg of a review Ou the one hand it bas been held that the publication of a 
decision bubsequeut to the case sought to be icviewcd being decided was ground 
for a zovicw (11) that where aicvicw was sought on the strength of a Full Bench 
decision it should have been made witlun ninety days of that decision (12) and 
that where a revnew had been irojierly gianted the case should be governed 
by any new exposition of the law laid down smee the date of the original 
decision (13) also that the dcctbion of the Privy Council in an appeal is new 
and important matter for the purposes of an apjilication for review in resj cct 
of a decree made on a subsequent accrual of the sanit cause of action as that 
on which the decree appealed agamst was based (14) Ou the other hand it 
has been held that i subsequent bull Bench case ovemilmg the authority on 


(1) Ilamosami t Ivuriau 13 M. 1 8 (1SS9) 

( } Jo^i Mur L Cialicii Dd}al 18 C 83 
(IbOO) 

(3) Kcssohji Issur e G I Rv Co II 

C W \ -1 (190 ) 

(4) Ram Dhun t Joy \ara a 1^ R 
o36 SB L R tpp 30 note (1869) 

(o) Hccra Lall t Ram Taruck 23 W R 
3_3 (18"o) see ilahabir Prasad i Collector 
of Mlahabad 30 A. 277 (1914) wLiroaeuit 
had been dismissed on tuo grounb sew 
evidence oa one alone u not ground for 
review 

(6) In re Vppa Rao 10 M 3 13 T t loo 
(ISbO) 

(7) MunsLi Mosuful ( Suicndra lii C 
\V N 1002 (1912) Vbdul Huq t Vbdal 
Hafiz 11 t W N lJo(19lO) LakI mi 


Nut Vli 33C 930(1911) loC V\ \ lOIU 

(8) Bbyrub^atht Rally Cbundcr 10 W 
I 112(13 1} 

(9) Jackamraal i Palnrapja o 21 H 0 
401 (IS 0) 

(10) Panchanant Radha^atb 4 B L 1 
213(13 0} ^a td Kj horc fin re the pLt tiun 
ol) 32 A. 71 (1909) 

(11) Achuta i VUmmaiu 10 21. 3o7 
(1886) Banco 1 r had t Radha P rsha I 
15 W R 143 (16"1) 

(12) Forbca t DyauutooUab 10 W R 415 
(1868) 

(13) Shama Churn i Bindabun 9 W R 
Isl (1863} Bura Boodho r Ko^lash 
Chundcr 6W R lOO(lSGO) 

(14) Wa^helat MaslucliD,13 B 320 (1885) 
UainLalr Kalka 33 A oGj(IDll) 
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wlucli the judgment sought to he reviewed had been based, (1) or the dlsco^e^y 
of a fresh authority, (2) were not grounds for granting an application for renew 
In the last cited case it was, howe\er, held that when a Court is satisfied that its 
judgment had proceeded upon an erroneous \jcw of the law this rule allows 
a review A new exposition of the law is, however, not a just and reason 
able cause for not ha^^Dg applied for a review within the time prescribed for 
such application (3) 


“ After the exercise of due diligence ” — This is the effect of the decisions 
in the cases cited (4) in the second of which it was held that although the 
petitioner stated he did not know of the existence of the evidence at the tune 
the suit was tried, it by no means followed that he ought not to have known of it, 
and that if he had made due search he might not have discovered it 

“ Could not be produced ” — ^Thismust be pro\ed to the satisfiction of 
the Court before it grants an apphcatiou for re\iew , (5) but an application 
for review haamg been admitted on other grounds, fresh evidence maybe recei'cd* 
though no reason has been assigned for its non production at the oriomal 
trial (6) 

“At the time when the decree was passed This rule docs not 
authorize the review of a decree which was right when undo, on the ground of tlic 
happening of some subsequent caent (7) 

“ Mistake or error ” — If the imstake oi erroi is on tho face of thtjudguicnt, 
or if It IS shown that the decision has proceeded upon a mistaken vicis of the 
law, (8) or if the error be on the face of the record, (9) or or the face of the judgment 
or the decree, it is char that it is irregular and incorrect or not in compliance 
With the provisions of the law, a review lies (10) The absence of afoiwal finding 
on an issue tried and decided by a High Court is not an error calling for tcmcw 
of judgment (11) 

“ Any other sufficient reason.” — hiht an error on a point of I iw »» 'i 
ground for reMcw,(12) the reason is not confined to cither positiic error in 


(1) \jnnt t MwlUo Das l> A 292 
(IsSl) , Kc alsoaia lliub CiiunUcr i Iladhil n, 
7 \\ It J05(lSi57), Dnarl anatb t ajamck 
Chuiidi-r, UM 1’ IU2(lbG*>) 

{i)\cllaja t JugaiiAtba, 7 M 3117 
(Ibsl), BLc aUo Uantc I\r»l aU t ItiJha 
1 i-bad l.> W It 113 (lb7J), Lhandi 
(.haraiii aionoranjuii, 17 C L J 4l0(iala) 
^3) ''liai la Churn t llii labuu, 3 W It 
Isl (IbCJ), Ilura Uoolho i 
(hunlr, U\N K lOOflbiO), Pun Iwuan 
I (.urui-u j II LU lb?, IS U H J17 
(ls%) 

(I)"- tuiiath i •' am bixmJunr 14 
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! >U I I a i laruil U 1 J-Sd**" ) 

( ) I )>• ArlkAl -xtli r Ki 1 > I II ml 3 


(1803), OuiKUJ ihnloor t Gocool MunJu 
low 1. 7(1871), Nubokilojci 
ChunJtr,20\V It 420 (1873) 

(0) lliliariLaU Irailakbc a)n}i,3 II ‘- 
\ C 216(1809) ^ ^ 

(7) Kotii{,iri t Icllanli, -IV I 
197. 1C IV \ 7.5(1300). - ^ 


(t) MmrupCIiind i HC.o.« 

(9) IIuBmnt C lUcl r uf MuwITanw* 
11 \ ITbdbaJ) 

(10) lUrhan 1 0 c 
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<»r new evidence to be brought forward winch could not bo produced on the 
first hearing (1) .iVnd the case^ do not limit the discretion of the Court, m 
saying what reason is good and sufficient or what may be so far requisite 
to the ends of }ustice as to support an application for review (2) The Court 
must decide this lu each case on its own circumstances The reason must be 
one suQicieut to the Court before which the application for review is made 
It may depend upon a question of law or upon a question of fact or of mixed 
law and fact It is not limited only to the cases in which the right to review is 
extended in England (3) It cannot, moreover, be treated as an universal rule 
that uo point can be raised on an application for revuew which has already 
b«en discussed and decided on the original hearing or that no new point which 
was not raised on the hearing can be argued on the application for review 
III each case the Court must consider and decide whether a review is necessary 
to correct any ev ident error or omission or is otherwise requisite for the ends 
of justice (4) The followmg cases therefore are cited, as instances only, of the 
exercise of the power, which however is not limited to such cases Where a 
Court wrongly excluded material evidence , (5) or refused to admit additional 
evidence on appeal , (6) or the parties and the Judge were under a misappre- 
hension as to the contents of a document, or the Judge alone was misled on the 
point , (7) or the Judge m deciding the ease omitted to consider the effect of 
important documentary evidence filed with the plaint which was not taken 
imuc upon and which materially affected the merits of the case , (8) or the 
question of limitation , (9) or discredited material documentary evidence with 
out inspecting it, or declared the report of a Commissioner unworthy of reliance 
because ho was a muhartir (10) or omitted to try a point which was urged before 
him (11) by mistake, (12) or hadplacedthconusof proof on the wrong party, (13) 
it was held that there was sufficient ground for grantmg a revifw As also 
in the case of omission to serve the respondent with notice of appeal 
and his consequent absence at the hearmg,(14) or the dismissal of a suit for 
non jomder of parties necessary under sect 85 of the Transfer of Property 
Act , (15) or the dismissal on the technical ground that the stamp was originally 
insufficient, but which was subsequently found to have been sufficient , (16) or 


(1) Rcasut Hossem t Abdullah, 2 C I3I , 
31 A 221 (187G) 

(2) rb As to the gcncraLty of these 
terms, see Gopal Chandra Lahiri v Solomon 
13 C 62 (1886) , and the case in next note 

(3) Amir Hasan t Ahmad All 9 A 36 
(18S6) 

(4) Chintamani v Pyan Mohan. 6 B I* R 
176(1870), 15W R F B 1 Bbawahalr 
Rajendra, 5 B L. R 321 (1870), Huree 
Pershadt! XundKishore, 17 W B 479(1872), 
Kalu t Viahram, 1 B 543 (1877) 

(5) Beasut i Abdullah, 2 C 140 3 T A 
221 (1876) 

(C) Bam Lall v Rung Lall, 17 P 47 
(1871) 

( 7 ) Gopal Chandra r Solomon, 13 C 62 


(1886) 

(8) Mahadovat '^appam, 1 M 393(1878) 

(9) Ramu Rai i Dayal Singh 10 \ 359, 
394 (1894) 

(10) Xbdul Rahim t Racha Rai 2 A 363 
(1877) 

(11) SussunAIiw Nasirooddeen, 16 W R 
134 (1871) Beharcc l.all t Troyluekho 12 
W R 223 (1869) 3 B L B , A C 346 

(12) toe r Huro Lall 16 W R. 150(1871) 

(13) Banhar « 3Iadab Chandra, 8 B L. K , 
P C 580 (1871) 

(14) Ghaashamt LalSmgh,0 A 61 (ISSC) 

(15) GirishCbunderr Juramoni,5C W N 
83 (1900) 

(16) Ah ALbar v Khurshed, 27 A C9o , 2 
A L. J 463(190o) 
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which the judgment sought to be reviewed had been based, (1) or the discovery 
of a flesh authority, (2) were not grounds for granting an application for review 
In the last cited case it was, however, held that when a Comt is satisfied that its 
judgment had proceeded upon an erroneous view of the law this rule allows 
a review A new exposition of the law is, however, not a just and reason 
able cause for not having apphed for a review within the time prescribed for 
such application (3) 

“ After the exercise of due diligence.” — ^This is the effect of the decisions 
m the cases cited, (i) m the second of which it was held that although the 
petitioner stated he did not know of the existence of the evidence at the tune 
the suit was tried, it by no means followed that he ought not to have known of it, 
and that if he had made due search he might not have discovered it 

“ Could not be produced ” — This must be proved to the satisfaction of 
the Court before it grants an application for rev lew , (6) but an application 
for review havmg been admittedon other grounds, fiesh evidence maybe received, 
though no reason has been assigned foi its non production at the original 
trial (6) 

“At the time when the decree was passed ’’—This lulo does not 
authorize the review of a decree which was right when made, on the ground oft ic 
happening of some subsequent event (7) 

“ Mistake or error ” — If the mistake or erroi is on the face of thejudgincidi 
or if It IS shown that the decision has proceeded upon a mistaken view of c 
law (8) or if the error be on the face of the record, (9) or or the face of the judgincn 
or the decree, it is cleat that it is irregular and incorrect or not in comphon ^ 
with the provisions of the law, a review lies (10) The absence of a formal fin 
on an issue tried and decided by a High Court is not an error calling for rcvic 
of judgment (11) 

“Any other sufficient reason. “^Whilst an error on a point of 
ground for review (12) the reason is not confined to cither positive error m ^ 


(1) Wit Lai t ilaillio Das, O A 292 (18CJ), Omiao Ihitoor i Gocool 

(1881) , eic also Vladliub Chunderr Radliika, 10 W 1* 7(1871), Nuboknliorc t 

7W U 105 (1807) , Divarkaiiatb i Manicl Cliundcr, 20 W R 120 (1873) ^ 

Chuiidtr, OU R 102(1808) ( 0 ) Dilmn 1 al v Irailalbomaji.S U * 

(2) Villaja 1 Jaganatba, 7 SI S07 V C 316(1809) 07 J \ 

(I8S1) B i oLo Ramo Persbad t Kidha (7) Kotogiri i Vcllanl 1 . 2J M 1 , ^ 

P p-had 15 W R 1-12 (1871), Cliaudi 197, 1C W N 725 (1000). 2 
< haraut Vlonoraiijan, 17 C I* J 416(1913) 771 1 1 C 

1) bhima Churn t Uindabun, 9 W R (8) Miarup Cliand i PutDa-scc, 


l8l (18C2). Uura Boodhu t Ko^lasli 
( liun 1 r 0 VV R 100 (P'iO), Puticbauaii 


(1887) 

(0) Hus kiiii t 
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■ (,uru las 
(1872) 


■» 11 U U 187, 18 U R 217 


11 A 170(188J) 
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Dt new cvidonce to be brought (otTsdrd winch could not bo produced on the 
first hearing (1) iViid the cases do not limit the discretion o£ the Court, in 
sa>mg whit reason is good and sufficient or what may be so far requisite 
to the ends ol justice as to support an application for review (2) The Court 
must decide this in each case on its own circumstances The reason must be 
one sufficient to the Court before which the application for review is made 
It may deiund upon a question of law or upon a question of fact or of mized 
law and fact It is not limited onlj' to the cases m which the right to rea icw is 
tiknded in England (3) It cannot, moreover, be treated as an universal rule 
that no point can be raised on an application for review which has already 
b^en discussed and decided on the original heating or that no new point which 
was not raisi.d on the hearing can he argued on the application for review 
In each case the Court must consider and decide whether a review la necessary 
to correct any cMdeut error or omission or is otherwise requisite for the cn^ 
of justice (1) The following cases therefore arc cited, as instances only, of the 
exercise of the power, which however is not limited to such cases Where a 
Court wrongly excluded material evidence , (5) of refused to admit additional 
evidence on appeal , (6) or the parties and the Judge were under a nusappje- 
lieusion as to the contents of a document, or the Judge alone was misled on the 
point , (7) or the Judge m deciding the case omitted to consider the effect of 
important documentary evidence filed with the plaint, which was not taken 
18 .SU 0 upon and which materially affected the merits of the case , (8) or the 
question of hnutation , (0) or discredited material documentary evidence mth 
out inspecting it, or declared the report of a Commissioner unworthy of reliance 
because he was a muhamr,(10) or omitted to tr> a pomt winch was urged before 
him,(U) by mistake, (12) or had placed the onus of proof on the wrong part) ,(13) 
It was held that there was sufficient ground for granting a revK'W As also 
m the case of omission to serve the respondent with notice of appeal 
and lus consequent absence at the hearing, (II) or the dismissal of a suit for 
non joinder of parties necessary under sect 85 of the Transfer of Property 
Act , (15) or the disoussal on the technical ground that the stamp was originally 
insufficient, but which was subsequently found to have been sufficient , (16) or 


(1) Rcasut HosseiD t \bdullab, 2 C 131 , 
31 A. 221 (187G) 

(2) Ib As to tho generality of these 
terms, see Gopal Chandra Lahtri v Solomon 
13 C G2{18SC), and the case in next note 

(3) Amir Hasan t Ahmad Alt 9 A 3G 
(18SC) 

(4) Cluntamani t> Pyan Slohan 6 B k U 
I7G(1870), 15 W R F B 1 BLawabalr 
Rajendra, 5 B L. R 321 (1870), Hurco 
persbadv NundLjaliore, 17'\V R 479(1872), 
Knlu V Visliram, 1 B 543(1877) 

(5) Reasnt t Abdullah, 2 C 140 3 I A 

221 (1876) 

(6) Ram Ull t Rung Lall, 17 U 47 
(18-1) 

(7) Gopal Chandra v Solomon 13 C C2 


(1886) 

(8) BlahadoTat %ppanj. 1 11 398 (1878) 

(9) Ramu Rai i Dayol IX^gh, 10 A 359 

394 (1894) * ’ 

(10) Vbdnl Rahim v RacU Ra, i A 363 

(1877) i 

(11) Ilussun Ahv Na4.irj<jdecn P 

134 (1871) Bcharoo Troylucklio ]« 

WR 223(1869) 3 R , A C 340 

(12) \\i,ei Hurol^lg^ ISOdRiu 

(13) Harihar t Chandra, 8 B L R 

P C 580 (1871) / ^ 

(14) Gha^^t^LaiSu,gh,9A CUlfifini 

(15) Ginshn^^d^j, jujamoni 5C W >, 

83(1900) / 

(16) All -e Kburshed, 27 A 095 , 2 
A L. J 4|S (1905) 
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wliero the point was raised for the first time in delivering judgment ;(1) or 
the Judge had made an error in csUculation ; (2) or had based his decision on 
a decree which was subsequently B§t aside on appeal.(3) The production of 
an authority, which ought to have been but which was not cited at the first 
hearing, laying down a view of the law contrary to that taken by the 
Judge, is sufficient ground, (4) though formerly it was held otherwise. (D) So 
where the Privy Council had given an authoritative exposition at variance with 
the decision of the High Court on which the decree sought to be reviewed had 
been based a review was allowed (6) 

A decree against a minor properly represented in the suit cannot be re- 
opened on review by the minor on attAiniug majority, on the ground that the 
decree did not reserve an opportunity to him to show cause against it on attain- 
ing majority, (7) but otherwise where the Court passing the decree in terms of a 
compromise against a minor did not inquire into the circunistauccs which led 
to the filing of the petition of compromise nor granted any leave to compromise 
under sect. 462 (now 0. XXXII. r. V).(8) Where, however, he seeks to set 
aside a decree on the ground that the compromise made by his guardiau and 
on which the decree was based was fraudulent, his remedy was formerly held 
to bo by suit and not by way of revic\v.(9) But by a later decision it was held 
that fraud practised upon a party in connection with a petition of compromise 
was a good ground for reviewing the decree made thereon. (10) A mistake m 
copying out a petition of compromise may not itself be a good ground for review, 
but coupled with an allegation of fraud it is.(ll) 

A review has been refused to be allowed on the ground that if the facts 
had been better or more fully placed before the Court the decision would ha^e 
been diflerent,(12)cvcu coupled with tho fact that there was a subsequent decision 
of tho Privy Council on the point, the petition being seven years after the decision 
sought to be reviewed ; (13) or merely to supply defects on the part of pleaders 
in their conduct of appeals; (14) or to enable the Court to reconsider its judgmon* 
on the same evidence ; (15) or on the ground that the Court improperly jicglcctci 
to examine a witness, if the objection was not taken when the case was hear 
by the Court of Appeal ; (10) or that the Court's deci.'iion is contrary to t ic 


(1) Gungapershad e. ilaharaiii, 12 (8) Barliaiuilco v. Baiuu-$i, S C. L- J* 

(I.SSl); Sulhniaii V.'Ncw Oriental Bank, J5 (190)) ; scoal30.tu^hootO'>hr.Taral’ra‘'aon‘*. 

B 271 (JSOOi 

(2) .Mirza Akbur f. MuUick, 25 W. K. 03 
(lS7o) 


10aG12(lS8)). 

(10) Rasik Cliaiidra i’. lUjnni Bntijan, 


(3) .Moorarco f.Maliomcd Akni.a1,22 W.Il. C. W. N 2S0 (11105). 


101 (187}). 

(1) 'luliaiuma I Vusul f. Ab<lul K 
10 I. A. 101 {18f»0)\ Jalra t. Anl ‘ 
.UO(IVJC). \ 

(5) i:i|, m t. 15tsUir\l C. 185} 
:i^2(ls7:.). \ ■' 

(‘d Bati'o r. j i . I' ”ia r 
w It. 1 n (isTi 


(in ib 


(' 

w. 


'it Churn t'. Dwxliiiitft"'* 
i>). 

''PI V, Bam I.otliun, 19 b. B 
i«tb 1-. lu'l'M.iiatli, 9 

vv.i:. i--* 
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of oMdcncc {!) Iho Privy Couucil Laa, lio'5\c>cr, held that the dccibion 
m the I'lst mentioned case does not limit the discretion of the Coiut m saying 
what reason is good and suflicitnt or wliat may be so far requisite to the ends 
of justice as to support an application for review (2) Ihat the Appeal Court’s 
dcciaion w 13 based on a ground first raised in appeal was held no reason for 
granting a review (3) And grounds which virtually disclose reasons for an 
appeal from a decision cannot, it has been said be the bases of a review (4) 
It bas also been held that a point raised on appeal but abandoned in argument 
cannot ordmardy be a ground for review , (5) and that the fact that one 
Divisional Dench of the High Court has decided a point at variance with the 
decision of another Dmsional Bench is not such a ground (0) 

“ May apply " — The proceedings taken to obtain a rev lew pass tlirough 
three stages In the first place the party applies for a rule, which application 
13 either granted or rejected Ihis is tho first stage If the rule is granted 
the othi.r side shows cause upon which the rule is made absolute or discharged 
This 13 the second stage The last stage is where if the rule is made absolute, 
tho case is directed to be reheard and an order or decree passed upon such 
liearmg The appbcation should if possible be to the Judge who passed the 
decree or order sought to be reviewed , or as the Privj Council has put it — 

* We do uot say that there might not be cases m which a review might take 
place before another and a different Judge , because death or some other un 
expected or unavoidable cause might prevent the Judge who made the decision 
from reviewing it but we do say that such eseeptions arc nllowible only ix 
ticccsiilate We do say that in all practicable cases the same Judge ought to 
review ' (7) Expedition m presenting a jietition for review is indispensable (8) 
A patty applying must show that there is good and suflicient cause for granting 
tho review before he can be heard to argue that tho decision is erroneous (9) 
There may be exceptional circumstances which will wanant the Judicial Com 
mittco m allowing even after an order of His Majesiy m Council has issued 
upon their report a re hearing at the instance of one of the parties but this 
13 an indulgence with a view mainly to prevent irremediable injustice when by 
some accident without any blame the party has not been heard and an order 
has been made inadvertently as if he had been heard (10) An application 
for review is the proper metliod of setting aside adecrcomadcon aconijiromise (11) 
hs to whether a second application can be made for review seer 9 po^t 


(1) Nasiruddiu v Indronarajao B L K 
P B 3C7, 5W R 93 (1800) 

(2) Beasut v VWooUab 2 C 140 3 1 t 
221 (187G) 

(3) Cowell t Vloliadeb 17 W B ISi 
(1872) 

(4) Slico Ratan i Lappu Ivuar, 5 \ 11 
(1852) but SCO InirHa'ant Vhmad Vb 9 
A 30(1880) 

(5) Sabapalliii Subraya 2M 5S(I8"8) 
(0) Nobcen Kislicn t 5hib Fenbad 9 W 

R 101 (1808) 

( 7 ) Mol esl ur Smgb i Government of 


India 3W R 45 7 Moo I \ 301(18o9) 
followed m Surut Soondorco v Rajendur 
Ktahocc, 0 W R l2o (1808) and sco 0 
XLVn r 2 

(8) Moheahur Singh t Government of 
India 3W R 45, 7 Moo I A 30 (18o9) 

(9) Bbowabalt Rajendra 5 B !■ R 321 
(18 0) 

(10) In rt \ppa Rao, 10 M 73, 13 I A 
loa(I3SG) 

(U) Aushooto«h i Tara FraKanna 10 C 
C12 (1834) 
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0 ^ - 

'•mt undtr .Vit o, ^dlt(l I oi llic Court Tecs Act, (1) but tbt Bombij Hi^'b 
Court Iu^e held th it the Court fee need oulj be iuflicient to co^c^ the amount 
of the claims m rcf,ard to ^\liich review was sought (2) In calculating the 
cighty-nmc da}8 within which an application for reMcw may be presented 
on payment of half the fee leviable on the plaint or memorandum of appeal 
under Art 5, Sched I of the Court Fees Act, 1870, the time during which the 
Court IS closed for vacation cannot be excluded (3) 

2. application foi review of a deoce or order of a 
To whom applications Coiut, not being a High Court, upon some 
lor review maybe made giouud other than the discovery of sucb 
new and important matter or evidence as is refened to 
in )ule 1 or the existence of a clerical or antlimelical mistal<6 
or eiroi apparent on the face of the decree, shall be made o)d\j 
to the Judge who 'passed the decree or made the order sought to 
he icnened ; hut any such application may, if the Judge iiho 
passed the decree oi made the ordei has oidered notice to issue under 
ride ’t, sub rule (?), pioviso (a), be disposed of by hs successor 

To whom applications for review may be made — This rule cumhmc^ 
sect GJl of Act X of 1SS7 and the last clause added to ect 026 of 
Act XIV of 1882 b> Act VII of 1888 The wording his been ehanoCil, and 
the rule his been framed to include orders is well is decrees, the words * or 
the existence of rt”ha\ebeeii substituted for “ «(i»ie ’ind the word" nriMwfhwl 
mutala'" idded 

“Upon some ground other than”— ihi* dots not iucIuiIl suppi '•d 
errors of judgment , (4) nor the ground that the oidir comjilamcd of was luudi 
in the ibscncc of or without notice to \ partj (0) But where a minor on ittiiu 
ing imjorit} iiiphtd to set aside a decree made on a compromi e during I*" 
nunorit} on tin. „rouiid that the Court did not inquire into the circuinstinef^ 
winch led to the filing of the petition of coiaprouuse, and lint the record showed 
no leave to compromise hid been granted under sect 1G2 (now 0 XXAII r ») 

It Was held that the successor to the Subordinete JudoC who heard the origii ‘ 
e ise w IS comi»etent to entertain the applicatu ii for reviei. (0) 

“ How and important matter ' — V deeiaion of the l’n\} Louneilm 
ipje il his Im-ch held to be new iiul import int nutter lur tlie purpu es of ai' 
ipjlie itioa for ie\KW in n peet of i decree inide on i nl rqutnt iicrud o 
the line c lUse of aetiuii is tint oil wliieh tie ileirie jjijx iled i^.uiLit w i'' 
hi * el (7) Ve il ei IK ti •» to r I 

II) N bn el ir Ira i JI bui e 1 Ltir, I ( ) KUiii K vi iji i 111 a j* 1 r o j« 11 I' 

« W N - 'J (Is >) lul 

(-) /n rf Mai ! ,r (. 1 i Ulir, 1 11 _ (« } J m M 1 * * I i 1 I- J ‘ 

(MT J (I.JI) _ ^ 

(3) /n r' Kola. J M 13l(lS'.j (TJ Wa,. 1 la. Mo. lu lii . 13 H 

(1)1- w. t> 1 . Mii. la . h I no I AM I-lr Kell* 13 ' (IJfU 
(!•* 0 
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‘ Shall bo made ” — llic itmarLa oi tho I’nv) Council in regard to tx 
pcdition in prc«;(.nliiig applications for rc\ic\\ should be borne in mind Their 
Lordships ‘J'lid, ‘ \\ c do not say tint there might not be cases in which a review 
might take place before another and a different Judge , because death or some 
other unexpected and una\oidablo cause uught prevent the Judge who made 
the decision from reviewing it , but wo do saj that such exceptions arc allow 
able only ex necessitate We do saj that m all practicable eases the 
same Judge oUj,ht to review , and that for the attainment of that object, 
cxjicdition m pri. cnting a petition for the rcvievv is indispensable, and the 
onlj practical course for attaining that end is by accelerating the hearing of 
the review before accident or unexpected events shall have removed the original 
Judge ” (1) 

“Made’ — ^\hclo a petition for review of judgment is presented to the 
Judge who delivered it and he duccts notices to issue thereon (2) or duccts 
the application to be entered ou tho register and that the fees foi bcrvice of 
notice bo deposited and is then transferred las successor has jurisdiction to 
nuke tho order sought to be revised (3) In such cases the grounds for leview 
ire nut confined to those mentioned m this lule But it would be otlicrwisc 
where the Judge to whom tho petition was presented merely ordered a copy 
of the decree to be produced and did not issue notice (4) The Allahabad High 
Court, however, have construed made ’ to include a hearing and determination 
of tho application for review (o) This variance of opinion has been set at rest by 
the concludiug clause of this rule which has affirmed the decisions of tho High 
Courts of Calcutta '\radras and Bomba) 

“ Only to the Judge ’ — The priinar) intention of gnntiug a review is 
a lecoiisidtration of the same subject b) the same Judge as distinguished from 
ui appeal which is a Iicarmg before another tribunal (0) If a Court has been 
abolished and its busmess transferred to another Coxut presided over by another 
Judge, the latter cannot entertain an application for review except m the case* 
mentioned m tins rule (7) nor can a Judge by trausfemiig a ease to his own 
file confer ou himself the power to review an order of disnussal pronounced by 
a Judge subordinate to him (8) A Judge of a Mofussd Small Cause Court has 
juriadiction to review a case tned by his predecessor subject to tho provisions 
of this rule (9) 

3 The pwmsions as to the form of prefer) mg appeals shall [s 
Form ol appiicaiioni Jpply. nmtatis mutandis, to applications for 
for review review 


(J) Mdicsljur S ngb r Ouvcri ment of (ti) Mol osLur bingh x Goternment of 
In ha JW U 4i> "Moo I V 3J4(lbja) Ind» 3 W T 45 7 Moo I V 301(18oJ}, 

(-) Karoo Si i^li Deo Naraio 10 C 80 faUainscr Ah t JagaiiiiitL 17 G W N 403 

UC I It 2iil (lsS3) Ramasanii t» Kuri u (1912) 

1331 I78(lsS9) GanidtvJivan 10 B 003 (7) baraigapaiii x \drd>aiusai ii, 8 M 

(ISOl) ol»7(li>Sd) 

(3) Fazil llLiMas t Jamadar 13 C 231 (8) GoUm ti llurrieli CLuuder, W I, 

(IjjSC) (18l»l) Mix 23 Itam Nath v Gowbur, 3 

(4) Cbcru i Clicru 13 VL 500 (ISbJ) ^ W P IL C .,30 (1870) 

(5) Pancham v Jbinguri 4 A. -»S (1SS3) (9) Sbuiii«bcr r Kurbut, 0 C. 230 (1880) 
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Form of applications for review — This lule corresponds with sect 
62 j in the Codes of 1877 and 1882, save that “ frovmons ’ has been substituted 
for rules hereinbefore contairucd^* and ** ^referiing” for “ mahng ’ Apphci 
tions for review should be drawn up in the same manner as applications for 
the admission of special appeals, and should set forth concisely the grounds of 
objection to tbe decision sought to be reviewed (1) The Bombay High Court 
has held that the petition for review must be accompamed by i cop} 
of the decree sought to be reMewed, (2) but the Allahabad High Court Ins 
held the contrarj (8) If the grounds of review are certified tliey should he 
certified by the pleader who appeared ongmally in the appeal (4) In granting 
a review the Court should not travel beyond the grounds mentioned in the 
application for review (5) 

1 4 (1) ^Vhere it appears to the Couit that there is not 

Application where re- sufficient ground for a review, it shall reject 
the apphcation 

{2) Where the Court is of opinion that the apphcation for 
Application wbe/e review should be granted, it shall grant the 
granted Same 

Provided that — 

(a) no such apphcation shall be granted without previous 
notice to the opposite paity, to enable him to appear 
and be heard in support of the decree or order, ^ 
review of which is apphed for and , 

(h) no such apphcation shall be gianted on the ground or 
discovery of new matter or evidence which the 
appheant alleges was not within his knowledge, or 
could not be adduced by him when the deciee oi 
order was passed or made, tvithout stiict pioof o 
such allegation 

Applications where rejected and when granted — iiusrulocmboclic^ 
part of sect 378 of Act VIII of 1859, •vnd coucsi)onds, save for 
^\ord3 m Italics and the omission noted below, wnth sect 020 of the Codes 
1877 and 1882 In Act VIII of 1859 the firbt chuso ran, “ Ifihc Court 
he of opinion that there are not any sujfictenl grounds for a nx iciv, it shall rcjxc 
apphcation , ” the prt«ent wording of that clau'-c Mas adopted by Act - 
1877 In the second clause that Act added the words “ apjhcationfor I 
before “ rctieuj ” and substituted ‘ should he granted " for “ desired li necessary ^ 
c/rreci an evident error or omission or ts (dlcrut^c nquisitefor the ends (f 


(1) MaUadnji i \ahal, 1 U U U IW (I) Jtoihxaut Imto lOW It 
(IbGl) loont,0«»Ki- llrlt^»‘hIuJllbUull^»' 

(-1 Uarjl Lduljl t> Mamkji Dlulji, 4 11 Co..n\ U 130(lb75) ^ 

tH(lSSo) (o) luma Chan Ira « ''“ul u 

(3) Wftjj 1 Ml r \awal Kitliurc, 17 V -IS CUN IbS (1001) 

(laOS) 
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aud “ granl the same ” for ” grant the rcizcw * Proviso {6) i\as added bj the Code 
of 1877 The present Code has substituted “ ulicrc ” for “ if ’ and added the 
words “or order" and “or made" appearing in italics, but has omitted the 
words “ and the J udge shall record unlk his own hand hts reasons for such opinion ” 
before the first pro\’iso (1) Clause (c) of the former «cction has been embodied 
in r 2, ante The form of Isotice is given m the First Schedule, Appendii G, 
No U 

This rule applies to orders rejecting or admitting rcvitiis and not to judg 
ments on review (2) A decree of a Division Bench of the High Court dismissing 
an appeal for default in depo'^iting the estimated costs of preparation of the 
paper book can only be set aside by an order under this rule (3) 

An application for review involves three stages It commences ordinarily 
with an cx parte application under sect 823 {now 0 XLVII r 1) The Court 
then may either reject the application at once, or maj grant a rule calling on 
the other side to show cause why the review should not be granted In the 
second stage the application may either be admitted or rejected, and it is 
obvious that the hearing of the rule maj mvolve, to some extent an mvcstiga 
tion mto the ments If the rule is discharged, then the case ends If, 
on the other hand the rule is made ab'olutc, then the third stage is reached, 
the case is heard on the ments and may result m a repetition of the former 
decree or m some variation of it Though in one aspect the result is the samo 
whether the rule is discharged or on the re hcanng the onginal decree be repealed, 
m law there is a material diflcrcnee, for in the latter ca«e the whole 
matter having been re opened there is a fresh decree In tl o former 
case the partus arc relegated to and still rest on, tlic old decree (4) In 
practice these three stages are not always kept distinct, hut ore sometimes 
colnbmcd (5) 

“ Shall reject the application ” — Sucb rejection c iniiot alter tlio 
judgment sought to be reviewed or the decree founded upon it and nothing 
which the Judge sajs with reference to his refusal to ,.rant tiie rwiiw can lx. 
biiidmg '0 as to alter such judgment or decree (C) \\licrc on special appeal 
the case was remanded for trial of i particular i ue, and an application for 
review was imadc in order that the suit might be remanded for the trial of anuthtr 
Uisue, It w IS laid tint as that would involve going tliruu^h the record 
ag,aiu the applicition could not be granted as it would in fact K to grunt a 
second special ippcal (7) 

“Shall grant the same” — liwUr tl Cod<- of ls>J winch providtd 
that when an appliratiuii for nvicw was btjond tie jirt-cnUd tine a Jud^o 
sliould ncorJ his nu ons for admitting it tuih proccvdin.’ and lit ordir 

(I) bix lliakur ''hui k r lluk>li r lUI 7 Ik.^ L. Ik C**! 

uantbingh 1 L W N .'03(1'>9^). s i -• M ULLraj r Is \\ m 

C 333 191 (Is-.’) 

(J) Vjxir t Iluwah Itje I Ind. Jut N ** (o) lU—kurTt r ilotLixr 'I Lun Ik 

3J7(I&Ct) I...XIS-3) 

(3) « IVxki I’lnkad .4 C (7) Jt- -•■jo r 

3v,0 (!'' X) *) 

(4) \ adiUl r t ul Laud, 30 Ik (1 , 


12 U 1.. 4 J 
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Form, of applications for review — Tins iitlt corrcspoutis witli sect 
02 j m the Codes of 1877 and 1882, save that “ -provisions ” lias been substituted 
for rules hcreinhefore contained*’ and jyrefernng” for "making” Applica 
lions for review should be draivn up m tlio ‘^ainc manner as applications for 
the admission of special appeals, and should set forth concisely the grounds of 
objection to the decision sought to be icviewed (1) The Bombay High Court 
has held that the petition for review must bo accompanied bj a copy 
of the decice, sought to be rcMcwcd,(2) but the ./Vllababad High Court has 
litld the contrarj (3) If the grounds of reaicw aic certified they should be 
certified by the pleader who appeared originally in the appeal (4) In granting 
a review the Court should not tra\cl beyond the grounds mentioned in the 
application for review (5) 


4. (1) Whcic it appears to the Couit that there is not 

Application where re- sufiicicut ground for a revieiv, it shall reject 
^®®*®** the apphcation. 

(2) Where the Court ?s of opinion that the application for 
Application where review should be granted, it shall grant the 
same 

Provided that — 

(а) no such apphcation shall be gi anted without previous 

notice to the opposite paity, to enable him to appear 
and be heard m support of the deciee oi aider, a 
review of which is apphed for and 

(б) no such application shall be gianted on the ground of 

discovery of new matter or evidence which the 
appheant alleges was not within lus knowledge, or 
could not be adduced by him when the decree or 
order was passed or made, without stiict proof oi 
such allegation. 

Applications where rejected and when granted.— i’bis rule embodies 
part of sect 378 of Act VIII of 1859, and coiresponds, save for the 
words in italics and the omission noted below, with sect 620 of the Codes o 
1877 and 1882 In Act VIII of 1859 the first clause ran, “ If the Court sha 
he of opinion that there aie not any sufficient grounds for a revicxo, it shall reject t 
application ; ” the present wording of that clau*'e was adopted by Act A 
1877 In the second clause that Act added the words application for 
before ** review ” and substituted “ should he granted ” for “ desired is necessary to 
correct an evident error or omission or is othenoise requisite for the ends of justice, 


(1) Maliadaji v Vithal, 1 B II O 186 
(IS&l) 

(2) Adarjt Ldulji v Alanikji Ldulji, 4 B 
414 (18SO) 

(J) Wajid All t l«aual l\.i«horo, 17 A 213 
(1S93) 


(4) Rousseau v Pluto. 10 W B Ii4(lS«»)’ 
loongOuDgf BntjpliIndiaSlcamNa^ g** 

Co , 24 W B 430 (1876) 

(6) Purni Chandra t .Nil Bladtul'' 

C W N 485 {1901) 
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and “ grant the same ” for “ grant the rcixctc ” Proviso {b) was added bj the Code 
of 1877 The prc'=cut Code has sub'^titutcd “ uherc ” for “ i/’* and added the 
words “or order” and “or made'* appearing in italics, but has onutted the 
words " and the Judge shall record tnth his own hand his reasons for such opinion ” 
before the first proauso (1) Clause (c) of the former section has been embodied 
in r 2, ante The form of Notice is given in the First Schedule, Appendix G, 
No 11 

This rule applies to orders rejecting or admitting reviews and not to judg- 
ments on review (2) A decree of a Division Bench of the High Court dismissing 
an appeal for default in depositing the estimated costs of preparation of the 
paper book can only be set aside b> an order under this rule (3) 

An application for reaaew maolaes three stages It commences ordinarily 
with an <xc parte application under sect 623 (now 0 XLVII r 1) The Court 
then may either reject the application at once, or may grant a rule calling on 
the other side to show cause wlij the rcaaew should not be granted In the 
second stage the application may either be admitted or rejected , and it is 
obvious that the hearing of the rule may imohe, to some extent, an investiga- 
tion mto the ments If the rule is discharged, then the case ends If, 
on the other hand, the rule is nude absolute, then the third stage is reached, 
the ease is heard on the ments, and may result m a repetition of the former 
decree or m some \anation of it Though in one aspect the result is the same 
whether the rule is discharged or on the re hearing the ongmal decree be repeated, 
m law there is a mateml difference, for, m the latter case, the whole 
matter having been re opened, there is a fresh decree In the former 
case the parties are relegated to, and still rest on, the old decree (4) In 
practice these three stages arc not always kept distinct, but arc sometimes 
ccflnbmcd (5) 

“ Shall reject the application ” — Such rejection cannot alter the 
judgment sought to be reviewed or the decree founded upon it, and nothing 
which the Judge sajs with reference to bis refu'al to grant the review can be 
bindmg so as to alter such judgment or decree (6) Where on special appeal 
the case was reminded for trial of a particular is'uc, and an application for 
review was made in order that the suit might be remanded for the trial of another 
lisue, it was held that as that would involve going through the record 
agam the application could not be granted, as it would m fact be to grant a 
second special appeal (7) 

“Shall grant the same” — Under the Code of 18o9 which provided 
that where an application for revuew was beyond the pre«cnbcd time a Judge 
should record his reasons for admitting it, such proceeding and the order 

(1) See Ibakur SliunLcr Eukslt i Bal 7 Bom. L. R CW 

waDtSmsli.4C W N 203(lStW), s c,27 {5) Lekhraj i Kaolija bingh. 18 V, U 

C 333 491(1ST») 

(2) \pcart Howah Bye. 1 Ind. Jur \ S (6) Kamhufrvr MothoorJIoLun,20^\ R 

237 (1SG6) 450 (1873) 

(3) FaUmuimissa i Deoki Pershad, 24 C (7) Ju^gobuaJlioo r Wise, 12 R. 4o9 

3o0 (1890) (1869) 

(4> \ addal v FulekauJ, 30 B 50 (1 jQo) . 
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t]ic icvicw could be unde lu ouc and tJie imt proceeding (ij An 
Older intended to operate as an order for review is not iiualidatcd by an irregu 
hrity m its form by reasons of whieli it iiurpoits to be an order made on an 
application to set aside the decree and restore a suit for trnl (2) Tlic 
order made under tins rule is not one on the rc hearing of the case on review 
that comes later (3) Althongli a District or Assistant Judge or Special Judge 
under sect 74 of the Dekklian Agncultuiists "Eelief Act is not go\erned by 
this Code, he Ins discretion to grant a review on the ground of imstake (4) 
or non service of notice , (5) and Jio niay review an cx jmilc order , (6) but 
notice of tire application niust be served on the otlier side (7) The Codes of 
1877 and 1882 requued the Judge granting an application for review to recoid 
With his own hand lus reasons for his opimon, and it was held that this 
should be done before the review of judgment was granted (8) The failure 
to do so did not necess irdy make tlie act one without junsdiction,(9) but 
such an order was bad and the ease must bo icmanded (10) This was not a 
hard and fast rule , the words wcie duectory, and the order was not necessarily 
invalid though theic might bo cases in winch it was necessary m the interests 
of justice that the icasons should be recorded, and m such cases the 
recording would be essential to the validity of the order (11) granting 
a review the Court should not travel beyond the grounds mentioned m the 
application foi review (12) 

Clause (a) — Notice must be served on the opposite party to appear before 
a suit can be revived , (13) but not in the case of a review of an application for 
the adnuBsion of a special appeal, as such application being QX fa)te, a review 
of the same is aho ex parte (14) In the Codes of 1877 and 1882 this clause omy 
made mention of decrees and not orders Tlic omi''Sion has been lectifiecl py 
the present rule 

Clause (6) — Loid Komillj,M R , said, "Re hearing a c luac upon obtaimng 
fresh evidence is a most dangerous practice It is the duty of suitors to tu o 
forward all then evidence at the first and nothing would be more mischievous 
than to allow tlie principle to prevail, that a person should endeavour to g 
a case heard upon imperfect evidence, and tiust to succeeding on that cvideuce 
and then, when it is found that he lias not succeeded, to bring forward fur 
evidence ” (15) AVhen i Judge wrongly construed a document, an apphcalio^ 

(1) Aujonmssa v Sarj Kant, 11 W R 56 (10) Gyanund t Ccpiii Moliun, 22 C 3 

(1869), sc 2BLRAC181 (1895) 

(2) Mamckai Gurusami, 23 M 196(1899) (11) Mamclca v Guiusaini 23 W 

(3) Rajendro Protab v Bhowabul, 14 (1899) . 

W R 105 (1870) (12) Puma CIiuuUt. v Kil MatH i 

(4) Badancliarya v Eamclnn Ira, 1 Jl> 113 OWN 185 (1901) 

(ISIJ) (13) Ip re Iluro 11 bun Jlool n}*-*^* 

(5) Rain-sij)^ Babu lU B liO(l8J3) W R 135(18 I) 

(b) Ramcbandra i DiauiaU 20 B -81 (14) Joy Koomai t Eshaui.lSU 1 

(IbOo) (1873) 10 B L R 155 

(7) Ilupcbandv Balvant.llB 591(1887) (15) LandGadibComiany/ ^ 

(8) Bbaironi Ham Sihai, 3 A 310(1888) I R 5 Ch A C 703 (1870), -jj 

(9) Ubrafaimiasa v Inatt Ilosscm 13 W sowjilssuri G I P Rj Co IIC ' 

H 5 H L R 31G (1907) P C 
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(or tho purpu't uf toimtiiij} the ciiui un attouip uiitd bj another bimilar 

document to assist the Court A\as held not to bo an application coming wthin 
this rule (1) lien tlic new cxidcucc was aanilablc to the applicant and might, 
with an) thing like diligence, ha\o been produced by Jiim, the application for 
rtaaew w is refubcd , (2) but where the applicant produced with his application 
for review certain documents to show that the Judge's decision was erroneous 
on the evidence originally before him, it was litld that lie was not in fault in 
not producing them previously, as the) were not originally necessary to the 
proof of Ills claim (3) The applicant must also show that the now evidence 
13 pnnid facie cvadcuco m the cause (4) 

“Strict proof” — Tiic Pnvj Council have lecently emphasized this con 
ditiou (5) Want of such proof is a ground of appeal , (C) and the decision on 
icvacw must be reversed , (7) but where u party had no opporlunit) of gl'^ng 
such proof Qwmg to the opposite party, who had notice, not appealing and making 
no objection, tlic opposite part) cannot afterward-* be allowed to object (8) 
Strict proof nKaus proof according to the forms of law, that is, with close 
adherence to rule (0) It is not sulhcieut to make aii affidavit that the 
applicant was not aware of tho existcuee of a document, but he must also 
show that he used duo diligence and made inquiries to ascertam its existence 
uid found it was not available ,(10) but an applicant for renew on tho ground 
that lie had not been alTorded sufficient time to produce a document at the 
original heaimg has not to prove the document was not withm his knowledge (11) 

5, ^Vhere tlio Judge or Judges, or any one of the Judges, [s 
Application lor renew passed the decree or made the order, a 

in Court consisiiDg of icvncvv of which is apphed foi, continues or 
two or more Judges continue attaclied to the Court at tho time 
when the application foi a iomcw is picseuted, and is not oi are 
not precluded bj absence or other cause for a period of six months 
next after the application from considcimg tlic decree or ordei 

{1] GiiRcshSau} V Rohiiicc, li'n 11236 H li L 11 Aitp 34, H T ~ 

(1870) (1»71), NutlarcLuua i Kicdoj llB L 11 

(2) Brojcpdro v Wise, 19 W It 139 421 note, 17 W U 408(1872), J«is,sa Bibcc 

(1873), RainDliuut Joy >arain 12 W' It i AUIoor Ituliiiiiin IS W It 4U (1872), 

o30(lSG0;, S B I It App JG, noU bte abo JLubboo i Jursoiia, 17 W It 230 

(3) Guncsli Ram V Roliiutc, 14 VV Jl 230 (1872) and Bmjendjo t Wir>e, 19 W 1’ 

(1870) lJO(ib73) 

(4) Ram llhun t Joy Naram 12 W R (8) Ram Jo> i Ju 3 oJi-.'urrct 22 W R 

530(1SGJ), 8B L R App 3li note JOJ (1874) 

(5) Ivcssowji Issui i G I P Ry to 11 (J) Ahir Koiid Kar i Mohtudra Lai lie, 

C W N 721 (1907) \pj» 20 of 1911 (1/ tiers I’aUnt). 31 March, 

(G) Sham-iheir t Rim Chiiiidcr, 2 W It 1915, LalcuUa(eor Jriilmi<, C J , an I U ooJ 
171 (1805) , l^elut ( ImuJcr t Pr'iiikislo, 11 rollt J) 

R L. It 42S note, 12 W U 4CI (IbbJ), (10) bcitanath t 8hama buondurii, 14 
Bhjrub Chunder t Madhub Ram, .0 W It W' 1* 20 8B R R App 27 (1870) 

84 HR L. R 422 (1877) (11) Goer H^al i Deka ^oo^ya, 22 W R 

(7) ^a^^a^ Chand t Saiidc', SR L. R 44b(lb74) 

App 35, 10 W' It 422 (l8us), Umrao t 
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to wlijcli the iipplication refers, such Judge or Judges or any of 
them shall hear the application, and no other Judge or Judges 
of the Court shall heai the same. 


Applications for review in Courts consisting of two or more 
Judges — Tins rule is a modifitd form of sect 379 of Act VII of 1859 TJiat 
section commenced, “ If the Coutl to whtcJi the application for a rciieio of Us 
judgment has been presented, he « Court consisting oftiio or more judges uhenever 
the judge or judges uho may hate passed the decree, or if the decree hate been passed 
by two or more judges, uhen any of such judges shall ” By sect 627 of Act X 
of 1877 tliese words were altered to the form the rule now takes, sa^e 
for the words in italics, doivn to the words “ continues or ” That Act also 
substituted “ is not or are not ” for “ shall not be,’* “ considering the decree or order ’ 
for “considering the judgment,*’ and the concluding woids as they now appear 
from “ such judge ” for “ it shall not he competent to any other judge or judges of the 
same Court to enter upon a consideration of the merits of the apjdication and record 
an order or opinion thereon ” The present Code substituted “ TT/<erc ” for “ If 
and added the words “ made the ” appearing in italics An application for the 
16 admission of an appeal dismissed by two Judges for default m depositing 
the estimated amount of costs for the preparation of the paper book was held 
not an application for review, and could not be disposed of by one of such Judges 
under this rule , (1) but a later decision of the Full Bench, has overruled that 
decision so far as it held it was not an application for rcview,(2) and presumably 
therefore the rest of that decision is not law 

Attached to the Court*' — A Judge absent on leave and for whom 
another is officiatmg is not “ attached to the Court,” and the review may be 
disposed of by the remaining Judge who heard tlie appeal originally (3) 

“ Ko other Judge . shall hear the same " — review may be 
admitted by the sole remaimug Judge of the Bench nhich heard the case origin 
ally (4) If it be admitted by the two Judges who ongmall} heard the case it 
may be disposed of by the sole remaining Judge The Chief Justice cannot 
appoint a Bench to do so (5) 

I 6 (7) Where the application foi a review is heard hy 

Application where re- moic than oiic Judge, and the Court ts 
equally divided, the apphcafcion shall be 
I ejected , 

{2) Wlieie there a inajoiifcy, the decision shall he accor 
ing to the opinion of the niajonty. 


(1) Riinban v Madaii VIohau, 23 C 339 (ISSJ) 

(1) Jardiiio Muiintr t Co t D1 uii Ki* ’’ 

(2) ratiinumiLssa t Dcoki rtrslia 1, 24 C 13 W U 82 (18"0) 

J C W JT 21 (ISJO) (5) Aubhoy Churn v Shainont l*> C 

(3) \ubliny Churn i bhamont, 10 C 788 (1880) 
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“ Application, where rej ected ” — ^Tins rule v. as introduced mto the Code 
by sect G23 of Act X of 1877 By the pAscut Code the word “ Where ” has 
been substituted for “ If” and “ is ” for “6c” 

7. (7) An order of the Court rejecting the apphcation (s 
, shaMnothQappealable ; hnt an order nrantmq 

Order ot rejection not i \ j. i . 

appealable Objections ciii application may DC objcctcd to on the 
to order granting appli ground that thc application ^\as — 

(a) in contravention of thc provisions 

of rule I, 

(6) in contravention of the provisions of rule {, or 

(c) after the expiration of thc period of hmitation prescribed 
therefor and ^vlthout sufficient cause. 

Such objection may be lalen at once by an appeal /roin the 
order granting the application or in any appeal from thc final 
decree or order passed or made in the suit. 

(7) ^Vho^o the application has been rejected in consequence 
of the failure of the applicant to appear, he may applv for an 
order to have the icjected apphcation restored to thc file, and, 
where it IS proved to the satisfaction of the Court that he was 
prevented by any sufficient cause from appearing nheii such 
application nas called on for hearing, the Court sliaJl order it to 
bo restored to the file upon such terms as to costs or othcrnise 
as It thinks fit, and shall appoint a day for hearing thc same. 

(J) No Older shUl bo made under suh rule ( ') unless notieo 
of the application has been served on thc opposite p.irtv*. 

Order of rejection not appealable objections to order granting 
application — Tin* was iiitroductd b\ --oct GiOof \ct\ of lb77 Tin words 
“ .!» order of tic Court rcjcclinj tic apjlication thalt be final (llu form llu) 
tbcu took) were taken from “cct 378 of Act \III of iNiO TIat utioa al o 
pro\idcd tint 111 ordir j,rantjng tiu r<\itw should lx* fiinl TIim proM^iua 
wis rcpcikd bj •■ict 02D of Vet X of 1877 Tl« pr « iit rub »«ni jKinds 
with tint section mm tint tie words 'fi<t l>e aijicaluUr Lim U.ri mb 
btitutcd for Ih final' and tl e appUcaiton for if taLcn for u aJe 
"from" iot ' ajaimt and tcIrreUts for */U br t'< w» rds ]-u‘rJvr 
idded, till warding of sub rub (3) rcur-an,. d ind t' i la t ' 1 m < of tl i fi ri t r 

sxction which now tl i. bi istfO r U oi i't«d 

“ Shall not bo appealable, TJu w. nliiu u 'd m i’ • larh. r 
‘ 6e j7n if and w lb 1 il i to pnelud aipabfl) T it d« i n was la 
nfirinri to tla wordiiu’ i' it .ppnnJ iii *01 17'' i f t’ i t.Mh i f I"' * I ..t 


{ 1 ) Nus xr Kxl Kn r 1 iJ-ii iTk-n, Z .bl 1 1 r 11 ^ V-. 1 1 

\\ 1 13 (Ivi i ) , 11. 1.. It. F 11 5 ■ •'«» U Jl. a}. \I " ’ ■ tj- r 1 . , t, 

al < N 1 111 1 . 1 uii l r r (jiiJaio'b-, 11 \\ It. 13 \V 1,. lo” {!' 
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ttie word '' finaV^ lu tlie late Code liis Ijcen similarly interpreted (1) No appeal 
hes, even if tlic application be rejected b) a single Judge on the Onginal 
Side of the High Couit , (2) or if the application be for tlie review of 
an order dismissing an execution foi non payment of process fees (3) An 
opinion was’expressed under tlie last Code that an order of rejection was not 
open to revasiou (4) It must, Iiowcver, be now noted that the order is not 
now “ fmal ” but “ not appealable ” The effect of an order rejecting an applica- 
tion for review is not to alter the judgment souglit to be reviewed or 
the decree founded upon it, and nothing which the Judge sa}b with reference 
to lus refusal to grant the leMcvr can be binding so as to alter such judgment 
or decree (5) Wien an order is made rcjcctmg a review, the tune allowed 
for appeal to the Pnv"} Council against tJic judgment sought to be reviewed 
runs from the date of the judgment and not that of the order rejecting the 
review (6) 

“ May be objected to.” — TJic appeal ini) be on the grounds mentioned 
m this rule and on no other (71 An order admitting a review is not i judgment 
within the meaning of sect 15 of the Iicttcrs Patent so ns to admit of in nppeil 
from it save 'on the grounds mentioned m this rule , (8) but it maj be dealt 
with under sect G23 (now sect 115) (0) Where a Court with materials before 
It comes to the conclusion that a review which has been applied for is ncce®?*!!) 
to correct an evident error or omission or for tbe ends of justice and grants 
the application accordmglj, the order so made is not open to be questioned 

on special appeal , (10) nor is anorder, directing tbe parties to examine the persons 

who hid sworn the affidavits on which the application for review was based 
as also to produce other evidence, being an mteilocutorj^ order neither granting 
nor rejecting the review, ippealible (11) That there is no sufficient rea'on for 
granting the roviow is no ground of appeal (12) No second appeal lies from an 

(1) Gobmda Bam t) Bholaaath, 15 0 432 (1897), LalitMohunw Puina Cliantha, 3 C 

(JSS8) W N ciixr (1899), Bamanadliann Cliefty 

(2) Achaya r Rntnavolu, 9 AI 253(1885) v Narayanan Chetty, 27'M. C02, GOT (1^1) . 

(3) Pudmanuudv DoorgaPersliafl,4C W Snmath Daiyasi Kvmam i \oor MaLomci , 

N 39(1899) SIM 47 (1907), Iholan i IvunliiLutty, -t 

(4) R-^mLalv RatanLal.2GA 572(1904) M L J 93(1912), and sco Gopala Aiyar i 
But Kcc Rainanftdhan Chetty t Nariyanan Ramasarni Sastnal, 31 M 49 (1907), 

Chetty, 27 M (K)2, GOT (1904), where it was Sadaruddm v tkrainuddm, 19 G B J " 
held that if there was no appeal the Court (lOlJ), p 228, if an order « uiaJo wil 
could interfere m rciision jurisdiction, tho remedy is hj waj of rcvi-' 

(5) Ramhuiryv MatIioorMohHii,2U W R undcracct 119 , ^ 

150 11S73) (8) Aubhoy Chum i Shvmont, 10 C ' 

(0) Soudaminco v Dhcrij VIohatab, B I» (1889) „ . 

II, r B 5S5(1&CG) (9)Chunilalt _s» 

(7) Bombay and Persia Steam Naaigatiou (10) Sihebjan i Sufdur, 2- 
Co t- b S Zuan. 12 B 171(lb87), Abhov (1871) 

CImm 1 blmmont, 111 C 71,8 (US J). Itor (11) Un uU i Blul.nUnni, 1 1' 
Nanlau v Ix-hati binjU, 22 C 3 (1891), N vn i ’4 P 

Baroda Churn i Gol.imi lWuI,22C 9S4 (12) \Iunm Ham t BuLcn lirkft' ^ 

(ISJ',). Mahabiri Nathm, 1 C W N 338 STS (1897) , Ah \kbar i Khurnlu i, - 
(ISOo) Darjn . Badri. 18 A 44 (IhOo), «J5, 2 \ L J 105 (IWa) 

Miinni Him i Bi'^bcn pirkuib, 2i C 878 
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order granting an application for rcview,(l) but it does from an original decretal 
order as amended on renew (2) ^Vn appeal under tins rule is not controlled 
by sect 101, sub sect (2) appeal against an order granting a review Mould 
lio under sub rule (1) of this order, even ulierc no appeal would lie against tlie 
final decree disposing of tlie ease (3) 

Clause (6) — ^^Vppeals have been allowed where the Judge Ins not recorded 
his reason for granting an application for review , (!) or where he has granted 
1 review uuthout inquiry or proof that the new evidence uas not within the 
knowledge of the applicant at the hcanng or could not be adduced by him 
before the decree uas passed , (5) or on the ground that by going through the 
evidence a second time the Judge might come to a dilTcrcnt conclusion , (C) or 
merely to enable tlie ca^e to be re argued (7) Upon an appeal it maj be open 
to the Court of Appeal to ^ay that the Judge ouqlit not to have admitted a 
review (8) The clause does not refer to the weight or sufficiency of evidence, 
and an Appellate Court cannot set aside an order of review merely because m 
its opinion tbe probative force of tbe evidence is insufficient to establish the 
allegations made in support of the apphcation for review, though such 
evidence had such probative force to the Court granting tbe review (9) 

Claus© (g) —This is the cllcct of the decisions cited (10) Tiie object of 
placing a limitation on the time within which applications for review may be 
made is tliat the finalitv of a decision should be left m doubt no longer than 
the requiutes of justice imperatively demand (13) Though an appeal lies m 
such eases, an application under sect 15 of the High Court Charter Act docs 
not necessarily he (12) Unless the Jela> was accounted for (13) and the Court 
was satisfied as to there being good and sufficient cause for the dolaj the apphea 
tion for review ought to have been rejected , (14) and tlie review and 


(1) Than Smgli t CliunJuu Singh 11 C 
200(1835) Papayjai Chelamayja 12 'L 
125(1SS8), Gopal Das t VlafKhan, 11 \ 
383 (13S0) 

(2) BalaNathat BhnaNatha 13 B 490 
(1S89) 

(3) Sham^iir \lii Jsgaiinath 1“ ( W N 
403 (1912) 

(4) Gyanunil i Depm 22 C 731 (lS9a) 

(5) Bbyrub Cbundcr t Vladhub K«m, II 
B L. R, 1 B 423, 20 « K f>i 
Jhubboo Saboo t Ju'st’da, 1» \\ K 230 
(1ST2), Kubolkisborc t Jadub ,0 V\ K 
420 (1673) 

(0) Chundtr Churn t I>o<>dun»a«i «5 
W K 324 (1J>'C) 

(7) Kolccinoodt\i» i Kcerun, 2* W R- 
180 (1875) 

(8) Ileasut r VbJuollab 3 1 A -21 , 2 
C 131(1870) and we Msmndra t BaUrain. 
11 G L. J 101 (1909) 

(9) \bir bond Kaf « Mt bendr* Lall De 


App ill ot 1011 (Letters Patent), Calcutta, 
31 ilarcb, 1915 (cor Jcoluis, GJ, anJ 
\V oodrollc, J ) 

(10) Sbama Churn r Biudabun, 0 W 11 
181 (1808) K.rL>to Gobii d i Jugobundlinn 
12 W It 9ICI8UJ), CfurPewhade Vnjub 
\li 21 U R 291 (1875), Madho Das v 
RuLnian 2 A .s7 (lsi9) Purna Chan Ira 
» Nil Vladhub 5 C W N 4S5(ljOl) 

(11) Mobc«bur Smg r IktigalGovcrntnent, 
7 M I A- 2^3, 504 (lSa9) , 3 U II , P C 45 

(12) Ubrafaonuaa r Ina< t Hcr^ia,5 B L 

P 310 13 W P 43J (Js'O), lut (10 

Smnatb r Kntatto Inuc 18 U K 2a0 
(1872) 

(13) La Lccaatb r LncLLetnaraia, U JJ 
(IsOl) 9l , JhuLL^ Saheo r Jusceia, 17 
U r^ 250(l8'i) 

(14) V-aup 4Ur UoolIut«x.Qct.a, 13 l\.lt 
33, J Kilfrrr O'^r Naraia, 8 It 
483 
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the word “final ” in the late Code has been similarly interpreted (1) No appeal 
lies, even if the application be rejected by a single Judge on the Onginal 
Side of the High Court , (2) or if the application be for the review of 
an order dismissing an execution for non payment of process fees (3) An 
opinion was’cxprcssed under the last Code that an order of rejection was not 
open to revision (4) It must, however, be now noted that the order is not 
now “ final ” but “ not appealable ’ The effect of an order rejecting an apphea* 
tion for review is not to alter the judgment sought to bo leviewed or 
the decree founded upon it, and nothing which the Judge sajs with reference 
to Ins refusal to grant the review can be bmding so as to alter such judgment 
or decree (5) M'lien an order is made rejecting a review, the time allowed 
for appeal to the Priv} Council against the judgment sought to be reviewed 
runs from the date of the judgment and not that of the order rejecting the 
review (6) 


“ May be objected to ” — ^The appeal may be on the grounds mentioned 
in this rule and on no other (7) An order admitting a review is not a judgment 
within the meaning of sect 15 of the Letters Patent so as to admit of an appeal 
from it save 'em the grounds mentioned m this rule , (8) but it may be dealt 
with under sect 622 (now sect 115) (9) IVhcre a Court wth materials before 
It conies to the conclusion that a review which Ins been applied for is necessarj’’ 
to correct an evident error or omission or for the ends of justice and grants 
the application accordingly, the order so made is not open to be questioned 
on special appeal , (10) nor is an order, directing the parties to examine the persons 
who had sworn the affidavits on which the application for review was based 
as also to produce other evidence, being an interlocutory ordei neither granting 
nor rejecting the rea lew, appealable (11) That there is no sufficient reason for 
grantmg the review is no ground of appeal (12) No second appeal hes from an 


(1) Gobinda Earn v Bholanath, 15 C 432 

(2) Achaya r Ratnavelu, 9 M 253(188')) 

(3) Pudinanund r DoorgaPcrs]iad,4C W 
N 30(1899) 

(4) RaraLilv EatanLal,20A 672(1004) 
Bat '=co Ramanadhan Chttty v Narayanan 
Chetty, 27 M G02, G07 (1904), where it was 
held that if thcro was no appeal the Court 
could interfere m rc\ ision 

(5) Ramil urryv ■MatlioorMohun,20 W R 
450 (1873) 

(0) Sou<l'kimnco i Dheraj Mohatah, B L 
K,r B 585 {1S0()) 

(7) BomLay and IVrsia Steam Navigation 
Co t S a 7uan, 12B 171 (1887), Ahhov 
Limru I bhauiont, 10 L 788 (1889), liar 
Naniati t lUmn biiJoh, 22 C J (1591). 
Bvroda Churn i Gol m 1 I’ro^had, 22 C 954 
Mihabir. Nallim, 1 C W N 318 
Dirjui Bvdn 18 A 44(1’'0*), 
M jimi Biin i Buhcn I'lrkasli, 2i C 578 


(1897), LahtMohunv purna Cliandift. 3 C 
Vr ts.wxT ';\%'Jft),Rfl.wAnadhann Chetty 
V Narayanan Chetty, 27 M 002,007(190^) ' 
SrimathDanusiKamani t Noor Mahomed, 
31 M 47 (1907) Tholanv KunhiLutty, - 
M L J 03(1912), andscoGopalaAiyarr 
Ramasami Sastnal, 31 M 49 (190 )i 
Sadaruddin v Ekramuddiii 19 C B "* 
(1913), p 223, if an order w 
jurisdiction, tliorciacdy is by tif rcrui 


ler Beet 115 

8) \ubhoy Churn v Shnniont, 10 

J) Chuiiilal ^ Sonibai, 21 1* 

10) Stilubjaii i faufdur, ^2 W 


N , 1 1 C 

(12) Munin Haul t Bulitn I’^tl ft' b* ^ 
S78 (18J7), \li Atbir v Khurxhi h - 
095, 2 \ L J t05 (1 )05) 
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or r gniitiiii: in ijij lint ion lor renew ( 1 ) but U does from nn oribunl decretal 
order IS men led on ie\ieir(J) \« ippcil under tins rule is not controlled 
b) f<ct 101, 'ub ect (d) Vn ip|»eal in ordi r j,nnliii„' ft renew Mould 

ho und< r ^ub rule (1) of ibvs onUr, cNcn wbcrc no apjwil would lie agi»u>t ll c 
liiul dt cn-c di‘po ing » f tl c ci'^e (3) 

Clause (liv— •\pp d3b'k\«- been illnwcd wli< r« the IuJ,.e Ins not recorded 
1 13 m‘on for ,-nntnig in ipphntion lor review , (l)crwliin. In Ins gnntcd 
1 rc\ic V witloiit in piir} or proof tl it i1k new tiidmci wa« nut witKm the 
kiDwItd^e cf tie ip| lie lilt it lie luring or could not be idduccd b} Iiim 
iKfon tl c dterxe w is pi' ed , (o) or on tin ground tint b) going tlirougli the 
cutbnee 1 Hcoiid iimo tl » fudp,» might come to i difTirtnt conclusion , (C) or 
iiienl} to • iiaIIi tl i ci i to lx re irp.ufd (7) Lpon in ippt d it iiiij be ojion 
to tin Court ({ \pjxil to UN tilt the Judj,e ««„ht not to Insc idjmttcd i 
leii w {’») The elaiLC docs not refer to the wcioht or suflicicncy of e'ldcnce, 
md in appellate C\ urt rinnot ^et aMde an order of renew incrclj because m 
Its opinion the j nil itnc force of the ctidcncc M iiisuflicicnt to eatablL‘h the 
illcftitiun'* imdc in 'UjijHirt of the application for rtticw though such 
rMileiifc Ind »urb proUituc (« rce to the Court printing the rcticw (D) 

Clause ^C* —Tilts IS the cilict of the dtciaions cited (lU) llic object of 
plictng 1 limitation on the time withm which ipphcations for rctitw maj be 
nude IS that t!u fiiulit\ (f i deci ion should bo left in doubt no longer than 
the rcfju; itv.s ol jwati >• im^Krvtivxlj demand (11) Though an ipjKal Iw-r m 
‘■uch cave* in ipphcaiioii und«r sect 15 of the Uigh Court Charter Act docs 
not n(.cts.sard> In. (12) Lnlc'S tie dila) was aecounttd for (13) and the Court 
was «atisfiod is to tlu re being g«>o<l and ^uflicient ciusc for the delai tl c ipplica 
tion for renew oujit to hue been rejected, (14) ind thi nnew and 


(1) Thao SingU t CliunJun Singli >1 C 
2 j3(IS»j) Papayya t C5ielamaj>a 12 M 
J25(1SSS) Gopal Das t \UfKhan, II \ 
353 (ISsa) 

(2) BalaNalha* UhnaNatla 13 11 49C 
(IgsO) 

( 3 ) Shamnir Min Jagaonath I" f U \ 

103(1012) 

(4) Oyauuiid v Itcpin 22 C 734 (iS9,») 

(5) BUyrub CUuadcr t Sladhub Ilam, 1 1 
B L.R,i B 423. 20 W 11 84 (1873) 
Jbubhoo Saboo v Jussoda, 17 W R 230 
(1872), Ixubobuboro v Jadub 20 W R 
420 (18-3) 

(0) Chundir Churn i I oodonram 25 
W R 324 (IS'O) 

(7) Kokcraooddeen i Rccrun, 24 1\ R 
ISO (1875) 

(8) Reasut e VbdooUab, 3 1 A 221 , 2 
C 131(18"0) andeceJIanmdrav Balaram 
11 C L. J 101 (1909) 

(9) Abir Kond Kar t Mobendra Lall Do 


App -0 of 1911 (Letters Patent), Calcutta, 
31 March, 1915 (cor Jeokuu, C.J , and 
U oodro0i , J ) 

(10) bhama Cburn t Biudabuo 9 U R 
181 (ISG8) Kriato Gobii d i Jugobundhoo, 
12 U It 94(1SG9), Gour Persbad t \njub 
\b 2t W R 294 (IS7o), Madbo Das t> 
Rubnian 2 A 287 (1879) Purna Cbandra 
» NilMadhub 5C W \ 4S5(1J01) 

(11) MobcsburSingv Bengal Gorcrnmetit, 
7 M I A 2S3 304 (1859) , 3 W R , P C 45 

(12) Asbrafanmssa i Tnact lIoi>9cie,5B L 

R 31<i 13 W R 439 (1370), but eco 

SreenatL t Ivnlstto Inico, 18 W R 2S0 
(J8-2) 

(13) R^sbccoath t Lachhccnaraii}, R R 
(1804) 91, Jbubboo Sshoo t Jusods, 17 
W R 230(1872) 

(14) AssurAbv Roolfutooncssa, 13 W R 
33 , Joogul Kishorc t Oogur VaraiD, 8 W R 
4S3 
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all suhacqueut proceedings under it are invalid (1) But if there be just and 
reasonable cause for the admission of the application for renew even after two 
years, the High Court will not interfere under sect 15 of the Charter Act (2) 
It has been held that ignorance of the legal effect of the judgment is not a justifica 
tion of delay , (3) nor ignorance on the part of legal advisers of the contents 
of a document, copy of which i\ asm their possession at the time of the original 
hearing, (i) nor that an application presented in tune wis refused as 
not properly stamped , (5) nor the omission of contentions and arguments 
which might liaie been adduced withm proper time , (6) nor where the 
applicant was a mmor till shortly before the making of the decree sought to 
be reviewed, (7) or even till after it was made , (8) nor is the pendency of a 
special appeal, (9) nor the pendency of an appeal dismissed on the ground of 
i\ant of jurisdiction (10) The time occupied m the appeal should not be 
deducted , (11) nor can the time occupied in prosecutmg a prior application for 
leview be deducted in calculating limitation (12) A new exposition of the 
law was held not to be a just and reasonable cause for not having presented 
the application for review ivithin the prescribed time (13) When, howe^c^, a 
suit was dismissed as wrongly framed, and the plaintiff brought a second suit 
in which the Full Bench held that the course taken m the first suit was the 
jnoper one, the plaintiff was allow-ed a review in the first case though out 
of time, that being a \ery different tbmg from mterfering ivitli previous 
decisions of the Court in other cases between other parties (14) The period of 
liimtation vs now prescribed by Ait 173, Sebed I , Division III , Limitation 
Act IX of 1903 Under the Code of 1859 it was governed bj sect 377 of 
that Code, which fixed the period at ninetj days 

“ Such, objections may be taken ’’ — The proinsion, that objection can 
be taken by appeal against the order or on appeal against the final decree, has 
been held not to be controlled by sect 591 (now sect 103) (15) The fact that 
a part) on the re hearing of the case produced fresh evadence himself did not 
debar him on appeal from objecting on the sime ground, namclj, that the 
opposite party had not established that wjtli due diligence he could not have 


(1) Gunganaram t Gonomoonce, S W R 
181 (1807), Luclimoa Singli i Shumsbero 
Singb.31 \ 58,00(18-1), s c, 14 R L.R 
373 

(2) Ajonnissa u SurjaKatit, 2 11 L R, A 
C 181 (1800). 11 W R 5(1 

(3) GuUmllu&oni SayadMus-v SB 2U) 
(JSS4) 

(4) Gopal Cliamlrft « hoi ini n la C t»2 
(ISSO) 

('») Muiiro J ( kwnpiro Afiuii ij »1 Hoirl, 
12 \ 77(1880) 

(0) MftJliot Uukinttn,2 V 237(1^70) 

(7) Gopal Narliar i llaiituaiit, H U 107 
(lft8l) 

rs) Inti \p[>aUa),lU M 7 I (!•>“') U* C 1. 
bilh-c II 111 Hillcj. I. U ISi t 571 


(1874) 

(9) Luco-i V Stephen, 0 W R 301 (ISoSl, 
Falirat Basapa,8B 1LC,A C 28|(1S71) 

(10) GalamIIu«eni Sayail Musa, S B 2u) 
(1881) 

(11) Ib 

(12) Vaiiiani MaMiaii.ieB IS » (1*0-1 

(13) Onooji Cliunilcr i LkJ,ouTcc, 6 IV R- 

107 (ISOO), bbamiv Churn « BmJabun 
Cliunbr, *1 B II IbJ. 183{)8CS), ITau 
Ivltliilll Bllkat U 

Itiiiibui irl li « Darni <lli ir, C 11 II t , \ * 

m. (iMi) 

(it) lymuciij l « 111. C. 'oO 

(17) I I It-jm M linn, -2 I’ 

d-" ) 
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adduced tlic ncu c\ndence on which Lis application for review was based, as 
he had urged in opposition to such application (1) Where lu the opinion of 
the Privy Council the High Court had wrongly allowed a roiew and had ad- 
mitted additional evidence, their Lordships did not consider it right to exclude 
that cvudence from their consideration (2) 

8. When an application for review is granted, a note C* 
Registry of appUca- f^iereof shall be made m the register and 
tion granted, and order the Court may at once re-hear the case oi 
lor re-hearing. make such order m legard to the re-hearing 

as it thinks fit. ^ 


Registry of application granted, and order for re hearing. — Tins 
rule corresponds with sect 380 of Act VIII of 1859 That section after the word 
“ register ” ran “ o/* suits or appeals (as tlic case may be) and the Court shall giic 
such order in regard to the re-heating of the suit as tt may deem proper in the circum- 
stances of the case” The present wording was adopted by sect 630 of 
Act X of 1877 Tlicrc has been some diversity of decision on tlic question 
as to wliat may bo gone into at the re-hearing TJic Calcutta Higli Court 
formerly held that tho applicant was only entitled to go into the points on 
which tlio rule granting the review wa« allowed, and tliat matters not men- 
tioned when tho rule was argued could not be gone mto , (3) but later 
tho same Court hold it was discrctionar)’ with the Court to rc-hcar the whole 
case or only the particular point on which tho review wa/ granted (4) The 
Roinbay High Court has, however, held that when a revnew has been admittpd 
the whole case is reopened (5) And it has rcccnth been hold b\ tho C.ilcutta 
High Court that the cxiiression “rehear the case moans “rehear the vihole 
case,” and that if the case is to be reheard only upon special points, tho order 
must be made under tho last wordsof the section, which enable the Court to tinko 
such orders os it thmks fit (C) It lias been held tliat whore a case is admitted 
to review by the dcadmg Judge and is afterwards tried bj another Judge, tlie 
now Judge must try tlic point directed by tho ordir of review , (7) and that a 
J’udgc granting a revacw on one point has no power to go info or to dmde a 
matter already decided fimlU and as to wluth no appluation for review was 
made (8) When a planitiH obtained a uview on the ground th if In was rn- 
tilled, U])on the allegations and proofs on the rtiord to tl i full rrlnf wlnrh 


(1) PranXallit Sreg Kaiit, J C L. It J57 
(1878) 

(2) Usjlulhcot GiikoolCLundtr, liW It 
47(lSl>0), 13 Moo I I JOil. ddo, Lut hce 
IVan Xrtth t Sni. Kanf, 2 f L. U J5* 
(1878) 

(3) DliuroaiJliur t \.,ra Hank, 5 C. bl», M» 

(1879) Tins cass was iii>cus«\l at 

bad&nuidin t LkramuJlm, 19 C. L J 223 
(1913), pp 229, 239, wlun it v-u 

by Mookerjee, J . tliat tho nal laUutKn 
to ibxkle that tho CV>urt had * di>Jxt» n to 


zifuso to entertain a nctr qiX'Aliuu. 

(4) HurhaDSr Thakoor I'ur'had 9f 209 
13 C I R 2^3 (1SS2) 1 haco, r I’roaa I r 
lUluck Ram 12 C 1 I' < 1 
^5) r LtuJJath JuJJ n t 

(l>) bsiUrudJia r h.i.rar ^ IJ n. 1 J C. J 
223 (1913). J<nku;i.( J . on 1 M . k r,.., J 
iT) Hiaiot'buadrr r lUu Ki M.ro. V\ R 
(Ib&l) 141 

(s) lJ\jc»ihr Ui.t/-«r,24 t\ It 427(187:). 
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lie had sought, it i\'is lield not to be open to the defendant on the redicnnng 
to adduce evidence he ought to have done at the heanng (1) A Court should 
in its judgment on tlie re hearing give reasons for coming to a different con 
elusion from that which it had previously formed (2) When a case is re heard 
on review the order on tlie reheanng is a neiv decree whatever the result is , (3) 
even though on the application for review coming on for re liearmg the Judge 
alloaved it on a comparatively insignificant point and forthwith directed a clencal 
error in the decree to be rectified , and the time within which to appeal on the 
decree runs from the date of such order (4) 

Practice — See notes to rr. 1 and 4, ante 

9. No application to review an oider inade on an applica 
Bar of certain appii tioii for a icview 01 a decrcc or order passed 
or made on a review shall be entertained. 


Review of review — With verbal alterations and a transposition tins 
rule IS the same as the last paragraph of scot 629 of the former Code The 
first portion of the rule refers to the second, and the second portion refers to 
the third, stage of the proceedings through which an application for a icview 
may pass (5) It has been a question whether these words are tantamount to 
sajmg “no second application for review shall be made,” that is, whether 
such an application is barred in all causes (0) As regards this, it is clear that 
if an application for review is allowed at the second stage, then the order allow 
iiig the application cannot as being on order made on an application for review 
be itself reviewed Similarly an order made in the third stage after 
the admission of the application for review and aftei the case has been 
re lieard, whether that order confirm, altc , or leaerse the decree sought to be 
reviewed, is a new decree (7) Tlierc is here « decree or oidcr, as the case uiaj 
he, passed or made upon a review, and this rule prohibits a further review (8) 
riicrc remains a tliird case, viz where the application for review is rejected 
at the first or second stage, and tJie case is in consequence not re heard fa 
this case the older itself icjccling the application for review cannot be 
levicwcd But tlio question then arises wJicthei a second application far 
review of the original order or decree may be made on different ground* 
Tor instance, does the rejection of an aiiplicatiou based on the giound oi 
illegcd error apparent on the ficc of the record preclude a subsequent appb 
cation based on the ground of the discovery of new evidence ^ It maj be 


(I) Bamo Midhubt I’aktiktur, 20 W It 
2Jo(lS-3) 

(J) CliunJMojict l\alu Ivooinar, 0 W It 

Id (i&ro) 

(3} Sou lamiitoct irahatabCliaml Bahadur, 
B U U, h B 0S5(1SC0) 

(4) Joykwhen » Ataoor llohoiiiari 0C-.2 
(ISVJ) 

U) Sco as to tJco sti-f' V a lilal i 
Fulflinn 1,30 B Stl at j 00(1903) 

( )^ ( I III la U II I Mon I il I Blolm'ith 


Blmlta, JC C 43-’ 4J5 (Il'Sd). \ainon « 
Mallian, 20 B 485 191 (1302), and ca-U 
there cited 

(7) Vndild t luIcLand 30 B 5(5 
(lOOci), To^liditn Mooltrjeo t Al 
Itoh man GC 22(1SS0) Son lAnuiuo ‘•s“' 
I -Malmlah Omn 1 B dm h>r. HI H . ^ ^ 

5*50(181.0) 

(8) Jluliainina 1 V u*uf I Mdul Bali#ii^''P« 

lui \ loi ioo(i&s *). B c. lor 7i\' • 
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contended that this rule does not co\er the case, because on the facts stated 
the second application is not for a review of the order made on an application 
for review, noc is it for a re\acw of a decree or order passed or made on a 
rcMew On the other hand, though the original order is dircctlj attacked 
b} such a subsequ-’nt application the effect of the latter if successful, is to 
grant the rcaaow which, though on different grounds ivas preMou«ly refused 
It lias been said (1) that the present provision was first inserted in the Code 
of 1877 to meet the decision of the Pull Bench in Nasiruddm Khan v Indro 
nara)an Chowdhry (2) that the Court may admit a rcaacw eaen after a pnor 
order rejecting it On the other hand the Calcutta High Court has held (3) 
that though the order of rejection is final m the sense that it cannot be made 
the direct subject of review, these provisions do not prohibit the admission 
of a subsequent application for review of the onginal decree on a different 
ground from that which was the basis of the prenous application which was 
refused 

(1) Vaman f Malhari 2G B 4^ 491 (3) Gobinda Uam ^[ondal v BholanalL 

(1003) 9 c 4 Bom L. R 131 Bhatta 15 C 433 (16SS) an I tl e ca.o cited 

(3) B T U IB 307 (1^00) m last note 



ORDER XLVIir. 

Miscellaneous. 


3.] 1. (i) Every process issued under tins Code shall be 

Process to he served at Served at the expense of the party on 
expense of party issuing, whosc behalf it IS issued, unless the Court 
other-wise directs. 

{2) The court fee' chargeable for such service shall be 
Costs of service \vithin a time to be fixed before the process 

IS issued. 

“ Unless the Court otherwise directs ” — In the matter of H C Studd,(l) 
Rampim, J , said “ Tlus prowsion of the Civil Procedure Code dots 
not appear to me to give a Court any power to depart from the rules of the 
High Court on the subject of the levy of process fees, or to remit those 
fees The section relates to the pajment of process fees by the parties to i 
suit, and gives the Court, acting judicially, power to make an order, between 
party and party only, as to who should pay the process fees It does not e\ 
pressly give power to remit the fees, or, what comes to the same thing, to order 
that the process should bo ser\ed free, or, m otlier words, at the expense oi 
Government, and m the present case we cannot, I think, make such an order 
under sect 93, C P C , seeing that the Government li no pait} to the suit 
Ghose, J , however, declined to express any opinion upon the question, “ whetlier 
or not the Court has the power to relax in any case the process fee niles," ao'i 
Rampim, J , himself pointed out that some Benches readily grant a relaxation 
of these rules 

Witlim a time to be flxed by the Court — If no time is fixed, tlienj 
IS no obligation to pay the court fee , and where pioccsses could not be sci'oi 
on witnesses for non payment of the court fee, m such a case it was hold t la 
the suit could not be di«mis*>cd foi default of evidence (2) 

i4.] 2 AH oiders, notices and other documents leqiured b) 

Orders and notices tins Code to be givoii to or seivcd on a»> 
how served. pcisoii shall be seived in the nuinnei provided 

for the service of summons. 

(1) JC W N B 127(ISf>S),tthcroitwasL(l<ltliatlle 

(2) Curshatlct Lai i Umbika iVrshad, t inrtj «-w not bown I to j av into Court miU 

n ! It App ja . -* c , 11 W K 2jO(lb4 9) tht lalttr I n 1 fi*iJ what «fla rt isoiiall 
111 1 bco Mohui) Mun lur t Brij Bbookun, 9 
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Services of notices — Ihis includes service by post wlieie the pti'-on 
resides out of Brilioh ludia, as provided bj 0 V r 25, ontc (1) 

3 Tlie foims qiien in tlie appendice6, witli such variation I 
Useolformsinappc/i- as the circiimstaiices of each case may 
require, shall be used for the purposes 

therein mentioned. 

Forms — It is fair to assume that tlio«e forms do not exceed that uliicli 
IS pcrnusnble (2) 


(1) Gbamshatnlal v Bhaosali, 5 B 249, (2) Achalabala Bose 1 Surendra Nath, 21 

2ol (1881) a 7C6, 772 (1897) 



ORDER XLIX. 

Glmrteied High Courts 

1 Notice to produce documents, summonses to ^^ltuesses, 
Who may serve pro- and every otliei judicial process, issued in the 

cesses of High Court. exercise of the oiiginal civil jurisdiction of the 
High Couit, and of its matiimomal, testamentar}^ and mtestate 
jurisdictions, except summonses to defendants, ^Tits of execution 
and notices to respondents may be served by the attorneys in the 
siuts, or by persons employed by them, or by such othei persons 
as the High Couit, by any rule or ordei, directs 

2 Nothing in this schedule shall he deemed to limit or othei' 
Saving in lespect of Wise affect any ndes in face at the commence 

Charteied High Courts mentof this Code for the tahing of evidence 
01 the lecoi ding of judgments and oideis by a Chaiieied High Couit 

High Courts — Ti)i« rule, wlucli cmbodica sect 633 of tlie la'st Code, cm 
po'weis the Court to determine whetlier the judgments should be oralh 
or in mitiug, 01 according to auj mode uhich nught appear to it best m tie 
interests of justice , and wheie luks hive been unde the rules and not sect 55’'! 
(now 0 XLl 1 31) ippl} (1) 

1 3 The following lules shall not apply to any Charlued 

Appi,cat,o„cf,uie, o£ its oidmn) 

oi extiaordiuaiy oiigiiial civil jiuiscuction, 

namely — 

(i) lule 10 and lule 11, clauses (6) and (c), of Oidei VII , 

( '■) nde 3 of Older X , 

(-^) nile 1 of Ordei XVI, 

(0 rules 7, 0 , 6, 10, II, Ij, J U 13 and 10 {&o fai 

relates to the maniici of talcing evidence) of Older 

xvin, 

(t>) lulei, I to b ofOidu A A ; and 

{/>) rule > of Older XXXIII {so fui is itlik^ fo iho 
making of a muuoiaiidiim) , . 

and lule H of Older XLl shill not ajiply to any ^uth 
Coint 111 the cxeici&e of jfb ai>pellalc jurisdiction. 


(1) SuiiJar SiLi t Uul c«bur N itli, J 1 UJ(18S0) 


ORDER L. 


Fromncial SmaH Cause Courts. 

1. The piotiswns hereinafter specified shall not extend to 
Provincial iiiiiaii Cause Couits Constituted Under the Pioiincial Small 
Cause Courts Act, 1SS7, or to Courts exeicisinij 
(he jw isdiction of a Cowl of Small Causes under that Act, that it, 
to say — 

(o) so much of this schedule as relates to — 

(z) excepted from the cognizance of a Cowl of Small 
Causes or the execution of dcoecs in such suits , 

(ii) the execution of decrees against immoicahle properly or 
• the interest of a partner m partnership pioperty , 

(ill) the settlement of issues , and 
(b) the following rules and orders — 

Older II, i I (fame of suit) , 

Order X, r > (record of examination of parties) , 

Ordei XV, except so much of ride i as pioudes for the pro- 
nouncement at once of judgment , 

Older XVIII, rules » to I ' (ividence) , 

Ciders XLI to XLV (appeals) , 

Older XLVII, rula ' t, , 7 (rtiiew) , 

Order LI 



ORDER LI 


Pr&iidency Small Cause Coints. 

1. Sate as piovided in tides QS and 22 of Oidci Y, Tales 4 
Presidencij Small Cause and 7 of Older XXI , and rule '/ of Order 
XXVI, and hy the Presidency Small Cause 
Couits Act, 26Si, this schcdtde shall not extend to any suit or 
'pioccedxng m any Court of Small Causes established >n the towns 
of Calcutta, Madras and Bombay, 



Appendices to the First Schedule : Forms. 


\PPKKD1X \ 

PLC VDISOn. 

(I) ItTtjia or Suits. 

Iv Till COUUT OF 

•.V. B (aaJ</< 4 'nrN< 11 okJ Plaintiff, 

against 

C. D (aid dacri} lion aiul ruulrtiu) « . De/tndant 


(2) DLScuirrioN Pirtils i \jiticdl.\k C\ses 
riio Sccivtar> of Stulo for ludn m Couocil 
Tbo AdtocTto General of 
Ibo Colloclor of 
Tie State of 

Tbo A B CoDipan} , I united, having lU registered ofbcc at 

A. B , a public officer of the C D Compati^ 

A B {add dei-crtplion and residence), on behalf of IiimBcIf and all other crcditore of 
C D , lato of [add description and residence) 


A B (add description and residence), on behalf of himself and all other holders of 
dtbenturoa issued by the Company, Limited 


Tlic Official Receiver 


A B , a inuior (odd description and residence), by C D [or by tbo Court of ^Vards], 
Ins next fnciid 
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A B {add description and lesidence), a ptrbon of uii'^ouiicl muid \pr of wenk mmd] 
by C D , his next friend 


A B , a film carrying on busmess in partnership at 


A B {add dcscnphon and residence), by his constituted attorney C B (adi 
description and. residence) 


A B {add description and residence), Sbebait of Thakur. 


A B {add description and residence), executor of C D , deceased 


A B {aid descitpliou and residence), heve olC D , deceased 


(J Pniihrs 

Jso 1 

Money lent 

{rule ) 

A B , the above named plamtiff, states os folloivs — 

1 On the day of 19 , he lent the defendant 

rupees rej^yable on the day of 

2 The defendant lias not paid the same, except rupees paid on tke 

day of 19 

[7/t7ic plaintiff claims exemption fiom any law of limitahon, say — ] 

3 The plamtiff was a mmor [or msane] from the day of 

till the day of . 

4 {Facts showing uhen the cause of action arose and that the Court has gvrisdictnii \ 
6 The value of the subject matter of the suit for the purpose of jurisdiction is 

rupees and for the purpose of court fees is rupees 

0 The plamtiff claims rupees, with mteiest at percent hoJ" 

the day of 19 


No 2 

Money ovbkpwd 
(Title ) 

A IJ , the above iiimcd plamtiff. sfafca as foUoua — . 

1 On the day of 19 , the plamtiff united (o *'* 

the difciid vnt ag iccd to sell birs of silver at aiuns ptr tola of im 

•ijlvtr , I 

2 llio plaintiff jirocuud tho haul l>ai»> to bo as tjid hy L 2 , who was piiia J 

tin «1< ftnekmt for sncliiJssaa, ami L i declared each c f tho b ns to contain 1,590 l‘ 

of Imc “lUcr, ind tho plaintiff accordintly paid the defendant rujoia 

t 1 icli of tilt said b »rH coiit lined only 1,200 tolas < f fine bilcir, of wliicli fat 
pi iiutiff M 13 ignorant when ho in ido tho payment 

1 Iho dcfinilant has not repaid the sum so oatrj iid 

\ lam] inis I and 5 rf Form No / anlKiltifclmnad] 



1 IRSl SUIRU 
(3), ^os J-G 


Ai’PENUlV A — PLLVUI^GS 


1387 


No 3 

Goods sold ai a Iia£U Pbicl. and drlivekld 
{Title ) 

A li , tho above named plaiutilF, states as follons — ■ 

1 Oil the day of 19 , 1^ h sold and dchvcicd to tho 

defendant [one hundred barrels of flour, or tho goods mentioned m the schcdulo hereto 
•\nacicd, or sundry goods] 

2 Tho defendant promised to pay rupees for tho said goods on delivery 

[or on tho daj of so'ne daj before the plaint uas filed] 

3 Ho has nut paid tho stmo 

i C F died on tho day of 19 Hy Ins last uill he 

appointed liis brother, tho plamtdl, his executor 

[^3 tn paras 1 and <t of Form A 0 7 ] 

7 Iho plamtitl as executor of ^ F claims {Relief claimed] 


No 4 

Good'S sold at v Rlisonahle P«icl vnd ujiivLii-n 
(TtUe) 

I , tho above named plamtiS states as folions - 

1 On the day of 19 > plainti/7 sold and dcliurcd to 

tlio defendant [sundry articles of house fiimituroj, but no express agreement was made 
as to tho price 

2 Tho goods were reasonably ivorth rupees 

J Tho defendant has not paid tho money 

[ Is in paras i ami o of torni No /, <i« I It hef c/ouk / ] 


\o 5 

Goods juul at DctENDvNTs Klqulat \m> not vulitid 
{Title \ 

i 6' , the ibate n-irard phtfifiil, ft il< v as folhu « 

1 On tlio dry of 19 L J- i^rrrd with tho pi luiliif 

that tho plaintill bhuuld luaLi for him [sir fab/cs and r/«iirs1 and t> tt / > liould 
pay for Iho goods on dcliviry rupees 

2 Iho pUuitiff made the goods, -md on the dt\ < f lU , 

offticd to dcliNor them to i i , and has e\tr since Utn nady ami nillii „ c > t<i do 

3 h I has not accepted the goods or paid for them 

1 U tn puraj 4o«/i5 ft rirtAo 1 aiul Hihef cl m d\ 


\o 6 

OiiuiiMi iioN I Ui '•vLL [Gooiib ''Oi ij \r \icni n 
{Title ) 

i , tho iboic uameJ {iLuatilT. tates fuUuU* — 

1 On tlie day of 12 , tl^ jUaitiJ ]at up at aa t u 

sundry [g Wf], subject to ll 0 condition that all ^ood* 1 ul j— 1 ^ur 11 d n mot id hy tl t 
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j)iuchasei withm [ten days] after tho sale should be re bold by auction on his account, of 
which condition the defendant had notice 

2 Iho defendant purchated [one crate of crocJ cry} at the auction at the price of 

rupees 

3 The plaintiff was ready and willing to deliver the goods to the defendant on tLe 
date of tho sale and for [ten days] after 

4 The defendant did not take away tho goods purchased by hini, nor paj for them 
within [fen days] after the sale, nor afterwards 

5 On the day of 19 , the plaintiff re sold the [aale of 

cioclery], ou account of the defendant, by public auction, for rupees 

6 The expenses attendant upon such re sale amounted to rupees 

7 The defendant has not paid the deffcienc^ thus ansmg, amounting to 
rupees 

[^5 xn paras 4 and 5 of Form No 1, and Relief claimed ] 


No 7 

ScEvicEb AT A Reasonable Rate 
(TtOe) 

A B , tho above named plamtiff, states a» follows — 

1 Between the day of 19 , and the 

10 , at , phmtiff [executed sundry drawings, 

diagrams] for the defendant, at his request, but no express agreement was macio 
to tho bum to bo paid for such bcrviccs 

2 The services were reasonably worth rupees 

3 Tho defendant lias not paid the monoj 

[/Is tn paras I and 5 of Form No 1, and Relief clamed ] 


No 8 

Services and RIvtebials at a Reasonable Cost 
(Ttlle) 

A B , tho above named plaintiff, states as follows — 

I On tho doy ot 19 , nt . tho plamtiff tad* 

v house [knoini as No , m ], and furnished the materials ' 

for the defend-uit, at his request, but no express agreement was made as to tno a 
lo he paid for such work and materials riinccs 

1 The woik done and materials supplied were reasonably worth i 

3 Tho defendant has not paid the raonc^ 

[Asm paras 4 und o of Form No 1 , and Relief clamed ] 


No 9 


Ust VND Occur VTIOh 


{Ttlle ) 

I It , the ibo\c uAnie<l pi imtiff, executor of the will of A 1 . dccc lacd, state* ot 
follows — 

1 Ii.it llo dchnluit ovtupiul do [house No . ^iho 

I iivtK ti of tho Huil A 1 , from the d ij of 1* • 
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day of 19 , aad no agreement was made as to payment for 

the u«e of tho said premises 

2. That tho uso of tho said promises fof tho s-iid penod iwv* reasonably worth 
rupees 

3 The defendant has not paid tho money 

[Aa in paras 4 ard 5 of iorm No 1 ] 

6 The plamtii! as executor of X 3'. claims claimed] 


No 10 

Oh an Award 
{Title.) 

A B , the above named plaintiff, states as follows — 

1 On tho day of 19 , tho plamtiff and defendant, havmg 

a difference hetween them concemmg [a demand of tho plamtiil for tho price of ten 
barrels of oil, which tho defendant refused to pay ], agreed m writing to submit tho 
difference to tho arbitration of F F and Q II , and tho ongmal document is ‘inncxcd 
hereto 

2. On tho day of 19 , the arbitrators awnrilcd tint the 

defendant should [pay the plamtiff rupees] 

1 The defendant has not paid tho money 

[ 4s in paras 4 and 5 of Form Xo I, and Belief darnel ] 

\o 11 

On a hOJlEION JODCMTST 
{Title ) 

1 B the abo^o named plamtiff, states as follows — 

1 On tho day of 19 at in tbc State 

[or Kingdom], of . the Court of tint State [or Kuigdom], in a 

suit therein pending between tho plamtiff and the defendant, duly adjudged that the 
defendant should pay to tho plamtiff rupees with mf crest from the svid ihle 

2 Tho defendant Ins not paid the money 

[As m partis J and 5 of tonn /, an I Brlirf clnrncd ] 


No 12 

\r4i\bT Sdiinti roR Pwmint oi Kent 
{Title ) 

4 if , the abo>e named plamtiff btaten ufollont — 

1 On the day of 19 , A F bind from the pLuntill for 

tho terra of > cars, tho [house No . Street] at the annual rt nt 

of rupecd, pa%ablo [luuntbh]. 

2 Tlie defendant agreed, m consideration of the ktting of the I nmi>< s to A > , to 

guarautco the punctual payment of the rent- ' 

3 Iho rent for tho month of 19 , amounting to rui-n-, 

has not been jiaid 

[If, I j the terms of ajfftnuni, tudice isrt^uinJ to h< gietn to the ibn/y, cJd — 1 

4 On tho day of 19 , the pUmtiil gaie notice to the 

defendant of tho non juy mcul of the rent, and demon kd jioy nnut iLertof 

5 The defendant has not juid the »an.e 

[ Is fn poros. i aid S < f hm Atf J, ai.J J dief claioud] 



1390 


THE CODE OP CIVIL VUOCEDURE. 


Tirst Scrid 
( 3 ), Nos. I 3 -J 6 


No 13 

Breach or Aoreemenx to porch i&r L\nd. 

{Title.) 

A B , the above named plamtjff, states as follows — 

1 On tho day of 19 , the plamliff and defendant enteicd 

into an agreement, and the original document is hereto annexed 

{Or, On the day of 19 , the plaintiff and defendant 

mutually agreed that the plamti5 should sell to tho defendant and that the defendant 
sliould purchase from the plaintiff forty bighas of land in the village of for 

rupcei j 

2 On tho day of 19 , tho plaintiff, being then the ab'jolute 

Owner of tho property [and the same being free from all incumbrances as was made to 
appear to the defendant], tendered to tho defendant a sufficient instrument of transfer 
of tlio same [or, was ready and willing, and is still ready and willmg, and offered, to 
transfer the same to the defendant by a sufficient instrument] on the payment by the 
cUfendant of tho sum agreed upon 

3 Tho defendant has not paid tho money 

r^ls m fctras 4 anti 5 of Form No 1, anil Relief claimed ] 


No. 14 

Nor »ELiVi,RiiiG Goons sor n 

(Title ) 

•1 B , tbc above named pKuitiff, stales as follows 

1 On tho dAyof 19 , the plaintiff and defendant uiutuall) 

agreed tint the defendant should deliver fone hundred bands of flour] to the plamtin 
on tho daj of 19 ], and that tho plamtiff should pay tbernor 

rupees on delivery , 

2 On the [said] day the plamtiff was rcad^ and willing, and offered* fo P®> 


[As in p«ras / and 5 of Form No 1, and Relief claimed ] 


No 15 

WrOMQFOL Dl'^MISSAt 

(TtUe ) 

A , tho above named plamtiff, states aa follows — 

1 On tho day of 19 

igrecd that tho pHmtiff should serve the dofendau 

of foreman, or as the case may he), viid that tlio dv(«-uu »ut- buuhiu cmi i'jj . - r -- 
W 3 uclifortliotcrmof[ono 3 ear]aiidi)vj him for his services rupccsfmoii j 

' 2 On tho dv> of 19 , tho plaintiff entered upon i‘ 

ser\ico of tho defend mt ind hvs e\cr suico been, ind still is, ready ^ },,,( 

Imnu m such "trsKo thinng the rem'tiiidcr of the muI Jtir, whereof tlio defto 
•\K\ i \3 has had luditL , ,, i . 

J On tlio da> of I» . the difuidint 

thar^jed ihu pi iiiitilf, iml rcfu'id to (tennit to nivo as aforcj«nhl, or to pay n*ii 
hii M r\ icn ^ 

( 1j in I iras / '!« I 7 of Form Vo /, fla</ Relief elaitned J 



M'l'l MUX V-JIIM)1N<‘' 


1 iicsr ''I II I 

( 3 ', No. ir, is 

^o I& 




Urevcu or CoMRtcr to srK>E 

{TilU ) 

I U , (Iio above inmnl pUintiff, states as follows — 

] On llio ihv of 19 ,l!iophinti(TTnd(lcfcn(Hntiuulually 

'lencd llivt tlio 1 Hint ill 'liowlj cniplov the dcfcmluit it an fvnnuvlJevHr) of 
mi'oc., an f tl at the ilcfcndant ^llould fcno tlio ilauiIilT rs [an arti‘-f] for the tonn 
of [one vear]. 

2 Tlio plaintiff lias ahaa^s been read^ and uiUing to jicrform his part of tho agree 
limit [and on the ilaj of 19 , offered so to do] 

J The defendant [inlcrcd upon] tho service of the plaintiff on tho above mentioned 
ilaj, but aftcruanl., on the daj of 19 , he refused to servo 

tho pjainfiff as aforesaid 

[ Is Ml jiOTd* i aiul-i fhorm No t,aid PiUcf cla\mcl ] 


No 17 

\ovi>sT A Bum III roll Defcctivf W onKMASSnip 

) 

1 B 11 e above named iHmtiff states os follows — 

] On the <1 IV of 19 , tho plamtiff and defendant entered 

into an agreement ami ihc original document is hereto annexed \PritaU tlieicnoroflhc 
e nlraet 1 « 

[2 Tl c pfamtilf diilv t>erfommt alt (he conditions of (ho agreement on lus part J 
J llie defendant limit tho house referred to m the agreement in a bad and un 
vvorkmanlihe i lanncr ] 

( l«iM;>rtra# la IS /Form No J an ! Relief chit trd ] 


No 18 

On a Bond for tub riDEiiTi of a CirnK 

(Ttlle ) 

1 D , tho above named plamtiff states as follows — 

1 On the daj of 19 the plamtiff took B F mto his 

enij I 03 incut as a clerk 

2 In consideration thereof 011 (lie day of 19 , the defen 

dant agreed with tho plamtiff that if / F should not faithfully perfonn his duties 
as a clerk to the plaintiff or should fail to account to the plaintiff for all monies evidences 
of debt or other propertj received by him for the uso of the plamtiff the defendant would 
pay to tho plamtiff whalcv er Io«3 ho might sustam by reason thereof, not exceeding 

rupees 

[Or, 2 In consideration thereof, the defendant by his bond of tho same date bound 
himself to pay tho plaintiff tho penal sum of rupees, subject to tho condition 

that if 5 F shoidd faithfully perform his duties as clerk and cashier to tho plamtiff 
and should justly account to the plaintiff for all monies, evidences of debt or other 
property which should bo at any time held by him 111 trust for (ho plamtiff, the bond 
should be V Old ] 

[Or, 2 In consideration thcrco/, on the same date the defendant executed a bond m 
favour of tho plamtiff and the original document is hereto annexed ] 

3 Between tho day of 19 and the day of 

19 % B i received money and other property, ainountmg to the value 

of rupees, for tho use of tho plamtiff, for which sum ho has not accounted to 

him and the same still remains due and unpaid 

[As tn paras 4 and 5 of Form \o I and Rche/elaimed "] 
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No 19 

By Tenant against Landloed, with Special Damage 
{Title ) 

A B , the above named plaintiff, states as follows — 

1 On the day of 19 » , the defendant, by a regis 

tered instrument, let to the plamtiff [the house No , Street], for the 

term of years, contracting with the plamtiff that he, the plaintiff, and his 

legal representatives should quietly enjoy possession thereof for the said term 

2 All conditions were fulfilled and all tbmgs happened necessarj to entitle the 
plaintiff to mamtain this suit 

3 On the day of durmg the said term, E F , who was the 

lawful owner of the said house, lawfully evicted the plamtiff therefrom, and still 
withholds the possession thereof from, him. 

4 The plamtiff was thereby [prevented from contmumg the busmess of a tailor 

at the said place, was compelled to expend rupees m moving, and lost the 

custom of G If and I J hy such removal ] 

[ -Is paras 4 and 5 of Form No 1, and Relief claimed ] 


No 20 

On an Agbebment op Inlemjhti 

{TtlU ) 

A B , the above named plamtiff, states as foEowa — 

1 On the day of 19 , the plamtiff and defendant being 

partners m trade under the style of A B and C D , dissolved the partnership slo 
mutually agreed that the defendant should take and keep all the partnciship 

pay all debts of the fiim and mdemuifj the plamtiff agamst all claims that might t 
made upon him on account of any mdebtedness of the firm 

2 The plamtiff duly performed all the conditions of the agreement on his part 

3 On the day of 19 . [a judgment was recovered against 

the plamtiff and defendant hy E B , in the High Court of Judicature at 

upon a debt due from the firm toB F , and on the day of 19 1 

the plamtiff paid rupees [in satisfaction of the same] 

4 The defendant has not paid the same to the plamtiff 

[As in paras 4 and 5 of Form No 1, and Relief claimed ] 


PnocoiiiNa ProrEETi uy Ti? \ud 
(TUle ) 

A E , the above named plamtiff, states as follows - 

1 On the day of 19 , the defendant, for 

mducing tho pUmtiff to sell liim ccrtaui goods repr^ented to the plaintiff that [he, 
defendant, was solvent, and worth rupees over all his liabilities] 

2 Tho plamtiff was thcrobj mduced to sell [and deliver] to tho deftnuan L 

goods] of the value of rupees i i n 1 nctc 

3 riio said representations were false [or, state the particular falsehoods} anu 

then known bj the defendant to bo so .. j-i 

i ilio dLlcml int has not paid for iho goods [Or, »/ the ijocds ucre not detiur i 
Tho plamtiff. in preparmg and shippmg Iho gooils niul procuring their rtsior 
cxiKndctl nijiccs 

I Is tn paras i and o of harm Vo I, and Relief elannid ] 



1 imr i>c iro 

(3). N *.22-21 


\l'l'tNUl\ ILLMJiNt.S. 


l.lUJ 


No 2J. 

1 RACui.LL\n.\ r uciii ISO CnnuiT TO DL ci\cs to isoiutii I’i-uiov 

(rirfc.) 

I ll , Uio aborc ntmctl | LsuituI, states o3 follows — 

1 On llio dii of 10 • the (Jcfcnilant represented to tho 

I lajitifl Hat /* w is sohent ai d m good cmlit, and uorth rupees over all 

Ij« labilities [or, that h F then held a n^spouMblc situation and was m good circum 
stances and cii^hl Kalcl> be trusted withgo^4on credit). 

2. TIiopUiiitiTuaslhercb} indueedtOBcllto A I [rico] of the aaluoof 
nijiocs (on months credit] 

3 The said reprcscnlationi ucro fal'.cand wxre ll cn bnoini by tho defendant to bo 
so, anil wcn> made b} him with loUnt to dcccivo and tkfraud tho plamtiU [or, to dccciro 
and iiijuro llio ] Umti0]. 

A L I (did not |va} for tho said goods at tho expiration of tho credit aforesaid, or] 
has not paid for tlio ui 1 nee, and the ) lauilitl has wholly lost tho same. 

[ Is in paras 4 n’ld J of tona .\o I, and Jalttf rlainuJ ] 


No 23 

I’lJULtriVO TllL U »Ti.r tSUCK Till J’i.MNTUf’o LaM> 

iT»lU ) 

1 il t tho abosi. luicacd pUmtiif st ites as follows — 

1 Iho plaintilT u, and at all tho tunes hcreinufler lucutioncd was ]x>secs6cd of 

cccUui land called an I sUuato ui and of a well therein, and of 

aiatcr in the will, and was culitUd to tho u c and bciufit of tho well and of tho aiatcr 
thcrcui, and to hate certain springs and stKatus of water which llowcd and rau into tho 
well to suppl) tho same to How or run without being fouled or polluted 

2 On tho da> of lU . tlio defendant wTongfuUy fouled 

and \«oUutcd the well and tho water thorem and tho sprmgs and streams of water which 
flowed mto tho well 

3 lu consequence tho water 10 tho well became impuro and unfit for domestic and 
other necessary purposes, and tho plamtUI and his family aro deprived of tho use and 
bcQcht of the well and water 

tAs in paras i and 5 of honn Ao I, ond i?che/ clainud ] 


No 21 

CuiUYi>G OS \ Nosioo^ ‘\Lv^UiAcaPllI. 

{TUh ) 

1 B , tho aboi e named plaintitf, states as follows — 

1 Tho pUintifl is, and at all tho tunes hereinafter mculioned was, posscsaed of 

certain lands called , situate m 

2 Ever smeo tho day of 19 , the defendant has wrong 

fully caused to issue from certain smeltmg works carried on by the defendant large 
quantities of odcnsive and uuwbolesomo smoko and other vapours and noxious matter, 
which spread themselves o\ et and upon tho said lands, and eomipted tho air, and settled 
on tho surface of tho lands 

3 Thereby tho trees, hedges, herbage luid crops of the plaintiff grow mg on the lands 
were damaged and deteriorated in vaIuc,dndthocattle andlue stock of the phmtifT on 
Iho lands became unhealthy, and man) of them were jiqiboocd and died 

t U 
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tho lands as he otherwise would haae had 

[As tn paras 1 ami 5 of Form No 1, and Relief claimed ] 


No 25 

Obstructii^o 1 Biqiit or Wa\ 

{Ttilc ) 

J U , the above named plamtill, stales as foUoivs — 

1 iho plauitiff IS, and at tho time hereinafter montjoued was, posse««ed of [a hcu'c 
r. +1 nor.„ T 


servants [with a eludes, or on foot] at all times of the year 

3 On the day of 19 , defendant wiongfully obstructed the 

said way, so that the phmtifi could not pass [with vehicles, or on foot, or m my mannerj 
along the way [and has ever since wongfully obstructed tho same] 

•i (iStale special damage tf anj ) 

[^5 in paras 4 and 5 of Form No 1, and Relief clamed ] 


No 2C 

Obstructino a Hiquw \y 
{TtiU ) 


and was prevented from attending to Ins bu'»mcss for a long time, and incurred 
foi medical attendance 

[vis in pants 4 and 5 of Form No 1, ctud Relief claimed ] 


No 27 

Divebtino V Water course 
{Title ) 

1 7> , the above named plaintiff, slates as follows — 

1 Ihe plamtill is, and at the lime hercmaflcr mentioned wa*' possessed I 

‘•itu Usd on a [stream] Uuown as tho , in tho vnlaoO of » “is 

Z By reason of such posseiisioa tho plaintiff nascatitkcl to tho howof thosluau’^^*^ 
worluig tho mill ,ie 

d On tho day of 19 , tho dcfundaiit, by cuUUe- 

bank of tlio streatu, wrongfully diverted the v\ il^'r tbereof, eo tliat kss wat< r run 
tho pi luitifTa mill 

^ I By reason tliercof llie plauiliff has been mnl lo to grind inoro than ^ 

pet^av, whirc is, before tbc paid di\cr-ion of n ilcr he uiis al lo to gnml 
landaifh/mSv J,tnnlJnli film id] 


1 iivsr bcuLu 
(3', Nos ^8-30 


Al’i’ENDJX A — PLL IDINUS. 




No 2R 

Oubniut/iiNa A lliatiT to dsb AVvteu iok IBlua\rlo^ 

(Ttfle ) 

A S , the above named plaintiff, states as follows — 

1 Wamtiff IS, and was at the tune htrunaftcr mentioned, possesstd of ccitam lands 
situate, etc , and entitled to talvO and use a portion of tbo water ol a cert im stream for 
itngatmg tlio said lands 

2 On the day of 19 , the defendant prevented tho 

plamtifl from taking and using tho said portion of tlio said water as aforesaid, hj 
irrongfully obstructing and diverting the said stream 

[Aa in paras 4 and 5 o/ i’orm No I and Rditf da\in€d 


No 29 

I'tJCnlLS CAUSED D1 NEGUOE^CC ON I IIaILUOVD 
(TilU ) 

A B , tho above named plaintilT. states as follows — 

1 On the day of 19 , the defend mis wire common 

curtms of pas^cugeia by lailway betucin and 

i On that da> the plaiuti0 was a passenger in one of the cain iges of the defeudantb 
on tbo said railwav ^ 

J While ho was such passenger, at [or near tbo station of 

d on the said 

• . . ants, whereby 

• , and date the 

and 18 penua 

uoutly disabled from carrymg on ins former business as r i salesman] 

[As in paras 4 a>ul 5 oj lorm No I, and JUlte/clatutcd ] 

[Or thus —2 On that day the defendants by tbcir servants so negligently and 
unskilfully drov o and lU inaged an engmo and a tram of carriages attached lliercto upon 
and along tho defendants railway which the plamtitl was then lawfully crosmig, that tho 
said cnguio and tram wire drmii aud struck agauist the plaintiff, whertby, etc . a' 
in j)ara 3 ] 


No 30 

I^JUUIES C.IDSLD Dl Nei.UGLNT OniViNU 
{Title ) 

1 B , the aboie named plaintiff states as follows — 

1 Ihoplauititl isa bhuemaker, carrying oabusmess at 1 lie <h fend mt 

IS 1 mortbaut of 

J On tlio day of 19 , tho plamtid was walkuig soutfiwai J 

ilong ChowTmgln-t, m the City of Calcutta, at about 3 o clock m the aflemoon- He w n 
obliged to cross Middleton Street, which is a street runnuig mto Cbowrmghto at rj,,ht 
angles While ho was crossuig this street, and just before he could reach tho foot 
paicmcut on tho further side therc-of, a caixia^u of the defendant e, drawn by two Lortta 


3. By tho blow vuJ fall aud IramiluigthcjUintiirsIclt arm was Lrokiuand be Wo-s 
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TIw “d “”d ™»We to attend to hia busmess, 

proflto ^ ^ “td sustained great loss of business and 

lAsin^aras 4 and 5 of Form No 1, and Relief claimed ^ 


No 31 

Foil JIaucious Pkoslcotion 
{Title ) 

above named plamtiff, states as foUo;vs — 
of aTTP-;f frnm° * tho defendant obtained a TraiTant 

^^®S*strato of the said city, or as fAe ease maw Jel ona charge 
rdavs imprisoned for 

Tncft/i’t S^^°]^^*^i“tIiosumof ‘ rupees to obtam his release] 

cause ° 8 Q defendant acted maliciously and without reasonable or probable 

I t j *3ay of 19 , tho JMagistrato dismu ed the 

complamfc of the defendant and acquitted th© pUmtiff ^ 

4 JUany persons, 
and supposing the pia 
or, m consequence of ti 

mind, and was prevented from 
? Ijusme^s, and was injured m bis credit, and incurred expense in obtaining 
cmn3*^t unpnaonment and m defendmg himself against the said 

Ua in paras 4 and 5 of Form No 1, and Relief claimed] 


No 32 

Moveables ^vbovofulla DErAZuro 
{Title ) 

1 i? , the above named plamtiff states as follows — 

I On tho day of 19 nhintiff nwncl Ijr data facia 

rcto annciid 

, has detail cJ 

tlio Same from the plamtiS. 

3 MorotbocommenMmentoftI,csuit,towitonlh» duyof 

them P*'^“ititf demanded tho same from tho defendant, but bo refused to deliver 

iAatn-patas I and 5 of h on i No 1] 

6 llio plauititf claims — 

(1) tho said goods, or rupees, m case dchvcrj caimut 

(-) rupees compensation for tho delontion thereof 

i he Schedule 


^o J3 

\o\lS3r \ llUCDOLLM PonUlVSEll IND 1113 TlUNSVUlLt WITU IvOTlU. 
{Title ) 

n fi, * Stales as follows — 



IrsST Scni!.D 
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2 Tha plamtiff was heroby induced to sell and dcliTcr to 0 D , [ono huniiied boxes 

of tci], the ostiiuated i aluo of -whicli is rupees 

3 The said representations were false, and were then known bj G D to be so 
[or, at the time of making the said ropresentattons, C D was msolvent, and knew himself 
to bo so] 

A G D afterwards transferred the said goods to the defendant Z7 F without con 
sidcration [or who liad notice of the fabity of the representation] 

[As in 2 >ara 8 4 and 5 of Form No I ] 

7 The plaintiff claims — 

(1) deUierj of the said goods, or rupees m ca'-e delivery cannot 

bo hod , 

(2) rupees compensation for tho detention thereof 


No Zi 

Resctssion op a Contract on the Ground op Mistake 
(Title.) 

A B , the above named plamtid, stales as follows — 

1 On the day of 19 the defendant represented to 

tho plamti/I that a certam piece of ground belonging to tho defendant situated at 

, contauied [ten bighas]. 

2 The plaintiff was thereby induced to purchase the same at tho price of 

rupees m the belief that the said representation was true and signed an agreement, of 
which the onginal is hereto annexed But the land has not been transferred io him 

3 On the day of 19 , the plamtil! paid the defendant 

rupees as part of the purchase mono^ 

4 That the said piece of ground contained m fact only [five bigbas] 

[As m paros 4 and S of Form No 1 } 

7 The plamtiff claims — 

(1) rupees, with interest from the day of 

10 

(2^ that the said agreement bo deliiered up and cancelled 
No 35 

An Injttsction RESTR.imu.o Wastb 
(Title ) 

A B , the above named plamtiff, states as follows — 

1 Tho plamtiff is tho absolute owner of [<fcscn6c the propertyl 

2 The defendant is m possession of the samo under a lease from tho plamtiff 

3 Tho defendant has [cut down a number of valuable trees, and threatens to cut 
down many more for the puii>oso of sale^ without the consent of tho plamtiff 

(Aainparae 4 and 5 of Form 2io J] 

6 The plamtiff claims that the defendant bo rcstramed by injunction from com 
mittmg or permittmg any further waste on tho said premises. 

[Pccwniary winpcnsaltan may aUo le claimed ] 


No 30. 

Injunction i Estraintno Nuisance. 

(Title ) 

1 N , tho aboic named plamtiff. states as follows — 

1 Plaintiff Ls, and at all tho times hereinafter intntione<] wv«, the abKilut<* owner 
of [tho house No , Street. Caloitta] 
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2 The defendant ia, and at nU tlie said times was the absolute owner of [a plot 
of ground xn tbe same street ] 


nas oeen unable to rent the same ] 

[^s m paras 4 and 5 of Form No 1 ] 

7 The plamtiff claims that the defendant be restramed by injunction from com 
mittuig or permittmg any further nuisance 


No 37 

Public Ndisanci: 

(Txile.) 

A B , the above named plamtiff, states as follows — 

1 The defendant has wrongly heaped up earth and stones on a public road kiiov|n 

as Street at so as> to obstruct the passage of the publio along tie 

Ramp and threatens and mtends, unless restramed from so doing to continue and repeat 
the said wrongful act i r f 

2 The plamtiS has obtained the consent m writing of the Advocate General [or o 
the Collector or other officer appomted m this behalf j to the institution of this suit 

[As t» paras 4 and 5 of Form No l'\ 

Tho plamtid claims — 

(1) 

(2) 

the earth and stones wrongfully heaped up as aforesaid 


No 38 

Injunction \oAiNsr tdl Diversion or a Water course 
(rule ) 

1 Ji , llio aboae named plaintiff, statta as follows — 

[As i» Foim No 27 ] 

ilio plamtiff claims tint the defendant be reatiaincd by injunction from divortu g 
tho water aa aforesaid 


No 39 

iilSTOUVTIOS 01 MtIVl IIJII PilOIlRTi TltUTATINrD WIIII Dl-STIIUCTION AND rOH 

Ikjunwion 

(Jille) 

I /7,thoaI)o%i nimnl pliintilf, ((<.14 as foil nis ^ 

1 I’UiiUiiI !•*, ami ut all turns hen mafttr nuntion<d wn« ll o owner of [» 1 
4 ( lii-igt v»\ U vtl tr which V. isi accuUd by ani-muwnt} r] ami of which no / j 
4 SKt 1 [or, >l lie wi J J rm / tl it ll ' ] r j nl / fS if a km I ll o! cai not Ic r(]‘‘ 
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2. On tlio of 1') , lio dc^Kisitcd tho 84mo for safe 

kccpinf? with tlip ilcfcn<hnt. 

3 On tlio da} of lU , ho demanded the same from the 

defendant and odered to ]uy all ro.w>»ahIc charges for tho stor'vgcof tho same. 

4 Tlio defendant refu <^s to dch\cr tho some to the plamtid and threatens to conceal, 
dt poM: of, cut or mjuro tho same if required to deliver it up 

.» 2\o iKcuniir} comiiensation xrould bo an adequate compensation to the phmtiff 
for the lo'? of tlio [pamtmg] 

[.Isinjvira* I and J i^Fonn A’o IJ 

b. Dio plamtui cUima— 

(1) that the defendant borcatrameil by mjunction from disposing of, injuring or 

concealing tho said [painting] , 

(2) tliat ho be compelled to deliver tho same to tho plamtiil. 


xo 4a 

LsTcnPLEiitEn. 

iT,tU.) 

A B , tho above named plamtitT, slates os folloivs — 

1. Before tho dato of the claims hereinafter mentioned 0 II deposited with the 
plaintiS fdcjcriie lh< pnpcrlu] for [sa/c Ueptng}. 

2 IliQ defendant C’ D. claims tho samo funder an alleged assignment thereof to 
him from Q. II ). 

3 Tho defendant E F aUo clauus the same [under an order ol 0 U transferring 
tho same to hun] 

4 Tho plamtifT is ignorant of tho icspcctiao rights of the defendants. 

5 lie has no claim upon tho said proper!} other than for charges and costs, and is 
ready and willing to deliver it to such persons as tho Court shall direct 

n Tlio suit IS not brought by collusion intb either of the defendants 
[ U in parjr 4 anJSo/Form Ho 1 ] 

0 Tlio plamtifl claims — 

(1) that tho defendants bo rcslramod, by mjunction, from takmg any pro 

cccdings against tho plamtdf m relation thereto, 

(2) that they bo required to mterpicad together concerning their claims to tho 

said property , 

[(3) that some person be autbonicd to receive the said property pendmg such 
litigation .] 

(4) that upon dclivcrmg tho samo to such [person] the plaintiB be discharged 
from all liability to cither of the defendants m re'ation thereto 


Na 41 

AdMIM^TRXTIOV by CnFDITOR OV DEHAIiF OF IimSEU IND ALL OTHER CnEniTORS. 

(TtOe.) 

A B , tho above named plamtiff, states as follows — 

IFF, late of , wxs at tbo time of his death, and his estate still is, 

indebted to tho plamtiff in the sum of [here insrrr naliire of ilelt and seeurxiy, 

if any} 

2* E F died on or about the daj of By Lis last will, 

dated tho daj of , bo appomted O D hia executor [or devi cd 

Ilia citato m trust, etc , or died intestate, os lAe cose may be). 

3 The will \i as proa cd by 6 /) [t>rlettersofadmmi3tratioiiwerogranfed,etc ]. 
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4 The defendant has possessed himself of the mo\ eable [and immoveable, or 11“ 
proceeds of the immoveablej property of Z7 p , and has not paid the plaintiff his debt. 

[4a in paroa 4 and S of 'Form. ^0 1 ] 

7 The plaintiff claims that an account may be taken of the moveable [and im 
moveable] property of Z7 P , deceased, and that the same may be administered under 
the decree of the Court 


No 42 

Adminisibation by Specific Legateb 
(Title ) 

lAltcr Form No 41 Ihus ] — 

\0»ul jiaragraph 1 and commence paiagraj>h2'[ E P,Iatoof ,diedonor 

about the day of By his last will, dated the day 

of , he appomted C D his executor, and bequeathed to the plaintiff [I ere 

sla'& the specific Ugaci/\ 

For paragraph 4 substitute — 

The defendant is in possession of the moveable property oiF F , and amongs*^ otlier 
thmgs, of the said ])iira name the subject of the specific bequc&f\ 

For (he commencement of paragraph 7 substitulcr-- 

The plamtiff claims that the defendant may be ordered to deliver to linn the said 
\]ierc name the subject of the specific btqu'-sl'l or that, etc 


No 43 

Adminisiration by PrcoBiAri LEOAiru 
(TiiU ) 

[Alter Form No 41 t/iua] — 

[Otml paraqiaph 1 and substitute for paragraph 2] 27 P , late of » 

on or about the day of By his last will dated tho 

day of , ho appomted C D Jus executor and bequeathed to tho phinti a 

legacy of rupees 

In paragraph 1 aubsliti U ' l^acy for “ debt 

Another Form 
(Title ) 

E F t the above named plaintiff, states as foUowH — 

1 4 2? of A m the died on tho day of 


kt law, and na to his nioa cable property for tho persons wlko would be llio 
iioxt-of km jf lio bad died lotestalc n* tbo limo of the ilralli of the j 1 nnhlT, anil 
fail iro of bia issue as aforesaid 

2 Iho will wan proicd bj Ibo d f uluil on It 
1 1 « I Umtiff I va not I c< n niamod 


ilki of 
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3 TLetcstatorvrasathisdcathcatitlcdtoiiiOvcablcandinimoTeablopropeTt^ , the 
defendant entered into the receipt of the rents of the miiuoTeablo property and got in the 
inOTCablo property , ho haa sold some part of the inunoTcablo property 
[i4a tn paras 4 and 5 of Form No 1] 

6 Tho plaintiff claims — 

(1) to have the moveablo and imniovcablo property ol A f) administered m 
tins Court, and for that purpose to hare all proper directions given and 

accounts taken , 

(2) such further or other relief as tho nature of the case may require 


No 44 

Exfcotion op Trusts 
{Title.) 

4 B the aboie named plaintiff states as foUons — 

1 Ho la one of tho trustees under an instrument of settlement bcarmg date on 

or about tho day of made upon the mamago ot E F and 0 II , 

the father and mother of the defendant [or an instrument of transfer of the estate and 
effects of Z7 F for tho benefit of C D tho defendant and tho other creditors of F F] 

2 A B has taken upon himself the burden of the said trust and is in possession 
of [or ot tho proceeds of] the moveable and imn ovcablc property transferred b} the said 
instrument 

2 C D claims to bo entitled to a beneficial interest under tho mstrument 
{At in paras 4andSo/Forii 7] 

6 Ihe plamtiQ is desirous to account for all tbo rents and profits of tho said un 
moveablo property [and the proceeds of tbo sale of tbo said, or of part of tho said 
immoveable propcrt> or moveable, or the proceeds of tho sale of or of part of, tho said 


the benefit of <7 D tho defendant, and all other persons tfIio raaj bo interested m such 
admmistration in tho presence ol C D and such other persons so interested as fl c 
Court may direct, or that C D may show good cau«c to tho confrarj 

B — Whcrethesuilisbjabeneficiarj IheflaiHtinaybemodrUcJ i/tt ta/isntu/anc/i^ 
on the plaint by a legatee ] 


No 45 

FOnECLOSURE OF SsLE. 

{Title.) 

1 B the aboie named plamtiff, states as folious — 

1 llio plauitiQ IS mortgagc'o of lands bclongmg to the defendant 

2 Tho following are tho I articularsof tho mortgage — 

(o) (date), 

(t) (names of mortgagor an I mortgage^.) 


(/) (amount now due), 

(y) {if tie plaintiffs title is Jtntatiie, state tJi it/y tie tranftrs cr dtttl>.ti(ii 
under tthieh }< e/aiw**) 
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(// the, plaintiff is mortgagee xn possesston, add) 

3 Tho plaintiff took possession of the mortgaged property on the day 

and IS ready to account ae mortgagco in possession from that time 
[/is tn paras i and 5 o/Pot m No 1 ] 

C iho plaintiff claims — 

(1) paymient, or in default [sale or] foicclosurc [and possession] , 

[ Jl ^fr<! Oider 3J, rule €, applies J 

(2) 111 case the proceeds of the sale are found tobcinsullicient topaythoamoimt 

duo to tho plamtiff then that liberty bo resen ed to the plamtiff to apply 
for a decree for the balance 


No 46 


Hbdemption 


IfTtlle ) 


A B , the above named plaintiff, states as follows — 

Iho plamtiff IS mortgagor of lands of which tho defendant is mortgagee 
Tho foUowmg are the particulars of tho mortgage — 

(a) (date) , 

(h) (names of mortgagor and mortgagee) , 

(c) (sum secured) , 

(d) (rate of interest) , 

(e) (property subject to mortgage) , , . 

(/) \*f the plainiifTs title ts denvahve, state shortly the tiansfers or (hvon 

under which he claims) 


{Iflhedefendant is mortgagee m possession, add) 

3 Tho defendant has taken possession [or has received tho rents] of the moriges® 
property 

[.fls m paias i and 5 of Form No I") 

G iho plamtiff claims to redeem the said property and to have the same rccon 
vn\0(l to him [and to lia\c iiosscssioii thereof] 


No 47 

SpEcirio PrnFORBiANcr (No 1) 

(Title ) 

A B , tho aboTO named plaintiff, states as follona — ^ ^ 

1 By an agreement dated tbo day of and signed V 

di fen hnt, he contracted to buy of [or sell to] tho plaintiff certain imnioi cable jiroj 
tlicr in described am] referred to for IhosuDi of rupct'< f.y.iiicit 

2 riio plaintiff has applied to tho defendant specifically to iicrlorm the agr 

on liM part, liut tiio defend mt has not done so . jj c 

5 riio [ 1 untilf h IS 1 ecu and still is rt ady niid n illing specif c illy to pcrio 
igic uciit on liH patf of uluch the difcndant has bad notice 
I la 111 j rrat t and S of lonn i\u / ] 

0 ll 0 j I imtiiTi,! urns that tl oCourtwiII order the dcfcntl intupttibcaUy | 

1 1 IqIi mi III an 1 to do all acts ncct-*- ary toj ut tho jilaui tiff in full jh s’c <ion o ti 

j r j|*crty ( r tn »''Ci pt i Iran fi rand J»<> csh on of llip‘*ai I pr j>crl\ J imil lo piy t 
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No 48 

SrEciric Performance (No 2) 

{Tilk ) 

I n , tho '\bo\c n'HUod phintilTt states as follovrs — 

1 On tho daj of 19 , tho pl-vintifl and defendant entered 

into an agreement, m writing and the origma document is hereto annexed 

Tho defendant was absolutely entitled to the immoveable property described in tlie 
agreement 

2 On the day of 19 , tho plamtiS tendered 

rupees to tho defendant, and demanded a transfer of the said property hy a sufficient 
instrument 

3 On the day of 10 , the plamtiff again demanded such 

transfer [or the defendant refused to transfer the eamo to the plamtiff ] 

4 Tho defendant has not executed any instrument of transfer 

5 The plamtiff la still ready and udimg to pay the purchase money of the said 
property to the defendant 

{Aavip<tra J and 5 0 / Form 1] 

8 The plamtiff claims — 

(1) that tho defendant transfers tho said property to the plamtiff by a suOicicat 

instrument (Jullmctnj Ike term 0 / the agreement] , 

(2) rupcca compensation for withholding the same 


No 49 
Pahtnersiiu 


(Title ) 


4 B , the above named plamtiff, «t itc« as follows — 

1 lie and C D the defendant haio been for years [or months] past 

carrying on busuicss together under articles of partnership m writing, [or under a deed, 
or under a aerbal agreement] 

2 Several disputes and difference haie arisen bofMcen tl e plamtiff and defendant 
IS such partners whereby it has become iin|>o sihle to cirry on the Lusinesa m partner 
ship with advantage to the partners \Or the lefemlant has cunniittPil th'' following 
breaches of tho partnerdiip artielrs 

(1) 

( 2 ) 

(3) ] 

[ Is i» i>art* / amt > f h rn t\o 1 \ 


5 The plamtiff claims — 

(1) dissolution of the |aartiicrebip . 

(21 that accounts he tahcii 
(*?) (hat i rcconcr ho appomtwl 

[ Y /I In itiit r u in III g uj of any j dftntr I ip 01 it ll t cl in i / r dniolLiii^n , 
VI I 111-'/ nj 111 fit n ] irajra; h Inin glleftrltoftif j-nrli trtl tp lam j brtn iln rjirj ] 
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(4) WkITTBIT SlATCaiCNTS 
General defences 

Denial. , 


Protest I 

with tho plaintiS. ° 

The defendant denies that he contracted with the plamtiil as alleged or 
at alL 

The defendant admits assets but not tlio plamtifi^s claim 
The defendant denies that the plaintiff sold to him the goods mentioned 
m the plaint or any of them. 

Limitation The suit is barred by article or article of the first 

schedule to the India n Limitation Act, 1008 
Jun diction The Court has no jurisdiction to hear the suit on tho ground that {sd 
forth the grounds) 

On tho day of a diamond rmg was dehvered by 

, the defendant to and accepted by tho plimtiff m discharge of tho alleged 
cause of action. 

InsolTcncy The defendant has been adjudged an insolvent 

Tho plamtiff before tho mstitution of tho suit ^as adjudged an m 
solvent and the right to suo vested m tho receiver 
Minority Tlio defendant was a muior at tho tune of making tho alleged contact 

Poymont The defendant as to the whole claim (or as to Es 

into Couit thomonQyclaimed,ora«/Aec<Keniay6c)ha3paidinloCourtRs. 

and say s that this sum is enough to satisfy tho plamtiffs claim (or the part 
aforesaid) 

Performance The performance of the promise alleged was remitted on tho 

remitted {date) 

Rescission The contract was resemded by agreement between the plamtilT 

defendant . 

licsjudicaia The plamtiff’s claim is barred by tho decree m suit (give the reference) 

] stoppeL Tlio plamtiff is estopped from denymg tho truth of (insert sfafetneni as 
to u-hich estoppel ts claimed) bec.au'jc (here stale the fads lebed on as creo i”? 
the estoppel) . 

Ground of Since the institution of tho suit, that is to say, on the 

defence sub- of (set out facts) 

sequent to 
institution 

of suit 


DLrnxcE nr Suits tor Goods soiu wd DiLivEnLD 

1 Iho defendant did not order the goods 
J llio goods wero not delivered to llio dcfuidant 
5 Ihc price u is not Bs 

[or] 

5 I l.xct.pt u., to Us 

7 The <1( fi ndaiit [or A B , the defendant’s igcnt] aatutit d tho cl uni by 
l>cforo >iuit to tbo I laintilf [or to C 1 > , the plamlilFa ngent] on tlie ' J 

S I bo dcfcmlint cd tbochuii by piymuit nfUr hiiI (<» tbo phuitifl on ll o 
day of '' I'J 
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No 2 

Defence in Soils on Bonds 

1 The bond is not the defendant’s bond 

2 The defendant made paTsjcnt to the plaintiff on the da> according to the 
condition of the bond 

3 The defendant made payment to the plaintiff after the day named and before 
suit of the prmcipal and interest mentioned m the bond 


No 3 

DE^E^CE IN Sons on Goasantees 

1 The principal satisfied the claim by pa 3 'mcnt before su t 

2 The defendant was released by the plamtifl giving time to (ho principal 
debtor m pur-suarcc of a binding agreement 


No 1 

Dtitset IN ANi SoiT rou Debt 

2 As to Es 200 of tbo money claimed, the defendant is entitled to sit oQ for goods 
sold and delivered by the defendant to the plaintUT 


Particulars are as follows — 

IL» 

1007, January 25th 

150 

„ rebruati Jst 

50 


lota) JOO 

2 As to the M hole [or isloPs p irt of the uiuiic^ claimed] (be difuiil mt 

made tender before suit of Pi-s and h is paid tlio same into Court 


No 0 

Defence in Suits roi Injokies caoslh hi Neoui let Dbimno 

I The defendant denies that the camago miutionid in the plauit uas thi dcfiu 
daiit s carriage, and that it Mas under the charge or control of tin defendant a bcrranls. 
iho carriago belonged to of Street Calcutta Iivcrj stable ketjx^rj 

id hor C3 . and tl e pencil 
i servant of tin said 

_ _ _ _ u as tumid ojt of iliddlitou 

Street, either ncgbgentlj , suddcnlj or mthout uaniinp or at a rapid or dangerous j-iti 

3 The dcfiudaut saja the pLuntifl might and could the ixircuc of rcofcnalli 
care and ddigeme. haro the aaid carnage approachmg h>n), and avoided anv 
collision with It 

4 The dcfiudant docs not admit tLostatcmints contauied m the third jiaragra] h 
of the plaint 


No. u. 

DUENCL in AU. bllTS lou Wmncs. 
I Diiiial of tin Mitral aits [i;r uiattm] couj hiu.6d of 
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(4) Written Statejignts 
General defences 

Denial The defendant denies that {set out fads) 

The defendant does not admit that {set out facts) 

The defendant admits that but says that 

Protest Tlio defendant denies that he is a partner m the defendant firm of 

Tlie defendant denies that he made the contract alleged or any contrac 
with the plamtifE 

The defendant denies that ho contracted with the plamtiff as alleged o; 
at alh 

The defendant admits assets but not the plamtiff s claim 
The defendant denies tJiat the plamtiff sold to him the goods mcntionec 
in the plamt or any of them 

Limitation. The suit is barred by article or article of the first 

schedule to the Indian Limitation Act, 1008 
Jun diction The Court has no jurisdiction to hear the suit on the ground that («< 
forfh ills grounds) 

On the day of a diamond ruig was delivered b) 

the defendant to and accepted by tho plamtiff in discharge of the allegro 
cause of action 

Insolvency Tho defendant has been adjudged an insolvent 

Tho plamtiff before the mstitution of tho suit was adjudged an ui 
solvent and the right to sue vested m tho receiver 
■Minority Tho defendant u as a mmor at tho tune of making tho alleged contrac 

Payment The defendant as to the whole claim {or as to Ks 

into Court the monoy clauned, or os the case may be) has paid onto Court Rs 

and says that this sum is enough to satisfy the plaintiff’s claim (or tiio p 
aforesaid) 

Performance The performance of the promise alleged was remitted on the 

remitted {date) ~ i 

Rescission The contract was rescinded by agreement between the plauitiJt am 
defendant 

lies judicata 
] stoppcl 

the estoppel) ' , 

Ground of ‘Since tho institution of the suit, that is to say, on the 

defence sub of {set out facts) 

sequent to 
m»tituti>n 

of suit 


No 1 

DnrENCE E» Suits iob Goods soid \nd UELivErLD 

1 


■J * 

5 I 1 xcept .13 to Iti ,s.anioa3 J- 

7 Thodofindant[<r \ B , tlio ilefrn Jaul •« agent] aatt?lu d the chmi I > 

I efuro xuit lo tho j laiiitil! [or to Cl), llic j lamtifTn agent] on II f* 

S il o defendant sati'ftd tho clan i Lj jnymt iit /ift< r fud I > ll*' 1 lainlill o 
daj of IJ . 



ilBST SCUED 
( 4 ), Nos 2-C 


.APPENDIX A — ^PLEADINGS. 


1105 


No 2 

Defence in Suits on Donds 

1 Tbo bond is not tbo defendant 8 bond 

2 Tbo defendant made payment to tfao plaintiff on tbo da^ accordmg to tbe 
condition of tbo bond 

3 The defendant made payment to tbe plaintiff after the day named and before 
suit of tbe principal and mterest mentioned in the bond 


No 3 

Defence in Suits ov GuAUANXEEb 

1 ^bo principal satisfied tbo claim by pajment before su t 

2 Tbo defendant aias relea'^ed by the plaititiS girmg time to tbo pnnciial 
debtor in piir'^uancc of a binding agreement. 


Ao 1 

Dlience in ANt SoiT roB Debt 

I As to 200 of tbo money claimed, tbe defendant is cutitkd to set oQ for goods 
gold and delivered by tbe defendant to tbe plaintiff 


Particulars are &3 foUons — 

lU 

1007, January 23th 

ISO 

„ robniari Ist 

SO 


Total 2UU 

2 As to tiicai bole [or istolls piitoftbvuiutii} claiinid]tbcdi.fi.iui uil 

made Under before suit of Hi) and b is paid tbo same inlo Court 


No 0 

Defence in Suits io» Injubies cacsli> a\ 'Nec.ui lm Dbimno 

I Tbo defendant denies tbat (be comagu uitnlioncd in thi pi not was thi dcUii 
dant s carriage, and that it w os under the charge or control of the defendant s servants 
ibo carnage belonged to of Street Colcutti hverj stable kctjicrs 


Street, either neghgenU} , suddenly or oitbout waroing. or at a rapid or dangerous 

J The defendant sajs tbo plaiDtiQ might and could by the i.xerci.c of rca.'onalle 
care and diligence, bavo seen the said carrUoO approaching bmi, and avoaiid anv 
collision with It 

4 Tbo defendant does not admit the statcmiuts contun ed in the third {iaragr«j b 
of the plaint 


I IKiual of th< 


No. u 

DiACNCE in AliSlITS lou \\tONC-. 
\rnil acts [or matters] com| la^od of 



1400 


illh CODK Oi CIVIL i’KOCLDUlli: 


liibi Stai.i> 
(4), No. 7 11 


No 7 

Dlflnce in Suns iob Di-TiNnoN oi Goous 

1 

2 


1907, Maj 3rd To carnage of the goods claimed from Delhi to Cakutta — 
45 maunds at Rs 2 per maund Rs 0 


No 8 

DciiiNCE IN Suits ron Infbinqement of Copvright 

1 ihc plamtiil is not the author etc ] 

2 Iho hook was not legistered 

i rho defendant did not infringe 


^vo 9 

DlILNCE in Sons roit iNFBINOLULNf OF IniUL MvlUt 

1 iliu tiado mark not the x>Umtid s 

2 iho alleged tiado mark is not a trade m u) 

J ibe defendant did not uifringe 


No 10 

DniLNCCS IN SoiTS REtATlNO TO jNOISINCJS 

1 iho xilamtiHb lights aro not ancient [or dtny his otlici alleged pitscnptno 

rijjhtsJ . 

2 iho xilamtifi s lights will not bo maten vU^ uitorfercd with by the dcfcnuaii 
buildings 

3 iho defendant denies that he oi Ins servants iioUule tbo water [or do 

compl lined of] j 

[If the defendant claims the rigid Vj 2^ifscnpUoii or othtrieise io do uhat w co/ip^'' ‘ 
of, he must say so, a?jcZ must slate the giounds of the claim, lb whether by jircscrtpo'^ 
grant, or uhat ] 

1 The plaintiff has been guiltj of laches of which tho followuig are jiarliculais 

1870 Plaintiff s null began to woik 

1871 Plaintiff came into iiosscssion 

188} Pirst comiilauit ^ 


I u.t ilat aji ] 


DllLVCr IO *JUIT Ion luULCIObUltL 

1 lU dLluii 1 lilt did not citcuto tho inorlo , , r , „ 

- 1 lie iiiorto I » IS not Iran krre 1 to Iho 1 1 uiililf (ly I ic H t t et c liai J 

ill ^ I, iij tt/nc/* la \1 it d) 



1 m«T III 
N • i: H 


\1 1’l \DI\ \"1 1 V \I>>N< " 


J 107 


1 iho suit IS Inrnil b\ nrhcli •{ llio lirr^t Ii iiilc lo the Julian 

lamititiou \ct I HK 

1 Tl c f llowins jMjnunls hwc Lven made, n — 

1*3 

iln^dt Irlr) lOOO 

(KJ 

5 llic plaintill too! i>ow*.eion on the if iiid Ins received 

the rcii'-i* ever since. 

0. Thai pl'vinti'I irlcaMMl the debt on the r f 

7 lliodcfcmlant transferred I) his interest to I H !>> nduciiiiiuit dated 


\o 1.* 

Duesci to MIT roit Ittuiiijnos 

1 ILc pUinlilTfl rii.ht lo rednm la barred be article of the hr t 

s*.ladulo lo lh'‘ Indian I unit alien \ I IjO^ 

i The plaiiitill Iran ferred all intercot tn the | n ]i«rta to \ J{ 

1 Ihodefcndanl b^ adoetimentd ited the da> of Irmbriul 

dl Ins interest in the moit[, 0 e,c debt and proiH.ftv coin| ri cd in the niijrtgig,c to \ Jt 
t 'Ihedcfcmlant noicr took po6.c.'ion of tbc mortpaptd j roi>crlj orricciitil the 
renla thereof 

{Iflhtdt/r Ini I aJt ills fxji ( *ion/ r a Ui o Ij h( lu IJ elcil Ih In ai Idity 
I t(S iju lijui f xrltal ht adiiits ] 


No 13 

Dlilscl to buiT lOR brLCUie Tj uoiiaiscL 

1 Xhod 

2 \ B 

3 iho p 


IS boun 

G Ihe agreement is imccrtam lu tho following rtsjiccts-( ‘‘fate f/i n) 

7 (or) The plaiutifl has been guiltv of delay , 

S (or) The plaintiff has been gadty of /rand {or mi represent iti n) 

9 (or) Iho agreement IS unfair , 

10 

11 lujU) 

12 wj, - - — 1 (or by mutu d 

agreement) 

{In cases where da na^^esarecfai/ned and the defenda t disputes hialiabiUt jlodau ajes 
he I lust deny Ow agrcciiici I or the aUeged breaches or show trkaict cr other ground of defence 
he intends to rely on, o g the Indian limitation Act accord eind satisfaction, Tclcasc, 
fraud, etc ) 


Ivo 14 

DeIESCE l^ iDiUMsTKATlON SoiT B\ PtC-LMAIll LEO ITEE 

1 I B 8 Will coalaiucd a charge of debts lie died msoh cut he was entitled at 
his death to some immoveable property winch tho defendant sold and which produced 
t ho net sum of Hs , and the tc lator had some moveable property which the 

defendant got in and which produced tho net sum of Ro 
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2 The defendant applied the whole of the said sums and the sum of Rs 

which the defendant received from rents of the immoveable property in the payment of 
the funeral and testamentary expenses and some of the debts of the testator 

3 The defendant made up his accounts and sent a copy thereof to the plauitifi on 

the dav of 19 , and offered the plamtiff free access to the 

vouchers to verify such accounts, but he declined to avail himself of the defendant s 
offer 

4 The defendant submits that the plamtiff ought to pay the costs of this suit 


No 15 

PnOBATE OP WiLI. IV SotEMV rOBil 

1 The said will and codicil of the deceased were not duly executed according to the 
provisions of the Indian Succession Act, 1865 [or of the Hmdu Wills \ct, 1870] 

2 The deceased at the time the said will and codicil respectively purpoit to have 
been ex 

3 

the plai ^ o 

defendant] 

4 The execution of the said will and codicil was obtamed by the fraud of the 
plamtiff, such fraud, so far as is withm the defendant’s present knowledge, being [slate 
the nature of the /raud] 

6 The deceased at the tunc of the execution of the said will and codicil did not 
know and approve of the contents thereof [or ot the contents of the rasidnary clause m 
the said will, as the case may he] , 

6 The deceased made his true last will, dated the 1st January, 1873, and tliereuy 
appomted the defendant sole executor thereof 

The defendant claims — . , 

(1) that the Court will pronounce agauist the said will and codicil piopoimuc 

by the plamtiff , , j 

(2) that the Court will decree probate of the will of the deceased, dated to 

1st Tanuary, IS73, m solemn form of law 


*JSo '10 

Pmhicueaks (O C, r 5) 

[Tula of Suit ) 

Iho foUowmg are the particulars of (here stale Uie matters u* rcsytcl of 1 utJculars 
lohich j^arhculars have been ordered) delivered pursuant to the order of the 
of 

{Here set out the particulars ordered tn paragraphs 1 / necessary ) 



\i‘i*i:ndix u. 


l‘UOCLt^ 


bLMMOSii tUU Dl^FO^iAL Ut SUXT (O 5, Tt 1, U } 


To 


(7.//0 

[ N line, hi(nj Iiuh an I jilace of rut 


WiiLiLvs lias iiibiituttsl i Milt iigtun'^t }oit fur tjuu an. 

htrib^ ^ummJlu<llo tpiicir i>i (liisCouit m |•c^>lOll or bj 'v pleader du]} instructed, aod 
able lu Miaircr all m itcrul quc'^tKvns nl iliiis; to (bo suit, or nho shall bo accoiniMmcd 
bj some i<cnson able to aiihucr >11 mkIi <|Ui'tioiib,ou tho da} of 

I'J , it o clock III tin noon toaiisncr tl ■ > I iitn , lud us tlio day hxed 

fur V our imiciranco is a]i|>oinl«d for llo Im >1 du>jM)<j| <>( the hint, }uu inuht be prc^himl 
tji roilucconthat da\ aillhe\nlnc'Miiu|x>iiMbi « t%Mhm> indall the doeinnrnts iii>oii 


i thu 


Cnin under in} hand and (iio heal of tho Court (hn 
I'J 


d 1 } of 


JuJje 

Nuticl — 1 Should }uu ipprcbcixi }our nituthSOh will not attend of their own accord, 
}uu can h INC a auuuuoos from this Court to compel tho attendaneo of 
ail} Nutnch.', uud tho production of an} document that }ou have a right 
to call uiKin tho NNitncsS to produce, on app]}mg to the Court and on 
depositing the nceChsary csiicnsos 

2 lf}ou ulmit tho claim, }oubhould pay tho inuiioymtu Court together with 
tho costs of tho buit, to aaoid execution of the decree, Niluch may bo 
igauibt }oiir iKTiiroii or properly, or both 


io 


No J 

' 5 UllMO^S XOU ' 3 ETlLtllfc^T OV IsSWLb (0 5 IT 1 5 ) 
{Ttfle ) 

[ Vainc, desenpiton aiidjdace of raidtnce ] 


by some person able to ansucr all such questioas, on the day of 

10 , at o’clock in tho noon, to answer tho claim , andyouaro 

directed to produce on that day all the documents upon which you intend to rely in 
support of your defence 

Take notice that, m default of your ajipcaraucc on the day before mentioned, the 
uit will be beard and determined lu your absence 

GIVE^ under my hand and tho seal of the Court, this day of 


Judge 

4 X 


19 
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Notice — 1 Should you apprehend your witoes&cs %vill not attend of their oira accord, 
jou can have a summons from this Court to compel the attendance of 
any witness, and the production of any document that you ba^ e a right 
to call on the witness to produce, on applying to the Court and on 
depositmg the necessary expenses 

2 If you admit the claim, you should pay the money into Couit together aith 
the costs of the suit, to avoid execution of the decree, which may bo 
agamat your person or property, or both 


No. 3 


bUMUONS TO APPLIB It» PeB&ON (0 5, T 3 ) 


'io 


(Ttlle ) 


[Nawe» dcscnptton and place 0 / residence ] 

WniiiiEts has mstituted a suit agsmst you foi 30^ 

hereby summoned to appear m this Court m i>er&on on the day of 

10 , at o’clock m til© noon, to answei th© claim, and mi 

duooted to pioduco on that day all the documents upon which you mteiid to i«J 
support of your defence . 

Take notice that, in default of youi apjicaiancc on the day befoie meiitioueu, tD« 
*>mt >nli fao hoard and determined m jour abbcncc 

Given under my hand and the seal of the Court, tins day of 


No 4 

btJSIMONb IN bUMMlia buix ON NnoomiiLL Insirumlm (U a7, J 2) 

(Tjtfe ) 

'io 

[iVaiHC, dtfet I iptjoii am/ j /ate of < t4tde«icc ] 

WiiEuLAb has mstituted a suit agamst you under Uidci NX* 

ol the Code of Civil Pioccduic, 11)08, for Hb , bal'incc of 

mteicst due to him as the of a of which a copy is hcieto auoex ^ , 


sum of Its 


and the bum of Ks 


I'J 


Judje 


No 0 


NoricJ Io i’nubON who, run Couiii coNsinCitb, buoui n ui Anunn 

(0 l.r 101 
(/irfe) 

To 

[}>itinc,ilittnpltonandilaCi ffraHhncc ] 

\Sui.ui.vs imtitnltd tilt alK»%t huit nt, ‘“"'t for 

111 I whtft IS ii kjijH.an* iJLttv try tliut you bhuuld bo ,i{)iUd ua a |>l unlJtl 


Co 1IAJ‘'1‘“ 


\ l)u 



I iKsr '*uii 
ho-i G-8 


B — PBOLLbS 
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suit m order to ouabic tbo Court effectually and complelely to adjudicate upon and 
all tho qucstiona maolved 

Take notice that you should on or before day of 19 

!>igni/y to this Court whether jou consent to be <o added 

Giviv under inv hand and the seal of the Court, this day of 

19 

, Jud<je 


^o 6 

bDMMOXS TO LLOAL Ri:iIlt:.S£KTVTlVC OF A OCCtA&ED DtlLNDlNX (0 22, T 4 ) 

[Tt>U ) 

To 

WiltBE ii> tho plaintiff mstitulcd a suit m this Court on tho 

day of 19 , agaiust tho defendant who has smeo deceased, 

and whereas tho said plamtiff has made an application to this Court alleging that } ou 
arc tho legal icprcscntativc of the bald decc,i8cd,and desiring that >ou bo made 

tho defendant in bis stead 

You aio herebysummoned to attend in thisCourton tho tl ly of 

19 , at 1 M to defend the said suit, ind, in default of jour appearauee on 

tho day spceiTicd, tho said suit will bo heard and determined in jour absence 

Givln under mj hand and tho seal of tho Court, this daj of 

19 

Jutljc 


No 7 

OuDEU lUlt lilASaMlbSiON 01 bUllMOSS lOR SeUMO IN TIIL JuitlSI iCTlUV 04 INOTlILll 

ContT (O 0 t 21 ) 

{htU > 

WiibRb^S It IS btated thit *bo above auit u at present 

residing m It la ordered that a '•ummona rctumablo on tho 

day of 19 . bo forwarded to tho Court of for 

service on the said duplicate of this proceeding 

riio court fee of chargeable in respect to the suminuiiH b is bioi nahzed 

in this Court in stamps 
Dated 10 


\o 8 

Oiiuiu iun liuN''Mi'''5Je)N 04 Nimmoms to u» Ntutbu ON a PniauNLii- (O r 2j ) 


I he bujicruittndcnt of the Tail at 

Lnhek tho i»rOM*ions of Order \ rulcdl of the Lodo of Ciiil PriAcdun , l‘> » u 
bUmmons m dupbcito is licrewith forwarded for Kran-e on the difirdani wl o 

IS 1 priMJiiir in jnf \ou arc requesutl tocauro a coj j of t} c kiiJ iiui,.b oi » 

t<i Ih MrMxI u)Km till vaid ikfiiidint and to rx turn the on;; i^al to this Court eie' Lj 
tho 'ud lUfindant, with i "latcniiiit of servm cudor^d tl « non I \ juu. 
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No 9. 

OuDEu ror. Tn vnsmission or Summons to bl sebylo on a Public Slrvam or 
SoLDiEB. (0. S, rr. 27, 28 ) 
iTtOe.) 

To 

Undlk tho prov^ions of Order V, rule 27 {or 28, cu the case may be), of tlie Code of 
Civil Procedure, 1,908, a summons in duplicate is herewith fonv aided for service on the 
defendant -who is stated to be servmg under jou You arc requested to 

cause a copy of the said summons to be served upon the said defendant and to return the 
original to this Court signed by the said dcfeiidaut, with a statement of service endorsed 
thereon by you 

Judge. 


No 10. 

To vccoiiPANY Return oy Summons of anotueu Court. (0 5, r. 23 ) 
{TtUe ) 

Head proceedmg from tho forwarding 

in Suit No of 19 of that Court. 

Read Serving Ofiicei's eudoiscincnt stating that lliu 
aboio ha\ing been duly taken by mo on tho oath of 
oidcred that the 
ucding 


be lotumed to (ho 


for service on 

and proof of the 
and It ^ 

with a toiiy of this l^o 


Jxidgc. 


NoU — TliuUiiuiviiltbi-ai>iU(,jiWcl.onio<.e»»oUKrU»dUi>uwuivus,lULStnu.i,iJlu]ii<-hina> luioluto 
illrilcd m thn banic ummer 


{uilUmUi 


I loceivcd a 


(unuflOM jssued 


:,eivca a „o«c. , , , 

tho said Court, dated 


No 11. 

AFIIOAVII of PbOCLSS SERVUt 10 ICCOMTANy RXTURN 01 A SUMMONS OR NOTICi- 

(0 5, r. 18 ) 

{Title.) 

The Afildavit of sou of I 

and say as follows . — 

(1) 1 am a process scner ot this Court 

(2) On tho day of 19 

by tlio Court of m Suit No of 19 

tho day of 19 for service on , t d tie 

(J) Tho said was at tho tun© personally known to me, and I serve 

said on ^ on tho day of 19 , at about 

o’clock m the noon at by tendering a 

thereof to and rcquumg siguituro to the ongmal 

fa) 

(u) Hero btaUuliillii-rttic pcr»oii bcnc-d sifcMid ornfusea (o Iho j ruen', ami lu wtose pa “ 

(P) slgnuluxo ol nroicsa b».ner 

(J) 'Iho said not bemg personally known to mo 

iijo to and pointed oiit to me a person whom ho alatcd to bo tlicsaiu 

and 1 bcricd tho said — ““* on ^ on the day of ‘ 

about o’clock 111 tho noon ut ^ by Iciuhruig 

thereof to and rtquirmg ’ J signature to thoongmul 

{ t\ »»Jo AbUvkl llie infT**, and 1“ »'* 



1 II ST ‘'LIIJ.D 

\.H 11, U 


ii'i*r\Drv If— PKocLSS 


ms 


(3) Thcsiid 'xiul the boiiMJuiuhtch lioor(]inan]\ resides being per onaUj 

kiioini to me, I went to the iiid house, m and there on the day 

of I'l it 'iboiit ocloek 111 tlio noon, I did not 

Itnd the said 

(«) 

(a) El Ur f ill) an 1 csacll) tlie i tuner 1 1 nh di tl e i r icess wts sene I uilli fpccinl rcfcrci re to 
OrlrrS rulestjanll- 

tft) sijnttiire of procc t ur\er 

or, 

(3) One accompamed mo to and there pouitcd out to me 

svhicli he said was the house m which ordinarily resides I 

did not find the said there 


(а) Enter full) aud esActI) the maui er In wludi the proce s *as «encd nith special lefereoce to 
Of ler o rules to *ud 1“ 

(б) ''ifnitiire of proces'i 'tner 

or. 

If subsliluUd eeriice has bttii ordenJ, state fully and fxaeilt/ the manner i» irAicA the 
summans teas scritd irifA special referevre to the Unns of the on/rr for suhsiiiuhd seriice 
*1^3 before me this 

da> of Id 

Empowered under section 139 of the Code of Cm! Procedure 
to adramister the oath to deponeuto 


To 


No 12 

Notice to Defendot (0 9, r 6 ) 
(Title ) 

[Name, description and place of residence ] 


said summons was sened on >ou but not m sufhcient tune to enable jou to appear and 
answer on the day hxed m the said summons , 

>.otice IS hereby given to you that the heariDg of the suit is adjonnicd this day and 
that the day of 19 , is now fijed for the heating of the same 

in efefauff of your appearance on <to day fasfi mcntionecf tic suit wiff 6o heard and 
determmed m jour absence 

Given under my hand and the «:eal of th« Court, this day of 

19 

Ju lyc 


No 13 

SoiiiiONs TO Witness. (0 IG, it 1, 5 ) 

(Title.) 

To 

WnEKEAS jour attendance is required lo 

on behalf of the m the abOTo suit you arc hcrebj required [pcr:onall\] 

to appear before this Court on the daj of 19 , at o clock 

in the forenoon, and to bring with you [or to send to this Court] 

A sum of lis , bemg jour travellmg and o*her expenses and subsistence 

allowance for one daj, is herewith sent If you fail to comply with this order without 
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iHi; COM or civil I’EOCLDure 


1 XUST SciIED 
Ao 3 14 lo 


Ia%\ful oxcmc, ^on wjU be subject to the couscqucucos of non attendance laid domi in 
mlcj 12 of Order XYI of tlic Code of Ci\jl Procedure 

Gii;rJ4 under mj band and the ‘'eal of the f onit, this day of 10 

Jn Ige 

Notice —(1) If jou arc summoned only to 2 Hoducc a document and not to gne 
ovnlcnce, you shall be deemed to have complied with the summons if you cm^e sneb 
documont to bo produced in this Court on the day and hour aforesaid 

(2) If you are defamed beyond the day aforesaid, a sum of R? ^'>'1 

tendered to >011 for each day s attendance beyond tlic day specified 


No 11 

Pnoct IMATION- nCQUll IHG VTTCNDANCI 01 WlTSE&S (0 16, T 10) 

(Ttlle ) 

To 

WiiEiiEvs it appeals from the oxammation on oath of tlio Bctimg officer that the 
summons could not bo served upon the witness in tho manner prescribed by hw 
wJicreas it appears tliat the evidence of tho witness is material, and he absconds aud 
keeps out of the way for the purpose of evading tho service of tho summons Tbia 
proclamation is therefore, under rule 10 of Order XVI of the Code of Civil Froceciure 
1 90S, issued requiring tho attendance of tho mtncss in t Ins Court on tho ®. 

19 at o clock in the forenoon, and from, day to dav uotj 

ho slnll liavo leave to depart and if the witness fads to attend on tho day and hour 
aforesaid ho will bo dealt with according; to law 

Given under my hand and the seal of the Court, tins day of 

Jvdgts 


lo 


No 16 

PnocLiauTiON BEQOiRrNO attendance or Witness (0 16 , r 10 ) 
(TuU ) 


Ihis jiroclamation is therefore, under rule 10 of Order XVI of tho Code of Ci\ d IVoct-finw, 
190^, issued, requiring the attendance of tho witness in this Court on the j 

of 19 at o clock m the foicnoon, and from day to oi) 

lie shall liaio leave to depart , and if the witness fads to attend on tho day an ' 
ifore^aid ho will be dealt with accordmg to law 

Given under my hand and the seal of the Court, tins day of 

I'J , , 

Jiuljf 


No 16 

IVmuunt 01 AiriciiMiNT or Pjioijuti <>i Witness (0 10, r 10) 
io 


find by h-iaiiot. afnrthoii]*>r»»^ 

vtnii » '.uvdfoc hix nttimluuc, hjijm i «‘1 "i t.‘ ' 


Hio BithtT of 11 e Court 
W ill ui vs tho Mitnc-k 

of tin jirntnl lumtisl m tin ymnS vm vtw « » '•uvuior ini' nu nm, , totlv 

'i < II irt h n b\ ihrcctdl lo hold iiiid< r it I uhi n nt 1 rnjn rly I <.*oi 

Ml { Mitin ^ to tin V dm of uul to Mibimt i rtliirn. i «"i 

inuntorv titrr iliv*' in • 

( 1 \ 1 N III 1 r m\ livinl mill m il < f tl * « ml Him <1 «v « f 

Jt 
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\o 17 

WvKKVXTOl AllUl ST OF WiTNrss (0 1C f 10 ) 

(Title ) 

To 

Tho B'lilifl of tlio Court 

Whebfvs has Iwon dul^ scraod Hitli a Binuinons but has failed to 

attend [absconds and 1 ceps out of llio uaj for the purpose of a\Diding service of a 
summons] , \ou arc hereby ordered to arrest and bring tho said before the 

Court 

You aro further ordcicd to return this nairant on or beforo tho day of 

19 with an endorsement certifying tho day on and tho manner in which it 
has been executed or the reason why it has not been executed 

Givev under my hand and tho seal of tho Court, this day of 

19 

Jvifje. 

No 18 

\V\RU\bT OP COMMITTAI- (0 16 r 1C) 

(Title ) 

To 

Tho Ofliccr m charge of tho Jail at 

WuEBE vs tho plaintilT (or defendant) in the above named suit has madcopplication 
to this Court that security be taken for the appearance of to give evidence (or 

to produce a document), on the day of 19 , and whereas tho 

Court has called upon the said to furnish such securitv, which he has faded 

to do This is to require you to receive tho said into your custody ui tho 

cml privon and to jiroducc luni before this Court at on the said day and on 

such other day oi d vv s as may ho licrcafter ordered 

Gives under inv hand and the seal of the Court tin- day of 

10 

_ Jvtlje 

No 19 

WvnUABT OF COMlIITTVl. (O 16 f 18 ) 

(ink \ 

To 

Tho Officer in charge of the Jail at 

WiiERFvs , whose attendance is required before this Court in the above 

named ease to giv e evidence (or to produce a document) has been arrested and brought 
before the Court in custody , and whereas ovvmg to the absence of tho plamtiff (or 
defendant), tho said cannot give such evidence (or produce such document) , 

and whereas tho Court has called upon tho said to give security for his 

appearance on tho day of 10 , at which ho has 

faded to do , This is to require you to receive the said into your custody m 

the civil prison and to produce him before tins Court at on the 

ilay of 19 

Given under my hand and the seal of the Court, this day of 


10 


Jtulge, 



VPPENDIX C 


discovery, inspection and adjiissioj, 

No 1 

OnorR FORD®rnEB\ op Interroo iTonres (0 II r 1 ) 

In the Court of 

Civil suit No of 19 

4 B Plamhff, 

against 

C D , E F and G H Defendants 

Upon hearing and upon leading the afiidavit of 

day of 19 , it is ordered that the he at bbertj 

to deliver to the interrogatories m writing, and that tlie said 

answer the interrogatories as prescribed b^ Order XI, niJo 8 and that (he costs of fiis 
application bo 


No 2 

Imerrooatoiuts (0 11 , r 4 ) 

{Title as in Ao 1, supra ) 

Interrogatories on behalf of Ibo above named [plaintiff or dc/tndaut C D]Iot ll^ 
sximtattiuaof the abaw aatned [(fej^Tufan^s £" A’ ami 6’ ii or iiiatttitffl 

1 Did not, etc 

2 Ha« not, etc 

etc , etc , cto 

[The tUftndant n F is required to ansiper the intcriogatorics niiinlcrcd ^ 

[The defendant G JI ta required to ansiter the ttUerTogntonesninubercd ] 


No 1 


llin msuir 
('XAIllllLltlOll 1 > 
In ui,«urt 
i- f II 



< I 


taswin lo iMEiinoa \ToniLS (O 11 , r 9 ) 

{lilleoetn'Su l,8Wpr<l) 

• of tho iboiQ nam 1 f i lint 11 1’ to tin* mtcno^'vlorud for 
tlm aboic lUiiiKil 

) the said ii>(< rii tli< iboie iinnix] 1’ 1 , m iko un onili ^ 


to lull rr ^ tl ")|ih« iiduiI t' < 1 i )ii>-(cutnel}. 

rr it 1 iitti n 1 ‘ n </» ^.ruiird ll 

V 



i)i^ui\ 1 1:\, iN-pm ii>\. \i)\ii'5‘'in.v. 1117 


No » 

II \ri jin\iT ti» 1> K 1 uj >!■« (<» II r IJ ) 

{T\tU in .Nil 1 , »n] 1 1 ) 

U|«>ii III uini; It li onlrml tint (iio <! > nitluii 

«li\* Iron Uin <1\U ol tlu« « nlrr, insurr on 'tfliti-itit »ling nliifli <l<Kuiiicnt'i irc or 
hwo Ix’cn in hn or joinTr rtUting to llio im(trr in question in llin «uit •^lul 

lh\l tl c ivtxo,{ HI l-ir 


No 3 

\innvTiT A3 TO Dorcurvrs (O 11 r 11) 

{7*»f/'o.»iw l.xi/y>m) 

I, ihc %Iki\o lUftiuKnt i D , •Mi<l m (uUonva*. — 

I, I hi\c III mj m i r ponir Ihc ilocuniciiL^ nrlitmg lo the nutters m 

qu'stion m thi^ i-iiit M-t forth in the fir^l ami Mwml |>.iriA of the first sclicijulo hereto 
i I ol jeet t»» |irodnto the miJ <Iocumenl« *ot forth in the i-cconJ part of the first 
w;h<>Uulo hereto grounrf* o/ otjrrfionl 

3. I hire !i\d, hut hire Jiot now in m\ |>o*-M’"ion or jiohc r the ilocunicnta relating 
to the matters in qiustiun ui thi« suit set forth in thcseroniJ srhcdulc Iirrrto 

i Tliolvt mentioned document* were list m mj j>o«»cssioii or jiowrr on [sfete 
'ituf trlftt hat b<<{ m# < / <f<m, oiuf iti wh^f jio.<*<*»n n iht'j noio are] 

5 Aceonling to the Ixst of ni> knowledge, iiifonnation ond Lelicf 1 hate not now. 
lod not or hid. ui nu i>osf<.»sion, custody or i>oucr.orin the ]>os.'C-sMoii,custod\ or power 
of in) pleader or agent, or in tlio |>os<cvMon, custod) or power of an) other person on ni) 
bcKaU, am account, hooU o( account, voucher, receipt, letter, utemorandum, paper or 
wnttng.or in) co;n of or extract from am such document, or im otlicr document whit 
socier, rchting to iho matters in question m this euit or aii) of them, or wherein any 
entr) has been made relative to such matterHoram of them other than and except ti o 
documents Mt forth in the *aid first and second «eliedutes Irceto, 


Xo 6 

Oiiniii TO PHODCCE DocniENTS ron Insfection (0 11, r U ) 

(Tille at m Xo 1. tupra ) 

Upon hearing and upon reading tho aifidaiit of filed the 

diy of Id , It 13 ordered that tlio do, it all scisonablc times, 

on rcisoniblo notice, produce at , situate at , tho following 

documents, nirael), , and that tbo bo at liberty to inspect and 

[icruso the documents so produced, and lo toabc notes of their contenti In tho mean 
tirao it IS ordered that all further procccdingi be sta)ed and that tho co'ts of this 
application bo _ 


No 7 

Notice to fhodoce Documenis (0 11, r 16) 

{TUUatxnXo 1, supra) 

3al»e notice that thotplainti^ordc^ndanfjrequiresyou to produce for his inspection 
the following documents referred to m your [plaint or written statement or afiidavit 
dated tho day of 19 ] 

[Descrits docuin€nta reqmrtd ] 

\ Y , FUaderfer the 

To Z , Pleader for tho 
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No 8 

Notice to inspect Documents (0 11, r 17) 

{Title as %nNo 1, siiina ) 

Take notice that j ou can inspect the documents mentioned m your notice of (1 e 
da-V of 19 [except the documents numbered ta 

chon] on l^ursdaj next the instant, tetneen 

jj defendant] objects to giving •> ou inspection of documents 
mentioned in your notice of the day of 19 , on the groitid 

that Estate tjie ground] — 


No 9 

Notice to Ananx Docomenis (0 13 r 3 ) 

{Title (IS tn No 1 , supra ) 

Take notice that the plaintiff \or defcndantl »n this mminscs tn adduce m 


doouments as aro stated to have been served, sent or delivered were so served, sent or 
delivered, respectively, saving all just exceptions to the admissibility of all suci 
doouments as evidence m this suit . , ,, 

G H , pleader [oc «geii{]/or plainUf! [or defeiidanl\ 
To E V , pleader [or agent] for defendant [ot plaialijf] , 

[//eie dc$er\he the dncwienh and specify as to eadt doc«j>ieti/ uhether it is oiiJJW® 
a copy ] 


No 10 

Notice to \d5iit Faers (0 12, r 5 ) 

{Title as in Ao l,svpia) 

TiUo notice that tho plaintiff fo» defcndantl m tliii mi it rrniiiti s tlin dcfind uit [ ( 


\ Ihitl^l ilicd on tlic l‘-t Tamiary, ISyO 
2 lint lio du (1 niti 1 lio. 

5 Tint N 'vas lui « iily lauful non 
t Uiat O dinlontlK let \)ril. IbtO 
"i 1 1 at () \v IS lu \ i r in utm I 



ImsTScuiD U’PENDI\ C— DlbCOVER'i, INSrLClION, \mIISS10^ 1U9 
Nos U, 12 ’ ' 

Nu II 

VpMIaSION 01 r\Cld 10RSUi\T TO NOTICL (0 12, r o) 

{2'itle aa tn 2ko l,su2»o) 

Tbo ilcfcndfint [or phmliff] ui this suit, for the purposes of this suit only, hcrch^ 
idniits the so^eralficlsrcspcctivclj hcicundcrsixicihcd, subject to the qualifications or 
liimtations, if any, hereunder spccifictl saving all juste vccptions to the admissibility of 
any such facts, or aii^ of tlicm, as evidence in tins suit 

Provided that this admission is made for the purposes of (his suit only , and is not an 
admission to bo used against the defendant [or plaiiitifif] on anv other occasion or by any 
one other than the plamtilT[{>r defendant, or partv icqmrmg the admission] 

E r , pleader [o’" af/e7it] for drfenrlaiil for jdam'tjf] 
To G If pleader [oi ageui] for jdainh_ff [or dcfcndatit] 


iicta aim tic 1 


Qu-tUHcalioi s or limitations il in) subject to 
which they are admilte 1 


1 That AI died on tlu, l»t January HOO 

2 I hat ho died intestate 

3 IhatN M w Ins lawful son 

4 lhat 0 di d 

'5 That 0 was never luarri d 


1 

2 

3 But not that ho was his only lawful son 

4 But not that ho died on the Ist April, IbOO 


No 12 

Notice to Pnooccr (ucNEnti iorm) (0 12, r 8) 

(TtlleasinXo l,au])ra) 

Tokc notice that y ou are hereby required to produce and show to tlio Court at the 
first heating of this suit all books paiwrs, letters, eopic'' of letters and other writings and 
documents m your custodt possession or poucr, contaming any entry , memorandum or 
minute relating to the matters in question m this suit, and particularh 

G H , ]>leadcr{pt agent] for pfninfi/f [or defnidant] 
To E r pleader [or agent] for defendant [or pfainty^I 



VPP13ND1X D 


DCCRCES 
No 1. 

DccftFi IN OiiioiNAii Suit (0 20, rr 0, 7 ) 

(T.llc ) 

Claim for 

This sviit coming on this Jay for final (lis)>osal beloio in the pic&cws 

of for the plaintiff and of for the defendant, it is ordered and 

decreed that and that tho sura of Rs bo paid by the 

to the on account of the costs of this suit, with interest thereon at the rate 

percent per annum fiom this date to date of realization 
Given Under my hand and seal of theCourt, this dayof If* 

Jwfije 


Costs of Suit 


1 Stamp for plaint 

2 Do forponcr 

^ Do for exhibits 

4 Pleader s fee o i Rs. 

5 Subaibtcnce for >Mtncaae9 
G Commissioner s fto 

7 Service of process 

Total. 



Stamp for poivcr 
Do for petition 
Pleader s fee 
Substotenec for Mitncs Co 
feervico d£ procc&s 
Coramt>sionci’s fee 


No 2 

SuirLC Mosca Dtcim (Section 34 ) 

(Pitfe ) 

Claim for 

I his Hint coming on thn dn> for final dinjiosal before in the I”* . ( 

of for the plamtilT ami of for tho difcndniit, it is ordinn 

the do pay to the the sum of Rs «jlh mlcrisl I* 

\* the r kto of per cent jKr annum from to (ho date of n 

of tho Slid sum and do al-o pa^ IN , tho coits of thi& tuit vwlli 

tlicnon at Ihi rite of jht cent, ptr inmim from (Iilh dato to the da 

r< aliLatioU 

Oni.’i under m> h iiul ami tho Kai of (ii< (ourt, ihn <Ia> of 
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Co'is of Sait 


rialiitut j 

1 1 

Rs. V p 1 

1 

IRs A 

r 

I btamp for plaint | 

Stamp for power i 


d l)o for power | | 

Do for petition 


*1 Do for exhibits ' 1 | 

Pleader a fco 


4 Pleader s fee on Rs. | 

Subsistence for witncstcs 


"> bubsistcnce for witnesses 

Sjrvicc of proccis-s 


t» Commissionci s fco ' 

Commissioner s fee 



7 Sor\ ICC of process 




lotal 

Tutal 

1 



No 1 

VnEUiUSAi \ Dx-cKEt lor toiiEtitsu J (O r 2) 

aulf) 

Ibis suit couimg ou (bis da),elc , It is hcivbydccl.ttcd that the tiinomit diiu to tbo 
plamtui 00 account of principal, interest and coats calculated up to tbo dav 

of 10 , IS Rs , aud it i> decreed as foUoTva — 

(1) ibat i! ibc defeudaut pa>» into Court tbc imount au declared duo on or boforu 

tbo Eaid day ot 19 , tbo plauitilT shall dcbier up to tbo defen 

dant, or to such ^lersoo as he appoints all docuDicats in bis possession or pou cr relating 
to tbo mortgaged properly, and shall, if so required, retransfer tlio property to tbo 
dofendontfree from tbo mortgage and from all mcumbranccs created by the plaintiff or 
any person claiming under him. [\\ here (be plaintiff claims by derived title add or b'j 
Uujse under tchoin he elatnn ] [\Vbcro the plamtill is in possc'sion add ond ehall put the 
defendant in possession of the property ] 

(2) That if such payment is not made on or before the said day of 

19 , the defendant shall be debarred from all right to redeem tbo 


Dcscnptioa of the mortgaged property 


No 4 

Pi LLiiii>AB\ pEciiEE FOB Sale (0 44, r 4 ) 

(ride ) 

Thisauit coming on this day, etc. , It is hereby declared that tbc amount duo to the 
plaintiff on account of principal, interest and costs calculated up to tbo day 

of 19 , w Rs. and that such amount shall carry interest at 

the rale of P®*" annum until realization, and it is decreed as 

follon-s — 

(1) That if the defendant pays mlo Court tbc amount so declared due on or before 
the Said day of 19 , the plamtiff shall deliver up to the defen 

dant, or to such person as ho appoints, all documents m hi4 powcsiion or power relating 
to tbo mortgaged property, and shall, if so required, retransfer the property to the 
defendant fn» from the mortgage and from all incumbrances created bv the'plaintiff 
or any ixron claiaimg under him. JWTierc the jiUiutiil claims bs denied title add 
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or by lliose uiuler whom he claims ] [Where the plaintiff is in jiosscssion add fn d shal 
inU the defendant in possession of the properly ] 

(2) That if such payment is not made on or befoio the said daj ol 

19 , the mortgaged nronertv oi a siifUrimt mrt fherenf ho snid md tlut 


defendant * > j> i 

(3) That if the net proceeds of the sale arc msuflicicnt to pay such amount and such 
subsequent uiteiest and costs m full, the pKinlifi shall bo at liberty to appl\ for ^ 
peisonal decree for the amount of the balance 

Schedule 

Description of the mortgaged gnopciiy 


' No 6 

PuLLIMlNAKY DlCULL lOR RLDLMtllON (0 J1 1 7 ) 

iVtlk ) 

Ihis&uit coming on this day etc , It is hcicby dcclai cd that the amount due (o tie 
defendant on account of prmcipal, interest tnd costs calculated up to the 
d vy of 19 , IS Rs , 


uhom he claims ] [^Vhere the defendant is m possession add and shall put 
tnjiossession of the property] , f 


Schedule 

Descnjtion of the mortgaged propeity 


DtciiLL ron loiitCLOSum: — liiisr 'Mortovoii. i Secovn Nroicievei.] ^ 
avGon — SoccBSsni. rcnions ion nini-MiiiON 

{i tile ) 

It u hcitby declared that the aiiioimt duo lo the plauitilf on ii count of 
interest and costs calculated ux) to tbo d ij of 10 **i,mtiil 

md that on lUo da> of 1« (6) thcru will I o duo to Hio I * ^ 

for interest Ibo further sum of It • i« ‘hint m all Its y , md it !■» .i ^ 

d>d.ri<l Hill un ll.a .1 ij of U ((,) tl" 

lift flcfeiid mt on leeount of [ rmeixiil, li»Uri'*l and fc tsjti* 

mil it n decree 1 w follows — i f n ll ' 

fl) 111 el if tliu lift defend ml i i\s into Court ll OMid mh h f J •> a i n < r 

• ' ‘ > ilimtilf flidl d.liur uj. lie 


di\ of 


10 (u) tliu ] 


lyrm Ni» J) 

^\J) 1 hat in del lult of tl o lift dtftiiduit j«.k\iii„ till Mils 

I n l\h dt lx d I irml fn lu dl ri^lit lo rtnl « in tin j n j* rl) 


i.rlihre iK 


> ] 



Vl'l’l MUX I) -1)1 ( HLL^. 




(3) lint m I I'-o uf such fon^-luiurt? ui«l tf tliokccomi defendant j».ys into Court the 
. . • ■ • ■ • (^) plamtiil 

i . ■ • • . ■ in on or heforo the 

• . • • e d proi'crt), j{ the 

«<N.ond defendant pijs into Court tho baid sums of its y md Its. z on or Wforo the 
da\ of 19 , (fr) the tint defindml slnll dclncr up, etc {'v; 

m lonn >.o 1) 


(o) In><tt s da) vitt m »ix moLtlia Iniu tlie date c( Oirrre 

(t) » day uilhln thtt« iuudiI « fri m t|,e d ttr tijclillPii<.J lli tn) 


DiciJi. tun ‘'au I :iu>t Aloni'otoj i bEcosu Moktovcel \M) MoiiiuAcoit — 
Om itrtoD rou ntDEsirnoN 

ir,iu ) 

It u liert-b) dcelatvd that the amount due to (liv plamtid on aciuuut uf lirmiipal, 
mttrust md costs calculated up to tho dt\ of 10 is K" x 

iiid that on tUo »-aid day there u ill he duo to the lir^l 4lcfind int on account uf principal, 
tide rc«t and costs Rs y. 

and It is decreed as follows — 

(I) lhat if tho defendants or either of (hem pij into Court the E.iid sum of !{'• x on 

or before tho sad da^ of 19 , tbo plamtiS shall deliver up, 

etc (as ui lonu No 4) 

(J) ill it tf i>a}iucnt of tho said sum is not mule on or before the day 

of 19 , tho mortgaged property orasuflieicDt part thereof bo sold, and that 


5ccondl> m |>aa nicnt to the first defendant of tbo said sum of Rs y and such subsequent 
interest and co'ti as aforcsud, md lhat the balance if -mj, be paid to tlio second 
defendant 

(3J That m case tho defendants or either of them shall paj tho said sum of Rs x as 
aforesaid, he or thej shall be at liberty to appl> to tbo Court that the plamtiffs mortgage 
ma> be kept aha e for the benefit of (he person makuig the s iid paj-ment or othcnvi'e as 
ho or thej ina> be adaised 

(4) That if the net proceeds of the sale arc insufTtcicnt to paj the «aid sum of Rs z 
and such subsequent interest and costs m full the plaintiff shall be at liberty to apply 
for I personal deeree for the amount of (ho balance 


>(0 8 

UnCllLL FOU blLE — Second ^lOItTGAGLE V FteST JIORTUVe,l.L AED UOBTGeCOR. — 
OvB PfcBIOD roe BtDElimON 
(Title ) 

[Inaert declarations of the amounts due to the plamtiff Rs y and to the first efe/cn 
dant Rs * as m Form >o 7 ] 

And it IS decreed as follow s — 

(1) That if the plamtiil or the second defendant pajs mto Court the said sum of 
Rs. r on or before the said day©/ 19 , (ho first defendant shall 

deliver up, etc (as in Form Jio 4) 
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(2) That if payment of the said sum is not made on or before the da} of 

19 , the first defendant shall be at liberty to apply that the suit be 

dismissed or for the sale of the mortgaged property ; and m case he shall apply for a sale 
the mortgaged property or a su£6cient part thereof shall be sold free from the incum* 
brances of the plaintiS and first defendant, and the proceeds of the sale (after defrayiag 
thereout the expenses of the sale) shall be paid mto Court and applied, first, m pajment 
to the first defendant of the said sum of Rs. x and such subsequent mterest and costs 
as may be allowed by the Court ; secondly, in payment to the plaintiff of the said sum 
of Rs. y and such subsequent interest and costs as aforesaid : and that the balance, if 
any, be paid to the second def^daut. 

(3) That if the plamtiff shall pay the said sum of Rs. x mto Court on or before the 

^ „ 1 -I j- 1 hall be' at liberty to pay 

day of 

■ • _ ^ . Form No. 4) 

(4) That if the plamtiff shall pay the said sum as aforesaid but the second'defeudant 
shall fail to pay the said sums as aforesaid, the mortgaged property or a sufficient part 
thereof shall be sold, and the proceeds of the sale (after defraymg thereout the expenses 

.t 


and costs m full, the plamtiff shall be at liberty to applyfoi a personal decree for the 
amount of the balance. 


No. y. 

DlOBBE rOB tiALi, — bUB JIOBTOAGEE n MOBTOAUiL IWU SIOBIOAOCnt, TUI. AUOUM 

OP xue origin \l siortgvge exceeding that or tee submobtgvol. 

(Tule ) 

[Insert declarations of the amounts duo to the plaintiff Rs. x and to tho fh^t dchn* 
dant Rs. y as in Form No 7.] 

And it IS decreed as follows 

(1) The first defendant and the second defendant shall bo at hbcrtj to pay 
Court the said sum 

19 , ^ 

deh\crup,etc (asi.-- _ 

(21 IntUeevcnt ofpayniciit by thcMiconddcfLadant ab aforesaid the fust defcjafiud 

shall also Jclucr up, etc. (as m Form No. 4), and thereupon the icsiduo (after pajamn 
to the nHintiff as afnrp'.aull shall hr i>aid to the fir^t drfmdant. 


hccoiidl) , m payment to the Jirst defendant ol the oxccbs of Ra. y oNer Rs. x “‘‘‘J ® “J” 
interest and costa as aforesaid ; and that the bahinc, jf .iiij , bo iwul t 
second dcft-iidant 
( t) In thoci 

bctoml diftiidan . • , 

of tho 

bo'd, and the net - . • 

s.uil sum of Rs. ^ 

and the b vUncc. if an} , sli ill bo paid to the second dcUndant. , 

(."») lhal if the lal protttdf* o! tho n do aro iiiMithcn ni to piy ibo afousAwi ^ ^ 
with further mtinat and coiU tho plamtiff or tho hr*-! difin<lant, a.s tiio ia*« )u‘> 
nh ill be at libcrt} to ‘PJ Ij h'r i inrson il dcinc for tho annmnt of tho balnac. 
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No 10 

Fin iL DECREr roR PORECWSURF (0 34, r 3) 

{Title ) 

Upon reading tho decree passed m the aboTo suit on tho day of 

19 ,andtiioapphca(ionof<iiopraintilFdatedtho dayof J9 , 

and after hearing pleader for tho plaintiff and pleader for tho 

defendant, and it appearing that tho payment directed by the said decree has not been 
mado 

It IS hereby decreed as follows — 

That the defendant and all persons claiming through or under him bo debarred from 
vll right to redeem tho mortgaged property set out and desenbed m tho schedule here 
unto annexed hero tho defendant is m possession add and shall pul the plaintiff 
m possession of the said properly ] 

Schedule 

Description of the mortgaged properiy 


No n 

Decree xoansst mortoacor fcrsosaxxy (0 34 , r 0 ) 

(Title ) 

Whereas tho net proceeds of tho sale bold under the final decree for sale passed id 
this suit on the day of 19 , and now m Court to tbo credit of 

this suit, amount to Rs y, and there is now duo to the phmtiiT the sum of Rs x men 
tioncd in tho said decree together with (ho further sum of Rs interest thereon 

at tho rate of 0 per cent per annum from tho day of 10 to 

this day, and also tbo sum of Rs for bu costs of this suit subsequent to the 

docrec, makmg a balance duo to tbo plamtUT of Rs z. And whereas it appears to tlu 
Court that the defendant is {icrsonally liable for the said halonco 

It IS hereby decreed as follows — 

(1) That the said sum of R« y be paid out of Court to tho plaintilT 

(2) That the defendant do pay to tho plaiotifl tho said sum of Rs z with interest 
thereon at tho rate of 6 per cent per annum from this day to the dalo of realization 
o^ tbo said sum 


No 12. 

Decree for Uectitication of iRaxBOMEM 

{ri«f ) 

It IS hereby declared that tho , dated tho da\ of 

19 , docs not trail} express the intention of the parlies to su Ij 

And it IS d» creed that tho sai 1 l>o rectified b} 


No 13 

Decree to set csihl k te-insfek r&ACo of cEtD’Tous. 

{TilU) 

It IS hereb} declared thit tho , dated the day of 

19 , and mado bctwi'cn and , u void as against the plaintill 

and all other tho creditors, if ana, of the defendant. 

I \ 
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No 4 

Certificate of NON-sATisFAcnoN of Dfckel. {0 21, r. C) 

{Title ) 

Certified that no (1) satisfaction of the decree of this Court in Suit Ko. 
of 19 ,a copy which is hereunto attached, has been obtained by execution witbmtlic 

jurisdiction of this Court 

Doted the day of 19 

Judge 

(1) If partial, stnke out “ nu an4 to uhat extent 

No 5 

Cllvtifioate op Execution or Deckel tkansfliuied to another Court 
(0. 21,r 6) 

{Ttlk ) 



.'>i;niifurc of Muharrtr %n ediarjr 


hignalure »/ Judjt 



1 iH'T Scm.i> 
N.i G 


\rj*hNm\ E — EXLCUTIO.N 


1 


^o. Ou 

.UrucvTioN rou Execution oj Dlckll. (0 21, r 11 ) 

In the Court of 

1 , decree bolder, hereby applj for execution of tlio decree herein bclon 

set forth — 




o 


T 


•3 



3 


[IMicu attaclimcot and &alo 
of moveable property la 
WUi,bL] 

1 pray that tho total amount 
of lt« [toother with 
interest on the principal sum 
up to date of payment] and 
tho costs of taking out this 
execution, he rc&lucd by 
attachment and sale of 
defendant s moTcablo pro 
perty os ivr annexed hst 
end paid to me 

[WlicD attachment and sale 
of unmoTcablo property u 
sought ] 

i prav that the total amount 
of Its. [together witli 
interest on the principal sum 
up to date of payment] and 
the ccbts of taking out this 
execution be realized b> 
the attachment and sale 
of defendant s immorcable 
property specified at the 
foot of this apphcation and 
paid to me 


I declare that what is stated herein is true to the best of my knowledge 

and belief 

, Decree holder 

Dated tho day of 19 

[When attachment and sale of immorctble property is sought ] 

Dc&cnpUon attd Spectficaiton of Properly 

The undivided one third 5h"ro of the judgment debtor m a house situated in tho 
village of ^aluo Rs. 10 and bounded aa follows — 

East by G 8 house , west by H’s house , south by imblic road , nortli by pn> att 
ano and J s houtc 
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I dcclire thiit what is stated m the above de cnption Ji> true to the best 

of iny kuo\\ ledge and belief, and sofaraslbavo been able to ascertain the interest of the 
defendant in the pioperty tlierem specified 

Signed , Decree holder 


To 


No 7 

Notice to show Cvuse wni Execution should not issue (0 21, r 22 ) 
{Title ) 


WUEKEAS 

has made application to this Court for execution of decree in Suit Ao of 

19 , on the allegation that the said decree his been transfeired to him 

by assignment, this is to give you notice that you are to appear before this Court 
on the day of 19 , to show cause why oxecutioi 

should not be granted 

Given under my hand and the seal of the Court, this day of 

19 

Judge 

No « 

W IIIUANT OF AtrACHMENT OF JIOVEABLE Pi OlEnTX IN r\l CUTIOV 01 V DUBliS 
FOR MONEY (0 21, r 30 ) 

{TiUe ) 


io 


The Bailiff of the Court 
Whereas 

day of 19 


Principal 

Interest 

Coits 

CosUi of execution 
Further interest 


was ordered by decree of this Court passed on the 
m Suit No of ® 

pay to the plaintiif the sum of R" 
as noted m the margin and uhcicaa tJ 
said sum of Il» 

paid These are to command ^ ou to attac 


\uu b> the aau! 
the bald 


from this Court 


and iink!>s 

shiUiuj luju"';*" 
♦ rr with 


You are further commanded to ibturu this warrant on or Loforo tho 


da> 


I luriiicr commanocu lo ibiiuii 4uia wan tui- uu uuiwiu u.*- , 

of 10 , with anendorserociittirlifjing tlieday on which and wii 

his been executed, or why it has not Lecu oxccuUd 

Gl\ LN under my hand and the seal of tho Court, this dft> uf 

I'J 

Schedule , , 

Ji Ije 


No <J 

tv Vl 1 IXT iOll hlliUlll or 'MLtlUC Alovtvntl PllOlLllTl IDJUl I LP 
(O Jl,r 11 ) 

{Idle) 


iu 

llic IViihil « f tlio Louit 

Wnriivs w m I Ii nd h} dciri ofthi^'-* 

on the iU> »f IJ . “smt Nu 

f 111 , t<i dtlivif to iJ.o jUmtilI tho iiiJU iHc jroi,<rt\ ( r k 


irt I'-k'- 


c 


:d 


iluie m 
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li 35 


the mo\cablo propertj) specified m tho schedule hereunto miicxcd, and ulicrcas the 
said property (or share) has not been tlcliTcrcd , 

These arc to command ^ou to seixe tho said moveable jirujKrtj (or a 
share of the said moveable property; and to deliver it to the plamtifl or to such person as 
he may appomt in his behalf 

Given under my hand and the seal of the Court, this day of 

19 


Schedxde. 


JuJije 


No 10 

Notice to statl Objections to dbvit oi Docimint (0 21, r 31 ) 

(Tttif 1 
To 

Take notice that on tho day of 19 . tho 

decree holder in the above suit presented an applicat ion to this Court that the Court may 
CNccuto on your behalf a deed of whereof a draft is hereunto aimevcd of the 


Dcsertphott o/ Prjpcrti/ 

Given under my hand and the seal of tho Court this 
19 


day of 


J u<ljc 


No n 

WviUUNT TO TUL BvlUU' TO elVt I’ObSl^sloS or L\M> ITt (0 21 r 33) 

(ItlU) 

To 

Ttie Bailit! of the Court 

WiiEKEAS tho undcrmcntioiiid ]Mo|Hrtv m the miu; uic^ of 
lias been decreed to , the pi mititl ui tlim suit \ou arc hircb^ 

directed to put tin said in jiossCbsiun of the Kvme, vnd \uu ire 

hereby authorized to ixiiiovt ni\ ]H.r«oit buimd b\ the dtiixe who nia;. refu e to v trate 
tlio ^amc. 

GlVEVundcrinj h vud and thescaluf tht Court. thu da\ of 

19 


No 12 

NoncJ TO allow vviakwin \\ vj H\M or Auilsi - uoi u» NOT liait. (t) 21, r 37) 

{Tiilt ) 

io 

WiiLiEVa hJA made 

applmatiOL to tb Court for i\i\ utaui of diKni m suit No < f 1 J , b> urrvvt At J 

iiiipri'Oniiunt of vour jKrson \ou aix hiixlv re |Uin.d to«| i*ar IxiuiL thu Court eu the 
dav of 19 . to shua cauM. wbv vou >' ouM not be co_»itttd 

to the cn il prison lu i iicutiun of tht »aiJ de'cm 

Glv UN under ni} bund and She seal c f the Court, thu 


ilty of 
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To 


No 13 

Warrant or Arrest in Execution (0 21, r 38 ) 
{Title ) 


The Bailiff of tlie Court 

Wheeeas was adjudged by a decree of the Court in Suit No 

ofl9 jdatedthe dayof 19 , to pay to the decree holder the sum of 

Rs as noted m the margin, and 

whereas the said sum oi Its has not 
bcenpaidtothe said decree holdcrinsafis 
faction of thesaid decree, theseare to com 
mand you to arrest the said judgment 
debtoraud unless the saidjudgnieut debtor 
shall pay to you the said sum of Rs , 
together with Es for the costs for 

executing this process, to bring the said 
defendant before the Court with all con 



Given under my hand and the seal of the Court, this 


No 14 

W uiRAM 01 Committal op Judgment deetor to Jajt (0 21, r 40) 
(Ttlle ) 
lo 

Ihe Oiffeer m charge of the Jail at . 

Whereas . 

boon brought before this Court this day of 10 .under ■» 

U'arrant m execution of a decieo which was made and pronounced by the said Coiut ou 
the day of 19 , and bj which deciee it was orders 

th'it the said should pay ’ , 

uhcrcos the said has not obojed the decree, uui satwicd t ^ 

Court that he is entitled to bo discharged from custody , You are hereby, m the name o 
tho iCmg Emperor of India, coimrtanijed and reaiiircd to take audreceire thesaid 

for a period not exceeding 

the said __ _ , 

terms and provisions of section 58 of the Code of Ci>il Procedure, 1008 , md tho 
docs hereby fix aunas per dtoiii as the rate of tho 7no«th]> aiiowa 

for the subsistence of the said 

during his confinement under tins wanant of committal 

Gitev under my sign ituroand thoscalof thiaCouit this 


No IS 

Onutu FOU Till ItlLClSl- OF \ ILItoON lUlRlSONhU IV EXLCUTIOV 01 

(Scclioiih SS, OV ) 

iriiic ) 

lo 

llic Ollai r in 1.I1 iri,Q of tin lail it 
Um»i n orders j'v-x <il tins d juu iro lu'ii.Lj d to M.t fru 

judniiiLiit debtor now iii^uur ciuUxi^ 

IlltMl 
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No 10 

AlTACnitENT IN EXECDTIOV 

Paojiiarroiii Obdeb, ^vllEBE the Properti to be attached consists of ^Ioveable 

PROrERTl TO THE DEFENDANT IS ENTITLED SUBJECT TO A LlEV OP RiGUT 

OF SOME OTHER PERSON TO THE IMMEDIATE PoSSESsION THEREOF (0 21, r 46 ) 
{Title) 

To 

Whereas 

has failed to satisfy a decree pasacd agamst on the day of 

19 , m Suit No of 19 , m favour of for Rs 

It IS ordered that the defendant be and is hereby prohibited and restrained until the 
further order of this Court from receiving from the following property 

m the possC'Mion of the Said , that is to say, 

, to which the defeodaut is entitled, subject to any claim of the 
said » and the said is 

hereby prohibited and restrained, until the further order of this Court from delivering 
the said projiert^ to any person or persons whomsoever 

Given under my hand and the seal of the Court, this day of 

19 

Judye 

No 17 

ATTACiniENT IN EXECUTION 

PgOHiDtTORA Order w here the PBorEBxy consists of Debts not secured bi 
Neootlible Instruments (0 21, r 46) 

{TitU ) 

To 

Whereas 

has failed to satisfy a decree parsed agamst on the day of 

10 , m Suit No of 19 , m favour of 

, for Rs It IS ordered that the defendant he, and is hereby, 

prohibited and restrained, until the further order of this Court from receivug from you a 
certain debt alleged now to be due from you to the said defendant, namely, 

and that you, the said , be and jou are hereby, 

prohibited and restramed, until the further order of this Court, from makmg paj-ment 
of the said debt, or any part tlicrrof to any pcisoo whomsoever or otherwise than into 
this Court. 

GlVENunclcrmyhandandtho5ealoftheCourt,this dayof 19 

Judge 

No 18 

Vttachment in Execution 

PflontBiTORi Ordir, wherf the Pboferti consists of Sharfs in the Givitac of 
A CoRroBATiON (O 21, r 46) 

{Title ) 

iy Defendant and to becretary of Corporation 

Where IS has failnl to satisfy a decree passed against on 

tlio day of 19 , m £>uit "No of 19 .in favour 

of , for Rs , It IS ordered that you, the defendant, be, and you 

are hcrebj , prohibited aud restramed until the further order of this Court, from making 
any transfer of shares m the aforesaid Corporation, namely, or 

from receiving pajanent of any dividends thereon and vou, , the Secretarj 

of the said Corporation, are hereby prohibited and restramed from permitting an} such 
transfer or making anj such payment 

Given under my hand and the seal of the Court, this day of 

19 
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No 19 

Order to attach S^lara of Public Officer or Seevvnt op Rulwaa Compani 
OR LociL AuTHOBirr. {O 21, r 48.) 

{TttU ) 

To 

WurPEAS , judgment delitor m tho aborp rnmpd p'J'io j** "i f/J^^rnhs 


from the salary of the said m monthly mstalmcnts of fo 

remit the said sum (or monthly inslahueDta) to this Co’urt. 

Given under my hand and the seal of the Court, tius day of 

19 

Judge 


No 20 

Order or Attachment or Negotuble Instrument (0 21, r 51 ) 

[Title ) 

To 

The Bailiff of tho Court, 

Whereas an order has been passed by this Court on the day of 

10 , for the attachment of , You are hereby directed to 

seize the said and brmg the same into Court 

Given under my band and seal of Ibo Court, this day of 

10 . 

Judge 


No 21. 


Attvchment 

PnoiiiBiTORA Order, ivhere tub Properta consists of JIonta* or or ana 

INTirCCUSTODA or A COURTOP JoSTlCEOROrriOEROPGOVrRNMENT. (0 21, r 0-1 


S!o 

bn 

p 

III 

I 


Dated tlio day of 


(Title ) 


19 


I lia\o tho honour to Iio, 

Sir, , 

Your mo'it obedient Smaiu. 

Judge 


No 22 

\ot;ci of Attncviucnt of a Diciu I TomrCout t which M’*ii d it 


(0. 21,r 


'lo 


(hlle) 


Ihe Judgo of the Court of 


I tn%i tho hirjour tu inform you tliAt tho then e uhtumd in 

do '*f P* • 1*' “* 

lu \thah lit Vi.vt nwl w ut h vt tx«li 


M.ur Ct'urt on «!' 
of 13 , • 
lit 1(1 til b' '■ *’ 
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Court OQ tlio •application of tho m the suit specified aboTO You 

are Ihcreforo requested to stay tbo execution of the decree of jour Court until you 
roeeive an mtunation from tins Court that tho present notice hai been cancelled or until 
execution of the said decree la applied for by tho bolder of the decree now sought to bo 
executed or by Ins judgment debtor 

I hare the honour, etc , 

Judge 

Dated the day of 19 


No 23 

NoTicr OF ArTaciiiiEhT oi vDECRiETOTncIIoLDniOFniEDEcnEr {0 21, r 53) 
(Ttlle ) 

To 

Whereas an application bas been made in this Court bj the decree bolder in tbo 
above suit for the attachment of a decree obtained by jou on tbo daj of 

10 , m the Court of m Suit No of 19 , m 

which was and Was , It is ordered that 

JOU, the said , ho, and jou are hereby, prohibited and restrained, untd the 

further order of this Court from transferring or charging the same in any u aj 
Given under my bind and the «cal of the Court tins day of 

19 

J utige 


No 24 

Attacument in Execution ♦ 

pBOinniTOKi Order muere the Property con«ist« of Immoveable Propebtv 

(0 21, r 51 ) 

{Ttlle ) 

To 

Defendant 

Whereas you have failed to satisfj a decree passed against joii on tho 
daj of 10 , m Suit No of 19 , m 

favour of , for lls 

it 13 ordered that jou, tho said , be and jou are hereby, pro 

hibitcd and reatramed, until tho further order of this Court, from transferring or charging 
the propertj specified in tlic schedule hereunto annexed, by sale gift or otherwise, and 
that all persona be, and that they are hcrchj, prohibited from receiving the same bj 
purchase, gift or otherwise 

Giv'E’f under inv hand and tbo si al of the Court, this daj of 

19 

"schedule 

Judge. 


No 25 

Order for Payiient to the Plaintiff etc., of IIonei, etc., in tue hands of a 
THIRD rvBTV (O 21, r 56 ) 

(Ttlle) 

To 

Whereas the foUoMiiig property has been attached m 

execution of a decree m Suit No of 19 . pawed on tho 

daj of 19 , to faiour of , 

for Rs , It IS ordered that tho property so attached, consisting of lls 

m money and lls m currencj notes, or a sufticant part thereof to satisfy the 

t.aid decree shall bo paid over by you, the said , to 

Giv en under ni\ hand and the ‘ical of the Court, this daj of 

lU 

Judge, 
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No 19 

Ohdeb to attach Salvri of Pobuc Officer or Servant of Il\i£iWu Compant 
OR Local Aotsobitv (O 21, r 48 ) 

{Ttlle ) 

To 

Where IS , judgment debtor in the above named case, is a {descnlt 

olficeofpidqment iieM&r)receivmglw5aalaTj (or allowances) at your hands, and whereas, 
, decree holder m the said case, has applied in this Court for the atfacliment 
oi the salary (or allowances) of the said to the extent of dno to 

him under the decreo , You are hereby required to withhold the said sum of 
from the saltiry of the baid m monthly mstalments of and to 

remit the said sum (or monthly mstalments) to this Court 

Given under my hand and the seal of the Court, tins day of 

19 

Jucfje 


No 20 

Order of Attachment or Negotiable Instrument (0 21, r 51 ) 

(TilJe ) 

To 

The BaihS of the Court, 

Whereas on order haa been passed by this Court on the day of 

19 , for tho attachment of , You are hereby dircoted to 

seize tho said and bring the same into Court 

Given under my hand and seal of tho Court, this day of 

Judge 


No 21 

ATTACnMEKT 

Prohibitora Order, where Tiir Propcriv consists op Monev or or ani , 

IV TiiEcusToDi OFA CouRTOP JusTiccoROrnorRorGovEiiNMrj,T (0 ,.l.r -i 

{Ttlk ) 

lo 

Tho plaintiff having applied under rulo 22 of Order XX I of tho Code of Cu d 
Procedure, 1908, for an attachment of certain money now in jout hands (nerc f 
the moiie’j ts supposed to he in the hands of the j>cr«m addressed, on u/o/ acfo«» > 

I request that you wiU hold the saul monov subject to the further order of this C oi 

I ha\o tlie honour fo Ic, 

Your mnst obedient Senanh 

Judge 

Dated tho day of 19 > 


VoTItl OV ATTICHMLVT OF A DtCIiri TOTlII COUl T WHICH 1 I'-U 1* IT (0 -IpT 

'lo 

llic Judge of the Court of 

I h no tho honour to inform you tint tho d««.r«c obtained m '< ne C' * , 

d.y of 19 . i\ 111 ‘suit x» ‘‘ r ,1 . 

... 1 .. .ml VMS h.. \^tn iltul.d I) «' 


w IS 
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Court on the apphcitiou of tho m tho suit specified aboTe You 

are thereforo requested to stay tho execution of the decree of jour Court until you 
receiTc an intimation from this Court that tho present notico has been cancelled or until 
execution of tho said decree is applicil for by tho bolder of tho decree now sought to be 
executed or by his judgment debtor 

I have the honour, etc , 

Judge 

Dated tho daj of 19 


lao 23 

Noticf OF AmclIML^T Of i Dfchee TO Tiir Hotnrn or TiiK Decrep (0 21 ,r 53 ) 

) 

To 

Whereas an application has been niado in this Court bj tho decree holder m tho 
aborc suit for tho attachoiGnt of a decree obtained by jou on the daj of 

10 , in tho Court of m Suit ho of 10 , in 

which aaas and aras , It is ordered that 

jou, tho said , be, and jou aro hereby, prohibited and restrained, until the 

further order of this Court from traDsfemog or ebargmg the same in any uaj 
Gives under mj hand and tho ccal of the Court this daj of 

10 

Judge 


No 24 

Attacuhent in Execution ♦ 

PnoniBiTO«\ Order wuche the Peoiebtv con«ist® op Immoveable Propertv 

(0 21. r 64 ) 

{Title ) 

To 

Defendant 

WiiEiiBvs jou have faded to satisfj a decree pas&ed against you on tbo 
daj of 10 , m Suit ho of 19 , in 

favour of , for IK , 

it IS ordered that jou, the said . be, and jou are hereby, pro 

Inbitod and restrained, unt il t ho further order of this Court, from transferring or charguig 
tho property specified m the schedule hereunto annexed, by sale, gift or otherwise, and 
that all persona bo, and that they aro hereby, prohibited from receiving the same bj 
purchase, gift or otherwise 

Given under my hand and tho wal of the Court, this day of 

19 


Schedule 


Judge. 


No 25 

Order fob Paymlm to the Pi*AOiTirF, etc., of Monev, et&, in the hands op a 
THIRD FABTa (O 21, r 56) 

(Title ) 

To 

Whereas tho folloniag properly has been attached in 

execution of a decree m Suit No of 19 , passed on tho 

day of 10 . m faaour of , 

forlls . Itisordercdthatthepropcrtysoattachcd.consistmgofBs 

m money and Its in currency notes, or a sufficient part thereof to satisfy tho 

viid decree, shall be paid over by you, the said , to 

Given uiulcr m\ h uul and the seal of the Court, this day of 

19 


Judge, 
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No. 26 


To 


Notice to Attaching Cbeditoh (0, 21, r 58.) 
{Ttlle ) 


Whereas 
of attachment on 


mado application to this Court for the removal 
placed at your instance m execution of the 


19 

Jvdge. 


No. 27. 

Warrint of Sale op Propebtv in Execution of v Decree for Monci. 

(O 21, r 60) 

To 

The bailiff of the Court 

These are to command you to sell by auction after givmg daj's* 

previous notice, by aflixmg the same in this Court house, and after making due pro* 
clamation, the property attached under a warrant from this Court, dated the 

day of 19 , m execution of a decree in favour of 

m ^ suit No of 19 , or so much of the said property as shall 

realize the sum of Us , being the of the said decree 

and costs still remaining unsatisOcd. 

You are further commanded to return tb^ warrant on or before the 
day of 19 , with on endorsement certif3nng the manner in which it has 

been executed, or the reason why it has not been executed 

Qivek under my hand and the seal of the Court, this da\ of 

10 . 

Judge, 

No. 28 

Notice of tub nior fixed for settuno v Saif PnocmarmoN (0. 21, r CO ) 
{Tilk ) 

To Judgment debtor 

Wui ill I'l m the above named suit the decree holder has applied for the 

of , You arc licrcby mfoniicd that tho day of 

ID , has been ii\cU for sottbng the terms of the prochmalioii of salt. 
tjivrN under inj hand and tho seal of tho Court, tlua day of 

in 

Jxlj' 

No 29 

I’liori \M\Tiov OF SiLi (O J1 r GO ) 

(TUlf ) 

Notico w htr« by giMii ill »t. um • • ' :■ ■ ■ 

cidiirt, lOO't, an onlor h Vi 1 h,ci» p . ■ 
ini iitioiiid m 

•suit No <ilJ iho dterco lioldtr in the suit (I) mentioned in d'O mUM* 

Url If 1 iito ^ iviuounting hiHi toili uid mltri'l up to cfvtt, of **ah’ 

I Uli 111 At 1 Mini of m-, ,ul 

micii Ui i rhoMlc uill bohyjnihlic vuction.ami tin. 1 rojptrli * . 

up for >« vlo lit llio loU »!>» tilml m tlm "ch* dub' I/u » ib* ^ 

>1 lJj« rl V of lliM }u I^iii' nt diblor* ilwn ii mu <1 iK mtntioiiid iji lb<' 'f' “ 
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below , Aud tlio li ibilitiC4 and claims attaching to tho said property , bo far as they have 
been ascertained, arc tIio«o s])cciijcd in tho scbcdulo against each lot 

In tho absence of anv order ol postponement, tho sale anil bo held by 
at the monthly sale commencing at o’clock on the at 

. In tho oaent, lioworcr, of tho debt aboac specified and of tho costa of the 


mission of tho Court prcriously giacn Tho following aro tho further 
CondtUoHS of Sale. 

1. Tho particulars specified m tho schedule bcloar hato been stated to tho best of 
tho information of tho Court, but tho Court anil not bo answerable for any error, mis 


pneo offered appears so clearly inadequate as to make it advisable to do so 

4 For reasons recorded, it shall be in tho discretion of the oiBcer conducting tho 
sale to adjourn it, subject alara^s to the proatsions of rule CO of Order XXI 


0 Inthocaseof iniiuoacahlo property, tho person declared to be tho purchaser shall 


Court clones on tho llffecnth day after tho sale of the property, cxclusiae of such day, oi 
if the fifteenth dav bo a Sunday or other hohdaa , then on the first office day after tho 
fifteenth day 

S In (Wault of namient of tho balance of purchase money within tho period 


Gi\r\ under m% liand ind tlie -.prl of the ( • nrt fhi'* 

1 ') 


Se/fci/u/t of Piopcrty 


Cli^ 


of 


N iim 
1 t. 


Oesfnptionof pio} 
to I e »oM «ltti tbe 
name of e&ch owner 
w here there are inure 
j i Ipneiit lel ton 


Hie ie«( Diie a» es&e<l up< ii the 
i state or |iaTt of the estate 
if the projiertT to he aoM 
■4 an interest in an estate 
or a part of an estate 
jiafiDS rerenue to 
(■OTemment 


|i tail uf anf 
iiirumi ranees 
to nhich the 
pri i-ertj l< 


liare U«ii 1 ut for 

HarItothe|ro|x;rtr 

an 1 aDf oth>r Lm »n 
I articuHrs iKarins 
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Na 26 / 

Notice TO AiTACHiNa Cbeditob. (0.2)^^ (0. 2I,r, C6) 

{Ttilt ) / 

To ^ ' 

Whereas has made appli** 

of attachment on placed / operty of tbc judifment 

decree m Suit No of 19 , this • / ^erks the day of 

this Court on , the d*> . property, copies of 

or by a pleader of the Court duly instructed you^ and you are hereby ordered 

Given under my hand and the sea’ m mtbm each of the properties 

• did proclamation on a conspicuous 

d the court house, and then to submit 
cli and the manner m which the pro 


Warrant of Sale o 


The bad J'O 3* 

These hoepino \ Sale op the DEnciBNOi or Price on a Rr saie 

previous spason or the Pobciiaser’s Default (0. 21, r 71 ) 

clamat’ {Tttk.) 

* u f at the re sale of the property in execution of the decree in the aboie- 

^ default on the part of purchaser, there vas a 

price of the said property amounting to Es and 

^<.oding such rc sale amounted to Re , makuig a total of 

■* ffinch sura is recoverable from the defaulter. 

* the day of 10 


No 32 

,nK to Person in Possession or Moveable Proper 
(0 21.r79) 

{Tttle ) 

To 

ViaB Vi'cuine ttio parebaser lA n ^ 
decree in the aboA c suit of now m y our jicssco 

from flelivermg possession of the said I 

to any person except the said 

Given under my band and Iho seal of the Court, t 
19 


No> 33> 

PnoiiimTonv Oiini n Aavl^sT Paxwent op Dlbts 
TIUN THE PonCnASCU (f 
{TUle ) 

To and ta 

WiiLiLLvs iias bccoDio (ho purclit- 

the dtCrccj ui I' il nve suit of Im 

ttjy<ii , Itisonh nd th it 0 

prohibHtJ fj ^ ) } I nif', and tou f 

to liny i>cr^i>ii O’ jr<.I>l tho said 

GlMNundu * ’(Ijoscilofti 

>9 
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No 34 

PROniDITOUY OrUEU AO \1>ST THE TrAMSFEE OP SUAEES SOID IN EXECUTION. 

(O 21, r 79 ) 

{TUlc ) 

To 

and , Secretary of Corporatiou 

Whereas has become the purchaser at a pubbe sale m execution of the 

decree, m the above suit, of certain shares m tho above Corporatiou, that is to say, of 
standing in the name of you , Itis o^cred tliatjou 

be, and } ou are hereby prohibited from makmg any transfer of the said shares to any 
person except the said , tho piirchi«cr aforesaid, or from rcccivmg any 

dividends thereon , and you 


No 33 


CCRTTFIOATB TO JUDOMFNT DEDXOU \UTUOlUZtNO U!M TO VOllTOlO, I 1 ASE 01 

Pnopnin (0 21, r fi3 ) 


(Ttih ) 


WlirnEAS 111 execution of (lie decree iiassidiii (ho ahoM suit an order was madeou 
the dav of 19 . for tlic ^vle of the under mentioned proj»«lj 

. • . of 

• • ■ of 

• of 

. , • , ' til 

make the i)ropo'«cd mortgage, ba<-c or sale uithiii % j<enod of from the d ilo 

of this ccrtiticato provided that all monies pavablc uitdt r m utgjge, |i i e ■ r i ile 
sliall be paid into this Court and not (u tho t.vid judcincnt debt< r 

(ill r\ under my hand anil the veal of (he t oiirt thi'i day « f 

lU 

Hi f j mjtrly 


JuJjf 


Notice to Siiom Cic'E mui bite «noELi» not »e vlt a'ii c. (O 21, rr '.lO. 02.) 


To 


(Eifc.) 


WiiLREAS thi under imiitium'd jiro|«jt\ was sold un tbr 

ID . Ill cxoculion of the dccitx {a.s.'ad in iLc aluiria 
uliiixas the diNnie holdir [cr judginit t del l« r I os s] ] V J t> 

Nct hmJc tho hdc uf tho sai 1 i>io]iirti on the^^roand uf a u atrriai trrr^,.'; 
in imbluhing (<r con Uictii pj tho sale, tiamrli tli..t 

Tiku not 100 (hat if lou haiu AXii c-auso toshuw whi the a(.k a 

t.rant«\l \n>u hhoul 1 ajjuAr wjih iiur m tl.s u tie 

1 ) , who 1 the ssi i *1 {ilieatJ i w.J 1^ 1 lord a^l d(’cn__. 

On I N un hr uti hiai 1 and tl e ixal t f the t! 

IJ 

rki~nj*i » ■/></<» a 


day ef 
1 »u t, aloi 
j ( c_jt to 
) ( rfiawl) 

j -id to. t t* 

dsl c( 
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No 37 

Notice to snow Cvose \m\ Sile should not de set aside (0 21, rr 91,92) 


{Ttae ) 

To 

V?iiETiEA5 , the purchaser o£ the under mentioned property sold on tlie 

div of 19 , m execution of the decree parsed m the above 

nNinod suit, has applied to this Court to ‘=ct aside the «alo of tho laid propcrti on tlic 
ground that , the judgment dehtor, had no sileablo mtereot therein 

T ike iiotico that if j ou have any cause to shotr whj the said application «houlcl not 
bo granted, you should appear with jour proofs m this Court on the da> of 

19 , when the said application will be heard and determuicd 

Gixxh under my band and the «;cal of the Court, this das of 

19 


Description of propattj 


JuJjc 


No 33 

Ceuthtcatf. of Sale of Laud (O 21, r. 94 ) 

(Title ) 

Tuisis tocertifj that has been declared the purchaser at a sale by public 

auction on tho day of 19 , of uv execution of 

deercp m this suit, and that tho said sale has been duly confirmed by this Court 
Gl\ r V under oi\ hand and the seal of the Court this daj of 

19 


No 19 

Oniirn ron DEuatiiA to ccnriFJLD PonciLism of Lvnp vr i Svir jv llaicuiio' 
(0 21. r 05 ) 

(Title ) 
io 

Tho JJailiiT of tho Court. ^ 

Wiieheas has bccuiiio the ccflilicd purchaser of 

execution of dccru lu Sint No of 1!) , You are huib\ 

to put the sauI , tho rertilicil piicclinatr, is ifoixsiid, iii pos>c»-sioii i>i 

same 

(iivi V umli r in} li iiul uid till m I « f I|> ’ Court, this 1 1> « I 


No to 

SUMMONS TO \U1 V» \M) iNHttUUt UVUOl ‘D OWsrULC I ISO 1 MlUfJOV Ol PK-'*- 

{() 21, r 07) 

(1 life ) 

\Su».ui XH , thi dvtttv Im Wtr m llio vIhim auit, hu ftf 

( j irt that jou h iv» n i t<«l ( r «lh'•tnllUc)) tin- otiut r char^isl with I le i xk 
I t « \N irtaut for Ik.- viuii ( 

\<>u ar« hen b> rtunimim »1 to ipji ar m thu C >iul mi *1"^ 

Ij xl I M l» nntwxr Iho t>ail lomjIiuU 

1 , 11 ) V uu 1< r ini h in 1 an 1 thi i »l « f th* i mrt lhi« ' 

I • 
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No 41. 

W VIUlAiT 04 COUUITTAL. (O. 21, T 98 ) 

{Title.) 

To 

The Olhccr ui charge of the Jail at 

WuRREVs the undcr-mcntioaeJ ptopcity lias hccvi decreed to , tho 

plamtiQ m this suit, and m hcrcas tho (^uri is satisfied that without any ]u;>t 

cauac resisted [or obstructed] and is still resisting [or obstructing] the said 

. • • uadc 


into the ciTil prison and to keep him imprisoned tbcrcm for the period of da^s. 

Gi\e:j under my hand and tho seal of the Coui+, this day of 

19 

Judge 


No. 42 

AuTUORITI 01 THE CoiXECTOR TO STAY PCBUC S>\LE OP Lv>U (bccllOU 72.) 

{TiUt ) 

To 

Collector of 
Sin 

In ausacr to vuur couimunication No .dated > repre 

sentmg that tho sale ui execution of the dccrcu ui this suit of land situato 

withui }our district is objcctioaablc, I hare tho honour to lofona )oa that you arc 
autboti^ to make provision for the satisfaction of the said decree m the manntr 
recommended by you. 

I have tbe honour to be. 

Sir, 

Your obedient servant, 


Judge. 



APPENDIX F. 


SUPPLEMENTAL PROCEEDINGS. 


To 


AVaerant op Aheest befoee Judgment 
(Ttlle.) 


(0. 38, r 1.) 


The Bailiff of tbo Court 

Wheel vs , theplamtiff m the above suit, claims the sum of E* 

as noted in the margm and has proved to the satisfaction of tho Couit that theie is 

probable cause for believmg that tho defcn 
dant IS about to > 

The«c are to command j ou to demand and 
receive from the said the sum 

of Rs as sufficient to satisfy tho 

plaintiff’s claim, and unless tho said sum 
of Rs 13 forthmth delivered to 






Principal 

luterest 

Costs 

XoUl 




1 



him m the suit " 

Given under my hand and the seal of the Court, this day of 

19 . 


Judjt 


No 2 

Slctjiutv ron Appeibvnce of v Defendant aealsted DtroEi. Judqmi-‘'1' 
(O. 38, r 2 ) 

(TiUc ) 

Where vs at the inslaiico of , tho plaintiff m tho ibovo suit, 


tliat in i> bo utibt ihi. *■ ml ilifi lulaiit ui tho buid biiit 

inv hkijil at tliu d iv of 19 

^ {btjntl) 

WltlK SV-li. 

I 
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\o J 

hUMUOSS lO DufSUlNT TO \UL\|l OH bUlllTV *> \llUC\TIOH lOU DlbClUROf 

(0 as, r J ) 

To , 

Uiit.i(i>AS who bccuuc surety oil tJio day of 

19 , for ) our apjK iraiiccmthu il)o><*suit,bas ipplicd to tins Court to bo discLai^cd 

from his obligation 

Vou aro hereby biumuoiiul to aiijxar m this Court m person on the day 

of 19 , at i M . ulicii the said npphcution wdl bo heard aud 

dctcrmuicd 

Given under m\ hand aud the seal of Iho Court, this da\ of 

19 . 

Judge. 


No I 

Oniitii loi CoMMirrvu (O dS, r 4) 

(7ttfe.) 

To 

\\ 111 iiLAS , plaintiil m this suit has iiiado appbeation to the Court that 

bLCurily bo taken fur tbo appcarouco of the defendant, to answer auy 

judgment that ma> bo pa<aed against him lu tho suit , and uhereas tho Court Las called 
upon the defendant to /uViiish such sceurily, or to oiTcr a suJllrjent deposit in lieu of 
sccunt} , which he has failed to do . It is ordered that tbc said defendant bo 

ooQimittcd to tho civil prison until tbo decision of tho suit , or, if judgment bo pro 
nouuccd against him, until satufaction of tho decree 

Given under my hand and tho seal of tho Court, this day of 

19 

Judge 


Jvo 0 

AtIACUMENT BElOlil JuDUUEHr, WITH OuDEIl TO CVLi. fOn SecUKIII FOU buLFH-MENT 
OF Decree (0 38, r 5 ) 

(Jitfc) 

lo 

Iho BaiUfT of the Court 

WuEKEAS has proved to tho satisfautiou of tbc Court that the dufciulaut 

m the above suit , These are to command }ou to call upon the said 

defendant on or b"fore tbo day of 19 , either to 

furnish security for tho sum of Rs to produce and place at tho disposal 

of this Court when required or the valuo thereof, or such portion of the 

value as may be sufficient to satisfy any decree that may bo passed against hun , or to 
appear and show cause why he should not furnish security and y ou are further ordered 
to attach the said and keep tbc same under '^afe and secure custody until 

tho further order of the Court , and you are further commanded to return this w arraut on 
or before tho day of 19 , with an endorsement ccrtifymg tbo 

date on which and tbo manner in w Inch it has been executed, or tho reason why it has 
not been executed 

Giv LH under my hand and the seal of the Court, this day of 


19 


Judge. 
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No 6 

SEcmni pou the Production op Property (0 38 r 5 ) 

(TtiU.) 

WHEEEA.S at the instaDce o£ the plamtifi m the above suit, 

the defendant, has been directed by the Court to furnish security in the sum of Es 
to produce and place at the disposal of the Court the property specified m 
the schedule hereunto annexed. 

Therefore I have voluntarily become surety and do hereby bmd myself, 

my heirs and executors, to the said Court, that the said defendant shall produce and 
place at the disposal of the Court, when required, the property specified m the baid 
schedule, or the value of the same, or such portion thereof as may be sufficient to sati*f> 
the decree , and m default of his so domg, I bmd mjself mj Jieirs and executors, fo 
pay to the said Court at its order, the said sum of Es or such sum not 

exceedmg tlie said sum as the said Court may adjudge 

Schcdvlt 

Witness my hand at this 

WitnesiiCS 

1 , 

2 


No 7 

An v. 0 IilIL^^ uLroRE Judomlni, on Proof op Tailure 'to furnish Sflouuii 
(0 38, r 0 ) 

{Title ) 

Lo 

Ihe Bailiff of the Couit n 

Whereas the plamtitf m this suit, Jias applied to tho Court to ca 

upon , tho defendant, to furnish security to fulfil my decree that nia' 

bo passed agamst lum m tho suit, and whereas the Court has called upon the tJi 
to furnish such security which ho has failed to do , Thfso 
command }ou to attach (he property of tho said 


day of 19 

{i>igncd } 


Given midcr my hand ind tho seal of the Court, this 


Iluioraui Injuvctions (O o I, r 1) 

Uitic) 

Ulus motion iii nio into this Court by ■ I'icaihr «>f (c r / i ill p 

pUuitillA 11, mil ii|H>n reading the i>ctiliou of tlu s ml j I untill m thw in *1 ij" 

daj 1 tho j I imt likd m this suit on tbu «1 ly of ’ * ^ i *ui I uj» u 

n itmuut of tho s,iid plamlilf lihd uu the d »\ of i\,f Jl ' 

la iruig tho cvulincc of and m mijiJ" rt tUi'o .J, 

loticr tiul I'Jii J int 1 lap^iirtij ult m f il « the »dim« < f V*r il «l ‘'i 

of not HO ■>! lint motion iijm n tla <kfi.ndmt t J ihw < ourl dot i ’ ,t „ ,i,, 

injuration !>•> iwordi-^l to n.>tr mi tladik ndonlC L . lnd6ir>mit-.nKUiU‘«nu v* 
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(niiii jiulliiig duuii, orfiutTcruig lo l>u pulled donii,tho house m the plaint in the baid suit 

of the pi untilt nicnlionc-d [or m the wntlcu btatcmciit, or i>ctilioii, of the plaiutiH and 

tMilencc 'll the he 

Huidupur, in the T . 

house IS com[K)fod, ^ 

Dated this day of H 

Judge 

[H hire tht mjuuefion is sought to re /rai» the o/ « note or bill, the ordering 

jKZti of Utc order mag nm this • — ] to restrain tho defendants 

and from {varluig with out of tho custodj of them or anj of them or cn- 


ordir of this Court 

[/n Copgrighl aiies] to rcstraui the defendant C D , his sersants, agents 

or \rurkiucn, from pruitmg, publishing or a endmg a hook, called , or any part 

thereof, until the, etc 

1 11 here jtart onfy of a tool, is to he rcs/raiMfdJ to itstraui the defendant 

C D , his bcriants, agents or Morkuicn, from printing, publishuig, selling or otherwise 
disjKj'Uig of such parts of the book m tho plaint [or pelilion and eeidcncc, etc] 
mentioned to haio been publuhcd bj tho defendant as hcreuiaftcr specified, namely 
that part of tho said book w Inch u entitled and also that part which is entitled 

[or*whicli is contained in page to page both inclusue] 

until , cte 

[In Patent to tcslt&m the defendant C D , his agents, serrants 

and workmen, from making or lenduig aoj perforated bncks [or as the ca®e niaj be] 
u])ou tho principle of tho lurcntions in tho plamtifTs plaint [or petition, etc , or written 
statement etc .] nicntioncd, belonging lo tho plaintiff', or either of them, durmg tho 
remamder of the rcapcctuo terms of tho patents m tho plamtiil s plamt [or as the ease 
maj bo] mentioned, and from counterfeiting imitatmc or lescmbling tbo same in 
acntions, or either of them, or making an> addition thereto, or subtraction thcrcfroai, 
untd tbo hearing, etc 

[In casta of Trade nmrbA] lo rtstram tho defendant C D , his «icrvants, 


tho plamtilTs plamt [or petition, etc ] meationcd, or any other labels so contrived or 
expressed as, by colourable imitation or otherwise, to represent the composition oi 
blackmg sold tho defendant to bo the same as tho composition or blacking manu 
factured and sold by the plaintiff .\ it and from usmg trado cards so contnaed or 
expressed as to represent that am coiujiosition or hlackmg sold or proposed to be sold 
by tbo defendant is the same as the composition or blacking manufactured or sold by 
tho plamtill A B , until the, etc 

[To restrain a partner from tn ang uag tnterjertng ih the f<us>ne5is] lo 


tho said partnership firm can or may in any manner become or be made liable to or for 
tho payment of any sura of raonej, orfor the performance of any contract, promise or 
undertaking until the, etc 
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iiRST SCHED 
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No 6 

bLcujiiii. poll iiii PiioDOciioN OP PiioiPiirY (0 J8 r 5) 

(rifle.) 

WuLuiSAS at tlio instanco o£ , tlio plaintiff m the above suit, 

the defouclant, has been directed by Ibo Court to furnish security in the sum of Bs 
to produce and place it tho dispo-a! of the Court the property specified m 
tho schodulo hereunto annexed , 

Ihoreforo I have voluntarily become surety and do bereby bmd mjsclf, 

my bcu-a and oxccutois, to the said Court, that the said defend uit shall produce and 
place at tiio disposal of tho Court, when required, the propertj specified in the said 
schedule, or tlio value of tho same, or such jiortiun tliercof 4is may bo sulScicnt to satbl) 
tho decree , vnd m default of lus so domg, I bmd mjself, mj heirs and executors to 
pay to tho said Court, at its order, tho said sum of lls or such sum not 

extoedmg tho said sum as tho said Court miy adjudge 

Schedule 

Witness my hand at this d ly of 

Witm.b'ics 

1 


19 

{bijncJ ) 


No 7. 

Ati voumlm BLioni JuDosiLsa, ov Pjtooi or raiiuiiE lo juiimsu Secuuiti 
( 0 38, r C ) 

(i’lf/c ) 
lu 

Ihe Bailiff of the Court ,, 

WuEULXb tho pUmtill m this suit, has applu.il to the Court to cal 

upon , tho defendant, to furnish security to fulfil any decree that ma' 

bo passed agauist him in tho suit, and whereas tho Court has called upon tho sai 
to furmsii such security which ho has faded to do , These aio o 
‘jjviieasxA 'fve, i.KK'h.-Oti tVft. ’pixq'/txVy W/a oad hcci) tiic 

same under safe and secure custody until tho further order of tho Court, and jou 'O'O 
further commanded to return tins w arrant on or befoio tho day of , , , „ 

19 , with an endorsement certifying the date on which andthomaiuicrinuhiehit ® 

been executed, or tho loason why it bas not been executed 

Given luider my hand and the seal of the Court, this day of 

, ; 

Juljt 


TLiiroKAiiv Injunctions (O d9, i 1 ) 
ITtlU ) 


, l>Ic^dtl of [or Uiuioil ‘ 


Ulov motion mido into this Court by , x-n- iun '^''““*'','1, ,1 ftliu 

jilamtitlA B , and uponrcaduig tho petition of thcsudplamtillmthis matter 

dayj [or tho jdamt filed in this suit on tho day of • or 1 ^ 

s'atcuicnt of tho said iilauitill /did on tho day of J 

hciring tho evidence of and m sujijieut thoico 

loltccatul IcfinJantiiotappcantij at/rf, md d o the evidence of 
of uolieo of this motion iijioii tho defend int C DJ Ihis Court doth 
injum.tioii bo awarded to restrain the defendant C 1 > , Ins servants, u(,ent«una 



‘'I'i'l-MJIX 1 — bUl’l-LMItX r.u, PBOCEKUIXGS. 


1-440 


frulU ]>ullmgdu\ui,orEUlTcruig to Lo pulled don ii, the liuu^cin the pluiutm tbobaid Biiit 
4)f the pi iiiitifl mentioned [or m the wnttcu btatcmciit, or petition, of the plamtifl and 
CMdcuco at the lie. ■ ■ . , • 

Hmdupur, m the T > 

house 13 composed, ' ■ • 

Dated thi3 day of 10 

Judge 

[H here the i»ju«c/ion u soughHo re train Ike ncgolialton of a note or bill, the ordirwg 
pari of the order may run thus — ] to restrain the defendants 

•vnd 

dorsing, . . ■ 

dated on . ■ , , - , - i * 

and the c\ idcnco heard at this motion until the hearing of this suit, or until the further 
order of this Court 

[/n Copyrt jhl eases] to tcslraui the defendant C D , his serrants, agents 

or nurkincn, Iromprmtmg, publiahing or sending a book, called , or any part 

thereof, until the, etc 

[Where jiart only of a looL is to he restrained] to rtstram the defendant 

C. D • lus serrants, agents or srorkmcn, from priutuig, ijubhshing, «eUmg or othmsise 
disjW'Uig of huch parts of the book in tbo plaint [or petition and evidence, etc ] 
mentioned to ha\o been published b> tbo defendant as boremaftcr specihed, namely 
that part of the said book w bich is onlitled and also that part which is entitled 

[ornvlucli is contained m pago to page both inclusive] 

until , etc 

[fn Patent eases] to restrain the defendant C P , Ins agents, servants 

and ^torkmcn, from making or \cndmg an) perforated bncks [or as the case maj be] 
upon the pruiciplc of tbo inventions m tbo plamtifTb plaint [or petition, etc , or written 
statement etc .] mentioned, belonging to tbo plauitilT«, or cither of them, during the 
remamdor of the rcspcctnc terms of tbo patenU m the plamtiifs plaint [or as the case 
ma} bo] mentioned, and from counterfeiting mutating or rebeinbling the same in 
vcntions, or either of them, or making an> addition thereto, or subtraction therefrom, 
until the bearing, etc 


manufactured by the plamtifl A B m bottle's h-inno 


uxprisbea as to represent that auv composition or blacking sold or proposed to be sold 
by the defendant is the same as the composition or blackmg manufactured or sold by 
the plamtiff A. B , untd the, etc 

[To restrain a partner from \n any nay mierjering tw the Justness] to 

icstram the defendant C P , hisscrvantsand agcnts,from entermg into any ccmtract, and 
from accepting, drawing, endorsmg or negotiatmg any bill of exchange, note, or imtteu 
security m the name of the partnership firm of B and P ariff tm-m r-nntractmg anj 

ny verbal or 
be done, anj 
, or whereba 
bio to or for 
_ , promise or 


unacriaiong until the, etc 



UjO 


IHL COUL OJ CIVIL PllOCJ.LUltL. 


llBSr SciILD 
Nos 't ly 


No 9 

AlllOmTMlSNT OF A ReOLIVJiU. (0. 40, r. 1 ) 

{Ttlle ) 
lo 

WuEREAS Laa been attached in execution of a decree passed m the above 

suit on the day of 19 , m favour of , You are 

hereby (subj eel to your giving security to the satisfaction of the Court) appointed icceiv er 
ot the said property under Older XL of tho Code of Civil Piodecuro, 1908, with full 
powers under the piovisions of that Order. 

You are req[uired to render a due and proper account of your receipts and disburse 
meiits in respect of theaaidpiopertyon You will bo entitled to remunera 

tion at the rate of per cent upon your icccipts under the authoritj of this 

appointment. 

Given under my band and tho seal of the Court, this day of 

19 

Judge 


No 10 

Bonu 10 Eu aivLN B\ Receiver (0 10, r d ) 

(Ttile ) 

ICnow all men by these piesents, that we, and and 

aio jointly and severally bound to of the Court of 

R" to be paid to the said or his successor m office for tho time bemg 

For which payment to bo made we bmd ourselves, and each of us, in the whole, our an 
each of our heirs, executors and admmistrators, jomtlj and severallj , by these presen s 
Dated this day of 19 . 

Whereas a plamt has been filed ui this Court by agamst 

purpose of [Acre iflserffAe object o/sttiO - 

And whereas the said has been appomted, by order of , 

mentioned Court, to receive the rents and profits of the immoveable property and o g 
in the outatandmg moveable propertj of w the said plaint named ^ 


void, otherwise it shall remain in full force 

Signed and delivered by the above bounden m tho presence of r^it/iw fl o 

Note — If deposit of money is made, the memorandum thereof should 
tcims of the condition of the bond. 



vi*i*j:noix c. 


Vl'l'UAL, UI-ICULNCI. AM) Ul.VILW. 

No I. 

Mlmur\nduu or AiiCiU {0 11, r 1 ) 

{Title.) 

ihu iUo\ u uaiiicd ap[K lU to (ho Court at from 

the dicrco uf ill Suit No of lit , dated the 

di} uf 10 . 'iiid forth tho follouuig grounds of objection 

to tho decree ap|H. ilwl from, tiamcU — 


Secuuit^ Bunu to ue given on uhdlu uec»o mai>£ to ExEcuiioh ot Decfee 
(0 41, r C) 


To 


(Title ) 


This sctunt> bond on fata> of execution of decree executed hj 'nit- 

nesseth — 

That , tho plamtill m Suit No of 19 , having sued 

, tho defendant, m this Court and a decree having been passed on tho 
day of , 19 , in favour of tho plaintiff, and tho defendant 

having preferred an appeal from tho said decree lO the Court, the said appeal 

IS still pending 

Now the plaintiff decree bolder having applied to execute the decree, the defendant 


1 

I.. a 

Court tho said defendant shall duly act in accordance with the decree of tho Appellato 
Court and shall pa> whatever maj bo payable by him thereunder, and if he should fail 
therein then any amount so payable shall be realized from the properties hereby mort 
gaged, and if tho proceeds of tho sale of tho said properties are insufTicicnt to paj tho 
amount due, I and mv legal representatives will be personally liable to pay the balance. 
To this effect I execute this security bond this da> of 19 

Schedule 


Witnessed by 


(Signed) 



1152 


IHL CODL 01 CIVIL PIlOcEDUH] 


Tittsi SoBii) 
Isos 3 i 


No i 

Suouilixi BoUD 10 BE GIVEN l>DltU.O XUl PeNDENCV OP AiEEAL. (0 11 T 6 ) 

(TtUe ) 

To 

This security boud on stay oI execution of decree executed by 
witnossetb — 

That , tUo plaintiff m Suit \o of 19 , having sued 

f tlio defendant, m this Court and a decree having beeu passed on tbe 
day of 19 in favour of the plaintiff, and the defendant 

hav mg preferred an appeal from tlic said decree ui the Court the said appeal 

11 fetj*' " 

been 
to th 

herei , 


bahnee To this effect I execute this security bond thw day of 

10 

SchiJuU 

Witnosaed by 

(Sigued) 

1 


io 


No 4 

Secubiti rOR Costs of AiPi-AL {0 41 r 10 ) 

(Tide ) 

of 

Accord 
aging the 

cl u renl 7 rd from the propci 


19 


Schtdvii 


Witntsacd bj 


{S 



First Sctiro 
Nos 6-7 


APPENDIX G — APPEAL, REFERENCE, REVIEW. 


1453 


No 5. 


IvTDiATiON TO Lower Coiirt op Aomissiov op Apfeal. (0 41, r. 13 ; 


You arc hereby directed to take notice tiiat the m the aboro 

suit, has preferred an appeal to this Court from the decree passed by you therein on the 
day of 19 

You are requested to send with all practicable despatch all material papers in the 

suit. 

Dated tlio day of 10 

Ju^ge 


No 6 

Notice to Respondent op trf Dav fixfd for the He aEiNO of tub Appe it, 
(0 41. r 14 ) 

{Ttile ) 

Appeae from the of the Court of dated the 

day of 10 

To 

RcsjKuidcnt 

Tvkl notice tint an appeal from the decree of in this case bos been 

presented by and registered in this Court, and that the 

day of 10 has boen Used bv this Court (or the hcoruig of thn appeal 

If no appoirmco is made on 30 ur behalf bv >oursclf, jour picker, or by some one 
by liw authori7c<l to act for jou in this appeal, it mil ho beard and decided in jour 
absence 

Givfs under m\ hand and the seal of the Court, thn daj of 

10 . 

JvJgt 

[Noxr —If a stav of execution lia<* l»ecn ord«rod intimation phnuld ho given of the 
fact on this notice 1 


Ni» 7 

Noticr to a I’lnra to i Suit sot u\i>» a Parti to tub Atplii dot jolsiu m 
Tiih CoriiT AS a Ilisi'osDKsT (<> 41, r JO) 

{ItUr \ 

Wuriii vs jou M»n. a i«rtj m muI No 


in Uio tvAid npj>eal, and h i« odjuumod the beonng thereof till the da> of 

IJ . kl 1 u If no appooraoce IS iQode on jour behalf ua the iia\ 

iiul it the viid hour, the appeal will bo litord and dcciJtd in jour absence 
Gn Fs under iu\ h ind and the Mai of the Court, thi* ila\ , f 

10 


, in tho Court i f 
> ■ Jrt frail 



14o2 


UHE CODE or CIVIL PKOCEDURE. 


rxaST SOHiD 
^os 3,4 


No i 

SEouiaTjf Bond lo be given duhino ruj Pendency of Alfeal. (0 U,r 0) 

{TilU) 

To 

This security boud on stay of execution of decree executed by 
witnesscth — 

That , the plaintitl m Suit No ’ of 19 , having sued 

, the defendant, in thus Court and a decree having been passed on the 
day of 19 m favour of the plaintiff, and the defendant 

having preferred an appeal from the said decree m the Court, the said appeal 

13 still nondinp 


hereby mortgaged, and if the proceeds of the sale of the said properties are insufficient o 
paj the amount due, I and ra^ legal representatives nill bo personal)} liable to pay the 
balance. To this effect I execute this security bond this day of 

10 

ScfuJule 

Witnessed by 

(Signed) 


2 


No 4 

Secubiti for Costs of ArrEtL (0 41, r 10) 

^ /Pivtlr/ 

This security bond for costs of appeal executed by witnesseth 

This appellant has preferied an appeal from the decree m Suit No Accord 

19 , aeamst the respondent, and has been called upon to furnish securit} 

T fo. ihP rnstR of the appeal, mortgaging 

PJ 

1)1 

f r “ "r *' ‘ . "*’1" « •’ll hp rralirrd from tne proi-. ^ 


19 


Wituc&scd b} 


Schedule 



FimiSoiicd \ppekdI\. G— iPPEAL, REFEKEI<CE, KEVIE^^. 1453 
Jsoa 6-7 ’ 

No 5 

IvTnunoN TO Lower Court of Admissiov of Appeai- (0 41, r 13 f 

(Title ) 

To 

You are hereby directed to take notico that the m the above 

suit, has iirefcrrcd an appeal to this Court from the decree passed by you therein on the 
day of 19 

You are requested to send with all practicable despatch all material papers m the 

suit 

Dated the day of 19 

Judge 


No 6 

Notice to Respovdest op tup Da\ fiifd for tof Heibisq of the Armi. 

(O 41, r 14 ) 

(Tt//c ) 

Appeal from the of the Court of d»t«l tin 

day of 19 

To 

lU«j>ondcnt 

ftRL notice that an ipjwal from tl e decree of in this case baa been 

prcbentwi by and registered in Ibis Court and that the 

da> of 19 has been tued bv thi* Court for l he hconiig of this appeal 

I! no apiicinnco is ma<.U on tour UhaU b\ joui>clf jourpIcjuJcr ur by some one 
by III? authorirwl to vt for \ou m this appeal it will hcsnl and decnleil m ^our 
ahboneo 

Cura undi r mi hand and tilt M at of the urt (his iluif 

19 

Judge 

[Noti If n st u « f oxicHtioe, 1 nl i«d n lirmiion »hr nl | u gnen of 1| r 
f ict on Un< notice 1 


Nm 7 

NOTICP 1 1 I I’AIITV TO i MJlT aoT UlUL 1 TaI T\ TO TllL VirLAL tLT J L41 , 
TIlUCOriTAS I 111 SlXlMlENF (tl 4i r ) 

[Itilr ) 

W iin I 11 lou m r» 1 i>Ar1> in ^u^l \ i f ^ _ 

, an 1 uLiitas tl 0 1 m Cn»«l i4j jk^I ^ _ 

Uio I tnx IlA^v^l iiiist him ui tiu Mil »uit uil u I I tL i " " ~ 

lutrn tixl III the rtsult uf tl t Nil 1 »j juil ^ 

1 his Ik t I gu o i lu n 111 -o th^t Ihik t urt La» Imx ixl i v a t J , j. ^ 

1 1 Uic Ml i »i j'cal an 1 1 i« **lj un r<d ll e I g lh< nv f U t ‘ — 

II ut 111 If na aj u i iv-r 1 ^ ^ “ 

iilattt< Milh ur, ll c *j juki! uul lie 1 lard dexi U 1 v - ~ 

till I s u 1 Irr tni h^ i acJ tl <• m*I if tl « I t' ^ 

11 



noi- 


THE CODE 01 OlVIIi PROCEDURE. 


I inST SCflED 
No3 8-10 


No 8 

JlrMOUANDUM or Coosa OojLcnON. (0. 41, r. 22 ) 

{Title ) 

Whereas the has jircfcrrcd an appc'xl to tlio Court al 

from the decree of m Suit No of 19 , dated the 

day of 19 , and whereas notice of the day fixed foi 

hearmg the appeal -ttas served on the on the day of 

19 , the files this memorandum of cross objection under rule 22 oi 

Order XLT of the Code of Civil Procedure, 1008, and sets forth the following grounds of 
objection to tlio decree appealed from, namely — 


Appeal No 

the day of 


No 9 

Decree iv ArrEAi. (O 4),r 35) 

{Title ) 

of 19 from the decree of the Court of 
19 

Mtunorandum of Apiieal 


dated 


Plaintiff 

Defendant 


dc) of 


The abox e uatned appeals to the 

from the decree of m the above suit, dated the 

10 , for the foUorimg reasons, namely — 

Tina appeal coming on for hearmg on the 

before , m the presence of 

of for the respondent, it is ordered — 

The costs of this appeal, as detailed below, amounting to Rs 
paid by The costs of the origmal suit arc to be paid by 

Given under my hand this day of 19 

Costs of Appeal 


Court at 

day of 


for the appellant and 
. ore to be 


Judge 


1 Stamp for niemoran 
dum of appeal 
1 Do for power 
3. Services of processes 
4 Pleader’s fee on Ba 

Total 


llcspoQdcnt 


Stamp for power 
Do for petition 
Sorvico of processes 
I Pleader’s foo on Rs 

I 

Total 



No 10 

ApPEIOATIOIT to IFPEIE 11* FOBMa PAUPERIS. (0 44, r 1 ) 
{Title.) 

I tho 

of appeal from tho do 'r 
Aiinoxcd la a full „ _ 

belonging to mo with the estimated \alue thereof 
Dated tho day of 10 


{bijncd ) 



] Jii'-T ''rjjj 3) 

\ ll-l-J 


vrn:M)i\ «. — w’pi v?., ki i i «i \( i 


m \ Ti u 


N«x II 

^oTl-i oi \rr‘ 'I l\ iiM M\ r\\ in IS (O H,r 1) 

(7./7 ) 

UlP aIhTIP nHHfsl ll«s IpplKSi to lie t 11 i)\\(VI to IpJKll T? "I 

juupcrfron thoiir rco lu tlio jkl*nosnil «li»t<sl tlie ilw ■>{ I'l , tihI 

nbcrcas ihp *}%\ of 10 his Imvij Jjvoi) for tlio ippJin- 

tioa, noticT lirrcln cuoii to \o« Ihit if ^o1^ tlo^-nv to shoii cni'o \\ 1 t\ llio 'ipjiliciiit 
should not be 111011011 to ippo d is i pinjH'r *nopisirttinil\ tnll l>i' i»i\t » to \ini of dom^i 
6-0 on the \{qu meutJMwl ilUo 

Gi\cn under 1 1 \ bind in«I the s, •»! of the t\»uH lhi« *K\ of 

in 

Ji };<■ 


\o I.» 

Notice to siioh 4 u sr n ji\ » * » R7jn<mi oi tri ; tr to t in Kisr iv l’ )j ^c^r 
suorin NOT llK OltlNTI i» (O 4^ 1 1) 

(T»Hf ) 

To 

Taec notice lint Ins ft|iplie«l l«i tins Conit fot n iiitifinft lint n 

regards Amount or \ aliic and intore tho ilio% e e-t«4 fulfil* the n rpiii ' nn »f * of «i el itm 1 10 
of the Code of Cml J'rooi dine lOOM ni tint H n oflm w(«p n lit oin bn nppr d to lln 
Mojestj la Couneil 

The <H\ of 10 IS liiei! for t toi lti slum niiep nh\ tl e 

Court should not ijriul tlie nililicatt A»krtl for 

Gircn under ii)\ lnti<1 lud the roiI of the l'«<iiil, this tin uf 

10 

/bf/nhin 


No n 

NoTJfl TO iimi oMK ’TT oi »i»Missn*'i Of Mint TI Till K tvn 1 i f h'tt'tf It 
(<l 4R, r ft) 

(Itlh ) 

To 

Wttniri«i , fill in llie aloro iise, has fiirtu hid Hit ntiirtli 

and mido the i1c;k)SiI retjuirid by fJtclir Xl/V rule 7 of the f ode t f f Ird I rt ffditre 
lOOS. 

Take nolito tint fho njifital of the Slid h ffi \|,[f tv inlfnn d In-i 

been a/ImilUd on the flay of f^l 

Given under rny h *rtd and the real of Iha f<r»Tiff fhi* div of 

I'J 

I'ffhlr'/r 


2Ja ii 

Noticz Tiv 3T6 V C'acsj? Tiffry A fCfvff V 5KO-CTr> frof ar f ft 4\Tfr> {(J Hr i) 

nttP > 

To 

TiJi aoCice thin hw ap^hiNl to this f oUrf for i re\ e i of ns neerre 

piii.h«i «n till* dky of I'J m the il o e me Tro 

Uyof U IS jised for ^ vt to *ho r eiuse w iy thn fnirf hr iM no' zrint 

unsv eiv of us dtereo in this else 

Gi en iiidi r my Imml mil tne eil of tne Court, th « diyof 



.\PPENDIX H 


MISCELLANEOUS 


Agreement of Parties vs to issues to be tried (0 14, r C ) 


{Tttk ) 


Where vs wo tho parties in tho above suit, ttc agreed as to the question of fact [or 
ot law] to bo decided between uj» and the point at issue between us is whether a claim 
founded on a bond, dated tho da> of 19 and filed as 

Kslubit m the said suit, is or is tiot beyond tho statute of luuitation. (or staU Of 
point at issue whatever tl may be) 

Wo therefore sevorallvbuid ourselves that, upon the finding of the Court in tho negative 
[or affirmative] of such issue wall jiay to tho said the sum oi 

Kupcea (or such sum as tho Court ^hall hold to be due thereon) and I 

the said will accept tho said sum 

Court shall hold to be due) m full satisfacfi 

that upon such finding I, tho said „ 

Plamtifi 

Defendant. 


Witnesses 

1 

2 

Dated the day of 19 


No 2 

NOTICI of VPPI ICATlOJf FOR THF TJUMSFlkR Oi A SUIT TO VNOTriFU C lUnl 1 OU TKlAl 

(SBorioN 24 ) 

In the Court of tiio District Judge of 
No 


of 19 


lo 


, been 


Wjieucas an application d ited the d of , i , ' now 

made to this Court by the m Suit No of U 

pending in the Court of tlio vt in uhicli Aiurl 

plauititl and is defendant, for tho trvnsfrr of tho suit for (rial to tl o 

~ lo 1 w btcn 

\ou are hereby informed that tlio day of tJ ,f p^inv 

fixed for tho hearing of tho application, vvhru vou viill bo hoard if voii dr~iro to o *■ 
objection to it. . , 

Giv cn under ni\ h nid and tho isoal of tho Court, Ihia d v> of 

Jiuljf 



liiubr bcuED 
Ivus 3-5 


APPLNDIX H — ailSCLLLANi-OUS 


1457 


No 3 

NoricL 01 PAYiitM INTO CouRf (0 24, r 2) 

(Title.) 

Take uotico that the defendant has paid into Court Rs. 
and says that that sum is sufficient to satisfy the plamtii! s claim iii full 

X Y, Pleader for the defendant 

To Z, Pleader for the plaintiff 


No 4 

Notice to show cause (Geveral form.) 

(TtlU.) 

To 

Whereas the aboTo named 

has made application to this Court that , 

You are hereby warned to appear in this Court m person or by a pleader duly instructed 
on the day of 19 , 

at 0 clock m tho forenoon, to show cause against tbo application, failing ivbcrcm, Ibo 
said application will bo beard and dclcnnmcd cx parte 

Guen under my hand and tho seal of (bo Court, this day of 19 

Judge 

No 5 

List or Documents rnoDUCEO ui (0 IJ r 1 ) 

(Ttlle ) 

DdU il ant «lic2i 

No Peur 1 tiou (jf Jotuaieut tIeiJocti ct s S ature <jI i arty or i IcaJet 

tear' 

1 i J 4 


5 \ 
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IliE CODL. 01 CIVIL PKOCLDUKL 


1 JEST 
Nos 1) b 


No 6 

NonCE 10 P\RTIE6 OF fHD Dll FIVLD FOE EviMlN VTION 01 1 WITNESS ABOUT TO 
I FIVE THE JUKISOICTION (0 18, r 10) 

{Mk ) 

To 

piiuitiff (or defcudant) 

Wheel IS in the iboie suit ippUtation his. been mule to tbe Court by 

that the cx'imm'ition of , a witneis 

requiicd by the saiil m the said suit 

may be taken imtnediately , and it has been shown to the Couit s satisfaction that the 
said witness is about to leave the Court’s jurisdiction (or any other good and s-ujficieit 
cause, to be stoted) 

Take notice that the exammalioii of the said witness 
wdl be taken by the Court on the day of 1^* 

Dated the day 

of 19 Jiilge 


No 7 

Co^L^^b^IO^ TO Ei_\iimL IBSLNT WITNESS (0 20, rr i, 18 ) 

(TUle ) 

To 

Whehe IS the evidence of is required by the mtlioabiuf 

suit, andwhereaa , youarcrequestcdtotakotheevideiKcoiiintorEOgatoiic® 

for viva voce] of su « ' 

for that purpose . . ' ' 

if m attendance, vv jl. 

and you are further requested to make return ot such evidence as soon as it in'^y h® 
taken ^ 

Process to compel the attendance of the witness will be issued by any Court liavuig 
jurisdiction on your application 

A sum of Rs being your fee m the above, is heiewith forwarded 

Given under my hand and the seal of the Court, this day of 


No 8 

Letter op Request (0 26, r 5) 

{rule ) 

(Headmg — To the President and Judges of, etc , etc , ot at the case 9 ) 

Wheklas a suit li now pending m the . 

in which A B IS plamtiff and C D is defendant , Aud in the ^aid suit the plaiutin cl 

{dbstracl of elan t) » r (j,( 

And whereas it has been leprcsentcd to the said Court that it is necessary 
purposes of justice and for the due dctenumation of the matters m dispute 
paitvca, th'vt tho following peibonb bhowld be c% vimnod "vs witnesses upon ovtn touc r 
svkIi matters, th it is to say 

L 1 , of , 

& H,of 
. I J . of 

And It appearuig that such witnesses aio icsidciit withm the juristliction of Ji* 
honourvblo Court , { 

Now I , as tho of the i>aid Court, li ivo the honour to r 1 j 

and do hereby icqucot, that for tho reasons aforesaid vnd for tho nssi-stviico of •’ ^ j 
Court \ou, IS the Picaidcnt aud Judges of tJio slid , or honio one i r m* 

voii, w ill ho I Ic I'td to btimmon tho said uitiK^fond «uth other uitiii'^ea us tut’ ‘'t 



tlK^T bciILU 
^1)3 9. 10 


MTENDIX H — MISCFLIANLOUb. 


iny 


mtcrrogatono^ %\Iucli accompany this letter of request (or wi i toce) touching the said 
matters m question m the presence of the agents of the plaiotiif and defendant, or such of 
them as shall, on due notice given, attend such examination. 

.iVnd I further haao the honour to request that jou will ho ple<i*td to cause the 
aiisucrsof the s ud witnesses to bcrcduccdinto writing, and all books, letters, papers and 
documents produced upon such examination to be duly marked for identification, and 
that i ou mil he further pleased to authenticate such examination the seal of ^ our 
tribunal, or m such other way as is m accordance with > our procedure, and to return the 
s.ime, together with such requestm wntmg, if any, for the cxammation of other w itncs‘t« 
to the said Court 

(.\o/c — If the Request . . through His 

Majesty s Secretary of State uld ho inserted 

after the words ' other witui . . ) 


N’o 0 

Coimii'-iuM'oi. A Lot lb IwEsTicvTioN, oRTOEWiU-NL Vtcoi-MN (t> 20, rr 9,11) 

(7it/c) 

To 

U iiFtibts it i> deemed reqimitc, for the purjioacs of tins '•uit tli it a coiiimi^sioii 
for should ho Issued , You ucherebvapjtointcdCominissiouerfurthopurpose 

of 

L’roccsb to compel the attcudaucc before \ouofan> wi(uessc'> or for the production 
of iiiy documents, whom or which >ou nia> desire to eaainme or uispect, inll be issued 
b} mj Court luvmg junsdictiou on tour ipphcation 

A sum of Bs , hemg tour fee in the abote, is hcuwith furwaided 

Gitcii under m 3 hand and the seal of the Court, this day of 

19 

JvdjC 


\o lu 


COIUUSSION TO MAkL A PtUTlTION (Q 20 T IJ ) 


^Vul•nLAs it IS deemed requisite for the pur|M>scs of tins suit that i commi 5 =ion 
should bo usued to make the partition or sciuratiun of the propertt 'jnciticd in and 
according to the rights as declared m the decree of this Court dated the dat 

of 19 , You ire hcrebj apjiomtcd Comniis^ioiicr for the said j urjni c and 

are directed to make such mquu-> as mu be necessary, to ditido the said projertj 
accorilmg to the best of \our skdl and judgment in the shares set out in tin '•aid dicrct , 
and to allot such -hares to the several {lortics \ou arc licrcha autliorizcd to iwani 
sums to be juid to VI 13 pirt^ b^ anj other partj for the purj)o«c of cqu dumg the \dluc 
of the Shari's 

Process to tomiiel the attendance before aou of anj witness or for the produitiou of 
U 13 documents whom or which 30 U ma^ tlesjro to examine or inspect, will be i«-ucd b^ 
an^ Court ha\mg jurisdiction on jour application 

A sum of Rs. > being jour fee m the abuic, is luriuitli forwarded 

Ciitcu under mj baud and the seal of the Court this daj of 

19 
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THE CODE 01 CIVIL PKOCEDUUL 


ItaST SCttED 

Nos U \i 


io 


No 11 


NoncL io BIiNOJi Dlilnovni ^.^D Guviuiaij (0 *52, r J) 


{Tttlc ) 


Minor DefeiiUi t! 


minor, and jou (1) (U Here insert the name of guard an arc hereby 

required to take notice that unless witlim days from the service upon you of 

this notice, an application is made to this Court for the appointment of you (1) 
or of some friend of y ou, the minor, to act as guardian for the suit, the Court will proceed 
to appouit some otlicr person to act as a guardian to the mmor for the purposes of the 
said suit 

Given under my hand aud the seal of the Court this day of 

10 

Judge 


No U 

XoitcL 10 oppobiii, Pahti. oi j>ay ffizno rou utAnufo Lviotuci. of 
(0 33, r 6 ) 

{fttk) 

lo , 

WilLrisiS has applied to tbi* Couit for p“rmissioii to mstitute a sm 

igainst tn fonm pauperts wider Order XXXIII of the Code of Ci™ ‘i^ 

cedure, 1908 , and whereas the Court sees no rea«on to reject the application ao 
ivhereas the day of 19 has been fixed for receiving 6“ 

eTidenco as the applicant may adduce m proof of his pauperism and for hearing a y 
ovidcnco which may bo adduced m disproof thereof . 

Notice is hereby given to you under rule 6 of Order XXXIII that in case y ou ^ 
wish to offer any evidence to disprove the jiauperism of the applicant ^ ou may d° 
appearmg m this Court on the said day of 19 

Given under my hand and the seal of the Court, this 
19 


NoncL TO buiiLTY 01 iiib LiiBiLiTi UNDLU A Dicaitu (Sectioii IIS) 
(ilf/e) 

. , become 

WllEiitAS aou did on ^ instil® 

liable as suicty for the pciformaiiec of my deciee which mi^ht bo jias etl ‘ga 
bald defendant iii fho aboao suit , and whereas a decree was paseu ^ 

dij of 19 nlwhcrcis 

tlic Slid defendant for the piymcixt of 

ipplication lias been made for execution of the aaid decree against y ou 
1 iko notice tint jou are hereba required on or before the 
of 10 to «ho» C.u. 0 »l 0 ll‘" 

\1 UQt bo executed agaunt you, and if no suQieieut tau'-o sli ill bt, ivitiuii 
honuur\b sho%\n lo the sati-sf action of Iho Conit, an order for ita cxccutiuii ' 

"Now I 'ucd m the terms of tho s>aid i|>| lication 


in 1 do hereby Icr iiiy lund ind tho seal uf tl 
( OlUt MJU, IS te \ 

N01I Mill lelltis 


t«r(, this 


J Ijf 
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THE SECOND SCHEDULE 


AUDITUVIION. 

Aibitralion in Suits. 

1, (i) Wlicic 2 H any suit all the paitios intueshu uyuc t* 
ParUes to suit may Miattci in dilToioiuo betwoou thom 

apply for order ot refer- shall be lefciictl to aibitration, tlioy niiiy, 
at any time bcfoio jmlgiuont is pionouiu oi!, 
appl) to tlio Court for an ouloi of refoieiK (* 

p) Every sucli applioitiou shall be m wuting ami sliall 
state the matter sought to be rcfcuul. 

References* — SbT,in-x Sumliam Ijar t> Abilnl buif I (' \V N ')J , J7 
C 61 [rofcicncc to atbitratiou on \crbil npphcntion] , fulluwul in AIulii) irniunl 
v Riaz ud din 30 A 32 (1907), Bern Mndimb Millor v Ibnn NiUlt Miuiiliil, 

00 W N 208 [aibitr'^tion iward if bmiling on p< rnon not j> iil> lonfinmi), 
Choonc) Money V lltm Kinl^r Dutt '» (’ \V N J12 28 ( 135 [vulimtorti 

not arbitrators and tliercforo order of nfuditt not undii wdionj, (lliulaiii 
Tilani V "Muhammad ^Vlimad 6\V N 220 [bchcnn of C'txlo ns to arlntrationl , 
Debi Clinrn "Manna i Bipra Prasad Iniu, 7 ( W N 180 [willidmwiil of Hint 
after aiiard] , Fakir Chaiid De> V Tin Conru Ih) 7( W N JKO nn ul 
to refer — not in \iriting — wlicthcr idjustnicnt of snitj SIko Dim Mimw i w 
B ioja Xandan Pcrsliad 7 (' N 313 (ip|>lu ition by jihudir nnt Hpicinlly 
authorized], Protap Chunder Dcy v Toolsoj Dt« D \ ‘2'> ( 7').J [Hutioim 

applicable to arbitrations in a suit] , If tnlco Sahaii («iiuri SI miLir 28 A 15, 
Lutawan t) Lachya 30 A 09 (P B ) (1913) I'luthonlj of gnuidi iiih of inliinr to 
agree to reference], Parsidh Xaram bingh i (ihiliHliMim Xaruin hiiigli M 
C \V N 873 [award on referonep not agrtod to bj all p irtii m] fiidi r hubbiraiin 
V Kandadai Hajainannar, 20 3T 47 [rcfcrcnct. on p'tition nol joimd in by all 
the parties to the suit], Kadhu Singh v Baljil Sin^h 29 A 121 [ap]ill' tlion 
for reference signed by pleader holding dcfcctiac taJ/ilnt mu u/<] , I'lluni .Mnl v 
Sadiq iVli, 29 A 220 , Ishar Das i Kisluh Dio 12 A 057 (10|0) [im tinng of 
Molds “all tiic parties to i suit , Hainjiaiv in Uim t Kali (liiraii Sm^li 
29 A 429 [authont) of plcadt r to Sorti to rtftrtm c ] , If iji Mi diiLi f ipm < in i 

• Th-casc* herenote 1 areikcuionssoW aol n jyd li up t» nr Urn In Hi ^ hrj o riil** f, 

queat t > the Ust edition of 0 Kinealy a Coilc IJll 
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Luxmibai 1 Bom L R 617 [Court lias no power of its own motion to older 
reference absence of written application] JCal Moliun Pal v Surya Kumar 
Das lie W N 1152 [reference not concurred in by all parties] Harakbliau 
Jamrabai, 15 Bora L R 34:0 (1912) , 37 B 639 [this schedule does not con 
template reference to arbitration by parties to a pending suit outside that suit 
and without inter\ention of Court] Jaduti Kaihs 37 C 63 (1909) [award upon 
a private reference] , Sabta Prasad v D laram Kirti 35 A 107 (1912) 


7] 2 The aibitiafcor shall be appointed in such manner as 

Appointment of arbi- be agreed upon between the parties 

trator 

31 3 (7) The Court shall, by ordei, refei to the arbitrator 

. . » the matter in difference which he is required 

to determine, and shall fix such time as it 
thinhs reasonable for the moling of the award, and shall specif} 
such time m the order 

{3) Where a matter is referred to arbitration the Court 
shall not, save in the manner and to the extent provided in this 
schedule deal with such matte) m the same suit 


References — SitaRamu BhawamDmRam 26 A 10 o[deh\eT 3 ofa^aTd 
within time fixed by Court] \.sad ul lah v Muhammad Nur 27 A 459 [vihditj 
of award made but not reaching the Court within the time limited] Dutti i 
Khodu 33 A 64o(1911) LachinanDasv Abpaikasb 30 A 169 (1908) [omission 
to fix date of deliver} is fatal to award] Paclikauri Ram w Nand Eai oO 
505 (1908) [no second reference on aame submission] 

9] 4 (7) Where the reference ts to tno 01 more arbitratois, 

, proMSion shall be made m the order foi 
two^ to difference of opimoii among the arhifcmtois 
provide for difference of (a) by the appointment of an umpire 

opinion \ / j j. JT 

or 

(6) by declaring that, if the majority of the arbitratoi 
agree, the decision of the majority shall prevail 01 ^ 

(c) by empowering the arbitrators to appoint an umpire , 0 ^ 

(d) otherwise as may be agreed between the parties or, 

they cannot agree, as the Court may determine 
Where an umpire is appointed, the Court shall u'^ 
time as it thml s reasonable for the moling of his award in ci 
he IS required to act 


5 (7) In any of the following cases, namely — , 

P0«.I ol Co..t lo (“) ""r/ ««' 

point arbitrator In cer- a )ca$o)iaole hmc wjtJi respect to me ai'i , 
mod of an aihdrator, or tlu poison apponiio 
icfuscs to accexit the office of aihdrator ni 


SiA^NnSciri) \RBHBATJON 1 

I'lRAS I -S 

(6) ulieic ail ubitiator oi umpire — 

(0 dies, or 

(ti) lofuses or neglects to act oi becomes incapable of It 
acting, or 

(lu) leaves British India in circmnstances sliowing that 
lie inll probably not return at an early date, oi 
(c) ^\lle^e the arbitratois are cmpo^\ered by the Older of [s 
reference to appoint an umpire and fail to do so, 
any party inaj serve f/ie other 'party or the arbitrators, as 
the caee may he, nith a written notice to appoint an aibitratoi 
OI umpue 

(^■'j If, witlim seven cleai days af tci such notice has been 
i>ei\ cd or such further time as the Court may in each case allow, 
no arhitiator oi no umpire is appointed, as (he case may be, the 
Court ina), on apphcation by the part\ Avho yaie t)ie notice, 
and after giving the othir paity an oppoitunitg of being heard, 
appoint an arbiOatoi or umpire or male an oider superseding the 
arbitration and in such case shall proceed with the suit 

Referen.c«a — J<iiana Kuawarv NosirAli 24A iJJ2 failufrators neglecting 
to flip award], Uirza SadiK tr 3lusst Eaiuz PC 15 C \\ N 1000(1911), 

38 I A 181 U C L J 313 [not necessai^ tliit the irbitrator wlio refuses 
must ime accepted oQIlc before refusmgl 

6 E^ er} arbitrator or umpiie appointed under paragraph [* 
powe»oi«wi,a>or<,r "t Paragraph 5 shall have tlie hke po^^ers 

umpire appelated under as if his nanie had been iiiseitcd in tiic oidci 
paragraph 4 or 5 reference 

7 (i) The Court shall issue the same processes to the fs. 
summoning witnesses parties and witness whom the axbitialOT oi 

and deiauU umpire desires to examine as the Court may 

issue in suits tried before it 

(?) Persons not attending m accordance with such piocess, 
or making any other default, or refusing to give their evidence, ^ 
or guilty of ail) contempt to the arbitrator or umpire during 
the investigation of the matters referred, shall bo subject to the 
like (ilsad^ antages, penalties and pumshments, by oidei of the 
Court on the representation of the arhitratoi or umpire, as tlic) 
would incui foi tlie like offences in suits tried before the Court 

8 Where tlie arbitrators or the umpire cannot complete I** 
Eiiension of time lor the award wnthin the period specified in the 

making award order, the Court ilia) , if it thinks fit, either 

allow further time, and from time to tune, either before or after 
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tlic ex'piraiion of tlie 'period fixed for tiie makiwj of tlie awaid, 
eiilaige such period ; or may mate an order superseding the 
arbitration, and in such c«ase shall proceed with the suit. 

References. — Jamm, Kunwar v Nasir Ah, 21 A 312 [oiJcr for super 
scfesioii]; Sit-rrain v BliaA\aui Dm Earn, 26 A 105 [ilelneiy of award within 
time fi\cd] , Asad ul-lali v Muhammad Nur, 27 A 159 [here the completion 
and deli\eiy of tlie award .are not distinguished tjic one from the other] 


.] 9. TF/icic an umpire has been appointed, he may enter on 

Where umpire may the reference 111 the place of the arbitrators,— 
arbitrate In lieu of arbi- (a) if they liavc allowed the appointed 

time to expire without nialang an award, or 
(Zj) if they have dehvered to the Court or to the umpne 
a notice in -wnting stating that they cannot agree 


.] 10. n7?eie an award m a suit has been made, the persons 

Award to be signed who made it shall sign it and cause it to he 
**1®'^* filed in Court, together with any depositions 

and documents which have been taken and proved befoie them ; 
and notice of the fihng shall be given to tlie paities. 


References. — See NobmKally 0.1660 v AmLicaCiiUinBiuerjce, 50 W N 
803 [application to set aside award — time from wliicli Innitatiou begins to run] , 
Asad*ul-lahu !5Ialiommed Nur, 27 A 459 [mcaiiiug of word "made Benode 

V Plan Chandra, 14 C L J 143 (1898) [auardioid when arbitrator sigusa blw 

piper on which the decision ls to be written by other .irbitrators] 


11. Upon any reference by an oidet of the Cbuit, the 
statement ol spec, at arbitiatoi 01 umpiie may, with the kme o 
case by arbitrators or the Couif, state fiic award as to riie wuioje 

any part thereof in the form of a special ease 
for the opinion of the Court, and the Court shall deliver its opinion 
thereon, and shall aider such opinion (o ho added to and fono 
part of the aw’aid. 


References. — Purshotum v 11 nngojial, 35 SF 130 (1010) The mere 
of the word “ award ” docs not conicrt i itfircuio to tho Court for its opuu ^ 
upon a dilTcicnce hctwceinrbitrators into an awiul in lilt form of i e' 

\nd SCO Aislnlni r. Es«a]i, 38 H CO (1013) 


12. Tile Coiut may, by oidei, modify oi eoiieif 

Power to modify or aw’ard, - .1 , 

correct award. (^/) \\])cio it ailpeais tli.lt .ipait oi 

•iw.ud IS upon a iiiattci not icfuiiL’d to .iibitra i*’’* 
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ami •sucli part can be &e 2 )arated fioju tlic other 
pirt ami doc3 not affect (he decision on the nnttci 
referred ; or 

{!>) wlicrc tile a^\ard is imperfect in foini, or contains any 
nb\ious error \\hich cm bo um nded without afforting 
''Uc li decision , or 

(c) uIhh the auaid contains a clerical inidtaU or an ciror 
anting from an accidental slip or omission 

Reference. — Xartingli i Vjotllij'i, 16 C W X 200(1011), 15C L J 110 
[htmiJool irLitnlorp] 

13 Tlie Court may also make sucli order as it thinks fit fs* 
Order as to costs ot respecting the costs of the arbitration uJicrc 

arbitration question arises respecting such costs and 

tlie aw trd tontaiii'^ no sufiicieiit pro\jsion concerning them 

14 Till* Court iiii\ lemit the iward or <ui} matter referred 
wiierea«»ra<irmai(« arliitratlou to the 10 consideration of tlio 

referred to arbitration same arbitrator oi umpire, upon such terms 
maj be remiued, ^ _ 

(ti) where the award has left undetermined an} of the matters 
referred to arbitration, or where it determines anj 
matter not referred to arbitration, unless such matter 
can he separated mlhoul ajfectinq the determination 
of the matters referred, 

(/») wlicie the award is so indefinite as to be incapable of 
. e\ccutioii , 

(c) wliere an objection to the IcgaliU of the award is apparent 
upon tlie face of it 

References — Dhaiijiblm GudharbLai t arntLiirl)lni Gliilabhai, 28 B 
287 [face notes to next clause] 3Iusta(a Ivlian i Phulja Bil)c» 27 A 52G [sec 
notes to paras 20 21] , Tlierccaenga Datlieciipar v Vaidanatlia, 29 ai 303 
[award (letermmiiio matters not referred] 

15 (7) An award reimtted under 2 >aragrap]i 14 becomes fs 5 
Grounds for setting void On failure of the arbitrator or umpire to 

aside award reconsider it But no award shall be set* 

aside except on one of the followang grounds, namely — - 

(rt) corruption or misconduct of the arbitrator or umpire , 

{/;) either party haviiig been guilty of fraudulent concealment 
of any matter wlucb he ought to have disclosed, or 
of wilfully nusleading oi dcccnmg the arbitratoi or 
uinpiie , 
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’ (c) the TO aid having been made after the issue of an ordei 

by the Court supeiscdmg the arbitration and po 
ceeding with tlie smt or aftei the expiration of the penod 
allowed hy the Courts o) being otherwise invalid 
{2) Where an awaid becomes toid oj is set aside nndei dame 
(i), the Colut shall mahe an older superseding the aihtiation and 
in such case shall pioceed with the suit 

References — Dhanjibliai Gudlnrbliai v ^lathuxbliai Ghilabliaj 28 B 
287 [not sufficient mcrelj to allege a ground under this or last clause it must 
also be proved] , Kali Charan Sirdar v Sarat Chunder Chowdhury 7 C W h 
^15, 30 C 397 [‘misconduct*’ does not necessarily imply “corruption 
jurisdiction of Small Cause Court] , Damodar Tnmbak v. Raglmnath Han 

•i Bom L R 267 , 26 B 551 [ordersettingasidcawardisnotsubjecttorevision], 

Ram Narain Ro} v Baij Natli Malla, 29 G 36 [nusconduct of arbitrator] 
Kida ‘Martin j\Iukkanti v Thammana Ramayya, 26 jM 76 [Mun'siff acting as 
arbitiator], Asad ul lah v Slubainmad Nur 27 A 459 [meanmg of vorJ 
“ made ”] , Ganga Prasad v Kura 28 A 403 [no appeal from order setting a'ldo 
award], but seo Acliutha})a v Thimmayya, 31 jM 345 (1008) (contra), ^^d]le 
"Mathura Das v Ebji Umcrsc), 29 B 285 [see nest clause] , Nadcar Clnnd t 
Gobiud Chaudar, 2 C L J 61 [misconduct] , Behan Lai u Chunni Lai, 29 A 4j7 
[misconduct] , Aishabai v Essaji 15 Bom L R 392 (1013) [honest tboiigli 
mistaken admission of a document in evidence b) umpire], Grnnesh u KaMo 
13 C L J 399 (1911), Shrib Krishna Satish 38 C 522 (1911), Haii 
Vlimcd V Essaji, 14 Bom L R 1007 (1912) Fpnvate enquiries bj arbitrator] 
Amir Began! u Badr ud-dm PC 19 C L J 495 (1914) [misconduct] 
Bucclcugh V Metropolitan Board of Works 6 H L 418 (1872) [nusconduct] 

^ (J) sees no to jennt tlie 

Judgment to be ac- Or any of the matteis referred to aibitiation 
cording to award foi j-q consideration m manner afore'='ud and 

no apphcatiou has been made to set aside the avird, oi the 
Court has refused such application, the Court shall, after tiie 
time for malang such application has expired, piocced to pionouncc 
judgment according to the award . 

(2) Upon the judgment so ptonounced a decree shall 
and no appeal shall lie from such decree cxcei>t in so far is i 
decree is m excess of, oi not in accoi dance nith, the anard 

References — S!i} iiiia C![iian Pnmaiiikw Prolilid Durwan, 8 C \\ 

/Mj [s( cond ippt il lies from tkcrcc of Appellate Court undo m atcor ^ 
with an aw ird 1)} an arbitrator to whom the case Ind bten referred } 
fir-,t Court and wliooc awanl the fir«t Court had set aside] Dcbamlrv * 
Clnttcrjcct Sirbouiangala Debi SC AV N 916 [no ipjaal on crouiid < 
conluct], Gliulain Telam v Afuliammid Ifu nn 1 Bom L B hr" i" i 
167 (jC W X JJO [appeal] faublnihla<ri Sin.rimima \ijir, IH' 
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(L*vxj), tai>ou<.% iloct-N 1 Itam KinVar Dutt, Jo U 11 j, 0 C U N JlJ 
\ilu.\tur3 nyt atbitriUrjJ, Indur S-ibbitanu i Kou^i^dai, J<j il IT 
(I ^L’} [^i)pc3II [not foIIo\\<.iI m KoraLku Xagalingi r N i^ahftg-i NaiL, 3J 31 
OlO(i Oolwrdl au D\di JaiKifhotv il \ J21[app?al], F-r idh3\araiu 
Oi-^h r O'-a^ ^a^^ ^arala^:lngb *Jt' \\ N 073 [appeal aad ‘pcond appeal he 
iro ad ». vv pa «.d oa awatd oi letvreuct. nci "vgr^cd to b\ all parties) ; W al)ee 
'Lit ^ j D\5 r Fb]i Lci''r'ej. -0 B J-o [appeil), N^dur Gland r Gobmd 
G^aidaT, 2 C L J \jI [apjA^alJ oSam Lai i Mi ri Kunwsr, 20 V 120 
[app \ij , di-tinzui. ’ ed in Ik' an Lai r Chunm L~il, 20 A 1 j7 [appc-l] , Ban c'h 
C^^d’-a D ar r Kaninatao)t Butt 33 C Folappcal) thaujivin ol Furnta 
3f-a*cipiht\ r 0i\i Ounlar Bam, 33 C fcOJ Iipptal] , Janohct >ath Guha i 
Brojo Lall Ga' a,33C 7o7 ) clan.'eJl) VbduiTalnrc \zmut B>bi 2t L J 
0'J[,uanl dicrec mads in ttrn-3 of, br Appllate Court if appealable) Cl mta 
mono r llaladVar, 10 C M 3* COl (appeal) (See notes to clause 20) bbtl> 
Kii to r SatLh, 3JC t22(1012), and ‘cc Ban^oon Botatoung Co c Collector 
Itancoon (F( ) lU C 21 (lJl2) lappsal to Fn\-\ Council] Sur^a Xaram r 
BunwanJta IbC L J 35 (1013) (no appeal though validit\ of award a-vailcd] 


OrdeT j re/efcncc on ajrsci <» U (o rtjer 

n (/) Where ant persons agree m wntmg that an} [i 
Appucadaa ta Ue la <ii^ieccace between them, shall be referred to 
CibnasrcBcaitoKter arbitration, the parties to the agreement^ or 
taatiiUiUoa them, um apply to any Court haiing 

juriscfidion tit the niaffcr to ir/ticA the agreement relates), that the 
agreement be filed in Court 

(j) The application shall be in writing and shall be 
nmi'bered and rcgtatcred as a smt between one or more of the 
parties interested or clauiimg to be interested rs plaintifi or 
plaintiffs, and the others or other of them as defendants or 
defendant, if the application has been presented b\ all the 
parries, or, if othenme, between the agghcaat as ghmtzS and 
the other parties as defendants 

( ,) On sucU application being made, the Court shall direct 
notice thereof to be given to all the parties to the agreement, 
other than the applicants, requiring such parties to -^how cause, 
within the tune specified m the notice, a\hy the agreement should 
not be filed. 


(.)) Where no sufficient cause is shown the Court ihall order 
the agreement to be filed, and shall inahe an order of reference 
to the arbitrator appointed in accordance xcith the proimons of the 
agreement or, if there is no sucli pronsion and the parties cannot 
agree the Court may appoint an arbitrator 


References. — Pt-rumalii Sitya Aaraa<.ua t Peruicuillii \ cnLita Rangayya, 
27 31 112 Wall 3ruBaimnad r Baiiawa!Baksb,23P K (1914), Jae^uAatlir 
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(c) tile a^\ald having been made after the issue of an order 
by the Court supeiseding the arbitration and pro 
ceedmg with the suit or aftei the expiration of the ^^eiiod 
< alloued by the Oourty o) being otherwise inialxd. 

{2) Wlieie an award becomes xoid o) is set aside iindei chime 
{!), the Court shall male an oidei supeiseding the aihtiahon and 
in such case shall pioceed with the suit 

References — ^Dhanjibhai Gudliarbhai u "Mathurbliai Ghilablia), 28 B 
287 [not sufficient merelj to .allege a ground under tins or last clause it must 
also be pro\ cd] , Kali Cbaran Sirdar v Sarat Chundcr Chowdhurj 7 C W N 
515, 30 C 397 [“misconduct” docs not necessarily imply “corruption , 
jurisdiction of Small Cause Court], Damodar Tnmbak v. Eagliunath Han 

4 Bom L R 267, 26 B 551 [order setting aside award is not subject to re\asion]. 

Ram Naraiu Ro} v Baij Nath Malla, 29 C 3C [misconduct of arbitrator] 
Nidi Martin Mukkanti v Thamraana Rainayya, 20 M 76 [Munsifi acting as 
arbitiator], Asadullah v Mubaminad Nur, 27 A 459 [meaning of word 
“ made ”] , Ganga Prasad v Kura, 28 A 408 [no appeal from order setting a«idc 
award], but see Achutbaj-ja v Tbimmayya, 31 M 345 (190S) (coKfro) , ^Valjie 
Matbura Das v Ebji Umerse), 29 B 285 [sec next clause] , Nadcar Cliand v 
Gobmd Chandar, 2 C L J 01 [misconduct] , BcliariLalu Chunni Lai, 29 A 45' 
[misconduct] , Aisliabai v Essaji, 15 Bom L R 392 (1913) [lionest tliougli 
mistaken admission of a document in evidence b> umpire], Gancsb v jlaua'' 
13 C L J 399 (1911) , Sbnb Knshna tj Satisli, 38 C 522 (1911) , H»]i 
Uimcd V Essaji, 14 Bom L R 1007 (1912) fpniatc enquiries by irbitratorj 
Amir Begam v Badr-ud-dm, P C, 19 C L J 495 (1914) [misconduct] 
Buccleugb i ^fetropobtan Board of Worlcs, 5 H L 418 (1872) [nusconductj 

^ 16 (2) Wheie the Couifc sees no cause to lenut tlie auaul 

Judgment to be ac- Or any of the matteis refeired to aibitration 
cording to award for re consideration in niannci aforesaid 

no application has been made to set aside the avard, oi tnc 
Court has refused such application, the Couzt sliali, aft^^ 
time for nialang such application has expiicd, piocccd to pionouncc 
judgment according to the award. .. 

(X?) Upon the judgment so pionoimced a decree shill 
and no appeal shall he fioiii such decicc excejit in so far <as 
deoicc IS in excess of, oi not m accoidancc 1111)1, tlic aii.ard 

References — SIij imaCIman Pnmanik 1 ; Prolihd Durban, 8 C ^ 

/II) [•‘tcend jp]H d J/ts from decree of AppoJiite Court undo in accor 
witli m aw ird b} an irbitratcjr to ailiom the case Jtad been rcftrrtd 
fir-it C<iiirt and who c award the fir<5t Court had sot aside] Di-bajuln 
Ch Uttrjee i Sirbomangala Dtbi, 8 C M X 916 [no ipjK il oii crouiid ol n ^ 
roinluctj, Gliuliin iLlam v Altiliammail Ifu uii 1 Bom L B , 

Io7 (* \\ X 2J6[apiKd], bubhiih Iicr r ^iibriiinmi 31 



\umm\TioN. 


Ilou 


''LOOM) bOILt) 

P*n* 17 

(I'JU'') , Choonc) Moiic) i lUm KniLii Dutt, J8 C IH, 5 C \\ J12 

[rc(cri.La \oIiLitur3 nut irbitroU ra] , Indur Subbir'^nu i Koudidai, 20 17 

(L*OJ) [ij)pcill [not followed in Koiiikku Nij,aliugi i N igihii^. i }miL, 32 M 
310(11*09)], (jobardb III Du i Jai Ki*horp, 22 A 221 [n 2 >pcalj, IMr^idliXinin 
Januli r ti'nn»’i\im Niram fcmgli, 0 C W X 873 [appeal and 'ccond appeal ho 
fiimi decree pa ed on award o i reference net agreed to b> all parties] ; iljee 
'111 inn Das i Dbji Umcr cj, 29 B 2"^ [apjacal] , Xidiar Cl and t Gobnid 
t iindir, 2 C L J 0 l 05 [iplicil], bliam l*al i Miiri Knnw ar, 29 A 120 
[apjaeal], distingui'-lad in Iklian Lai t Cliunni Lal,29 A 157[appial], Banush 
C iindn D1 ar c lvarunamo>«. Dutt, 33 C 19S [appeal] , tliauinan of Purnca 
Mumcipihti i Si\ a bunLir Bam, 33 C 89J [ajipcal], Janokei Nath Cuba i 
Brojo Lall Guha, 33 C 757 [ ct clauH 21] MkIuI Tahir t \zmut Bibi 2C L J 
b0[awaril decree inado in Urnis of, bj Appellate Court if ippcalablt] , Ciiinta 
inouea c ilalidhar, 10 C " X COl (apjH il) [See notes to clause 20 ] Sliib 
Kri>-toc S>iti‘'li, oJ C 822 (1912), and see Bangoon Botaloung Co t Collector 
Bangoon (PC ) 10 C 21 (1912) [apjKal to Pn\j Council] Surja Xaram v 
Bunwari Jlia, 18C L J 35 (1913)[no appeal, tbougliaalidilj of awardaMailcd] 


Order <j ffjettnee vn ajrccmcilji to refer 

17 (i) Where all) iteuoiis agicc lu uTitiug that auy [$. 

Application lo Ole In (liflcreiice between them, nb.ill he leferied to 
c«urtasrc«m«attor«icr arbitnition, the paities to the aqrcemcnt, or 
to artitfatiofl of them, mi) appi) to any Court hating 

jurisdiction in the matter to uhich the agreement relates, that the 
iigieomciit be filed lu Court 

( 2 ) The application shall be in anting and shall be 
numbered and registered as a suit beUveen one or more of the 
parties intciestcd or claiming to be interested as plaintiff or 
phintifls, and the others or other of them as defendants or 
defendant, if the appUcation has been presented by all the 
paitics, or, if otherwise, between the applicant as plaintiff and 
the other parties as defendants 

(J) On such appbcation being made, the Coiut shall direct 
notice thereof to be given to all the parties to the agreement, 
othci than tlie appheants, icquiriug such parties to show cause, 
within the time specified in the notice, why the agieement should 
not be filed 

( 0 Where no sufficient cause is shown, the Court shall oidci 
the agieement to be filed, and shall make an order of reference 
to the arhitiator apjjointed in accordance tvith the promions of the 
agreement, or, if there is no such provision and the parties cannot 
agiee, the Court may appoint an arbitrator 

References — Ptrumalla Sat) a Kara) ana v Perumalla Venkata Banga) ) a, 

27 'I 112 W all Aluhaminad r Baliawal Baksli, 28 P B (1914), JagaiiNathi 
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XaiuL Chaiid, 9 1> R (1913), ButH v Xhcdu, 33 A 615(1911), Giulaiu 
lOian u Muhammad Has^au, P C , 29 C 167 (1902), VenLatacliala Reddi t 
lliiigiah Rtddi, 3G 353 (1911) [order filing an agreement to arbitrate is a 
decree and appealable] [See sect 104 [d) ] Sec also Sur}a Xara}an Eaot 
Saribaiih, 21 M L J 263 (1911) , Tliiruvengada Thiengar i Vaidmatlia Ayyar, 
29 M 303 {1906} [death of one of parties — application bj legal repie^enlatne], 
TinCouiyDej v Fakir Chand Bey, 30 C 218[agrceniciittorefernotm^sTituig— 
igiccment m pending suit] , SlieoBalv Sheo Shankar Singh, 27 A 53 [agreement 
to refer made pending suit — such agieemeiit a bar to continuance of suit ] 


18 WJieie any ^aity lo any agieement to lefci to a^htmtion, 
stay of su/t where claiming Wider hm, institutes 

theie IS an agieement aiw suit against any otlic) naiiy to the agiee 
to ref er to arbitration nient, or any peisou claiming under hni, m 
lespect of any matter agreed to he ref ei red, any paity to such suit 
may, at the earliest possible opportunity and in all cases ukie 
issues aie settled at or hefoie such settlement, apply to the Couit 
to stay the suit , and the CouH, if satisfied that theie is no sufficient 
nason why the matter should not he lefeired in accoidance win 
the agieement to lefei to arbitration, and that the applicant uas, ot 
the time when the suit was instituted and still lemains, leady ana 
Willing lo do all things necessaiy to the piopei conduct of Uic 
aihiiialion, may make an older staying the suit 


I 19 Tlie foregoing piovisionb, as far as tlioy arc 

Provisions apphcobie “nj agreeiucufc filed hh*/ pawoiaph I'. 

lo proceedings under shall hc applicable to all procecuiiigs UU«>-i 
paragraph 17 ordei of lefeieiicc made b> the Couif 

undei that panujiaph, and to the awaid and to the dccicc 
foUouing thereon 


Aihilratiun ivilItoiU the inlcncution of « touU 

20 {!) ^yhe}c any matter has been icfcuccl to aihitidion 

^\lthout the iiiteirention of a Couit, 
aarard lias been made tiiucon, an) pc^o;; 
without intervcnUon of interested in the a\\aul m ly ipply to oy 
Court haring jiiiisdictioii o\ei the bubjtc 
inattci of the award that the aa\aid be filed in Couit 

( '') The application shall be in wilting and slidl ^ 
numbered and irgistered as a suit between tlie ipplic.int i’’ 
pi iintill and the othei partiu* as defendants 

{j) The Court shill direct notice to be* gum to the “J 
to the iibiti ition othei than the ippln mt, itfjuinng tJnni 


bo 
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silow cause, within a time specified, why the a^\ald should not 
be filed. 

References. — ^ilaUomcd Waiududdm v ItiLniiau, 29 C 278 [objection 
to \aliditj of reference] , MacuaghtentJ Rimcj^liwir Sing, 30 C 831 [valuation 
not an award] , Seshayya u Chengayya, 24 31 31 [award ichting to propertj 
p^rtl} outside jurisdiction] , Ghulain Jdam v 3Iuhammad, 6 C W N 220 
[scheme of Code ; referred to m Kunji Lai v Duxga Prasad 32 A 481 (1910)] , 
Narsing Das v Ajodhya Prasad, 31 C 203 [the words in the former section 
“the matter to which the award relates ’ refer to the subject matter of the 
arbitration and not the matters actualh awarded] , Mohes Chunder v Amar 
Chand, 19 C L J 260 (1913), Gann Shankar v Slaida Koer, 31 C 510 
[withdraw il of application] , Ponnusami Mudali v Jlandi Sandara, 27 31 255 
[appeal, revision] , Kalika Ram tj Babu Lai, 2b B 205 [appeal] , Mustafa 
Khan u Phulja Bibi, 27 A 52G [no power to amend or remit] , distinguished 
in Bahadur Singh v Nagipuran, 30 A 151 (1908), Thiruvcngadathicngar v 
Vaidinatha, 29 31 305 [older on application is decree and appealable , see next 
clause] , Chmtamoney v Haladhar, 10 C W N COl [appeal , distinction 
between cases when application to file award is allowed and when it is refused] , 
Najm ud din ^Uimad v lUbert I’ucch, 29 A 581 [decree on award made 
lYithout allowing time to file objections— appeal] , Bhajabari baba v Btliat) 
Lai Bdsvk 33 C 881 [a valid award is opcratiic though neither part) has 
sought to enforce it] , Tek Lai Singh v Snpati, 19 C L J 1S3 (1913) , 
Basant Lai v ICanje Lai, 28 A 21 [order refusing to file award, appeal], 
Gauesh Singh v Ivashi Singh 28 A 621 [jurisdiction of Court to decide is 
to \ ihdity of reference and sec Manilal v Vanmah Das, 29 B 621] , Abdul 
Ui u Anwar Ui, 11 C W ^ 220 [ai)peal) , Kaghaicndrat Guturao, 15 Bom 
L R 302 (1913) [scope of clau'^e], Ramdiianv Ram Chanttcr 38 C 143(1010) 
[rejection of application out of Court], Narsingh v Ajodbya lb C K 250 
(1911), 15 C li J 110 [filing award in part], 3Iuhammad Ibrihim v Abmad 
Said, 32 A 503(1910), Kagcndra t Harendra IOC W N 34(1911), Dhanpai 
Rai f> Musst ICalian Dc\^, 30 P R 109 (1914), ThiruMn^jadatJurngar t 
Vaidinatha Aj'jar, 29 31 303 (1905) [award determining matters not referred] 

See cases cited under clause 16, ante 

21 (i) Where the Court ts satisfied that tht matter has bun (s 

Filing and enforce- icfcircd (o aihitrationaml that an mtardhashein 
ment of sach award made thercon and uhere no ground &U( h is 
mentioned oi lefeiied to in paragraph 14 or pamgiapii 15 /s 
pioudy the Couit shill Older the atiard to be filed and shall proceed 
to pwnouHCC judgment accoiduuj to the auard 

(2) Ujion Iho judgment so pronounced a dcutt shall folloa, 
and no appeal shall he from such decree except in so far as the decree 
IS in excess of or not in accordance uith the aicard 

References. — I’rot »p Cliumb r Dtj t T4>ol is Da Dt), 2 j C 93[!M.cfini 
o( Cotie .jpplic ibli. to arbitrations in I'-Ult), GoUirdlnnDi -« JuKi hen Da , 
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22 A 224: [appeal undue influence — coercion] , Gridharblni v AlatliuibLai 
Gliilabliai, 28 B 287 [pioof of allegations against auard], Alu&tafa Kbau v 
Phiilja Bibi, 27 A 526 [in la'st clause] , Janokey Nath Guha v Brojo Lai Guha 
33 C 757 [appeal lies from order directing a^^a^d to be filed] Abdul Tahir i 
Viimut Bibi, 2 C L J 88 [order refusing to file auard is a decree] Climtamoner 
V Hiladliai, 10 C N 601 [oce clause 20] , AbduljUiu AnuarAli 11 C Vi h 
220 [ibid ] , Ganesl v "Malida, 13 G L J 399 (1911) [order made und“i this 
clause IS appealable under sect 104 cl ( /") ] Dhanpat Eai w Alusst Kahan Devi 
oO P E 109 (191-4) , Bbagat Earn v Pares Earn 8i P E (1907) 

22 The last thirlii seien uords of section 21 of the Speafe 

Exclusion 0 / certmn 

words in the Specific meiit to refer to arbitration, or to any auard, 
chef Act 1877 which the provisions of this schedule apply 

23 The forms set fotlh in the Appendix, with such tana 

. tions as the circumstances of each case leqiiire, 

°™'* shall be used for the respectne purposes therein 

mentioned 



\ri»EN*DlX 

No. 1. 

Arrt.:CATioY >x>it an Onscn or ItciriiLsci- 
(Tiite of Aui^) 

1. lliik kuit u tA&tilutcd for natutt ofttaiw) 

i. Hio iHAtUr m ditlrmicc Ix-tvccn llie |>Art>cA is {tiali malUr if dtfjinncc). 

3 Ilie apxilicuiU brtn^ aU tho psrti<-« iiilcr^itctl biiu jgrcnl tLai tbo matter in 
ditlnmco lictuccn ibcm shall be rrfencti to arbilraliotu 

4 Tlio applicant* thcrcfnrr appl^ for an order of reftrtnet. 

.1 D 
C D 

DateO the ih) of J'» 

Notj:. — U the parties are agicetl a* to the athitraton> it shuulJ bo so st vtul 


No 2. 

Oi ULU or UukiiLNti 

{Tttlt of vm\L.) 

bl>oo rcodui^ the ipphcattou presented on the dijuf It) 

it u oruervd that tho fullon uig matter ui dilfereneo arisuig m thiA suit, — 


bo referred for dutcnuuiatioii to X and Y or in coso of their not agreemg then to tlio 


Liberty to ippl^ 

Giiln imdir liuid and the bcal of the Court, this day of 

I'J 

Judge, 


No 3 

OituLii ton Afwjxmmast oi Xiw AiJim vioi 
{Title of suit ) 

Whereas b} au order, dated the da^ of 19 [stafe ort/cr 

"I reference and death, refueal, etc , of arbitrator^, it 13 by cuiisiui ordered that Z ho 
appointed in the place of X (dccco&cd, or as tho ease maj he) to act as arbitrator u ith Y, 
the sumrmg arbitrator, under tho said order , and it is ordered that the airard of the 
said arbitrators bo made on or before tho day of 19 . 

GitUN under my Ii ind and the seal of the Court, this da} of 

19 

J udge. 


O 11 
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No 4 

SlEClAI Ca&L 
{Tttie of suit ) 

In the matter of duaibitration between A B of' iiid C 1> of 

the following special case is stated for the opmiou of the Couit — 

(Here stuie the fads concisely tn numbered paragi aphs ] 
iho questions of law for the opinion of the Court are — 

First, whether ^ 


Secondly whether. 


X 

y 

Dated tl c day of 19 


No 5 
Award 
(I tile of suit ) 

IntbemdtterofaaarbUrationbetwcen A B of aiidCP of “ 

WnEBL \s ui pursuance of ao order of i cfcrcnco made bj the Court of , ^ « 

dated tho day of 19 the following mattei m difference 

between A B and C D , namely 


has been referred to us for detcrmmation , i i a our 

Now wo, having duly considered tho matter leferrcd to us, do hereby mak 
luard as follows — 

Wo award — 


19 


\ 


(1) that 

(2) that 

Bated tho 


day of 


y 



Till: TlllKD ,SC1IKDULE. 


E\hXUilO*S or DfcCKhLb BY CoLLLUlOBb. 


1. Where the execution of .i decree Ii.is been ti.iiiafeiicd l». 
^ ^ (o tlie Collector under section os, he iiLiv— 

roMcrj ol ColIcelor. . . J 


(a) proceed 4i'> the Court would piocced 
ulun the salt of unmoicable proptrli/ is postponed in 
order to enable the judtjmcnl debtor to raise the amount 
of the decree ; or 

{h) i.Uie the aniount of the dccue by letting in peipctmty, 
or for a term, on payment of a piennuin, or b) 
mortgaging, the whole oi any part of the propertj 
ordered to be bold ; or 

(c) bell the propcity ordered to be bold or bO much thereof 
.la may be ncccbbary. 


Tliti -ciicdulc dcjls \utli the fuucliuii» uf l)ii, Colkctur ay the authurit} 
iu\talcd «ith jurisdiction to set that the decree is satisfied The autliorit) 
IS ^jiceti for the jiurpo'c of enabling him todctcrnuni iho best mode of satis^mg 
the decree But Ills discretion docs not extend to .ui) juri'dietion to detcniune 
wliclhcr the decree has been ‘•atisGcd or not (1) 


2. Where the execution of a decree, not being a dcciee fs. 

Procedure of Coiiecior ordering the bale of immoveable pioperty in 
in spcciaj cases pursuaucc of a coiitiact specifically affecting 

the same, but being a decree for the payment of money in 
satisfaction of which the Court has ordered the sale of imnioxe- 
able property, has been so transferred, the Collector, if, after such 
inquiry as he thinks necessary, he has reason to beheve that all 
the habihties of the judgment-debtor can be discharged without 
a sale of the whole of his available immoveable property, may 
proceed as hereinafter provided. 

“Powers.” — The Collector, it has been held, is limited to one or other of 
the courses specifically mentioned m the section (2) 

(1) BliurcLand v Vira, 14 Bom L B 787 (2) Madhavji Karanditar v, Hari Chilvne, 

(1912)1 37B 32 7 B 332 (1583) 
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A] 3 (-^) 111 any as 2 S referred to in faragrafli 2, 

Nohca to be given to Collector shall publish a notice, alloimg 
decree-holders and to ct period of Sixty days froM the dale of its 
on proper^yy^”^ pubhcatioH for com^ihance and calhng upon— 

(a) every peison holding a decree for the 
payment of money against the judgment-debtor 
capable of execution by sale of his immoveable 
property and which such decree-holdei desires to 
have so executed, and every holder of a decree for 
the payment of money in execution of which pro 
ceedmgs for the sale of such property are pending, 
to pioduce before the Collector a copy of the decree, 
and a certificate from the Couit which passed or 
IS executing the same, declanug the amount le 
Goverable theieunder, 

(b) eveiy person having any claim on the said piopeitj to 
aubimt to the Collector a statement of such chiiuii 
and to produce the documents {if any) by which it 
IS evidenced 

( •*) Such notice shall be pubhsbed by being affixed on 
conspicuous part of the court house of the Court ^vhicli made the 
oiigiiral order for sale, and tn such other places (if any) as the 
Collector thinhs fit , and where the address of any such decree 
holder or claimant is known, a copy of the notice shall be sent 
to him by post or otherwise 

■B 1 *1. (i) Upon the expiration of the said period, the Col 

Amount of decrees /or lector shati appoint a day iot 
paij/iient of money to be representations which the judgment debtor 
abir property a^aUabS and the decree holders Or claimants (if an}) 
for their sausiaeUoD. may desire to make, and for holding such lu 
(puiy as he may deem necessary for infoiniing him&elf as to t ic 
nature and extent of such decrees and claims and of the jnui, 
nient debtor’s immoveable property, and may, from time to timt, 
adjourn sucb bearing and inquiry . 

( ') ir/tcrc there is no dispute as to the fact or extent oi 
liability of the judgment-debtor to any of the dccitcs oi 
of which the Collector is informed, oi as to the iclatne piioi^i n 
of such dcciecs or clainis, or as to the liability of aii} 
piopeity foi the satisfaction of such decrees oi cliinis, 
Collector shall draw up a statement, specifying the u 

be leeovered for the discharge of such deeiets, the outer in unj 
such deeiees and claims aic to be siUsficd, and the ininio\LnJ 
piopLit} as ill ible for tli it purpose. 
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execution OF DECREES BY COLLECTORS. 

(J) Where any sucli dispute arises, the Collector shall 
refer the same, ^vlth a statement thereof and his o\vii opimon 
thereon, to the Court which, made the onginal order Jor sale, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof. The Court shall dispose of the dispute if 
the matter thereof is ivithm its jurisdiction, or transmit the case 
to a competent Court for disposal, and the final decision shall be 
conimumcated to the Collector, wJio shall then draw up a state- 
ment as above provided m accordance ivith such decision 

Amount of decrees to be ascertained and property available 
for their satisfaction — It was held that the assignees of a decree for 
money obtained against a person whose property had been taken over by the 
Collector under sect 326, Act X of 1877, whilst such property was under the 
management of the Collector, were not entitled to be placed on the list of 
creditors prepared bj the Collector under sect 322b of the last Code An 
application to be placed on the said list of crcditoTs should be made to the 
Collector and not to tlio District Judge (1) An appeal from a decision under 
this section by which a disputed claim is settled has, in Madras, been treated 
as a miscellaneous appeal, i e an appeal from a decree not packed in a regular 
suit (2) 

5 The Collector may, instead of luraself issuing the notices [ 
Where DUtcict Court '‘“'I holding the inqmry reqmred by para- 

may Issue notices an4 graphs 3 and {, draw up a statement specify- 
bold Inquiry. circumstances of the judgment debtor 

and of his immoveable property so far as they are Uiown to 
the Collector or appear ni the records of his office, and fon\ard 
such statenieut to the District Court , and such Court shall 
thereupon issue the notices, hold tlie inquiry and draw up the 
statement required by paragraph’; and f and transmit sucli 
statement to the Collector 

Issue of notice and inquiry by District Court — Fiuler the Bengal 
Xorth-West Provinces and tssam CimI Courts Act 1887 tlip High Court has 
power to authorize Subordinate Judees and to take co^mnnee of 

references by Collectors under fert 322r of the former ( ode ( \f t \II of 1S87 
sect 23(2) (c)) 

6 Tlio decision bj the Court of any dispute arising under (s 
Efiect oi decision oi paragraph f or paragraph '< shall, as between 

Court as to dispute the parties thereto, ha\e tlie force of and bo 
.appealable as a decree 

(I) MurATi Dai i txllei'tor <if (ihaxipar, tvfc-m^l to in Niraran r Bhagrant, lO JU 

JS V 313 (ISV) «3S (1>M>), Ji<«. from AJiDivl KLax r 

(J) SrtniVA^v r 1 \i>a, 4 M 4JO Mailho 7 \ .<0 (l^- ) 
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Effect of decision. — ^Vs to tJic nature o£ the appeal, and the Court fee dutj 
pa) able, see tlic eases cited in the note? to pai igriph d 

7 (i) Whe)c the amount to be rccoveied and the propeitj 

Scheme for liquidation ^^'vailablc have been deteimmed as provided 
of decrees foi payment in 'ixt) aqi a7)Ji j 0 ) paranravJi the Collector 
0 / money. may,— 

(ft) if it appeals that tlic amount cannot be recovered without 
the sale of the whole of the pioperty available, proceed 
to sell such propel ty , or, 

(6) if it appears that the amount with interest (if any) ui 
accordance nith the deciee, and, wlicn not decreed, 
nith interest (if any) at such rate as he thinks 
reasonable, iniy be lecovered without such sale, 
raise such amount and interest (notwithstanding 
the 0 ? K/inal order fo) sale ) — 

(i) by letting m perpetuity or for a term, on payment of 
a premium, the whole or any part of the said 
property , or 

(^^) by mortgaging the whole or any part of such 
property , or 

(ill) by selling part of such property , or 
Ov) by letting on farm, or managing by himself or 
another, the whole or any part of such property 
for any term not exceeding twenty years from the 
date of the order of sale , or 
(v) partly by one of such modes, and partly by another 
or others of such modes , 

(0) For the purpose of managing the whole or any 

such property, the Collector may exercise all the 
poweis of its ownci. . 

(J) Fol the puipose of improving the saleable value of t ^ 
property available or any part theieof, or lendeimy 
it moie suitable foi letting or managing^ 
preseiving the pioperty from sale in satisfaction o 
an incumbrance, the Collector may discharge 
clann^of any inciimbiaucei which has bcconio pa} 
able 01 compound the olaiin of any inciinihiauc*- 
whethcr it lias become payable oi not, and, for 
purjioso of proMding funds to clTect such discli irga 
or composition, may mortgage, let or sell any 
of the property which he deems sufTiLient. If '‘>0 
dispute arises .is to the imount duo on any mcuu 
iiriiuc with winch (he Collector proposes to «ua 



TxiRii ‘'i jitn. 
h. 0 
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under tins dausc, lu* ni iv iiistjtuto ,v suit in tin* proper 
Court, citlicr in his own n vine or tho name of tlie 
judgment debtor, to hi\e an .uiount taken, or ho 
nu\ agrex) to refer surli dispute to tho decision of two 
arlutritor'', one to bo cho-?ei» In each pait}, or of an 
umpHo to bo nuutd by such arbitrators. 

{ {) In proceeding under tins jxiragraph tlic Collector 
diall 1)0 suliject to such rules consistent with this 
Act as m \y, from time to time, be made in this behalf 
by the Aocol GoicriwuuL 

Liquidation of money decree — With wgird to the rules nfemd to m 

pingraph, pcc N W I* list «f Ixicd Rules 'ind Orders, id 1801, p 112 , 
Rumuh Rul« s Manuil, Oil ISO", p 111, r« ntrd ProMntis List of Rules 
md Order', td IftOO.p riitlcn « of tin rtntril ProMiiccs the notiCci- 

tionsiTi ilso i 'ULd un(l« r ■'cct aJOof the Hst tVle for interest to be taken 
into ircount sie IJurrlnnd t \iri II Rom L R 787 (1912), 37 R 32 It 
his Ixm held tint tin power'' lure ronhired on the Collector iiul tho«c con- 
ferred on tlie Tilukdin Sittleincnt oftieers b\ «ect 3 of the Bombij Tilukdan 
^ttlcnient \ct ire botli embling iml ire not nece««anlj contndictorj (2) 

8 Where, on the expiration of the letting or manage- I»*3 
Recovery of balance J»cnt under paragraph 7 the amount to bo 

(II any) alter leiting or rcco\ ofcd has iiofc been realized, the Collector 
management. in WTltlllg tO the judg- 

iiient-tlebtor or Ins represontatne m interest, stating at the same 
time that, if the balance ncccssar}- to make up the said amount 
IS not pud to tho Collector mtliin si\ weeks from the date of 
such notice, he will proceed to sell the whole or a sufficient part 
of the said property , and, if on the expiration of the said six 
wcelis tho said balance is not so paid, the Col/cctor shall sell such 
propeity or part accordingly. 

9 (7) The Collector shall, from time to time, render to [s 32 
Collector to render tho Couit wluch made the Oiigiinl oidei foi 

accounts to Court sale an account of all monies which come to 

his Ii^iids and of all charges incurred by him m the exercise 
and perfoiraauce of the powers and duties conferred and imposed 
on him under the provisions of this Schedule, and shall hold tho 
balance at the disposal of the Court 

( ’) Such charges shall include all debts and habihties from 
time to time due to the Government in lespcct of the propeity 
or any part thereof, the rent (if any) from time to time due to a 


(I) 0 Kinoaly, CPC 


(2) Pan>hottam I Karblianji, 33 B 441(1009) 
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supeiioi holdei hi zespecfc of such pioperty or part, and, if the 
CoUectoi «50 directs, the expenses of any ^v^tnesses summoned 
by hnn 

( >) The balance shall be applied by the Court— 

(f/j in piovidiiig for the inamteuance of such membeis 
of the ]udguieut debtor’s faiiuly (if any) as are entitled 
to be niamtauied out of the income of the propert}, 
to such amount m the case of each member as the 
Court thinks fit ; and 

(b) iiiieie the Collector has proceeded under 'pajagrapJi 1, m 

satisfaction of the original decree in execution of which 
the Court oidered the sale of immoveable property, 
or otJieiii ise as the Court may iiiidei section 7o direct , 
01 

(c) where the CoUectoi has pioceeded under ‘patagiaph 2,— 

(0 in keeping doim the inteiest on incumbiances on the 

piopert) , 

(h) u/ieic the judgmeut^dcbtoi has no other sufficient 
means of subsistence, m pronding for his sub 
sisteuce to such amount as the Court thinks fit , and 
(h/) m discharging lateably the claims of the original 
decrce-holdei and any othei decree holders who 
ha^e complied with the said notice, and whO'e 
< ]aiiu:> were included in the amount ordered to be 
ieco\eied 

(J) Xo othei holder of a decree for the payment oj monei 
shall be entitled to be pud out of sucl^ pioperty or balance until 
holdcTo "who h;v*»e hwe been 

''iti'^fied lud the leaidue (if any) shall be paid to the pidgnunt 
debtor oi such othei peiNOii as the Couit diiects. 

Reference Go\imI i .^»kh»rtin '>i> H liotion), H B» i t- ’** 
f »t 1 fu di'p \s.il of tlu' Court J 

10 ll/uit* the Collector soIL> am pioptrn uidtr th » 
SaK$ h 0 « to be coa- Schedule he Uiall put it up to pub^ 

m one or more lots as he thmhs lit »i d i iv 

(a) liv 4 ri I'Oiublo useiaed price for < tf h ’ I 

(f») idjouni tl I* for i rcisoiuhli uiuno^v’' j ' 

TiOsoii reiordtd. he dt ic adjo.n t • 

lutissu he parpo-'C of < » ^ : *■' 

for till 1 , 

(r) luiv in ihi i oJhrcd for ‘•ah '1 tuc »’! * 

lo puidi' irpnsatoro; ’ ^ 


r"nlvYi'‘n’ ‘Mcition or decrkps uy coluctoks. 1J81 

11. (/) 8o long ,13 the ColK'ctor can excrci'-e or perform [i 
Reitrictioni at to m rc'^pect of (he jmlgmciit-dcbtors immo\e- 

aiunition by judsment- able proper!} , or an} p.irt thereof, any of the 
uul” aad'iroMcuUQQ powers or duties conferred or imposed' on him 
ol remedies by decree* by IxiKujraphs I to In, the Judgmcnt-dcbtor 
or his rcprc‘*entalnc m interest sliall be 
incompetent to mortgage, charge, lease or ahenatc such property 
or part except with the wntton pernussion of tlie Collector, nor 
'‘h.Ul any CimI Court is^uc any process agimst such property or 
part in execution of a decree for the paiimad of money. 

(^') Dunng the same period no Ci\il Court shall issue any 
procc-ss of execution cither against the pulgmcnt-dcbtor or Ins 
jirojierty in respect of any decree for the satisfaction whereof 
proM-sion has been made by the Collector under paraqraph 7. 

(d The '•lino period shall be excluded in calculating the 
period of limitation applicable to the execution of any decree 
affected by tlic pro\isions of this puraqraph m respeet of any 
rcmc<ly of which the decree holder has been temporarily deprived. . 

Object of section — Vj to the object o( tins section nnd tlic exclusion from 
computation of tlic tunc dunne which the property is under the management 
of the Collector tee ca«c noted UIow (I) 

12. ir//erc the property of whicli the sale has been [s.i 
Provision where pro- ordered 13 Situate 111 more districts than one, 

perty Is in several dis- the powers and duties conferred and imposed 
on the Collector by paragraphs 1 to lU shall 
be exercised and perfoimcd by such one of the Collectors of the 
said distiicts as the Local Government mav by general lule oi 
special orrlcr direct 

13 In excicisiug the powcis confcired on him by pa/a- [s. c 
Power. o!CoUtcior to ^ '« *'“« Collcctoi shall have the 

compel attendance and pow ers of a Civil Court to compel the attend 
production p.artics .and witnesses and the produc- 

tion of documents 


(1) Ivchliav Lai i PiVamLcr l)a», 19 B (1919) (meauiii!’ ol ah^nat' ), anil &co 
2CI,2G3 2G0{1891) Magniram i Paluhai, al'O Klumhalchmil t Xandram, 15 B "1C 
3GB S10(10IJ' 14 Bom L R COS and (19111(coUcctor'a powers ccmic* witl sati'sfhc 

see Muhammad » Muhammad, 33 A 233 tion of dctrcc) 


the fourth schedule. 

(See Seciton 155 ) 
Enactmems amended 
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I ''ho»t title '' 

TbeCouit fecaAct. 
1870 


Amenciment 


In ^article 1 of Schedule T, after the tro 
piauit” the words “witfen stalmc; 
pleading a set off or counter claim ” atd afti 
the word “Act” the words “or of cros. 
Objection ” shall be inserted 

From article 11 of Schedule 11 the words "froD 
an order rejecting a nlamt or” shall b 
omitted 

For tho entry m tho first column of Schedule II 
relatmg to article 10 the following entry shill 
be substituted, namely — 


Agreement ui imting stating n question for tl ° 
opmion of the Court under the Code of Cinl 
Procedure, I90S ” 



THE FIFTH SCHEDULE 

(Ste Section 156 ) 

LvaCTMEMTS DEPEALIvD 

12 5 1 

\car No subject or (Itott tilio Extei t of repeal 

Aelt of the Coifrnor General tu C(nincil 

1870 VII riic Court fees Act, 1870 Sectiou 16 “ind article 15 of 

I Schedule II 

1S82 IV The Irinsfer of Properly Act, . Sections 85 to 00 inclusive, 92 to 04 
18S2 I mclusive, 90, 97, 99 and m see 

tion 100 the words “ and all tho 
provisions Iicrcmbcforo con 
tamed as to a mortgagee insti 
luting a suit for the sale of tho 
mortgaged property ’ 

\IV Tho Code of Cml Procedure The whole Act. 

„ XV Tho Prcsidcucy Small Cause The last paragraph of section 3 

Courts Act, 1882 

1888 ^ I Tho Debtors Act, 1888 Sections 2 to 8 

,, VII TlioCivilProcedureCodc Amend So much as is unrcpealed, except 

incut Act, 1888 section 1, section 05 and section 

00 sub sections (2), (3) and {4) 

, \ The Presidency Small Cause So much as is unrcpealed 

Courts Law Amendment Act, 

18SS 


1800 

VIII 

Tlio Guardian and Wards Act, 
1890 

Section 53 

1891 

\II 

ThoRcpealingand Amcnduig Act, 
1891 

So much as relates to Act XIV of 
1882 and Act VII of 1888 

1892 

VI 

Tho Indian Limitation Act and : 
Civil Procedure Code Amend ' 
inent Act, 1892 

In tho title and preamble the 
words and tho Code of Civil 
Procedure and sections 2, J 
and 4 

1894 

V 

Tho Civil Procedure Cwlo Amend 
ment Act, 189| 

The who'o Act 

1805 

VII 

Tho Punjab Laux Act Amend 
ment Act, 1895 

Sections 1 and 2 

- 

XIII 

I ho Civ il Procedure Code Amend 
ment Act, 1895 

* The whole Act 

1000 

VI 

Tho Lower Uurnia Courts Act, 
1900 

So much of the schedules as relate 
to Act XIV oflSP2 

J 5L\CPHLIlSO\, 

Sicrelary to the Gournmei 1 of India 



APPENDIX A 


INDIA 

Orbbrs, etc , or the Goveekob Gevebal, 

Unper tee Code of Crvn, Procedure, 

Corrected ud to June, 1914 

Year and page of 

Subject Number an I date Ind:a Gazette Farti 

Declaration under Section 650A of tlio No 232, 1 I 
Code (Act XIV of 1883) as to service Date, 25 11 81 1881 p 589 

of summons of Mj sore Courts by Courts 
m British India 


Ditto of Hyderabad Courts 


No 752, 1 B 

Date, 17 3 09 1809 p 163 


Ditto of Courts in certaui Tributary 
States 


;No 2800,1 B 
iDate 10 7 08 
No 3260,1 B 
[Date 12 8 08 


1908, p 010 
1908, p 774 


Declaration under Section 29 of the Code No 1340, IB 
(Act V of 1908) as to service o! summons Date, 30 0 11 lOlliP 

of certain Courts in the Benares State 
by Courts m British India 

Ditto of Conrffl ui cortaui States named Jvo 1344, 1 B 

Date 30 0 II IWl.P Ml 


,iVpplication of Suction 050A of the Code No 3401 I B 
(Act XIV of 18S2) to the Court of Date H 10 87 
Political Agent, Sholapiu 


I) »t t o t o cci t am Court a named 


No 2417, 1 
Date Ji 7 87 
No 337 1 0 
Date, 31 1 07 


1885 p 784 


1887, n 250 
1 )07, p 74 


Ditto lo certain Pajpipla Comts 


No 431 1 I A 
Date, 23 H 97 


1817, p 1091 


Ditto to certain Courts m Jra\ancoro, 
Cochin, B in;, uiajnllo, Puhikola, and 
indiir 


No 3UJ7, r 
Dttc, 1C 8 Ut 
No Sro I A 
Ditc 28 3 03 


1901. P SX 
lUt)3. r 171 


XppUcalion of ‘•cell n C50V of the Code \o 13- ♦ I \ 

(\rt\l\ . f 1SS2) to rert ki 1 ( wrts in UiU H II "1 ' 

Iraiani n 


i77 
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Year and page of 

''ubject Number ^nd date IiidU bazelte. Part I 


\[ipIication of Section -U of tho Codo 
( Vet V of lOOS) to Courts in tho Stmts 
Settlement and Cejlon 

Ditto to Courts m irance, Spam^ Del 
giutn, Uu!k<i 1 , Germany , and Portugal 

Ditto to certain Courts named and 
berMco of summons of Courts m British 
India by such Courts 


Dcclarition under Sutiou 134 of tho 
Code (Act \ of 187?) as to execution 
of doercos of Courts m Cooch Beliar 
b\ Courts in British liidi i 

Ditto of Courts III sore 


Declaration under Stctiou 220B o! the 
Code (Act \IV of 1882) as to execution 
of decrees of Courts m Traiancoro b\ 
Courts m British India 


No 214 

Date, 16 J OO 1909, p 152. 


No 852, C 

Date, 3 2 n 1913, p 102 

No 663, I B 

Dale, 15 3 12 1912, p 349 

No 2114,1 B 

Date, 20 11 12 1912, p 1618 

Xo 512, 1 B 

Date, 17 3 13 1913, p 23J 

No 688,1 B 

(Dale. J 4 13 1913, p 329 

Xo 330, 1 B 

Dale, 1 3 14 1911, p 321 

Xo 53. r 

Date 7 3 79 1870 p 149 


No 233 1 F 

Date 2o 11 81 ISSI, i 5S0 
No 403a 1 

Dale. 10 12 85 1885, p C67 


Ditto ol Courts in Cochin. \o 4036, 1 

Dale, 10 12 8o 1885, p 667 

Ditto of Chief Court of I’adukotlai No 439o, J A 

Date 8 12 04 1901 p 917 

Ditto ol Ci\il Courts 111 15 iroda No 2684 I A 

Date, 3 7 03 1908, p o9I 


1906 p 472 
1903, p 805 
1909 p 21 
1909, p 2oG 
1912 p IJG 
1913, p 329 

Dcclaiatiou under Istcliou 41 of the No 1341, 1 B 

Code ( Vet V of 1908) «o> to oiecutiou of Date,30 6 11. 1911, p 490 

decrees of ccrtaui Courts in Bctiatts 
btvte bj Courts m British Indii 


/No 2877,1 L 
Date, 13 7 06 
No 3401 I A 
Date, 21 8 08 

Declaration uiiilcr btclioii 229B of the /o nj; 

Code ( Vet XIV of 1882) of certain Courts ^ 

m Xatno States j qj 

No 419 I B 
Date, 15 2 12 
No 688, 1 B 
Date. 3 4 13 
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Subject Xuiulier an 1 date 

i fNo 2053,1 B 
Date, 22 9 11 
No 1117, 1 B 
Date, 23 5 12 
No 513, L B 
Date, 17 3 13 
No 088, 1 B 
Date, 3 4 13 

Ditto by Courts mmed No 700, 1 B 

Date, 9 4 13 


Application of Section 45 of the Codo No 7b9, 1 B 
(let V of 1908) to tlie Court of the Dite, 9 4 13 
Political Officer m Sikhim 


Ditto to ceitam Courts specified and No 780,1 B 
sei VICO of summons of Courts ui British Date, 9 4 13 
India by such Courts (No 787, L B 

iDate, 0 1 13 
iNo 3387, 1 B 
(Date, 3 10 13 
No 788, 1 B 
Date, 9 J 13 


Dcclai itiou uudci Section 60 ol tbo Code No 1 
(Act V of 1908) of exemption from Date, 1 1 09 
attachment or sale of stipends and 
^ratiutics of certam family pension 
funds. 


llcicgation under fetectiou 433 (4) of the No 1503, 1 
Code (Act XIV of 1882) of functions Date, 8 5 9G 
conferred on the Governor General m 
Council by Sub Sections (1), (2), and (3) 
thereof 

Ditto undci Section 8b (4) of tho Codo No 749 I B 
(Act V of 1908) of functions confened Date, 27 3 12 
by Sub Sections (l), (3), and (3) thereof 

DicUritiou under 0 V, j 20 (b) of tho No 33U3, 1 B 
Codo (Act V of 1908) as to service of DUc, -J 11 lU 
bumuioiia ol Courts ui British India hj 
Courts in tbo K whmic ‘'t itc 

Ditto by Courts in Ctrl im M itctfiunicd No IDo I B 
Date, 3u b 1 1 

Ditto by certain Courts of tho llydcriLad No 1037, I B 
Slate DiU.y 5 12 

Ditto b\ ccrtuii Courts of the Ikiiana No 92 • I B 
Ditt I 1 n 


\ ear and i a o ol 
India Uazette tail I 

1911, p 782 
1012, p 591 
1913, p 234 
1913,11 329 

1913, p aOO 

1913, p 390 

1913, p 386 
1913, p 388 
1910, p OOo 
10JJ,1» 390 

190J,p 0 


1SU6, p 333 


1912, p 3SJ 

1910, p 11C3 

Un.p 192 
Ul-’.p 710 
iUl 1,]> 1-6- 





Ilb7 


'lIj \ 

Diiwlujit iiixlcr U \\1, r W(l}nftlio 
L<k]c (Act \ u( iH to srtvic-c of 

nutico of 'tlt'ichiiunt of or 

-UIoM cncc of }>crK)nH cnijilo\c«) m the 
Itidicii rdcgnih l>c{mttnrnt toil in 
the IVnt Oftico of Imln 

Ditto, of i>cr>-oii!> cmjlo^cx] ui thi High 
Court, CUcutta, in the Homo Dci>arl> 
luciil of the Goeenunent of Indii ouil 
In o'liccs hubonlioata to tint Depart 
ment. 

Ditto, of iicrronactuplojcd m tho rmamt 
Department of tho Gucemment of 
Inilut and m ofhccs subunlin ito thereto. 

Ditto of cmpluscd utukr tho 

order of tho Afilil vr> Sccntarc to I! D 
tho \ icciov 

Ditto of i>cr&<jus cinjloNrd in thcolluea 
of (igcxnuiieiit 1 ximincrs of Uiiluaj 
Vccouiiti 

Ditto of < inplojcd m the olUtc^ 

of tho Vccouiit.uit Gcncrul, Belt ir and 
On»>v, and tho Comptroller Asum 


\ni i<rai>ii liU* li Ifa Outttc I ait 1 
Xo .tJ7l-0o 


Ditc,.'« o lO 

I'Jlt), p oOO 

No !t>0-* 

Due. 29 11 lU 

1910, p 1159 

|No llu3, t 
iDitc.dl 2 M 

IXo <m7. a 
(Date. r. It) 12 

1911, p 12U. 

1912, p 1150. 

No 792 

Date. 20 O 11 

1911, p JCl. 

No 0 .7. A 

Dale, 1 > it> 12 

1912, p 1109. 

\o t*!’» \ 

Due 17 0 IJ 

1913, p 017 



APPENDIX B. 


BENGAL. 

OuDEIUi, LTC , OF TUi. BeNOAI. Go\ER^Mfc'tT AND THE HlCU COCET, CaLCOTTv 
Under the Code of Civil Procedure, 

Corrected up to June, 1914 

\earaailpas8of 

•subject Number and date Calcutta Gazette, Fart I 

Declaration undci Section 55 (2) o£ the No 1503, J. D. 

Code (a\ct V of 1908) that no cmplojce Date, 14 7. 10 1910, p 989 

of the Telegiaph Department shall be 

lublo to arrest lu execution of a decree 

unless seven days’ notice has been 

gn cn. 


llulo uiuloi Section 327 of the Code No. 3880 
(aUt XIV of 1882) for regulatmg tho Date, 5 10.00 
anlo oi land in execution oi decrees 
(Sambalpur District) 


Ccntial Provuiica 
Bevcuuo ifanitfll. 

W07, Vol. UI, 
CircuIarKo lV.-9» 
p. 76. 


Declaration under Section 320 of the Code No 4577. 
(ActXof 1877)thatcxccutionofdecrecs Date, 20 11 77, 
111 certam cases shall be transferred to 
tho Deputy Conunusioner, Sambalpur 
District 


IAm.Vv's, T.T.'i -ii. ♦Jan. Ojdw- No 

XIV of 1882) for carrjmg out tho iiro* Date, 27 5 04. 
\ isiou of that Section 

General rules uiidei Section 122 of iho 
Code (Act V of 190S) as to procedure. 


Ditto 


Ditto 
pp 77 to 81. 


.See lUUis of jlic 
High Court, Cil 
cutU, Appcll-ito 
faidc, 1910. 


.Vmciidments m tho .ibo\e rules. No , ml 

Date, 27. 1 11 

Uules under bcctioiis 122 and 12S (b) of 
tho Codo (Act V of I'JOS) rtl >' • to tho 

Judicial buauici>3 of a«ib- 

Drdinutu to tho High Coinl 

Uovc'aid rule 2o for (h. i fer No, ml 

''cclioin 122 and 128 (!') ‘ u Dalc,21.All. 

(.\et ^ »'f 1903) rehtuigtol 
hu k Civil CourU id 

Hi. ‘ t,ete 


1911 , 1 ' 1 > 120 , 2 'b 

s,, lli^'liCourtltulcs 
cl {lnlcr«, -'h' 

11 kto bide, tivU. 
iJO, Vol I. 


, p Jib. 
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Subject Number and date 

Declaration under Section C45 of tlio Codo No 10067. 

(Act XIV of 1882) that Unya is the Date, 10 12 02 

Court language m tbo Sambalpur Dis* 

tnct. 

Notification under Section 18SA (1) of No, ml. 

tho Code (Act XIV of 1882) as to Judges Date, 26. II 92 
who shall take down oMdcnco with No 1174, J.D. 
their o\Tn hands m the English languigo Date, 7 6 07, 
No. 4338 
Date, 21 12.08 

Ditto, under Section 138 (1) of tho Code No 76, J 
(Act V of 1008) as to Ditto Date, 9. 1 13 

Empowering District Judges to appoint No. 2000, J D 
Commissioners to take affidavits {vtde Date, 1C 7 00 
Section 130 (o) of tho Code (Act V of 
1008)) 

Direction under 0 XM, r 48 (1) of the No 2947, J 
Code (Act V of 1008) as to service of Date, 0 10 11 
notice of order attaching tho salary 
or allowances of public officers and of 
servants of local authorities 

Uiilcs under 0 XXVI, r 0, prov of the No 2001, J 
Code (Act V of 1008) as to tho persons Date, 16 7 00 
to whom Commissions shall be issued No 3167, J 

Dale, 25 11 09 
No 1336, J 
Date, 15 11 

Rules under 0 XXVI, r 0, prov of tho No 2001, J 
Code (Act V of 1008) as to the iKtsous Date, 16 7 00 
by whom local investigations arc to bo 2vo 2742, J 
held Dale, 7 10 00 

Rules n{ jiractico for the Origuial Side of No . ml 

tlio High Court (dJe Section 129 of tbo Dale 14 2 1-1 
ro<le ( \ct \ of 1908)) 


Year and page of 
Calcutta Gazette, Part T 
(Antral Provinces 
Gazette, 1902, 
Part in , p 603 


1892, p 1003 

1907, p 1012 

1908, p 2005 


1913, p 68 


1909, p lOOJ 


1911, p 140) 


1900, p 1003 
1900, p 1720 
1911, p CCS 

1909. p 1003 
1909, p 1300 

put I'lrt U ji 305 


AbNi-LiiEUvTS, tuTtmiTiovs vM) ,Vj)mno\s to tul Rllls is tul I ia.-.T 
bCIIbOOLl OF TllF ( ont MVDE BV THE IIlOll COLBT. CvtClTTV 

ilic CvlfTTTi (ilZElTE 1010, PvUT L, 1' 13H 

HIGH COURT ^OTICE. 


Hie folloirtug Rule Lavm^ been Inuscd by the High Court of JuiEcatarc at Fort 
William in Ih ngal m the eiercivC of th® power vcstul in it by acv;tioa 123 of the Cede 
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of Civil Procedme, 1908 (Act Y ol 1008), and sanctioned by the Governor General m 
Conned under section 126 of tho same Code, is published for general information 

By order of the High Court, 

R L Ross, 

High Court, English Dept (Civd), tho 21st September, 1910. 

Rul£ No * op 1910. 

In the form of “ Decreo m Appeal, No. 9 of Appendix G to the Tirst Schedule of 
the Code of Civd Procedure, 1908 (Act V of 1908), cancel the vrotds from “ Slemorandum 
of Appeal ” to “ the folloivmg reasons, namely — ” 


There is no number given m the Gazette 



APPENDIX C. 


il VDRAS 

Orders, etc of the SLiDiLvs Oo^ernmevt tub Hian Court, IUdras, 
Under the Code of Civil Procedure, 

Corrected up to December, 1014 


aulject 

General rules ol procure under Part \ 
of the Code (Act V of 1903) 


Vuail>er aod d&te 


\eaxaQilpase o< Fort 
St Ceorgs G&xetta, Fartll 
See tbe Rules of 
the High Court, 
Madras, Appellate 
Side, 1002, and 
Tbo CiTil Rules of 
l^ctico, ^ladras, 
1005 


Subsututmg nevr rule for rule No 531 No 1422 
of the Blues of the High Court, ^fjldras, Date, 16 12 09 
A. S , 1902 

Adding new rule 10 \ to the above rules Ditto 

Substituting new rule for ride No 277 of Ditto 

the Civil Buies of Practice, Slvdras, 1005 

Amending Rule 192 (1) of vbo\e < i\il Date, 3 3 11 
Rules 


1009, p 1701 

Ditto 

Ditto 


1011, p 471 


Amending Rule 53 of above Civil Rules Date, 18 7 12 

Amendmg Rule 149 of above Civil Rules Date, G 12 13 

Amending Rules 13 and 99 of above Civil Date, 24 3 14 
Rules 

Addmg now ndea lOOB and lOOC to the Date, 13 3 1 1 
Rules of the High Court, Madras, A- S » 

1902 

Ditto totheSchMulcofratesmRuIel02 Ditto 

of Ditto 


1012,1) 1142 
1913, p 2072 
1014, p G79 

1911, p 530 


Ditto 
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iubiect 

Directions under Section 138 (1) of the 
Code (Act V of lOUS) aa to Judges ’siho 
shall take down evidence with their own 
hands m the English language 


^ amber and date 
Date, 3 6 14. 
Date, 6 11 14 
Date, 9 II 14- 
Date, 10 11 14 


Year and pa,e ol Fort 
at Gecrse Oazette Part H 


1914. p. 1117 
1914, p 203S 


Ditto 

Ditto 


AvNULMFNTa, AlTIEVTIONS \nD ADDITIONS TO THE I»l/LE3 XS THE FlEaT 

Sfrirntrrr op the Code m\de by the High Codet, ilAUBAS 
FORT ST GEORGE GAZETTE. 

1910, Part H , p 87(5 
^oti^cotton. doted lOth dfai/, lOlO 

Under the piovisions of section 127 of the Code of Civil Procedure, 1908, and tilth 
the previous sanction of His Excellency the Governor m Council, the following amend- 
raent has been made to Clause 4 of Rule 3 of Order XXXII of Schedule I to the Code 
of Civil Procedure, 1908 — 

Omit tho words “to the minor and occurring after the words “except upon 
notice 

A Dt'TES, 

Deputy Itci}i Irar 

High Couit of Tudicature, M ulra's 
10th May. 1910 


lORT ST GEORGE GAZETTF. 

1910, PvicT II, P 1825. 

Ifolification 

Under the provisions of Pirt \ of tli© Cwlc of Civil Procedure, 1008 
the previous sanction of Hu Excellency tho Goicmor in Couiieil, tho Iliph^urt a 
Mad< tlio following rule, winch is to be inserted as sub-rule (I-A) of Rule 7 o 
Order XXXn of ’schedule 1 of the said Code, and frameil tin. following form, w ii< 
ii to be added to Appendix D to tho said ScJi«lulc as Form Ho 24, viz. — 

t’ule — ‘ (1 \) — \\ hero lui 'ippheation is made to tin Court for kavo to m * 
ml im igreeincnt or comproiiusw. or for withdnwal of u suit ui jnuNuanco of a i 
1 romi o or for taking in\ other action on Iicinlf of a mmur or otlcr pen-on ui ‘ 
di-vililitv and siieh minor or i ther jwrson underUisfthihlv i«n]rcM:utcd h\ 


] k kdi r, lilt, conns;! or ] lendi r 1 ill file m Court with 1 1 ^ 


tho < Ik'd that tho jgretin 
tht l>emfitof 1 muior t - 
tiiinpromisi of u suit i| j 
di. ibilitv H kpirt^,>-h Ui 
terms of tho comproim 
1 rii— No 2 t— n 

or 111 


uig rii till 
minor 1 \ I 


oinpromiaQ or icti i\ 
rsoi) Under (ll^al il 
matter, to wliith t 
sanction of the i 
No 21 111 \lHHi di\ I 
tiing a cotiipn ii 

(7it/c > 
t (li.t[)Osil in 1 
nn jl ht , V) 


, a icrtificit'^ to 
1 H 111 bw opinion f r 
rvc or order kr d'’ 
r oUicr |)ersm u’’ 
tio and fehall kI ‘ -t * 
Nchsalulc. 

* ij lichalf of a 
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‘.oiiiproniivtxl in tlio terms of 111 agreement ui WTiting dated tho day of 

and made between A. B., tho plamtiff, of tho one part, and tho said C D by 
ho said guardian ml liUin of tho othir ^tart (or, on tho terms hereafter set forth), and, 
t appearing to this Court that tho said eomproinisc is lit and proper and for the benefit 
)f the said minor, this Court doth sanction tho said comproiniso on behalf of tho said 
uuior, and anth tho consent of alJ parties hereto*^ It is ordered os foUoirs — 

{Sil out ike tenaso/lhecviiiprotitM.) 

hooTNOTi.. — ^Ihis rule and form su])crscdo ilulo Xo 110 and roriii Xo J5 of tho 
'i\il Rules of Rractice, 1005, and Uulo Xo 33^V of tiioltulcs of the High Court, Madras, 
appellate Side. 

IL D C UhlLLY, 

Itegisirar 

ligh Court of Judicature, Madras, 

30th Xotember, 1010 


lORT Sr GLOUGE GAZETIE 
1911, Pabt U, p C66 
A oitjicaitoiu 

Under tho x^toviaious of Part \. of tho Code of Civil Procedure, 1008, and with 
Id previous sanction of Hu Excellency the Governor m Council tho High Court has 
lode tho following additloo to Rule 4 of Order 111 of Schedule I of the said Code, viz. — 


>e proruioiu of clause (2) of this rule, bo deemed to autbonso him to appear or to make 
ly application or to do an> act in connection with gettmg copies of documents and 
itauuug return of documents produced or filed m the suit or refund of moneys paid 
to Court in tho «uit 

H D C Reilly, 

Hegislrar 

igh Court of Judicature Mulnis 
3rd April, 1911 


PORT Si GEORGE GAZETTE 
1911, PvBT II, p 092 
A (AtJUaltott 

Under tho provisions of Part X of tho Code of Civil Proc-eJuro, 1008, and with tho 
oviuus sanction of Hu Excellency tho Governor m Council tho High Court has made 
e following addition to Buie 12 of Order XX ol&chcdulc I of tho said Code, viz. — 

“ (3) l\Tiero an Appellate Court dirccle such oil mquiry, it maj direct tho Court of 
st instance to make tho mquiry , and in every taso the Court of first mstauco shall, 
tho apphcatiou of tho decree holder, uiquire and pass the final decree ’ 

II D C Reilly, 

Reipttrar. 

gh Court of Judicature, Madras, 

12th April, 1911 
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1 

li 

Date of presentation 

© 

a >» 

l H 

Name of peti 
tioner, if any, 
and of Ills 
VakiJ 

Name of defeu 
dant and of 
fifs ViUf 

! 6 

Purport of case 
and section of 
law 

linalordernitli “S-a 
date 

o c 

|l 

A 

1 

2 

3 

4 


C 

7 8 









Form No. 18. 


Reqisteb of MiscELUiNEODS Cases Disposed or 

Court 

Year 

Instructions 

1 This register aviII shov? all miscellanooua casc« of every kind, whether instituted 
on tho application of parties or of the Court’s own motion^ including oases of Contempt 
of Court (H C Circulars Nos 557 of 1888 and 2928 of 1892) 

2 Til© date to b© entered in columns iviU always be thohlcst date In the case of 
petitions restored to file, the dato of original institutions should bo entered and the 
data of restoration noted ui tho column of remarks 


Disposed ci 


M itbout coutest 


' Ordered] 

j,, on refer 
cnce to 
arbilr i 
tioit 




(3 5 I o 


I ^ 


'■T a I 0 ( 10 11 1 ij 
_ _ 

10 It I 1- 13 11 1. 

I 


On I After < 
oalli tual I 


I a 


( Actual 
number! 
otdais I 
inter 
veiling I 
betneeiij 
insfitu I 
cion and 
Jl JOslI I 


l|lu(lO r 


"'l‘“ 
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Form No. 19. 

llLQlSTER oy EXECOTION PETITIONS ReCEIVLO (ON TIiL blUk) 

Court 

Ytar 

Inslmctums 

ution boyoud tbo jurisdiclioii of 
llcgistcr, but must be entered m 
^0 17) 


Items of decree «ifh 

‘iSai," ‘SSS” pfsfe i'S'i 


Form No 20. 

Ueoisteh 07 Deciu.es of other Coorts Received for Execuiion undlr 
Sections 08 and 39, COP 

Court 

Year 


I 

9 


Name of 
the 

deexeeios 


Number of 
suit on tbo 
Ole of that 
Court 


Number of 

coQuected Lower 
execution or Court to 
iiiUcellaueous ultich tent 
SRptIcalfoo a forexecu 
an>. ptcKCDted tion 
in this Court 


Nature and 
dxl« of com 
mublcstloo 
to the 
decreeius 
Court fr rfe 
bection 41 
CC I ) 


Amount of 
potUge, 
if say 
received 


Ucmofkx 


1 Z 


5 0 7 


Form No. 21. 

IlLQIsTEr OF fclECUTlON PCTITIDNS DI'IUsLD OF 

Court 

Year 

Intlrx^lton* 

1 Iho dalo to Ik enUrod ui column 4 uiU alnnw bo iLt Utext daU_ lu tbe c.u« 
of }Ktitiuj)» njitond to tik, tbo date of on^uul uistitutiun thould be tnteruj. 04.1! tl u 
date of restoration noted ui the column of rcamilkS. 

2. Xoto in the remarks column the numlKr of jud^iueal-d< Uors iiJim>ot.cKl m c4cb 
I k 1. tbo \&Iuo 1 f d<xax undir uLub ]ud;Rn(nt-dtbtor unijn'<;ncd and date wUn 
IK at to {ttiand date of rUe w, for ll»^| uqioaosofe* lurnnsSf I a J7of ®Utrrr i.t No. \l. 



How the decree was executed 
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2 aS 5 


asij&iaq^o ooiiaaax^ 


( d 0 0 fS uonaas) pajaaaa aonj^i^d 


paaiojoa aauuauoiiad aopads 


(IXZ JspiO 18 amu) saifiBdAOjj 




(m^iapaqas 
10 ‘ X apipaqog 'xxx J^P^O *89 o|nu 
ao zi noryiag) miav ^irap osiMjaqiQ 


pasvaiaj )nq pa)$airv 


~i 


JO I asodeip saoi)u3i{d(Ic uoijnaaxa u| pa\|osui 


2 o ® o 
•3 pa " 

SaS-i 

Satisfaction 

obtained 

snonjaiujui i||Oiiai uoipoax j 1 2 
IJBil tii 1 a 

" 


H'V wr 1 » 


pauajk «vij j t- 

- 1 

. 



I ajtiaosojd )ou JO {apofai utt«j| j o 

! 


— 

1 

a;o ]0 f;]vujj ojati sSujjkkim j 1 ua jk ajitj ] o j 

_ 1 

1 

1 


ioj<ucij JO iJpiu a 1) JO jJiaosi jo jo uoi)n)[ptt] jo ajKi | -r j | 


»*VJ I »|OJUUUJ JO j»iuiii\ I I 
jn I J'uvltip u nijavl uo|)aMxa a 11 JO jjqiuii\ I ij 
jaqoinu |c|ia>i | -* | 



\ri ) M>L\ c -M\Dll\d. 


l.’jOl 


Fcnn ho. 


Ilr^pixa or .\rrR«i« urcKiTrt) 

C u/1 
}<ar 

Intiitt U %A 


.\j ,r *!• (r n » f'lfii whuh h»\p f iit^i f tUxiKi *!)OuM Iki »]to«n in this register 
fcTil n>i II i‘»<* ft .\]{«'.sU IU<(irttl (Furra No. 21) in which 

kt j-' (n. 1 < v‘» .11 t** « ^ H V, CiTcuUr No 3100. ilatM 22rnl 

I>."»nUr, I- n. j.,,1 NM»n 2 <2) -.-,1 lUlc 3. OxU^r WWI. Shnlule I. C-Cl’ 

2. ii J't I'.s T *» I'Mii ( { * i.t I a{ ]iC'4c«l from enter aL«<) nature 

.-il oj w,iH tt'frr;, e ihn t rpfjuirtti b\ Vnnu.rl 

NV.e-.t-.t N > .\. 3a.iM. ~r.l H C CifxjUni N<< ICOI of IhTO mil 22.VI of IbOI. 
In <.f cT'l'** the f'»rcs* of decrer *. *uti>tiluCo tlie word 

“(Xrjfr J >r ‘ }i /7n an 1 ^1 1 a!*(T date the nit ** |.u*/J irn !r/ C V I* 

<s.V/'.\, <fl 

3 If the h/ a n«>ic slirmhJ \jc iiimIc lo th »t clli-ct 

at the of U»c 

I If a.n apji^aj t« it .n*;, J<«1 uj!<f Uulo 23, t>nltr \1.I. bcliedulo I, C.U1’., note 
u^Jer hr^I 2 the dale of real. '*tj >n to 1 1& 

3. A note I't joll lie n.«Ie of all luittr* hrvusht on or iinuk olT tho reenn) under 

Ofdcflt.r.X.MI.Vh'rLlel (ICl* 

1 No of I‘»l 


lUwjiknilint 

I'lrtiniUra 

/ 


‘Kilirg 

N line, tn>», aimI i»It4c of »L<o>le. 

^Narne. deMrij.lt-m and }lv.c of nlade 
of a4it ind deMia* a|>]*ate<l ogiirisU Merer of thf Cuinf 
’ifth i Ittl . in onjinnJ iiiit \o. of IDI 


Value of rthef 

1‘iiltrtluttftduj t.la%rjt/J Mmo/ l;>/N»Wo( 7 <it>iT/ 
lu. X. I' Jtn. .V 1' Ua L i* 


d Heanii,;. if an^, tind«r Itule 1 1 , Onlif AI.I. bcliiTliile I, C f I* and result 
witli date 

T. I»iU for # ftM i;/>y*T«ir<i«e» 

til, I \|>lK-Uaiit. 

\ aVil for < I,' ' I . 

ilUtiionJtia 

U. Iiidgincnt, nviult. and <Utr 

y Ubjeetuiiis, unJir Rule 23 OnfirXI.I bcfieiliile I, (' 0 1* , if am filcil In 
wliuiii, duel > ilui 

I') Niimhcr < f npjificntiuii fur n \icn (re hearing) with result and ditt. 

t it*h JuJjiiioit. %f any, uilh Jtilr 
11 Seond No of lUI Result witli ditc 


Form No. 23, 

R>Q1»T1.R of AFFBSitl UISlCKirD or 

Court 

Year 

IrutnieltoM 

1. There must be three separate registers of appeals disposed of, viz. (1) for money 
or moveables, (2) under the JIadras Estates Land Act, 1908, and (3) for title and other 
appeals 

2 The date to be entered ui column,2 wiU always bo tho latest date In the case 
of appeals restored to file, the date of original institution Rh^mld be entered. 
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Com I 
Year 


Form. No. 24. 

KrnisTrB op IHiscelI/Aneoos Appeals jij.clived 


ImlructtoM 


Appeals from orders which ha\o tbo force of decrees shout I ttol It shun * 
register Appeals from otiicr appcalaWo orders onl^ should find place m tins 

2 If necessary (Tt\ o Talue of appeal under head S .. 

3 A note should ho made of all parties brought oiv or struck off the iccor I u» >■ 
Order I or XXII, Schedule I, 0 0 P 

1 IlisccUaiicous Appeal Ko of Ibl 


6 uii 
if • 


2 Dale of | 

) ApjiclJajit — >aoio, dcscnjdion, and place of abode 
t Respondent — Name, description, nnd place of abtxle 
Porliculara of order appealed against Order of the 
cf Jiul 19l , paicctl on If f’ ^ 

ui rri^tnaf iSuit !fo ^101 

Appeal under of . , . , «ii 

C Hearing if an>, iimhr Rule 11 Onicr \LT, facliwlnlo t, UU , 
result with date. 

7 /Ai/« ybr yttrporu/cni’s Jirsi aj ptaranfr 
H. Indgmciit— lUt.uIl and daU. 
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9. Oljoctioiia under Rule 22, Order XLI, Schedolo I, GOP, if any, filed 
by whom 

RX Number of ippljc-itioii for romtr (or ro Jicinng) irdh result and date. 
Frcih tf any, tnfA 


Fomt No. 25 


RraisTtu op Miscell-vneods Appeiij Di<«rosrD or 

Court 

Year 

Instruclxona, 

The dato to bo entered m column 2 inll alwaja bo tlio latest dale In the case of 
appeals restored to file, tho dale of original mstitution should be entered 



High Court of Judicature, Afodras, 
30th October, 1011 


n D C Reilti, 
Registrar, 


PORT ST GLOBGR GAZETTE, 

1012, Part II, P. 151 
Notijteaiion, 

Under tho provisions of Part X of tho Code of Civil Procedure. 100^, and with tho 
previous sanction of His Excellency tho Goveroor m Council, tho High Court lias made 




Form. No. 2i. 

RroisxFR OF Mi3ci:w.aneoos Apfeils nrcuvro 

Couil 

Year 

Inslruclions 

Appeals flora orders •wbich Imo tho forco of decrees aJtouId not It showi ni ^ 
tegiatcr Appeals frora other appealablo orders oni^ should find pKco ra this icgi»'^ 

2 If necessary, gi> o raluo of appeal under head Q i 1 r 

3 A nolo should ho made of all parliu* brought on or stnich oil the rccorvl '• 

Order I or XXII, ScUcdulo I, C C P 

1 IfisccUancous Appeal A'o of 191 

2 Dale of | 


CVuri 

•/ fyf • 


} Appclliint — Aamo, description, and place of abotle 
< Respondent— Namo, description, and pluco of abode 
'i PirticuHrs of order appealed agauist Onkr of tht 
of da^t 191 , jtosstd on Iff’ 

tn onijinal Sutt Xo of 191 . 

Aiipcal under of , . /^m> aiiJ 

fi llcatiuj', if anj, under Uulo 11, Onlcr XM, Scluilulw If ' 
rchuU nith data 

7 J)niefoT Jia^jondinVafitiiajtnaTtx-Mt 
H. fiidgmcnt— Uchull uiiti «Uu. 
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9. Objocliona under Uulo 22, Order XLI, Schedule I, C.0 P., if any, filed 
by whom. 

10. Xumber of .application for rorioir (or ro hctaring) with rcaidt and date. 
Fresh Judgment, rf any, in/A date. 


Form No. 25. 

UrOlSTEU OP ^IlSC£LL.\SCOOS AlTE\lS DISPOSED OP. 

Court 

Year 

laslructions. 

Tho dato to bo entered in column 2 will alMa>s bo the latest date. In tbo cose of 
appeals restored to file, tho date of original uistitution should be entered. 


at lUiout content ' 


_s_j_o 

H J2 


? a 

i 5 


ActusI num- 
ber of da) 8 
lntcr>ealns 
between In- 
I'tltutlOQ andl 
di«po«al 


I ! 


CorresponiiinE 
columns of 
f^talemenl^r> 
A Partll('J) 


High Court of Judicature, Madras, 
30th Octolier, 1911 


H D C. REn.T.v, 
lUgiBirar, 


FORT ST. GEORGE GAZETTE, 
1912 , Part II , r. 151 . 


2iotifcat\on. 

Under the provisions of Part X of the Code of Civil Procedure, IMS, and with tho 
previous sanction of His Excellency tho Governor in Council, tho High Umrl luw moue 
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sa.d adrvi" ® Schedule ol the 

of thf r otVta " 


HigK CouTt ot Judicature, Madras 
19th Jamnry, 1912 


H. D C. Reilw, 
liegtslrar 


FORT ST. GEORGC GAZETTE, 
1912, Parc II , p 191. 


NoUficalton. 

Under the provisions of Part X of the Code of Civil Ptoceduie, ISOS, and with the 
previous aaviction oi Hvs Excdlcncy the Governor m Council the High Court h'ls mado 
the following amendments and additions to Order V of the First Scbedulo of the end 
Code, VIZ • — 

(1) II ■ . insert the words “ by registered pcet 

(2) ■! . . insert the words “ bj registered post 


3) I. r 

— o j “ » in the fon going rules, where the 

defendant is a public officer (not bclongmg to His Majesty's Military ot 
Naval forces or His Majesty’s Indian Slanne Service) sued in his ofiieni 
capacity, service of summons shall bo made by sending a cop^ ef th*- 
summons to the defendant by registered post prepaid for acloionlctlgiatut 
together with the origmal summons, which the defendant shall sign ami 
return to the Court wlucli issued the summons ** 

H D. C RiiiiiY, 
Jlegiilrar 


High Court, Madras. 
29lh January, 1912 


FORI Sr GEORGE GAZETTE, 
1911, PuiT II, n* 13 AhD 14 


Under the pro\ j-ioiis of Part X of the Code of Civil Proccduic, lOOS, and with th*- 
previous sanction of His Excelleuc> the Governor in Council tlio High Court Ini i”’’' ® 
the followane amendment and addition to Schedule I of the said Code, mz. ~ 

(1) For rule 43 o/Order XXI of the eatd SchalitU subsliluie the follminj 


“43. (1) ^Vhcro the projicrlj to bo altacliid is movcablu projicrlj, other 
agricultural produce, m tin ’ the attacluiicnt « > 

bo made by actual seizure, lo projK-rlj ■ 

custolv or in the cuslwlv i ho re«l*on''*hlo o 

duo ciiAtody thereof, , , 

jiroviclcd that v-Iieii Iho projxrtj seized M subject to siR-eeh un<S i 

OP wlicii the exjienso of keeping it m custody ti Iikily to oxcicd ils i iliu. tho •' 

odic r may sell it at onto, and ..i.urjJ 

j.ryvKhtl alio Dial, wlicu tbo jir«l>i.ny alt M-hwl ton*i>ls «>t U>«* stoek, «gt au ‘ 
iioph mcid'i. other article i whieh rannot coii\uiu ntfy bo n niuv«<I nml tha aim ^ 

oniccr doei m t act under the hnl proiuo to tliui nilf. ho ijiaj at ‘h" ‘ 
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judgment debtor or of tlio decree holder or of 'inj person clamimg to bo interested 
in such projxirt) lcn%o it m tho Milage or place ulicro it Im bccnatt ichcd 

(a) In the charge of tho ix;n.un at who o instance the property is retamed in such 
Tillage or j lace, if such person enters into a bond m tho Form No ISA of 
Appendix L to tins schcdulo with one or more sufGcicnt sureties for its pro 
duction when called for, or 

(0 III the charge of nn otTiccr of tho Court, if a suitable place for its safe custody 
he provided and tho remuneration of tho ofliccr for a period of 16 da>3 at 
such rate as iiia} from time to time l>o fixed by tho High Court bo paid m 
odrancc. 

(2) Wlicncvcr an attaclmicnt modo under the pro%i':ions of this rule ceases for any 
of tho reasons sjiccified in nilo 5 j or rulo 57 or rule OO of this order, tho Court may order 
tho rcotitution of the atUiched property to tho person in w!io<:c possession it was before 
attachment, 

43A (I) Whenever attached propertv w kept in tho village or place where it is 


the village or place where it is nltachnl under the second proviso to that rule, it shall 
be brought to the Court Iiqu'O and delivered to tho jwoper ofliccr of the Court. 

43B (1) Whenever attached projicrly kept m tho village or place where it is attached 
IS live-stock tho person at whoso uvslanco it la ao retained shall provide for its mam 
lenance, and, if ho fvds to do wi and if it is m chargoof on officer of the Court it shall 
be rcmovwl to the Court house 

Nothing in this rule shall prevent tho judgment debtor or any person claiming to 
1 e mtcrcstud in such stock from making such arrangcmcnla for feeding tho same os may 


No f5A 

Bond for safe cm-tOily of ino'cablo property attached and left m charge of person 
interested and sureties 


(Obdfu \\! HoiP 41 ) 


In the Court of 
Civil s 111 No 
\B of 

< I) of 


of 

»7ii lit 


Kno vail men l>\ li e e preventsthatwo IJ of etc and K-I* of 

etc and M N of etc arc jointly and severally bound to the Judge of the 

Court of In Rupees to be paid to tho said Judge, for which pay 

ment to ho made vve hmd ourselves and each of us in tho whole our and each of our 
heirs executors an 1 administrators jomtly and severally bv these presents. 

Dated this day of 191 

And whereas the moveable property specified in tho schedule hereunto annexcil 
hai been attached under a warrant from Ih© said Court dated tho day of 

101 in exec itioii of a decree in favour of in suit No 

of 191 on the file of and tho said property has been 
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aforesaid and shall obey any further order of tlie Co irt in respect thereof, tlien this 
obligation shall bo void otherwise it shall remain in full force 

LJ 

K.L 

MN 


Signed and dcln ered by the above boundcii m the presence of 

H I) 0 Reilli, 

Jiegtstiar 

High Court of Judicature, Madras, 

6th Januat), 1913 


PORT Sr GEORGE GAZETPE 
1914, Part II , r 679 
Noltficatwn 

Under the provisions of Pait X of the Code of Cml Procedure, 1908, and mth the 
previous sanction of His Exccllencv the Governor m Council, the High Court has made 
the following amendments to rule 13 of Order IX of the first schedule of the said Code, 

Viz — 

(1) Re number rule 13 as rule 13 (1) 

(2) Add the foUowmg as sub rule (3) to rule 23 — ,, 

(2) Tho provisions of section 5 of tho Indian limitation Act, 1908, swi 
apply to anplicationa under sub rule (I) ’ 

C G MACi.fc\. 

Jlcgi Irar 

High Court of Judicature, Madras, 

24th March, 1914 


rORl sr GEORGE GAZETTr 
1914, Pari II , r 1H6 


Votific7lion 


Under tho provisions of Pai t \ of tho Cotlo of Civil Pioccdiirc, 19US, and "ilh 
previous sanction of His Excellency the Governor m Council, tho Hn;h Court h e* 
tlio follovvin,, amendments lorules J aiiil4of Oitkr WXIIaml 1 onii Ao 11 of IpP' ‘ ’ 
IMoUiohrstficUcdiiloof thosaidCodo,vi« — 

I For rules 3 and 4 of Order XXXII of Schedule 1 of ilio Code of Civil Iroti in 
1908 substitute*-- i.infjct 

( (1) Wlitri the defendant m a muior, tlio Court, on being satiafiul ol ti ^ 
of III:! minority, shall npiiouit v iiroiicr person to I o guai^iui for the suit for tho im* 

•’ , suit may bo obtainM I'l"' 

• 0 plunlifT , . , 

^ _ stnfyuig the fict lli‘t d 


])ro|>usC( 
to tU it « 

fiirtlun ‘ 

(Ik I ruv utoiis of 

(I) An II plK * ' ^ 

not be combinwl ' , 

k ih tf iswl 1 Innti •“ , „ i, e 

('>) No onlcr sh ill bo m uJo on any «pj licition under thu rule excoj t iji*ou 
to oiv i,uAnliau of tho min )r nj {lolnlei) or <l<chnd by an niithontv ti iiii»l« n "• 
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mi 


behalf, or, where llicro u no guanlian, upon notice to the fatlicr or other natural guardian 


bo scried six clear da) 8 beforo tho daj named m tho notico for the hearing of tho appli 
cation and inaj bo m rorra Xo 1 1 set forth m Ap[)cndix H hereto 

4,(1} ,\Dy person who n of sound mind and has attained majont^r may act as 
next friend of a minor or as his guardian for tho suit 

I*rovidod that the interest of that person is not adaerso to that of the minor and that 
ho 13 not, m tho case of a next friend, a defendant, or, in tho ease of a guardian for tho 
suit, a planitiil 


u for tho minor a welfare that another person bo permitted to act or bo appomted, aa 
the case ma) be, 

('ll No person shall without hiscoiisent bo apiramlcd guardian for the suit When 


consents 

(4) \\hcro there is no othc .• 

tho Court may apjwmt any of . * • ■ 

costs to bo meurred b) that ofu^M «. ^ > - , 

be homo either by tho parties or by any one or more of the parties to the suit, or out 
of any fund m Court m which the minor is interested, and may giro directions for tho 
repayment or allowance of tho costs as justice md tho circumstances of tho case may 
require 

(3) When a guardiau for tho suit < • • 

to appear to tho Court that the guard 
for tho conduct of the suit on behalf 

prejudiced in his defence thereby the Court ma\. from time to tune, order tho plaintiff 

to adranco monies to tho guarc 

adranc''d shall form part of the « 

that the guardian, -is and when u .cv vo o - — 

reccivftl by hun 

IL For Form No. 11 of Appendix H to the Code of Civil Procedure the following 
form is subsfiluled 

Form No. 11. 

Xoltee lo guanhan appoinUd or declared or to father or other iialurul gnanhan, or to the 
person i>i charge of the tntnor 

(OnDEB XXXIT, Ruix 3 (5) ) 


Guardian appointed or declared, or father or other natural guardian, or person m 


. . . .you 

are hereby required to take notice that, unless withm days 

from tho service upon you of this notice an application is made to this Court for tho 
ippomtinent of you or of some friend of tho said mmor lo act as ^ guardian for tho 
• oint some other person to act 

• d Jay of 

lOI 
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aforesaid and shall obey any further order of tlie Co irt in respect thereof, then this 
obligation shall be void ; otherwise it shall remain m full force 

IJ. 

KL 
M N. 

Ill the presence of 

H. D. C Reoli, 

JieffisfraT. 


Signed and delivered by the above boundcu 


High Court of Judicature, lladras, 
Cfh January, 1913 


FORT ST GEORGE GAZETTE, 

1914, Part II , p 679 
NoltficaHon. 

Under the provisions of Pait X of the Code of Civil Procedure, 1903, and inth the 
previous sanction of Hia Ercellcncy the Governor m Council, the High Court has made 
the following amendments to rule 13 of Order IX of the first schcdulo of the said Code, 
viz • — 

(1) Ro number rule 13 as rule 13 (1) 

(2) Add the foUowmg as sub rule (2) to rule 13 — , 

" (2) The provisions of section 5 of the Indun limitation Act, 190”» sJi 
apply to applications under sub rule (1) ” 

^ ^ 0 G MACKAi. 

High Court of Judicature, Madras, 

24th March, 1014 


FORT ST GEORGE GAZETTE, 
*1914, Part H, r 1116 
yohfici/ion 


1 For ruU'S 3 and 4 ol Order XXXII ol Sclicdulo I ol llio toilo ot CniJ 1 ’ 
I'lOS, substilute:— 

J (1) 

ol his minor 
(2) All 

application 1 . - ^ ^ - - — , Hutlio 

(J) Tho njiplicalinn shall bo supjwrlcd by an nflidaait loriiiuig the l ic . 
pro|)03cd guardian has no interest m the mattera m control ere} in tho , ^ 1,^11 

to that of tlio muior and that ho is a lit j>er,oii to bo so appointtd. Iho a*h« 
furthtr bt ito tho namu of tlio jKrbon or penmiis on uliom notice Ins to bo sen 
th( provi f I P !« /*! 

<1) d ■ . ■ ■ . . 

not Imj CO ■. • • , 

1 ihcuast • ■ . 

("d ' ■ ■ • ■ ■ . 

to gi ' ■ ■ 
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l.)07 

bclialf, or, where tlicit) is no ginnlian, upon notice to the father or other natural guardian 
of the luuior, or, w hero there h uo father or other natural guardian, to the person in whoso 
care the mmor is, and after hearing an> objection which may I o urged on behalf of any 
jicrsoii 6cr\ cd with notice under this sub rule Tlio notice required by this sub rule shall 
be scried six clear daja before the day named m the notice for the hearing of the appli 
cation and may bo in Tonn No 11 set forth m Apjiciidix II hereto 

4 (J) .Vny person who w of sound mmd and Ins attamed majority may act as 
next friend of a minor or os his guardian for the suit 

IVoTidcd that the interest of that person is not adverse to that of the mmor and that 
ho IS not, in the case of a next friend, a defendant, or, m the ease of a guardian for the 
suit, a planitiil 


li for the nunor’a wclfaro that another person ho permitted to act or bo appointed, as 
the case may be. 


consents 

(4) \Vhcro there is no ot 
the Court may apjiouit any < 
costs to bo incur^ by that . 

be homo either by the parties or by any one or more of the parties to tho suit, or out 
of any fund m Court ui which tlio mmor is interested, and may give directions for the 
repayment or allowance of the costs as justice and tho circumstances of the ease may 
require 


that the guardian, as and when directed shall file m Court an account of the monies so 
received by hun 

II For Form No. 11 of Appendix H to the Code of Civil Procedure the following 
form Is substituted 

Form No. 11. 


Xoliee lo gnanhan appointed or declared or lo fallier or other natural gi orrfinn, or to the 
person tn charge of the minor 

tOBDEn XXXU, Roee 3 <5) ) 


To 


{Title,) 

Guardian appointed or declared, or father or other natural guardian, or jicrson in 


. - ■ r, you 

aro hereby required to take notice that, uolcbs witLm days 

from the semco upon you of this notice an application is made to this Court for tho 
appointment of you or of soma friend of the said minor to act as ^ guardian for the 

to act 


101 
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Form Mo, llA. 

Notice lo proposed guardian 

(Oeder XXXir, Rote 4 (3) ) 

(Tule ) 

To 

residing at 

Take notice that the above named petitioner has made an apphcation to this Court 
to appoint you guardian for tbo suit of minor defendant 

No of 191 , and that the said application will 

be heard on the day of next 

Given imder my hand and the seil of tho Court, this dai of 

191 

III In Order XXXH afi • i; 

14A. The appointment 

mmor in a matter pending b • ^ _ 

cases under appeal to the King in Council, shall be deemed to be a quasi judicial ict 
withm the meaning of Section 
performed by tho Registrar, 

presented out of time shall bo i ^ ^ ^ 

IV In Order XXIl after Rule 11 add tho following as Rule llA 

llA Tbo entry c . ’ 

appellant or respondci 
jurisdiction, except in 

a quasi judicial act ml ■ • 

ceduio and may bo pc 
and applications preset 

S G 

Serond Assll 

Ilitjb Court of Judicature, Madras, 

29th May, 1914 


lORT ST GEORGE GAZEITJ’, 

1914, Part II , p JS!4 
Notification 

Under tho pcovuiionsot Part X of the Co<Iq of Civil Procedure, 1903, and "dh tl||- 
])i( V 10 U 3 sanction of IIis Exccllcncv the Governor in Council, tlio High f mirt li vs ^ *’ 
tlic following additions to the Orders ui the bclKdnlo I of the wiul Code — 

After Orde. ! • «■ 

Order XX’* . ' . 

as it thinks fit, 

of the Court. I I ,11 knii 

(2) Tho report of tho Coininussioner bball bo evidence in tho buit ami bi»“* 
part of tho record , j.}, 

(J) Before issuing anv Commission under this Order, the Court i»n\ oni ^ 

sum (if any) iw it thinks ruisonablo for tho esiKa^i of tho Comiaissioii to js . "I ‘ ^ 

time U> bo lixcd, paid into C*»urt b\ the lartv vt mIiom? inst nice or for Min^e -< 
tho CorntnuMiun ii i>-.ucd ^ MvthAi 

J.rp^lnir 

Hi„h fkjurt of ludicitun , Miidri*. 

Jnl Oeloixr. II'II 
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FORT bT. GEOllGD GAZOTE, 

1914, Paiit II.. 1*. 2038. 

^ XtAiJicatton. 

Under tho pro\ isioiia of Section 122 of tbo Codo of Civil Procedure, 1008, and mth 

I ; (■ : .x.\ . . * . : 

(3) Tho Judginoiit may bo pronounced by dictation to a ^hort-hand irritcr in open 
Court, where tho presiding Judgo has been specially empowered m that behalf by the 
High Court, 

For Rule 3, Order XX tho following mlo is substituted 

, , . • simccd and shall bo 

figt ' ■ . ■ . • altered or added 

^ ' C G. Mackay, 

Registrar. 


High Court of Judicature, l^Iadras, 
9tU Xovomber, 1914 
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Form No. UA. 

Noltce lo proposed tjuardtan 

(Order XXXII, Koie 4 (3) ) 

(Ttlle ) 

To 

rcsidmg at 

Take notice that the above named petitioner has made an application to this Court 
to appoint you guaidian for tho suit of rawot defendant 

No of 191 , and that the said application will 

bo heard on tho day of next 

Given under my hand and the seal of the Court, this daj of 

191 

III In Order XXXII a • il 

14A The appointment 
minoi m a matter pending 

cases under appeal to the j • . , _ 

witbm the mcanmg of Section 128 (2) (i) of tho Code of Civil Procedure and may he 
performed by tho Registrar, provided that contested applications and apphcitions 
presented out of tirao shall bo posted before a Judge for disposal 

IV In Order XXII after Rule 11 add the following as Rule llA 
IIA Tl 

appellant or 
jurisdiction, 
a quasi judtc 
coduio and r 
an<l applicati 

S G He'JSMAU, 

•Second Assll 

Iliali Court of Judicature, hfadros, 

29tli May, 191 i 


FORT ST GEORGE GAZETTE 
1914, Pakt II, r 1814 
NoitficaUoa 

Under tho provisions of Part X of the Codo of Cml Procedure 1908, and uith d o 
' pievious sanction of His Excellency the Goicrnor m Onmcil the High (oiiit Iiis iiii 
the following additions to the Orders ui the ScUcdulo I of tho said Codo — 

After Order XXVI, read the foUowmg Order XXVIA. 

Older XXVIA (1) The Court may m aiiv suit issuo a Commission to „ 

as It thinks ht to translate accounts and other documents which aio not m tho laugu 
of the Court ^ , i^tifoni 

(2) Tho report of the Commissioner shall bo evideuco in the suit ami sjni 
part of the record -uch 

(J) Before isauing any Commission under this Order, the Court jna> oni ^ 
sum (if any) as it thinks reasonable for the expense of tho Commission to i, 
time to bo fixed, naid mto Court by the partv it wliO'>o iiustanco or for ulioao 


time to bo fixed, paid mto Court by the partv 
tho Commission u i-^sucd 


High Court of Judicrttiirp, Afndrai 
2n 1 OotolK.r I'H-I 


f G MiCKAa, 

ltrg,<.l,ar 
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FOIIT ST. GEORGE GAZETTE. 
1914, Paut II.. r. 2033. 
Xottjiealiou. 


: .. 

(2) Ibo Judgment may bo pronounced by dictation to a short hand >mter in open 
Court, where tho presiding Judge has been spceially empowered m that behalf by the 
High Court. 

. r i‘ C . r % < : . ; . J 

. ■ ' • ■ > . .s prouoimced and shall bo 

siguc , ^ ^ ^ , ‘nvards bo altered or added 

to, saro as proMcJcd by Sixtiou 152 or on roviow. 

C G IIackay, 

J?e3if/r«r. 

High Court of Judicature, l^Iodras, 

0th XoTcmbcr, 1014 



APPENDIX D 


Ordebs, Lrc , OE iiic Bombvy GovKiui»rBHf AND TUE HiQU Loubt, Bombay 
Under tue Code op Civu, Procedure, 

Corrected op to 1st December, 1914 

Year aad page of tli* , 

Subject Number and date Bombay Eo>t Gazette iaTtX 

Appomtmg, with tclcreuco to Section No 4fi07, Jud 
corresponding to Section C5 (1) of tlio Dite, 25 9 05 1905, p 1320 

Code (Act V of 1008), tho Surat Civil 
Jt.i 1 for tUo Courts m tbo Broach District 


Code (Act V of 1008) 


No 3CO0, Jud 
Date, 24 5 SO 

1910, p 1012 

18S0, p 519 

No 1771, Jud 
Date, 10 3 81 

1881, p 140 

No 4520, Jud 
Date, 24 7 82 

1882, p 657 

No 7(12, Jud 

Date, 0 2 92 

1892, p 120 

No 2053, Jud 

Date, 12 4 92 

1892. p 348 

No 8039, Jud 

Date, 27 11 00 

1900, p 242J 

No 5218, Jud 

Date, 20 9 07, 
ameuding the 
above Nos 3600, 
762, and 8039 

1007, p 1627 

No 5240, Jud 

Date. 20 9 07 

1907, p 1027 

No 490, Jud 

Date, 24 1 80 

1880, P 96 


foi tritisuLmston at certain decrees Ironi 
Court to Collector and for then execution 

Ditto now rule foi Rule 2 of theaho\c No XJJ8, Jud 
rules Date, 22 2 02 

Ditto modifyuic, itulc 9 and substituting No 3122 Jud. 
nowrulca forltulca 7 and 11 of tlioaboso Date, 8 & 83 


Ditto motUfyuig Ihile II 


No 1 1 IdA Jud 
Date# lb J bO 


tbbU, j* 211 



APrLNDI\ 


llljcil 

]{ulus uiidir ixxtioji coritsjKjndiiig to 
fccctioii TO of lljo Coilo (Act V of 1903) 
for traiisiuissiou of ccrtam decrees from 
Court to Collector and for their cxocu 
tion ^Vmcnding Itulo 1 1 

Ditto 2\cw Rule 12 \ 


Ditto cancelling para Jofltulol2\ 


Ditto cauccUiDg tbo last para, of Rule 
Ditto Now Rules 10 and 17 


Appointment under Section coircspouduig 
to Section 83 of tho Code (Act V of 1908) 


Ditto under Section corrcspouding to 
Section 03 of tho Code (Act V of 1908) 


General Rules, etc , under Section corro 
spending to Section 122 of the Code (Act 
V of 1908) 


Exemption from personal appearance m 
Court under Section 133 of the Code 
(Act V of 1908) 


t — ROMRAl. 1511 


'Tumber ai <1 dale 

No 6437, Jud 
Date, 17 9 83 

\cir u li paso u( tl o 
Uonbiy Cioit Uazelte larti 

188J, J) 693 

No 3280, Jud 
Date. H 3 8 j 

1886, p 6J1 

No 2800, Jud 
Date, 29 3 90 

1890, p 510 

No 3341A.Jud 
Date 18 3 93 

1895, p G13 

No 92, Jud 
Dale, 8 1 00 

1890, p 38 

No 6789, Political 

Date, 10 10 89 1889 p 873 

1913, p 642 

No C2iCA,Juil 
Date, 20 11 06 
No 61, Jud 
Date,? 1 07 

1000, p 1710 

1907, p 30 


Rules and Orders 
complied and 

issued under tho 
authority of the 
Bombay High 

Court 


1912, p 1220, and 
1913 p 233 


^NULMENTS AL1LBATI0>S AND ADDITIONS TO THE RULES IN TIIL ilBST 
SCIIEDULE or THE CODE UADE DT THE HiQH COUBT BOMBAY 

lUL BOMBAY GOVERNMENT GAZLITJ , 


1910 Part T, ft 1490 and 1497 

MiicdlaTiious Nvltficalwiis Ajipointmenis etc, hj lits Majaljs lltjlt Court of 
Jvdtealnre {Appellate Aide) 

S ' aturo 

Pro 

emor 

in Council and are published for general mformation — 


town 


Rule 
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%vlvoio ho 13 residing and may bo sent to him by tho Court by post legistcrcd foracknois 
lodgment. An acknowledgment purportmg to bo signed by the defendant or an endorse 
meat by a postal servant tint tho defendant refused service shall bo deemed by the 
Court isaumg tho summons to bo primd facte proof of service In all other cases the 
Couit shall hold such inquiry as it thinks lit uid cither declare the summons to hue 
been duly served or order such further suvico as may m its opmion be necessary ’ 

Bull U 

Iho followmg ho added as rule 4 m Order XLIX 

“ Under Section 128, parigraph 2, clauso (i), of tho Civil Procediue Code of ISOS, 
tho followmg power is dclcgitctl to tho Begistrar of tho High Couit, Appellate Side, 
Bombay 

Wlicio on a memorandum of apjieal jiresentcd withui the tune prescribed 
for the same, tho whole or any part of the fee prescribed bj the Jaw for 
the time bemg m force relating to Court fees has not been paid, the 


RoLn 111 

Clause (a) of rule 2, Order III, be amended to icad as follows — 

” Peisons holdmg general iiowcrs of attorney from parties not lesidcnt witliiu the 
local Irnnts of tho jurisdiction of the Court withm which lumts the appearance, ipi>h 
cation, 01 act is made or done, aulhorismg them to make and do such oppeorunces 
applications, and acts on behalf of such parties 


Bull IV a 

Form No. 10 m Appendix B, Schedule I, of tho Civil Piocedure Code of JOOSi 
be amended to lead as foUowa 

To accompany Returns of Summons of another Court (Older V, r 


(Tide ) 

Bead proceeding from tho foiwaicJing 

for scivicc on in Suit No of 19 of th it Comt 

BioJ Serving OlbcRT s oudorscuicut stating that the 
pi oof of tiic above jiavmg been duly taken by mo on tho oath of am 

it IS ordered that tho bo returned to the 

with this proceeding 

I hereby declare that tho said summons on 
duly served 


liid 


hae been 


Note —This form wiU bo applicable to process other than summons the service of 
which may have to bo effected in tbo same manner ” , ^ . 

Ba order of the Ihgh Court, 

P E PmioivvL, 

Begtsiw 


Bombay, 9th September, 1910. 



APPENDIX E. 

ALL.VHABAD. 

U P GoVERNMtM’a Okdess, etc , 
U^OI:B THE Code op Civil Peocedube, 
COHRECTED DP TO DECEMULB, 1914 


subject 

Aotificatiou under Section 55 (2) of tho 
wde (Act V of 1908) as to persons wLo 
i-hall not bo liable to arrest m execution 
of decrees 


Uul« under Sections 03 and 70 of tlie Code 
p 11*' 7 tr*insfcmng to 

'xiiieclor execution of certain decrees 
ttnd rules of procedure therefor 


hanvtioning exorcise of powers under 
bcction 93 of the Code (Act V of 1908) 

Lxompting persoinl appearance ta Court 
“f^j"Section U3 (1) of the Code (Act V 


tm^wxruig cerUiu Uurts to appoint 
^mmissiouers to take affidavits, v,de 
^tioQ 139 (c) of the Code (Act V of 


•‘Piwintiug lluusaruns of 
to ^ 1‘rovuico of Agra 

iin.l, - execution 

lyyj), >■ 10, of tho Code ( Act \ 

’’“Sr/. “ -VXI, r JMDotlho 
lull f* '» lOOs) as to service of 
'•V. o ortUr atlvtlim* tho salarv or 
•*H.wana . f j ..blu offievrN. 


dumber and dale 
Xo 054/VII-217 
Date, C G 10 


Xo 1887/1-238 
Dale, 7 10 II 
Xo 1353/1-238 
Date, 12 7 12 
Xo 2538/1-190 
Pate, 20 11 13 

Xo 1C22/V11-447 
Date, 6 12 12 

X*o 1/VU-2J3 
Date, 1 1 09 
Xo 9I8/\ai-SJ 
Date. 8 9 09 
Xo 707/VJI-215 
Date. 25 5. 1 1 
Xo. U29/VII-521 
Date, 16 11 14 

Xo 3$G9 
Dale, 7 12 10 


Xo 2JU7 
Date. 29 0. 11 


Xo 1U>> MUl «7 
DiU. lAa. 11 


\ear part sod pase of 
llic U P Ciarette 

1910, Part I, p. 550 

1911, PirtI,p 1005 

1912, Part I, p 649 

1913, Parti, p 129J. 

1912, Part I, p 1249 

1909, Part 1 p J 

1909, Parti, p 77 1 
1911, Part 1. 1 «. 47t 

1914, Port I, IK 1C2G 

1910. Part 11, p 
2077 


1911 Part II, p 
107 5 

1 Jll. P.,rt 1. II. 777 
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A^^^ULMl:NT8, Altlrations and Addixions io Till Hulls in tux: iuisr 
SOIILDULE OF TflL CoDB MVDL BY TIIJ HiGU CoUUr, ^VlL-ULVBAP 

me UP. GAZLrTE, 

1Q13, Pabt II , V 323 

Nolificahon No. 712-35 (o) /5 DaiU the 21ih Fclruanj, 1913 

111 contmuition o! tho Court’s notiTic-ition No 285-35 (a) dated the 23id January, 
lOIJ, and under Section 122 of tho Civil Procoduco Code, Act V of 1908, the foUowins 
addition is made (o the rules framed by this Court under tho provisions of the said 
section — 

To Order XXI, rule 126, add — 

‘ Provided that, when the amount dcMss not cxcocd R3.5, it may be paid to the 
Sahiia by money order on rec[ui3ition by tbo Amm, and the presentation of the certificate 
may be dispensed -with ” 

N B — -In the above mentioned notification No 285-35 (n) the above addition was 
published for information and objection of persons interested. 

N B — The above mentioned “Rules framed by this Court ’* aie coatained m a 
book published by the High Court, Allahabad, and reproduced at p 759, post 


Notification No 4824/35 (o)-ll Dated AUaJiahad, the ZUhNoiembcrtlOU 

In continuation o'* 

1914, the High Court 

the previous sanction ' — — 

at present m use — ,, 

(1) substitute the following for Fonn No. 5 (II C J Form, Part XXII, No 7ij u 
Appendix H of the said Code 

No 5 


List of documents produced by (or<ler 13, Rule 1) 

In the Court of , at District 

Suit No of 10 


Plaintiff 


Versuo 


_ Defendant 


List oi doCiuussts peadacod mtii tboplsuit(o^ai SrstboiZiog) os behalf of plaintiff 
{or defendant) — 


ihis list waa filed by 


day of 


I 


Xiul Description and | 
number d&to it any of the i 
docuxneol ( 


What iKcaioo of Uio document 


] record Cxiutet 
I laaTk put On the 
Jocumeut 





bifciiaturL of party 
j roducuii, the list. 
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(2) Substitute the foUowmg for tlio form already m u&o (HOJ lurai, Pirt IV, 
}\o 26) uuder Order XVIII, rule 13, ami Order XX, rules 4, 0, and 7 

" ETideuco, judgment, and decree (Order XVIII, rule 13, and Order XX, rules 4, 
6, and 7).” 

Suit No. 19 . 

Present 

Judge of Siiiall CflH'C Court, 


DateofiDstitution | 

>ome otplauitlll 

Aama of defendant ! 

Vinouut of claim 




Bs V 1 

1 

1 

r 


Decision. 


DaU In whose la>our 


Against whom 


I 


Amount UecieeJ 


Costs aunrdeJ 



]}jr whom 
paiable 


Claim 
Issue 

Evidence for pUuititl 
Finding 


Orders befoto first bearing 

Rcpl> 

(On reverse of form ) 

Eridencc for defendant 


By order of tlio Court, 

0 B MunntY ICS, 
Jlegistrar 


N B — In the abo\e mentioned notification No 35 j 7 35 (a) tbo aboso substitutcil 
forms were published for information and objection of persons intcrosicu 

Book Of Rules framed by the High Court of Judicature, 

under Section 122 of the Code of Civil Procedure; Act Ho. V or iau» 

Tlu.se rules have been framed under Vari X of (he Cvle of r»til / r^edurr, Act f 

lOOS, and form part of the Ftrst Schedule of the eaui let 


COUFVnlTIVl. IVBI! 

OflUfciuitetoHuhsoftbo llhof tj id I''** 


t.. l«rouna 


S'*. P^ra. 2 

n\ 


Order WMI. mil. J 
Order V, rule 31 
NyU* to order \ , rule 2” 
Order \III, rule 13 
Order Mil rule 12 
Order \\ I rule 22 
Order \1\, rule 4 
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tj'i 

ot» 

07 

08 
ea 

70 

71 

72 

77 fl) 

"7 (2) 

77 (3) 

77 (i) 

77 (5) 

83, Para 2 
80 

03, Panu 1 
03, Para 2 

03, Para 3 

04, Para 3 
00 

97 

102 

110 

noA 

111 

110 

130 

131 
138 

Ipyciidix A (1) 
Porm No 4 


THE CODE OP CIVIL PHOCEDUHE. 
CoitPAEAiiVi, Table {continved). 


Buies of the 4tli of 

1 


April, 1804 

"Where to he found 

Bemarks 

62 1 

Order XIX, rule 5 


1)3 1 

Order XIX, rale C 



Order XIX, rale 7 
Order AIX, rule 8 
Ordci XJX, rule » 

Order XIX, rulo^lO 
Order XIX, rule U 
Order XIX, rule 12 
Order XIX, rule I3 
Order XIX, rule li 
Order XIX, rule IS 
Order XX, rule 2l (1) 
Oriler XX, rule 21 (2) 
Older XX, rule 21 0) 
Order XX, rule 21 (4) 
Older XX, rule 21 (0) 
Order XXI, rule 104 
Order XXI, rule 105 
Order XXI, rule 100 
Order XXI, rule 108 
Order XXl, rule 109 
Order XXI, rule 110 
Order XXI, rule 111 
Order XXI, rule 112 
Order XXI, rule 113 
Order XXI, rule 1 14 
Order XXI, rule 115 
ronn No 43, Appendix E 
Form No 15. Appendix H 
Form No 11, Appendix F 
Form No 12, Appendix F 
Order XI/IU, rulo 3 
Order X VI, ^cs 1 10 to IlO 
Form No 20, Appendix B 


Noxb to Order V, rule 27 


Ordei V 

31, An application for theiseueof a summons for a partyor a witness slialJ 
in the form prescribed for the puipose No other forms shall ho recened by the tour 

Order X III. 

12. Every document not written m tho court >oinucular or m Enghali, ^ 

pioduccd (a) with a plamt oi (5) at tho first lieaimg or (c) at any other tune 
Gvidcnco m any smt, appeal, or proceeding, shall bo accompamed by a . .. yj 

latioii of tho document into the court vernacular. If any fcuch document ja ^ 

tho court •vernaeukr but ui characters other than the oidmary Pcrbiaii or ^ 

raclcrs in mo, lishall bo accompanied by a correct transliteration of Us conlcnls m 
Ptriian or XagrAchoracter „.i,T,ut<.d 

13. When iVlocument included m the list, preacnbctl by lulu 1, ba** bun 

lu ciidence, tho cpurt eluall, in addition to xnoking tho cndurscmtiit pnac 


VPPENDIX K — ALI«\ir.VBAD. 


1517 


rule 4 (1), mwk such document with semi figures in the case of documents admitted as 
endcncc for a phintiiT, and uith senat letters m tho case of documents admitted as 
evidence for a defendant, and shall initial cTcr> such scnal number or letter When 
there are two or more jurlics defendants, iho documents of tlio first party defendant 
may bo marked A), Bl, Cl, Ac., ^LVl, BBl, Aa« and those of the second ^12, B2, C2, 

Ac., A^V2, BB2, Ac. When a number of documents of tho same naturo is admitted, 
as for ciamplo a senes of receipts for rent, tho whole senes shall bear ooo figure or 
capital letter or letters and a small figure or small letter shall bo added to disfingubh 
each paper of the 

Ontrr XV/ 

22. (!) '^rcas proiidcd ui this rule and m nilo2, tho court shall allow trarcU mg \ 

and other expenses on tlio following scale — 

(o) Li tho COSO of witnesses of tho cLa-ss of cultivators, labourers, and menials, 

SIX annas a daa , 

(6) in tho ease u! witnc&ac.i of i better class, such os zammdors, traders, pleaders, 
and iKrsons of corTCS|>oiidii)g rank, from eight annas to two rupees a da%, 
os tho Court ma^ direct ; .and 

(c) m tho case of witnc.v.cs of sui>crior rank, includmg officers of Government 
m receipt of a salarj of not less than ns.200 a month, from three to hao 
rupees a daj 

(2) If a watucas demand ana sum m excess of what has been paid to lum. such 
sum shall bo allowed if ho satida th<* court that ho has aetualla and nwv»anlj incurred 
tho additional expense 

IiinsTiLaTios 

V liost office emploH suniiuoiuxl to givo cvidciico i> cutiUwl to demand from the 


from dutj The sum so {laaablo m respect of the substitute will be certified by tho 
official superior of tho witness on a slip avhich the witness will present to the court from 
which tho summons issued 
^ (3) If a w 

his detention shall 
clause(l)ofthi3ruk,-.._..j ........ 

Provided that the court mav, for reasons statH in ivntmg, allow p\j>tn on a 
higher scale than that herembeforo presmbod 


OrtJer XIX 


5. Affidavits shall be divided into paragraphs and ever^ paragraph shall be 
numbered consecutivelv and as nearly as mav be, shall be confined to a distinct portion 
of the subject 

6. Every person makmg any affidavit shall be described therein m such maimer 
18 shall serve to identify him clearly , and where necessarv for this purpose, it shall 
contain the full name tho name of his father, of his caste or religious persuasion, hn 
rank or degree in hfc, liis profession, tolling, occupation or trade, and the true place of 
his residence 

7. Unless it bo otherwise provided, an affidavit maj bo mado bj any person haniig 
cognizance of the facts deposed to Two or more perons maj join in an affidavit . 
each shall depose scparatclv to those facta which are viitbin his own knowledge, and sutli 

vets shall be stated in separate paragraphs , . 

8. Wlien the declarant m any affidavit speaks to any fact within hw own 


]51S 


riii: coni, oi civir, I’lioopounr 

bioivlodgo, ho must do so directly and positively, using tlio words “ I offirm or I 
make oath and say ” 

9. Except m mteriocutory proceedings, aflidavits shall strictly be confined to such 

facts as the declarant 13 able q£ hia own knovilwlpfl tn •nmv« Tn i 

JllgS, 

from 

jtate 

,the 

X v-iowu ui poisoiii. irom wuom i»o received such information Whoa the application or 
tho opposition thereto rests on facts disclosed m documents or copies of documents 
produced from any court of justice or other source, the declarant shall state what is the 
source from which they were produced, and his mfomiation and belief as to the truth 
of the facta disclosed m such documents 

10 When any place la referred to in an allidavit, it shall bo correctly described 
When in an affidavit any person is referred to, such person, the correct name and address 
of such person, and such further description as may bo sufficient for the purpose of the 
identification of such petaon, shah bo given ui tlio affidavit 

11 Every person makmg an affidavit for uso m a civil court shall, if not personally 

kuoivn to tho pcri,on before wliom the affidavit is made, bo identified to that person by 
some one kno" ’ 

at tho foot o 
identification 

12 No verification of a petition aud no affidavit jmrportmg to ha%o been made 
by a pardah na^Jitn woman who has not appeared unvoilrd 1 rfore t} e nerson before 


state that ho has not read the affidavit or appears not to understand tho contents 
oc appears to he lUitccato tho person before whom tho affidavit is about to be made sua 
read and explain or cause some other competent person to read and explain m * 
presence, the affidavit to the person proposing to make the eanie, and when the 
bofoTO whom the affidavit is about to bo made is tbus satisfied that tho pet»on propo S 
to make such affidavit understands the contents thereof, tho affidavit may bo m ^ 

14 Tho person before whom an affidavit is made Riiab rcrtifv at the foot o 


15 If it be found necessary to correct any cleiical orior m any affidavi 
correction may bo made m the presence of tlio person before whom tho affidavi is 
to bo made and before, but not after, iho affidavit « mado Evoiy correction s 
shall be initialled by tho person before whom the affidavit is made and sna 
in such manner as not to render it impossible or difficult to road the ongina i 
w 01 ds 1 guro or figures, in respect of which the correction may haa o been ni w 


21 (1) L\cry decree aud order as defined mscction 2 other than a 

of a court of small causes or of a court m tho oxcrciso of the junsdic Joii o , 
amaH causes, shall bo draam up in the court icnincular As toon aa „„ii,a te b® 
order has been drawn up, and before it is sivnc 1 tho Munainm shall cau*^ , 


postcil on tho notice bo 
that nnypvrtj of the ph 
of bUth notice iwrn‘'C tl 
Muiisarnuati objection 
or suiiio accident vl defee 
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or order is at \arjaiico with tho judgment or contains some clerical or anthmetieal 
error. Such objection shall state clearly what ia the error, defect, or -varianco alleged, 
and shall bo signed and dated by the person making it 

(2) If ail} such objection be filed on or before tho date specified m the notice, (‘"I 
the JIunsarira shall eater iLo case in tho eivlicst weekly list practicable, and shall, 

on tho date fixed, put up the objection together with the record before the Judge who 
pronounced tho judgment, or, if such Judge has ceased to be the Judge of tho court, 
before the Judge then presiding 

(3) If no objection has been filed on or before tho date specified m tho notice, ['«( 
or if an objection has been filed and disallowed, the Munsarim shall dato the decree as 

of tho day on which tho judgment was pronounced and shall lay it before tho Judge 
for signature m accordance with the provisions of rules 7 and 8 

. .llowed, tho correction (77( 

. Direction or alteration 

idwnting. A decree 

. by tho Judge shall he 

drawn up, and tho Munsarim shall dato the decree as of tho day on which tho judg- 
ment was pronounced and shall lay it before the Judge for signature in accordance 


Ofrftr XX/ 

IW. When tho certificate prescribed by section 41 is received by the court winch 
sent the decree for execution, it shall causo tho necessary details as to tho result of 
execution to bo entered in its register of ci\ il suits beforo tbo papers aro traii«mitUd 

: . • . I'* 


land H or is not ancestral land within the uicanmgof Xotifuation No 1^67 1 2 »■» 
dated Till October. 1011 of the Wal Covernment. and Mull lix a .btc for «h Uniiuui 4 


1 ■ ine tviueint ana luw .. - ». 

'nithirsuch land, or am, and wlivt i>art of it, 1 * aucestr J land 

aho result of tbo cuquirj slull bo not«l m an order i- f> r i c j U II r 

1 r»siduig Judge m bu own handwriting , 

ujit to bruig to t Ui la II w. -e jaj - g er 

■ , and tl c di-crvc u not m-i to iLc t-o.l ttcr 

, « oro onlii- g a tsde. tl ^'1 M -1 < -’1 tl t 

ti lUxlor in WL0.SO dutncl su.b i.roiH,jtj i. » taste to w»c-’ .r ihc 

^ *0 aii\ (and, if ^o. to wb »t) outetaad>i g tl».i it < i *..<• j*-rl *. ! (.dui 




• TLjr..f >.1 1 i^i . r* ti-li < ’ I ki’ l<i: 
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193 para al 


[94 para 3 1 


[ 96 ] 


[37] 


[ 102 ] 


rn«j 


[110A1 


109. Tho rcpoita of the Sab Registrar and Collector shall be open to the inspection 
of the parties or tbcir pleaders, free of charge, between the time of the receipt by the 
court and tho declaration of the result of t!ie enijuir^ 

No fees are paj able m respect of search and report by the Sub Registrar and 
Collector 

110. Tho result of tho onquiiy under rule 66 shall bo noted in an order made lor 
tho purpose by tha proaiduig Judge in his own handwriting The court may in ils 
discretion adjourn the inquiry, provided that the reasons for the adjournment are stated 
m ivritmg, and tJiat no moro adjourmueuts arc made than aro necessary for the purposes 
of the inquiry 

111* If after proclamation of tho intended sale h is been made any matter is 
brought to the notico of tho court winch it considers material for purchasers to kuoii 
tlic court shall cause the samo to he notified to intending purchasers when the propertj 
IS put up for sale 

112. Tlio costa of the proceedings under rules 60, 100 and 108 shall be paid m the 
first instance by tho deciee holder , but they shall be charged as part of tho costs of the 
execution, imkss tlie court, tor reoaons to bo specified in ivriting shall consider that 
tJici ‘ihaii either wholly or in part be omitted therefrom 

113 When pormiasion has been given to a decree holder to bid for property the 
court orclermg the sale shall mfomi tho officer appomted to conduct the sale wbefift 
tUecQ are auv poisons in addition to the decree holder, entitled to share in. the ‘ale 
piocced'- 

114 Wheucioi any civil court has sold, m osccution of a decree or other cider, 
any hou^o or othei buddmg situated inthm tholimits of i Jblitary Cantonment oretatior 
it shall, as soon as the «a(o has been confirmed, forward to tho Commanding Officer of 
such c iiitonment or station for hw mfori lation and for record lu tlio Brigade op other 
propel office, a WTittcn notice that such salo has taken place , and such notice ehall 
contain full particulars of tho property sold and of the n ime and address of the p'U 
ciiascr 

115 Wheiinvrr f»iins m oil o f i i t » * M i“ii 


duo notice to tho Magistrate of the district of tho names and addrcssa. of the j)iircha»e^ 
and of the time and place of tho intended delivery to tho purchasers of sm.Ii arms 
tiiat proper steps may be taken by the police to enforce tho requirements of the In i 
Aiirts Act I . 

JAppenUxA 116 "NVlicii an application is made for the attachment of hvo slock or ^ 
nio> cable propeity , the decree bolder shall pay mto court m cash such sum as wiu coi 


on nceivuig a icport theicof from the proper officer may issue on oidci for the 
(1j vwal of tho ittaoliinent olid direct b whom tlm costs of the itfacliinciit or 

lAppeniliK A ^ 117 Live stock which his been attached m execution of a ileciee >-!uU 

be Io{^ at the place where the attachment la made cither m custody of the 1'“ “ 
(lebtut on hi 3 furnishing security, oi la that of some land holder or other resj 
jicr^on willing to undertake tho responsibility of its custody and to produce i 
lequired bv the court , 1 , wnUd 

fAppenClxA 118 If tho custody of li'O stock cannot bo proiidctl for ‘ ' 

in the lost preceding rule, the aiiiiials attachcil shall be renioicd to tho n * j- 
established under the Cattle IVespa s Act. 187J, and committed to the lusimiy 
pound keeper, who bhall enter in a regibtct — 

(o) the number and description of the immaN , 

{I/) flicdiv and hour on and it 
(r) the luino of the attathiiig o 
niittcd to his cusfwly a 

i lopv of tho entry i i i»f «■> af 

rAop«nd»A 119 h'T every -niiniil tomiiiitlefi to tho cuslcdv of tin ]« “U cij 
(»1 
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saiJ. a charge shall bo levied as rent for tho tiso of tUo pound for each fifteen or part of 
fifteen daj 3 during which such custody continues, according to tho scab prescribed under 
seclion 12 of Act No 1 of 1871 , i 

And tho sums so levied shall ho sent to tho Treasury for creiUt to the ilumcipal or 
District Board, as tho case may be, under whoso jurisdiction the pound is m such 
sums shall bo applied in tho same manner as fines levied under section 1- of the said 
Cattle Trespass Act , , 


In'any case, for special reasons to be 
ment to bo made for mamtenance at 


121 Tho charges herem authonsed lor tlio momtenaocc ol hvc stock low;,"'" * 

paid to tho poimd keeper by tho attaching officer lor the first fifteen daj s at 
animals are eommittil to his enstodj, and herealter tor sneh I*"'”, “ 

court maj direct, at the commencement of such period Payments . 

so made m excess of the sum due for tho number of da>3 durmg uluch the ammaU may 
1 0 in the nistodv nf the noiind krrncr shall bo refunded by him to the attaching ofheer ^ 

■ . • (UJ 


oil their hemg so released, shall sign "v receipt for them m tlic register mcationtu in 

la I'or the sale eustody of moveable propcrlt other l)nn ln_o * 


(1)1 


, pi let one or more (i 

iwrsons m special charge of such properU i ,n i-mv iblo ui the uiaiUKr b 

125. Tho fee for tho services of each such person shaU be pa\ bio m u,c imuu 
prucribcd m rule 110 It shall not bo less than two amias. ‘'“i* 
more than three and a half annas per diem Tlio court ma> ,, exceptional 

bifehcr fee , but if it do so. it shall state m wntmg its reasons for allotting an exceptional 
ralp . 


12G, \\ hen the bcr% icca of such person arc no longer req 
shall giio him a certificate on a counterfoil form of the iium , n,»rt 

and of tho amount duo to him , and on tho presentation of sue i rcsemc of tin 

tthich oidcrcd the attachment tho amount shall bo paid to him 1 

' Pro? idrf dm, » here the amount does not citced Ik 5 d m»> Vttifiutc maJ 

hi mouci onlcr on requisition bi the Amin, and the presentation 

'*127.““^\ he t'l m tomcqm nee ot an order ol attacffiuint U m^» nl ihaj. n . r lor - n o 
olbun no,,. 11 , „ „C„„„ llo, .,„I iK-cn cmoloicd or l.u tcmamtd ni cl n.t ol it 


...ui consequence of an ordcrofattacmuciii o . } u e of if i l n» 

olhit^n UKon, llio jKrituii hw not been eroploicd or liw rtuia * . Lj 

l<rl) lor I .hotter time than that for nh.cb pajment ^ Uy “‘/IJ" 

s'riKc*, tlio k-c iMul shall bo refunded in whole or m^rt aa , tl i K‘- 

128. lei, paid mto court under the fon going rules shall U, eu 
ol IVtti lUexipu and RcikiMiienls „ , ^ ,r\. ii iL* 


uter 


l’ett\ Kcexipu and RcpaMiienls ,, , »„ 

129. When ui\ sum leMcd under rulo IIU i» n-Uii f . 'j 

acx\i"t ol \ _ ... f.n t).< form ci"« a* •' 


_4JI< 

129. Wlicn ui\ sum leMcd under rulo IIUu n.uimc^i ^ ^ 

ee\m|..iiiKxl b\ an order m triplicate tm the form gi"« ** O-e,.*!, to the 

\eu.uiit rode), of which olio jiart WiU U lonranled l»V ^ ^ ^ 

l>i trut or Municijul Hoard, as the taso mas be xjnl d em the -* 

li*lo tho Treasure L nnt for tl e u^c of the pound. wJl be rex-oru 
the Jeavs boeib. 

120. J of 1 n ibini 


lX,>«sa.< A 

(I 

Xfi4rta A 


, 120. Ihe ee J of in ibinug attached pr'I"-^' ^ J 

l-iMx wKjouistobokipterselJ ‘hallbopa'^h ,, , *!' , 

axr !n the cecut cl tho dexixx 'ejlJeX fad— g to 


It to the iai-aati A 




5 
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attaching officer Hhali lopoit hia default to the court, and the court may thereupon i& 
ail order for tho withdra\^ al of tho attaclimciit and direct by whom the costs of the 
attachment arc to be paid 


Orda-XXVll 

9 111 every cvbo iii which tho Government Pleader aiipcars for tho Govermntil 

as i jiarty on its own account, or for tho Government as undertakmg, under the pro 
V liions of rule 8 (1), the dcfcnco of a suit agauist an officer of the Government, he shall 
111 heu of a V ikalatnama, file a memorandum on unstamped paper signed by bun and 
statmg on whose behalf ho appears Such memorandum shall be as nearly as may he 
m tho terms of tho foUowmg form 


liTLE OP Tiin Suit, etc 

I, A B , Government Pleader, appear on behalf of tho Sccictary of State for Ind i 
la Council {or tho Gov ernment of the United Provmcea, or as tho case may bo) Respondent 
{or 6Lc ), m tbo suit 

or, on behalf of tbo Government (which, imdei Older 27, rule 8 (1) of Active \ of 
1003, has undertaken the defence of the suit], respondent (or, Ac ), m tho suit 

Ordif XLllI 

t las] 3 —In overy ippeal under rule 1 in ©very miscellaiicous case, and t?t every j 

dwnmedfor default a formal order shall bo draun up statmg clearly tho 
of the appeal or case, tho costs incurred, and the parties, if any, by whom sucbc 
arc to bo paid 


FORMS 

iVPPENBIX B 
Ro 20 

A1>1'LIC\T10N lOU IbbUL 01 SUJBIOAS TO 1 I‘AI(1T OB MllNESS 
No OP Suit 

Names of pu/hca 
hi the Court of tl e 
Dale fixed for htartnff 


'Nai le and 
V It berof full address 
loesses of each 


ihstaucb ol Kbd toucc 
from Court 


Haul, or 
>c -upal on 


Cash 1 a Her— 


Ihel 

t cii'euses 


0 larcjs 01 
jierson to«l “ 
■ u Ml e deJ 

traiclli k 
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APPLXDDC L 
^o 43. 

iiio security to bo fumiabcd under scelion 55 (4) sUall be, as nearly la may be, by {iu| 
a bond ui tho following form — 

In tbo Court of at 

Suit ho uf 10 

again&i 

A. B of PKmtiff, 

^ ^ of Defendant. 

\\il£ui.A3 in execution of tbo dccrco m tbo suit aforesaid, the said C D baa been 


bo released from custody if tbo said C D fumisb good and sulTcicnt bceunt> m tl o 
sum of lU. tjiat bo will appear when called upon and that ho will withui 

0 e month from this dalo apply under bcction 5 of \ct No III of 1907, to bo declmti 

an ULsohent TLcrcforo I, L. h , inhabitant of 

I >clf m> he « a 1 

cxieutora and 1 w *ucctJ»»cfi» 

woCcotli b) ll 0 said lemxt 

and Will ajply in the manner and witbm tho tuuo bertmbeforo »ct forth ai d m d 'lult 
ku h appearance or of sueb ipphcation I bind mjsclf my ) fir» at 1 cxieulori t > 

1 jy to the Mid court on ila order, tbo sum of lls 

my band at this lay of IJ 

tvi (sl) U 1. 

'VlllCi)WI 3 Sw/l/Jf 


VIPLNDIX I 
No II 

n 0 security to bo furniftbod under (lid r \\\t HI niJ • » lU be i i 

M4) bu ! ^ a loi d in tbo followui^ form 

In tl 0 Court of at 

h t N of JJ 

lUwi I 
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aUaching officer shall report his default to the court, aud tho court may thereupon isain 
au order for tho withdrawal of tho attachment and direct by iphom the costs of tie 
attachment arc to be paid 


Older XXVII 

111] 9 In every case iii which tho Goicrnmtnt Pleader apipcarj* for tlio Govemmec* 

os a party on its own account, or for tho Govcrnnicnt as undertaking, under the pro 
\ isions of rulo 8 (1), the defence of a suit against an officer of tho Govermnent, he «ha]l 
in lieu of a \akalatnama, file a memorandum on unstamped paper signed by him and 
f>tatmg on whoso behalf he appears Such memorandum shall be, as nearly as may be, 
m tho terms of tho followmg form * 


title of tul Suit, etc 

I, A B , Government Pleader, appear on behalf of tho Sccictary of State for India 
m Council (or tho Government of the United Provmccs, or as the case may be) Respondent 
{ 0 / Ac ), lu the suit . 

or, oil behalf of tho Government [which, undci Older 27, rule 8 (I) of Act No \ o 
1903, has undertaken tho defence of tho suit], rospondcut (or, Ac ), m the suit 

Order XIIII 

fi3»] 3 — III every appeal under rule I, « i « . ■ ■ » 

diflHusscdjbr d«/a«h, a formal order shall ti i i, » '■ >1 > 

of tho appeal or case, tho costs incurred, aim vuo p nvi<.a, u u-u/, Lj 
arc to bo paid 


FORDIS. 

^IPPENDIX B 
No 20 

Al’l’LIOATION rOK IS&UE OF SIBDIONS 10 V FAllll' 01! HiraCSy 
No OF Suit 

iVa/nea of parties 
In the Court of the 
Dale fixed for hearing 


Name ami I 
S I ibcr uf full address 
itneascd ofemti UauKor 

to lie jicrsou OLCUpotlOD 

lutuoncd to be 

sunimODCd 




Na iB SI 1 
I addresso' 

tra'ciliii* , 

eviici rfB»' 

diet lo ci 


I 
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‘APPODIX K. 

No. 43. 

ITio Bcturity lo bo luniLbcd under bcction 55 (4) bIuU be, as nearly .is may be, b^ 
a bond ill the followuig form : — 

In tbo Court of at 

Suit No. of 19 

against 

A. B. of — Plaiutiil, 

C. D. of ••• DefendanU 

\Vlt£ut.A3 m ozecution of tho dccrco m tbo suit aforesaid, the said C. D has lx\n 
arrtsted under a arrant and brought beforo tho court of • 


|in} 


suflicicnt wcunt\ in tbo 
. and that ho will Mitbji 
I of 1907, to bo dcclind 


of kuih appearance or of such application, I bind uijxU, my lifi« 
pay to tbo said court, on its order, tho sum of Its 

Witness uiy baud at this day of 

\S ilncsscs • 


and csccuior*. to 
J9 

tsj ) i: r. 


Ai'PENDIX V 
No II 

11.0 iocurily lo U, Iuriii.lioJ uuacr OiJit XXXMII. ™1' -* ‘-'"'l 

ins) be, Ji) a loud in tbo follow uig form 

In Ihu Court ol at 
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[131] 


a svjftcieiit sum io coicr the aiiiount of mat vnik losls and ih costs of the allachmnl) as tlio 
fcciid couit may adjudge agams^t Iho Mid defendant. 

Witness my hand at this 


day of 


Witnesses 


1[» 

(Signed) 

Surety 


No. 12. 

Iho bccuriti to be furnished under Order XXXIX, rule 2 (2), shall be, as far k 
may be, by a bond m tlio following form : — 

In tbo Court of at 

&mt Ko. of 10 , 

... Plamtiil, 

... Befcndant 

WiiLiiLvb, 111 the suit abo\u specified, instituted by tbo saidplaiutifi, » 

to iLstram the said defendant, , from {hae '^iaie the breach ofcontruct or olltr 

tiijury), the said court hao, on the appbcation of tbo said plamtiff, . granted 

an injunction to restrain tbo sud defendant from the repetition {or the continuance) ''' 
the said bleach of contract (or uroiigfut act complained of), and required security from tl 
said defendant agumst such repetition (or conhnuance ) ; 

Ihexcforol, ,mhabit.mto£ , ha\o a oluntiifiy become fcecurit 

and do hereby bind myself, my heirs and executors, to as Judge of the 

comt and Ins successors m ofiico that Iho said defendant, , i,baU abstain froi 

iho repetition (or continuance) of the breath of contract aforesaid {or urongful oc(, < 
Jwni ike com?Mt/<o/ of any breach of contract or injury of a like kind, an sing out of (he sai« 
contract, or relating to the same property or right), and in default of his so abstaining, 
bind myself, my heus and executors to pay mto court, on the order of the court, sud 
bum to tbo oxtent of rupees , as the court bhall adjudgo against the fcSK 

defendant 

Witness my hand at this day of 19 

(Signed) 

Witnesses : Surety 
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Na 4. 


A oltcc to t.hcno ca«3e {Genaal h onn ) 


IN IHE COUllT OF 

AT rlbllllCT 


Civil Suit No. ox ID 

Jliscclla/icous jVo. of 19 

icbidiut u[ 

itisus 

resident of 


'lu 

WlliiiLAS the above naiiK-d 
•ilijilication to this couit that 
lu .ipi‘C ir m this court in jicraon or l»v a iik ul 
y{ 19 , .it o'clock m 

.iniiUcalJoii. friJuig M licrcm, Iho Kiid ajiplir 
aii<l it wiU be pn m I that vou consent t 
Given uiuh nd tlvc* tc vl of 


; juuarohtxvb.v 
1 1 tlid^ iii'.truLtcd oil thu 

UOOll, to sIlOVV CJlUfcO .igauiit 

bo heard iuid JcUmiuicif ' 

«I gu.utli.in for the tuiL 
' J ij uf 


I'J 


JuJ^C 




APPENDIX F 


PUNJAB. 

Annulments, ALTcaATioNS vnd Additions to tub Rules in the Fiest 
Schedule op the Code mide by the High Court, Punjab 

The Punjab Government’s Orders, etc. 

Under the Code of Cml Procedure corrected up to December, 1914. 

Vear and pace 

Subject Number aoti date the Punjab uareiw 

Rules under Section 128 (b) of the Code (No. 5 G. 

(Act V of 1908) for the maintenances and I Date, 1 1 09 1009, Part ^ 

custody of live stock, etc )No2212G , 

(Date, 12 6 09 1909, Part III, I 

671 


Extension of the Code (Act V of 1908) to No 1 A 
the Scheduled districts m tJio Punjab Date, 1 1 09 

Cancelling 11 former Notifications under No 1 B 
the Codes of 1877 and 1882 Date, 1 1 OD 

Appomtmentwith reference to Sectioii2(7) No 1 C 
of the Code (Act V of 1908) Date 1 1 09 

Rules under Section 70 (1) (c) of the Code No 1 D 
(Act V of 1908) as to apj>eals from Date 1 I 09 
certain orders 

Sanctioning exercise of powcis under No I E 
Section 93 of the Code (Act V of 1901) Dale, I 1 09 

Exemptmg peisoiial appearance in Court No 1 P 
under Section 133 of the Code (Act V Date, 1 J OJ 
of J90I) 

Rmpoweruig Distiict Judges to appoint No 1 G 
fommissioticrfi to lake ailtdaTifs, tide Date, 1 1 09 
Section 139 (c) of tlio Code (Act V of 
lOOS) 

UnderO XXVir,*r 2,auth«>iisingperhons No Ilf 
to act lor (jOMTnmcnt Dale, 1 1 09 


1909,PflrtI,p 12 

Ditto 

Ditto 

Ditto 

1009, Part 1, 1> 1^ 
Ditto 

Pillo 

Dttio 


in tlie it J« o \.V\I whli-Ji 1« npi 


ll> urnrifc 
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CHIEF COURT. PUNJAB. 
THE PUNJAB GAZElTi:, 


1900. Paht hi. r. 2. 


yol»Jieatinn .Vo. 0 O, JaUd 1 1. 09. 

In acconUncc with llio proM-ions of Section of Act X, 1897, the General Clauses 
Act, the following dralt rules made under tcclion 122 of the Code of CitiI Procedure, 
1903, by tho Hon bic the Chief Court of llio l*iinjab to reguhto ita own proecduro and 
the iimceiliire of thn timI eourta iiub)cct to it» fcu|>cnntendcnee, aro published for the 


After rule 7 of Order II, Insert:— . „ , .•« 

“3. (1) Wicro an objection, dul> taken, baa been aUowcd by Iho Court, the plamlili 
sliAll Lo pcnnittcd to .eket llio causo of action n illi which ho w lU proceed 
'^ourt, amend tho plaint 


( 2 ) 

cccil.lhi 

amcndci 

tho Courvicca mat niaj w .c— . , . 

null tho Court’s order, tho Court ^hall proceed as pronded m rule IS 
of Order VI and as required bj Ibo pronsions of tbo Court fees Act. 

To nilo 10 of Order V, the (ollowingproriso should bo added : „„i4«mnf 

■' Provided that m am ci«o it llio plaiotiS so itisbcs, the Court “»y 

to soiTO tho siiiiiiiioiis 111 tho first uuUnccs hy registered post mslo^_of 



Order IX, rule 9(1) To rule 9 (I) tho loUoiimg P'!>'''‘V'‘°”'‘!,'i^rfTrr°BUilIor 

“Provided tliattho plainlilT should notboproeloded from hringmganothersiiiU^^^ 

redemption of a mortgago, altliough a former suit niaj lia^o been elioiild be 

Order XXI, nile 20 - Allef rule 29 ol Order XXI tho lollowing riilo should be 

mien a suit under rule. 63 oI this Order is ^XiVld bo'stav“d‘ 

Slut IS filed maj, it it roiisiilcrs that r\iriition ot Jho tonurr ^er „-ssution'untii 
intimate tho fact to tho oTOCutiiig court, uliuh '■hall theroupo « J 

In Otd* XXI, rule 76, aft. r the iiiml “stoml shall ho “>''1^' •J" 

" than he 

added: — 


'^.lanatioii • tins riilo .,|,,.li. s to i. )oiiit lliiiil.i Iiiiiil) '"’is' 

nsa.s vvo„ ..... . ii-,, ,„ 1 „ 1 111 ,, lolloMlm: lumKriiih shall bo audca. 

Iitlond to prtA an' ' 


“Such jKT-on tnu\ bo 
plaintiff ” 


n tho 'lilt O'* if ho wire the 


.iitlPlt.hlt'.iiitiMiK'tlv N.tWtattoi 
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1st Schedule, Order V, rule 18, form 11.— For the 3rd and 4th parts of (3) m 
the form read: — 

(3) The said and his house in which he ordinarily resides being 

pcraoiuUr Loaini to me 
pointed out to me bp 

I uout to said house in and there on the day of 19 • 

o-t o’clock m the /“^noon, I did not find the said 


I enquired from ||“j Jneighbours. 

I u as told that liad gone to and would not be 

back till 


(Signature of process server ) 

By order, &c , 

A li J)AhS0\ 
BcqiSirar 


THE PUNJAB GAZETTE, 


1909, Part III, r. 571. 


Notification No. 2212 G, dated 12. 5. 09 , 
The draft rules made under section 122 of the Code of Civil Procedure, 
published with this Court’s notification No 6 G, dated the Ist of January, ’ 

subject to the under*meationcd amendment, been confirmed by the Local Govcrnin > 
and are published for general mformation 


AiTEimMENT. 

In notification No 0 G, dated the 1st of January, 1909, for 
ate read " In Order XXI, rule 75, etc ” 


111 Order XX, rule 76 (2). 

By order, i.c , 

A. L Dansoi^i 

Rtgistrar. 



APPENDIX G. 


BUftJIA 

iVUMjLMENT's, ^\TiTEEVTI0^3 \ND ADDITIONS TO THE IlULES IV THE TirST 
ScuEDorr of the Code mvdd dy tuf Hrcir Court. JiuR«i 

Burma Government Notiflcation, etc., 

Under tlic Codo of Civil Procedure corrcclcd up to December IDl't 

anJ pace of 

Subject IiuiDbccanlOate Burma Oarette lorti 

CanceUation of notification issued uuder No il 
the old Code Date, 2 1910 1910, p ICl 

Under Section 2 (7) of tlie Codo (Act V of No 32 
1003) appointoieatof OfTicerstoperform Date, 23 2 1910 Ditto 
functions imposed on tho Government 
pleadcp under 0 XXXIII, rr 0 and 9 of 
the said Codo 

Under Section o5 (1) of the said Codo for No 33 
tlio detention of persons ordcreil to bo Date, 23 2 1910 Ditto 

detained by Court, No 43 

Dato.O 3 1912. 1912, p IW 

Uiidor Section 55 (2) of the said Coch No CO 
ducting notice to bo pn on before arrc'^t Dale, 20 4 1910 1910, p 2 >7 

of certain omplovers /No U 

jDatc, 17 I 1912 1912. i«. 2t 

)No 04 

[Date, 12. 0 I'lin l'»l t ]>. 3o7 

Under Section 57 of the said Code Ihjhk \c. J5 
‘'oalo of sulsislcnco allowance Dat< , 23 2 I'UO 1910. jx 105 

Under Section Cl of tho said Codo dcclvrujg No llo 
partial cxuiipiiou of certain agricultural Dale. 4 I^IJ i 'IJ p 
1 roduco from altaclimcni or salo in 
» aocmion 

^ ndi r S(\cijun 93 of tbe said Code ajjjiouit No 36. 

•1*4 t'o\<mniciil \d\ocate to exercise Date,23 2 1 Ult 1 
' oeat< General s ixjwcrs under 
N-eUan Ml and M2 of the ^aid Code 

l.teinj ijou from jKrsonal appe,»rmco ui No. 37 

U.T U3 (1) of llio vu4 Date 2-,. 2. l.»Ja 


Ul". p lt<L 
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TT 1 r, Snbject 

Under Section 137 (2) of the said Code 
declaring what tho language of certain 
Courts shall bo 


dumber and date 

! No 38 

Date, 23 2 1910 
Ifo 128 

Date, 15 8 1910 


Year and page q£ 
Burma Gazette, Part I 

Ditto 

1910, p 7C4 


Under Section 138 (1) of tho said Code No 39 
directing m what cases evidence shall Date, 23 2 1910 1910, p 166 

be taken down with the Judge’s own 
hand in the English language 


With reference to Section 139 (c) of the No 40 
said Code empowering District Courta Date, 23 2 1910 1910, p 166 

to appomt Commissioners to take 
affidavits 


Directions under 0 XXI, r 48 (1) of the No 77 
said Code as to service of notices of order Date, 10 6 11 I911,p 394 

attaching the salary or allowances of 
certain officers 


Rules under 0 XXVX, r 9 (prov ) of the No 38 
said Code as to the persons to whom Date, 17 3 1913 1913, p 148 

commissions shall bo issued 


With reference to 0 XXVII, rr land 4, of No 41 
the said Code appointing the Govermnent Date, 23 2 1910 1910, p 166 

Advocate to be tho recognized agent of 
the Government for certain purposes 


THE BURMA GAZETTE, 

March 19tb, 1910, Part IV, p 291 
T//e J5/A Jfarc/t, 1910 

No 3 (General) — Under tho powers conferred by section 122 of the Code 
Pioccduro, 1908, and with tho previous sanction of tho Local Governiuent, tlic t u 
Court of I ower Burma directs that tho following alterations shall bo made m <ho 
Schedule Appendices E and F — , oi 

(1) InthoheadingofFormNo^SofAppendlxEt/ortheMOrdsindfigurcs Vit *■ • 

Rule 6 tho word and figures “ section 41 ’ shall bo sttbsliMeJ , jq 

(2) In Appendix F the last two forms shall lio numbered lespeclncb •’ ‘ 

instead of C and 7 „ , 

res KiiTir, 

Uegirhar 

Dated Dan /oon, the 17/ft Jfoic/i, 1910 ^ 

No I (General)— In oxcrcifco of tho powers conferted by section 122 f 

Pr .ccdiuo, 1908, ami with tho swtion of tlio Ixical Govcrmiiont tl^ a‘c,i 1 1 
Loiur Burma directs that for sub-ruIe 1 of Rule 18, Order XXVI, Tirat si 
Iho f^lo of Civil Procedure, 1908, tho following shnll bo substituted’— 

When i.co«\ini5sionisissuci.lundcrtUw order, tho parties to Iho MutK I 

Uf n ihoCommi-ssioncrin person or I>> tlionpenlioi | Iruh r^, mil Kthirwi 
Ij tb( ( ourt, wilhm fiftetn lUai 
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The 30fA Marche 1910. 

Xo. 7 (General) — Iii exercise of the powers coiifcrrcil by section 122, Code of Civil 
Procedure, 1903 and ^vith tlio sanction of tho Local Goa eminent, the Chief Court of 
Ixiwcr Burma directs that for Rule 13, Order XXI, First Schedule to the Code of Cud 
Procedure, 190S, the following shall subslituled ; — 

(1) When application is mode for execution of a decree rclatmg to immoveable 
property included avithin tho Cadastral or Town Suraca and the decree docs not contain 


rcgardmg tho filling up of forms of process concerning ininiovcablc property, must also 
DO furnished so far os they are not given in Ibo plan In the case of other iramoveablo 
property a plan is not required, but such of the particulars m tlie annexed instructions 
^ given mu«t be supplied • — 


taken), and revenue last assessed upon tho land, must bo given 

~ fho case of other agricultural land, the area and viUace tract within which 
it falls, dutauco and direction from nearest town or vollago and boundaries should bo 

specified 


on tne land, must bo given 

, of buildings situated in a largo town when tho land on which such 

Uildings stand is not affected, the name or number of tho street, or, if the street has 
neither v " • ' • • ' i . ^ » i nr t tl n 


Et C Kfitii 

Jirgiflrttr 


THE BURALV GVZETTE. 
July 16tb, 1910, Pabt IV, r 7C9 
The 12/A Jidv, 1910 


Code 
■ «')url 
ljuf 


Burma’ slnll be Inserted after the word \ppcnJic^^ in Kuie 3 of 
XLVin m the rir«t 'Nchednlo to llie Co« ' 

\\ 11, lilUNDL , 

Ojj J 
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THE BUBJIA GAZETTE, 

September I7th, 1910, Part IV, p 991 
Dated Sangoon, the 12th September, 1910 

Iso 17 (General) — In exercise of the powers conferred by section 122 of the Code 
of Civil Procedure, 1908, the Chiei Court of Lower Burma directs that the following 
alterations and additions which are specified m Part I of this Notification shall be made 
in tho Orders and Rules contained in the Eirst Sclicdulo of the said Code 

[See List of Chief Court Notifications.] 

Part I 

In Order V, the following shall be inserted as Rule 21A:— 

2IA. When any summons is sent for service by a Court to an^ Court situated 
bejond the Limits of Burma, it shall unless it is ivrittcn in English, be accompamed 
b\ a translation m English or in the language of tho locality m which it is to he screed 
In Order V, the foEowing shall bo adde I as Rule 23A — • 

[Substituted by No IC General of 19 8 H ] 

To Order XIII, Rule 1, the following shall be added as sub rule (3) — 

“ (3) Tho Chief Court of Lower Burma directs that such lists shall bo prepared in 
Torm which will be given free of cliargo to parties wishing to tender documents 

m evidence 

To Order XfIC, Rule 4, the Collowlng shall be added as sub rules (3), (4) and (o) — 

‘ (3) The Court shall mark tho documents which are admitted on behalf oMhe 
plaintiff or plamtiffs with capital letters in the order m which they are admitted, thus, 

A B, C etc , and tho documents admitted on behalf of tho defendant with figures thus, 

1, 2, 3. etc , 

(4) IVhcn a number of documents of tho same nature are admitted as, 
a senes of receipts for rent, tbe whole senes shall bear one number or capital letter 
Small number or small letter bemg added to distinguish each paper of the 

‘ (6) Tvery document on admission shall be entered m a list m Form o'jssn 
pared by the Bench Clerk and signed by the Judge ” 

To Order XIII, Rule 5, sub-rule (3), tbe following shall be added — 

\ note of the return should be made m the list in Form ^^Tst * 
lo Order XIII, Rule 7, sub-rule (2), tho following shall be » 

Wio shall give a receipt for them m coliurui 6 of tho list in Form omer»i» . 

In Order XIII, Rule 10. sub-rule (3) shall be re-numbered os (5) ana 


In Order Xin, tho lollowing ahill bo inserted as Iliiles lOA and lOB • ^ 

10 \ Falnbits, mth their iccoinpan^ mg lists simll imt ho iil«l wi 
until lUor the tcrmmation of tho tml i^rnnlH'fid* 

lOB If an^ exhibit included m tho index of coiitcnla of the x 

dr bUTi after judgment, tho fact should bo noted in the column of rtnmr 
and it should 1>c slatctl whether a cons has been bahslituted or no __ 

In Order XVI, Rule 2, tho following shall bo substituted for su|>*rmo ^ ^ 
(1) Subject to tho proviwona of auli rule (2) tnirlhng uid o ic 


IcAlj a 


1 4 «a«r«( 1—1 1 > 1 i 
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wituc&x^, m Courts subotduute to the Chief Court other thui the Court of Small Causes 
of Iteugooa shall bo payable oa the foUowuig scale : — 

“ (a) Ordxnar’f labouring class of Xalite* — ^The actual ruilfra} or steam boat faro 
to ai : 

the . ' • • . , , • 

to a iMillW Vfc •• wj a a. a ^ , * 

each da^ s ab&cuco from, home, uxcluduig o&e day m attcudance at Court, of six to 
tho«e u'ho are residents of places either than the place where the Court is held, and of 
four annas to those who arc residents of the place nheie the Court is held 

“ (b) Piiiy tillage c^urs — Double the aboio rates of daily allowance, same rates 
a» aboi e for railway or f-tcam boat fare or actual travellmr expenses bj boat or road up 
to tbo Umit of lts.2 a day by boat and of four annas a mile by road 

“(c) Persons of hig}i£r ronhs of life, such as CUrls, Tradespeople, Yxcaihugijxs 
and Circle Thitgrgus — Second clas» railway or steam boat fare to and from iLo Court 
or, where the journey cannot be performed b> rail or steamboat, actual IraitUing 
expenses up to a limit of Rs.4 a day by boat and of six annas a mile by rood, and an 
allow anco not to exceed, except m special cases, Rs.3 for each day’s absence from bon e 
to Eurojjcans or Eurasians and Ils.1 to Xalircs. 

“ Notl. — \ non ollicial who doc^ not pay mcome tax, c\en though he may 
hunaelf 'ui a clerk or a tradeamau, is not entitled to be treated as falh;,g 
class (c) 

“ (d) Persona of avptrior rani — The actual siun likely to be spent ta i// 

and from tbe Court, with an allowance, according to circumstacu*, ud 0/ 
except m very hj^iccial casce, Its ^ for each day’s ab'cncc from heme to firJ Mf 
Euiasiaus and lU 2 to Nativ o gentlemen. 

“(c) following any profusion, such as Mcdtcine vr la —.A 

allowance to circumstances 

“ Note — IMicn the journey ha» to be performed partly by r*. J l/Vkil 

portly by road or boat, the faro shall be paid in rcbpcct of the forw r wl'jht 
boat allowance in respect of tbe latter part of the journey Itailw^^ » wuwi«viA<< 

by a Cnnl Court as witnesses, and tra\clling by rad to attend tbe w 

the railway fare to which they are entitled under the rules for the 
without regard to the fact that they may have travelled under a p*« tea 
payment of the faro ’ 

To Order XVI, Rule 9, the following shall be added 

‘MVbercthepersonsumnionedisapubUco'riceror&ervantof lf.i / 

buBicicat tune shall also be allowed m order to give the wiinnvi un f f *A v>u./ 

municatmg with his aepartmcntal superior. $o os to arrangt lor ll,/ va/_,v •*/ t 
duties dunng his temporan absence from hia post ’ 

In Order XVIU, the following -=hall be inserted as Rulo 6A 
“ 6\. Where there are no mterprelere paid by Government, ^lui ih. li ^ 
6ar\ to employ an interpreter in a Civd case, ho shall be pairl ►tjr h V'U* » 

exceeding Rs i per (/i€jn, aa the Court may fix. rbcfccshall la b 

at whose instance tbo interpreter is teijuued and shall be trc>iWl ■»<* ^ ^ 

\U pa\ nientfl of mterpreters fcca shall be made through the r 

BailifTa Register IL ’ 

To Order XIX, tbe loUoHing shall be added os Rules 4 to 12 ; 

4 The officer adjmnwtcnng tbe oath to the declarant ol <41 ' . 

niako the d«?claraat take the oath or affirmation. Then he »)✓/ ^ 

repeat the whole of the statement wntten la the affidavtU u, j , 
tbo declarant should sign tho affidavit, and lastly the oU 4 r ^ 

should sign and dale lU 

“ '1. Fvcr\ affidavit to be used lu a Coart of Justice ^ ^ , 

Court of at ^ ' 

Ir there u a (^s»o m Court, the affidaiil msupport of or ui vj 

ruspcctmg it must also be entitled In the case of * 

‘ If there IS no case m Court the affidavit •■bould b> 1 1 

]>CtltlOI) t f - 

U 1 \ir\ 


ithdaiil (.-oiitauiuie any statement of 
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p VI ^gr^ix^hb, auil evciy paiagwuli shill l>n inimi on' i * i ’ 

may , 

tion 1 _ ini ciiiiuavic suaii do described in such a manner as wiU servo to 

identify Lun clearly, that is to say, by tbo statement of his full mme, the name of hw 
fither. Ins profession or trade, and tho ploco of his rcsidonce. 

“ 8 When tho declarant m any affidavit speaks to any fact within hia own know 
ledge, he must do so directly and positively, usmg the m orda ‘ I affirm ’ (or ‘ JIako oatii ) 
‘ and say ’ 

9 When the particular fact is not witbm tho declarant’s o\iu knowledge, but is 
stated from information obtained from others, the declarant must use the exprcsiion 
I am, informed ’ (and if such bo tho case, should add) ‘ and verily bohere it to be Iru®/ 
or he may state the source from which ho received such mfonnation IVhen the state 
meat rests on fact discIoj.ed m documents or copies of documents procured from any Court 
of Justice Or other source, the deponent shall state what is the source from which they 
vv^re piocured and his information or belief as to the truth of the facta disclosed m such 
documents 

“10 Every pe;,^i making an affidavit, if not i>crsonaIly known to the Com 
missioacr, bhall be identified to the Commissioner by some per&on known to bun, aiw 
the Commissioner siiall specify at tho foot of the petition, or of tho affidavit (as the caac 
may be), the name and description of him l>v whom thn irV + n. <• wHl 


^ kiWAJ rruv**i. 

Is lead and esplamed as herem provided, tho Commissioner shall certify m 

tl O fnr,*- 41 I-I 


WTltlBg 


at 


interpreter 
‘ 12 

bo guided . • * * 

21 As soon ^s the decree of i Court of first mstance m a suit relating 
111 a district m which there is a Land Records establishment has bccomo final, or 
decree has been appealed agamst.wbeu tho dccice in appeal has become final an 
interest of any party of the suit m any laud mcluded in tbo siirvpv Ins been a 


‘22 The certihcato shall bom Form (Civil) 96, and blnll he signed hj theprti'“^’'S 

office! of the Comt ,, 

“22 Copies of all certificates sent to Supcrmtendciits of Laud Itocoru* 
Re^c^trars under these rules shall bo kept lu a separate annual file " 

In Order XXI, the foUowing shaUbe Inserted as Rulo lOA „ 


ibe actual coot of conveyance 


of a civil prisoner shall bo borne by 


.inrio holder ho ihdl onij rccciic Iho'muo olloii alico lor ‘"'’'".""‘i' ” 'rlr k Id" 
■ let lined m eoiilu.eiJK lit iijioii the .jilJic itiou of olio deeiie iioldcr r 
oh ill, hoiiriir, ini the fuU ollo» meo tor oub.irU.iieo. oiid ohm tho dchtor 1= 
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Ibo baluiiu) blull bo di\idccl rutcably auuii^ tho docicc lioldora, uid jiaid to 
them ’* 

lu Order XXI, tho following shall bo Inserted as Kulcs 45A, 45B, 46A, and 57A 
rca|X!ctivcly — 

[45A and 4513 bubstitutcd by AofincationXo 1 1 (General) of 15 10 12 (scop I;41, 

‘ 40 V ^\ hen a debt alleged to bo duo by a third party to a judgment debtor Las 
been attached midcr llnlo 40 and has not bc^ paid into Court under sub luio (3) of 


that rule, tho (Tourt nn\, on 


a notice to 

such thud party in Form Civi 


poijsiblo, he 

scried on tho judgment debtor 


third party 

shows no cause, and admits th 

• - 

to him that 


be should pay into Court tho amount admitted by him to be due, or so much thereof 
as may be suflicient to satisfy tho decree, and that if be fails to do so, ho may be subjected 
to a suit 

“ 57A. A judgment debtor imy securo release of his attached property by gi\ inj 
security to tho value thereof to tho Court ’* 

In Order XXI tho following shvll be substituted for Rule 65 
“ 63 (1) Sales shall bo conducted by tho Baibff or Deputy Bailiff, but tho duty 
way be entrusted to a process sener uben tho property is moveable property not 
exeteduis Rs 50 ui value, and uheo, in tho opinion of tho Court, for reasons recorded 
in tho diary of tho press, the Bailiff or Deputy Baibff cannot personally conduct tho 
sola 

" (2) Subject to tliQ terui of tbo proa iso to Bulo 43 and of Rule 74, some ouo day 
ui oach week shall bo set apart and regularly obsened for holding sales m execution of 
decree . and some arell knoivn place m tho vicmity of the Court bouse or tho pubho 
bazaar shall bo selected for the purpose 

“(3) Subject as afccc&aid, and unless the Court is of opuuou that for any spccul 
reason a salo on tbo spot w hero the property is attached or situated will be more bcnedcial 
to tho judgment debtor, all property, whether moveable or immoveable, attached m 
execution of dccreo shall bo sold at tho t'lno and place selected 

* The day to be set apart, and the place selected for holding tho sales, and any 
changes therem, shall bo reported for tho information of tho (Thief Court 

‘ (4) The foUuumg scale is Uid donn as to tho amount which may be deducted 
from the proceeds of tbo salo of property sold in execution of the decree, as tho oxpcasca 
. ' t as his 


IVhcro they exceed Rs 500 and do not exceed Rs 5000—5 jier cent on the hrst 
lU 500 and 2 per cent on the remainder 

IVhcre they exceed Rs 5000 — at the above rate <>n tho first Rs 5000 iiid ouc 
per cent on the remamder 

[/A« 14<A 3Iareh, 1914 

No 3 (General) — In oxerewo of the powera conlerrui by section 122 of the Lode 
of Civil i’rocedure, 1908, and with the sanction of tho Local Coicrnmcut, the ( lutf 
Court of Loucr Burma directs that tho following addition hLall bo m ido to Rule 65 of 
Older XXI of tho First bchcdulc — 

Tho folloumg shall bo added to tub rule 4 — 

“Tho calculation of tho commission shall bo on the whole amount rcalin.d in 
pursuanto of ono upphcation for execution ] 

“ (5) bubject to tho proiTaions of sub rule (13) of Rule 45B, no further sum beyou 1 
this authorized commu«,ion and the cost of comeyance of projicrty to tho place of 
salo shall bo deducted from the sale jirotccds. 

Note. — A s regards tho tiasclUng allowaate of Eaiiiils gomg out to sell property 
on the sixit, bco .trticle 1039 and item 2J of Appendix 20. (Tn il Service Rtguhitions 
‘(0) When a sale of immo>cablo propeitv is set a^ide under tho iroMsiotis of 
r.ult 'Ij ^ 1 ) below, no coiumissiou ..hill be paid to the Baihff for kUuiz the jruj».rti. 
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THE CODE OF CIVIL PKOCEDURE, 


“ (7) ISo oibcer of a subordinate Court shall rec'' •’ 
ui rtsycct of any sale oi property (mortgaged or otj 
suance of any decree or order of the Court directing 
aUo^vc^l by sub rule (4) above 

“ (8) Tiie grois proceeds of sales shall he entered m Register II and in Bailiffs 
Register I and shall bo paid into the Treasury ’ 

In Order XXI the following shall be inserted as Rule 81A and added as Rule 104 
respectively — 

“ 81A Wlicnoier guns or other arms in lespect of ubich licences have to be takca 
by puichascis under the Indian Anns Act, 1878, are i^old by public auction in executioa 
of decrees, the Court dncctwg the sale shall give due notice to the Magistrate of tbo 
district of the names and addresses of the pmcliasers, and of the time and place of the 
intended delivery to the purchasers of such arms, so that propei steps may be taken 
by the police to enforce the requirements of the Indian Arms Act,” 

‘ 104 If, in execution of a decree, any interest m land which has been suriejcd 
13 b lid the n lines and addresses of the purchaser or purchasers, and the interest thereby 
acquiicd, shall bo certified to the Supermtendent of Land Records as soon as the silo 
h vs been confirmed under Rule 92 (i) ’ 

To Order XXVI the following shall be added as Rules 19 to 26 respectn eJj ~ 


‘ Ills to CoMjiussiiOKrss ior Local Invsstiqation, asd Cosimissiom-bs of 

PARXmON OB TO TAKE ACCODJSTb, OB FOB THE EXAMIN VTIOU or WITNESSES 

‘ 19 [As amended by Notification No 24 (General) of 23 10 II ] Civil Coiuls 
m issuing coinmisiions mil bo guided by the provisions of Rule 15, and subject to tiw 
piovisiona of Rule 23, iriU cicrciso thoir oiro judgment m fixing a reasonable sum wr 
tlio expenses o! tho commission , 

‘ 20 Undei Government of India Resolution in the Homo Depaitmciit (Judicial 
No lOllOl, dated the 2Ut July, 1875) Judicial Officers aro prohibited ftom acwptuS 
any lomuneration for executing commissions issued by Courts of other provinces 

21 It IS to be understood that no part o! tb© lee sent for the execution of a 
mi's&iou 18 to he accepted, either personally or on behalf of Government Iheciecutio 
of a commission is an official act winch Judicial Officers aro bound to perform "uc 
called upon, and is not work undertaken for a pri> ato body 

22 In all cases the unexpended balance, which remains after all charges Laxo uv 
deducted, should bo leturned to the Court issumc the commi^'^ion 

“23 

accounts, 

Comn ^ tj 

foi tliQ first tM o hours and one gold mohur for each succeedmg liour 


‘ Ills 10 CoMMissioNLus ion \MixNisrLKU-u on Oath or bOLLSiN ArwuUAimN 

TO V DlCLAKANT Oi AN AFiiUAVIT 


the said declarant 

“ Provided that — . i , r.. l!i m u' 

(a) tho administration of the oath or of holt-mu allirniatioii tlocvvnt 
Couit shall bo authonxed by tho Court by oidcr m wTiting . 

(5) if more than ono aifidaMt js taken at the tamo time mil plate, uiu 
boR»8(orcachivflidivita£tcrthokn.l, , ,, , 

(c) in no ciso sball the fees for taking any number of ulhilavila 

timo and pbacQ exettd Bs 80, . , , i .i.n. t e 

(dj in pviipcr buits and ujqjcals, wlicii tho athdavil of v J mjt 

bliall bo charged . i ...w lUbi» 

2o Mild vv Its taken uiidi r Rule 24 fhall bo taken out of Court bo 
sh dl boroLimed by thoComiuisaiuuerforadiumibtcrmg the oath or bolemii 
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36 order 


s as the 
ned and 


^art-fees on plaint and petitions — the full value of the stamps ncccosary. 
fees— the full ^aluc of the stamps necessary. 




XLI, Rule I, the following shall be added as sub-nile (3) 


“ rORM ISA. 

iorm of Certificate of the Pajinent of Fees for the Custed} of Attached Property. 

• Ds the court of 

„ Ci'il Case Xo of 19 . 

TO THE B Arr.TK K, 

Reference Tlie warrant of attachment of lu tic po'session 

b«ued for esccutioo on the at 

19 . 

Certified that a further sum of Rs. has lecn paid m stamp* for custody 

left* under Rule 2, Article 3 (fc), of the Process fee rules m respett of the above mentioned 

attachment. 

Court CUrL" 


THE BLTJIA OAZEITE, 

OrcEjujEB oBU, 1910, PoFT fV, vr 1230-1231 
The 25'h yotfiiiOer, 1010 

j (Ceneral) — In exenase of the powers conferred h\ eection 122 of the Code 

^ I'll Procedure, 1903, and with the sancLioo of the Local Goi crniucnt, the Chief 
Burma directs that the follornDg amendments shall Li made in Order 
n ^ Schedule to the Code 

n) The loUowmg ihall Le substituted for Rule 2 : — 
dccr« foreclosure, if the plamtilT succeed^, the Court shall jia-s a prtluuinarj 

(fl) declaring the amount due to tie plaintilf for principal and mtcrest on the 
mortgage at the date of the decree and for hi< costs of the suit (if ani) 
awarded to him, or 

V') ordermg that an account be taken of what will be due to the plamtifl for 
pnncipal and mtereat on the mortgage on a da> within three months of 
the date of such decree to bo fixed b\ the Court, and for hi* costs of the suit 
as aforesaid, 
aua uirucliug 

(c) that if the defendant pais into Court tie anounl detlarcd L\ the decree to 
be due or the amount found due on the account ordered on or beforea <IjIc 
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THE CODE OF CIVIL PROCEDUKE. 


“ (7) No officer of a subordwate Cour6 shaU receive any largei cojnmi'^s.iou or fte 
m resjicct of any sale of property (mortgaged or otherwise) held m eiecutioa or pur 
suance of any deciee or order of the Court directing or authorizing such sale than that 
allowed by sub*nile (4) above 

‘ (8) The gross proceeds of sdes shall be entered m Register II and ui Baihfis 
Register I and shall be paid into the Treasury.” 

In Order XXI the following shall be inserted as Rule 81A and addid as Rule 104 
respectively — 

“ 8IA. Whenever guns or othev arms m iu»pect of which licences have to be takca 
by 2>uroha5crs under the Iiidiau Arms Act, 1878, are sold by public auction in execution 
of decrees, the Court directing tho sale s^li gi\o due notice to the hlagistrate ol the 
district of the names and addresses of the putchasers, and of tho time and place of the 
intended delivery to the purchasers of such arms, so that propei steps may be taken 
by the police to enforce the requirements of the Indian Arms Act ” 

” 104 If, m execution of a decree, any interest in land which has been sunrjed 
IS sold tho names and addresses of the purchaser or purchasers, and the interest thereby 
acqmicd, shall bo certified to tho Sopermtendent of Land Records as soon as the sale 
h 11 been coafirjiicd under Rule 92 (i) * 

To Order XXVI the following shall be added as Rules 19 to 26 resjcctncly — 

xo CoJimssiioNiifis iott Locai, Investjoation, vnd Commi&siovlbs or 
Partition or to take Accounts, ob eob the Enawination oe Witnesses 

“ 19 [As amended by Notification No 24 (General) of 23 10 11 ] Civil Couits 
jji issuing commissions ivili be guided by the provisions or Rule 15, and subject to the 
piov isions of Rule 23, %nll ciercise iheir own judgment la fixing o reasonable suin 1°*' 

■ India Resolution m the Homo Department (Judicwl 

V- ,, 1875). Judicial Officers nro nmlnlutPil from n-ctcptuig 


ot A commission is an official act which Judicial Officers aro bound to perform when 
called upon, and IS not work undertaken lor a private body . 

" 22. In all cases the unexpended balance, which remains after all charges bavo 
deducted, should bo returned to tho Court issumcr the commission , 

2^'*rtitiouorlotAW 

d three gold mobur* 


“Ills 10 COMMlSSIONEllS lOll APMINlSTLmNU ON OAfU oil bOLEilN 
TO V DLCLARANT Ofc AN AvilDAVUT 


tbo bald declarant . 

“ Provided that— , , .t,. .« tlim >“ 

(а) tho admmistratjoii of the oath or of hokuiii alliniialioii ibcuHv 

Court shaU bo autliori/cd by tho Court Lj ordor in writing , 

(б) if moro than ono affidavit is taken at Uio eaioo Imu- utid plaw, 

bo Its a for each iflidivitttftcr tholirst . , i i 

(c) m no cibo ahall tho ftca for taking oiij nunibir i>l nlhdivua 

tmiQ and p! ICO evtetd Ks SO , ..•.Im no hv 

(</) m jviujjcr buiU and iijijic tls, when llio ufiidav it oi v ) v"! vr • 

bli ill bo charged . I la hi-’ 

Ja Mli'l k\it« t iktn umhr Uulo 24 bhiill boluktii out of ‘V m,, uftiruuHom 
.1. ill bo rvUmi cl by lliu Ccjmimaio.iti lor loIimiusUriDs Ibo oal U icr »olc mu ic 
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20 No feo shall be cliargcd for tho administration of an oatli undi.r the older 
of anj Court other than those specified m Rule 21 ’ 

In Order XXXVII, Rule 2, the following shall be tnscrUd as sub*rule (lA) : — 

‘ (lA) Iho sum winch shall ordmanly bo entered in tho form of summons as the 
sum which tho plamtiS will bo allowed for costs m tho decree, shall be ascertamed and 
fixed by addmg up tho amounts of the following — 

Court fees on plaint and petitions — tho full value of the stamps necessary 
Process fees — the full xaluo of the stamps necessary 


In Order XXXVII, Rule 2, sub*ruld (2), tho following shall be inserted after the 
words ‘ pursuance thereof — 

“ or of his applj mg for such leave w ithm ten daj a from the service of t he summons 
on him and on proof that tho summons was duly screed on him more than ten dajs 
before.” 

To Order XLI, Rule 1, the following shall be added as sub>rule (3) 

as mail) 


« FORM 16A. 

lorm of Certificate of tho Payment of Fees for tho Custod) of Attached Projxjrtj 
IN THE COURT 01 

Cnil Case No of 10 

TO THE BAILItr 

Reference The warrant of ittaebuicut of the po'sc ‘•ion 

issued for oaccution on the at 

19 

Certified that a further sum of Rs has been paid m stamps for custody 

fees under Rule 2, Article 3 (6), of the Process fee rules in rc«p'>tt of the abo\c mcntiomd 

attachment 

l)a(al C rlttrl 


IIIL BURMA GiZLni, 

UicLJiiJLu Jan, 1910 Pvkt U ir IJoO-lJol 
Tkc2oh Ur. UlO 

No 22 (Ociicral) —In extrcise of the powers confermJ b^ sitlion 122 1 1 the 1 odo 
t-iMl Pioccdurc, 1908, and >nth tho sancUou of the Local 1. mhiu ti t, the (^cl 
Wirt of Lower Burma directs that tho following ainendinents si all b< m « K m Unier 
aXXIV of the lirst Schedule to the (.ode 

(I) 11)0 following sL ill bo substituted for Rule 2 . 

luasuitforforcilosurc if tho ilaintill succeed- the Court shall i a-» a l rcliu iiuri 

univo either — 

(o) declaring the miouul duo to tU iluntill for irumial and uin i l on tlo 
iiiortga{,c at tho d itc of the decree an I f r hi* costs of tl c suit (jI a-n ) 
awinlcd to him or , i . j , 

(0 orJirmg that on aicount be token of what will bo dui to t-u i.o...liU ir 
lirincjjul and uitircst on the mortga,,t ou a da\ «‘tbui thnv n.octh» ol 
tho date of such decree to be tia.vdb\ theCoart, ..rJfurL.si'-k.ts'-lt-c*- 
isafoa-xuJ 
1 din.-..tm, 

('■) tl at if tl difinduit i»a\» mto (.ouit tLi ao o-nt divLuid 1 \ t-c nixm. to 
!*<■ d) c ef till) -iii'iiimt fi.unil due on tl i. a Vv, a 1 1 fdc*% 1 <■ ii< r l» Ta > 
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■iHis com: or civa proobdukb. 


(2) 

(3) 

«) 


orciercj, si Mmths^ram the^° to 1 '"° ‘'”5 

due, together witliintcre&t on tliA a * C/ourt the amount found 
I® amum from oTtW 

«couat Ins bee.' t°U„ ”/™“ ‘'>0 <>»'» »P to ah.ch ibe 

1 delu er up to 
Sin Ills posses 

incumbrances cra-itS '^lllrnanaff mortgage and Iroli aU 
01, where the plamtift daima^hu^^*^ or any person claiming under Inin, 

propTriyitr ■* ~y. 


soil” in Rule 3(1). 
xed”mRuIe5{I)j 


decree, either— 'f “o piamtilt succeeds, the Court shall pass a prcliimnarj 

fa) rWlfls-ivi/^ * 1 .,, - , . 


(n) deloiidant Jo. p.mo.pal a..d mlo«sl on th. 

"pSmi I”* dttc to the dcJcndanl for 

thS of ?“, ? “PtlSago on .1 day w.thm three inonlf.8 of 

« atLld, Coot', aod for Ins costs of tlio smt 

(c) t^'o Pjaiittiff pays into Couit the amount decUied by the dccrco to 

date s!» , “““"t ordoted, on o. betoro . 

bem" <31 tlccico, or m tho ca^o of .ui ictutmt 

foiSfj ?W from the date of dcdaimg m Court tlio amount 

fi tif,. ^®S®fhcr with interest on tho amounts paj illo at tL ralo cf 
« hirh n,/.* from the date of tho decree or from the date up to 

del i’®®” paimciit. the defendant ^liall 

211 >,.a n ^ plaintiff or to suth person as he appoints all docuacaJ* 
if fn power relating to tho mortgaged property, and ^hoHi 

^ ^uired by tho plaintiff, lo transfer to him frnn fmm luorfgugo and 

person ilnmuig 
,bj those unJ<f 

• llliupyoa*-!*’***' 


{U) that, if payment of such ainounU is not made on or before the da^ luid for 
pajment, tho pUmtiff shall bo debarred from ill rulit to n.di<ni do 
liroijcrti . ° 


projjcrt^ , 

(o) '■ri‘«N'oids“forpajmuit” shall bomsoilcd.ifler the word ■‘lucd”iuRule8(I) 


iiii: mtiiA OAZLiit, 

Piui IV 

'Jhi. JStA JUll 

(Omcral )— la titrtiso of tho XKiucrs toiihrml b> mlUoii IJJ of thv I t 't 
ol Cull Iroctdurc, 1003, and with thu saiittiou of tho I.oc il (joitnaiii lit. tho U*” 
Court of I/jwtr Burma dincts that ibe following addition bliuU to iiiado to Ofdcf 
of llio 1 irat fcscbtdulo. — 

In Rule 66 tho following sli dl Iki adJid it tht tiid of Mib rulo (.'j 
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th\t no such nutu-o fhall l>o n(x:i«'>jr^ in (lio t.t«j of mot table projicrty 
not cxtoc»luig ILvJoO m raluc. 

The li>tA Atijutl, lull. 

No. 15 iGcncrol). — In cniti'oof (Ito |K>w«.ra toiifirm] ^cction 111- of tlic Code of 
C«nl I'rwcodurc', 11K)8, and »ilh tho umtioii of tlio Ix>c.il Gutcrnniint, tho Clutf Court 
of louxr Burma directs tint llio fnllouing altcralioos bo made to Order V of the 
Tirbl Sxhcdulc. — 

1. • ! • 1 . ‘j: 

•ISa’ 1.' . 

the Court Miaii cither ttko down tho dc|>osilioii of tho peon scrauig tho suuimons as 
to the time uhen, and tho manner in which tlio summons was sorted ; or causo tho 
];«on to make an athdatil betora the Uailill if tho Baihil has been empowered to 
odnunuter oaths; and shall traiuimt tho same, together with tho summons, to tho 
Court whciico tho summons unginallv l^aue<L 

(2) Li tho case of process received from India and Vp|<cr Burma if the person on 
whom the summons is to bo Mrved is not {tcrMnally knuu-n to tho process server an 
albdavit or dcpu'^ition hy tho [crwii who [wiiiled out to tho process server tho said 
jicrsonorhisoniinir^ residence or place of Luamcss shall also bo attached to the summons. 

(3) When a process is forwarded for service b> ono Court ui Ixiwcr Burma to 
another Court m Ixiucr-Buriua ami when tho (K-non on wliom tho procc<» is (o bo 
served u not iwrsonallj known to (ho jirocess server the case, in connection with which 
tho process was issued, shall not bo heard cxjntrle without an nnidavit or dci>ositton of 
bOmo person who iwmKdout to tho ptoccs* bctvcr Ih© person to be served or tua ordinarj 
residence. 

I'liQ onus shall bo ui>oii tho person at whose instance the suutmons is issued, either 
ImuscU or b> an agent, to j>oml out to tUo ptocesi server tho iwison on whom tho 
process IS to bo scrv ed or hu orduury residence or place of business. 

(4) When tho summons hvs bwn tetunicd b> (ho process-server under Kulo 17, 
odeclantion of duo service or of failure to servo shall bo recorded lol'orm tCivd) 40, ancl 
sent vritb tho suniniuns to tho Court b> which it was issued. 

The 4th April, 1012 

Xo. 0 (General). — In exrreiso of the ^K>wer^ conferred I" section 122 of the Code of 
• . , • vernment, the Chief Court 

; , , . : bo niddo in Order XXXIV 

Tho loUowfing shall bo substituted for Buie 2 : — 

In a suit for foreclosure if tho plaintiff euccocfla the Courf slnll cifiui — 


lA) 


mortgjgo and from .ill incumbrances created by tbo plamliO or an> jicrson 
claiimng under him, or, whcio thoplamtiff claims by derived title, by those 
under w horn ho claims and shall also if necessary put the defendant in posses- 
sion of tho property, but 

(B) that if such pa^ meat is not mado within tho said ])enod tbo defendant shall bo 


and mil _ , - ^ j -j 

above. ° 

Tbo following shall bo substituted for sub rule (1) of Itulo 3. Where tho 
defendant pajs into Court the amount declared due as aforesaid, withui tho sard period. 
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together with such subseciuont costs sa are mcutioned m Rule 10, the Court shall ps! 
a decree — * 

(а) ordering the plaintiff to deliver up tlio documents whicli under the terms ot 

the prelnninar} decree ho 13 bound to deliver up, 
and if fco required, — 

(б) ordering him to re transfer the mortgaged property asdireetedm the said decree, 
and, also, if necessary, — 

(c) ordering him to put tho dofnidapt 1 » « - t ■< 


excoj 1 / n, 11 - xii^Kau ot toe direction contained m clause B thereof, there shall be the 
folloiving direction — 

1 liat if such iiayment is not made withm the said period the mortgaged projjert) 
and the proceeds ef the salo (after defraying tlieieout 
111(0 Court and applied m payment of nhat la due to 
- ^ „ vx,--,. with subsequent interest on the said amount at tbo 

rate of six per cent per annum from tho last day of the said period up to tbo actual date 
of loajiz ition by tho plaintiff and subsequent costs, and that tho balance (if any) be paid 
to the defendant or other persons entitled to rocoiie the oaine 

Iho following shall he substituted forsub^rule (1) 0 / Rule 5 

Whero the defendant pays uito Court the amount due as aforesaid wjthm the said 
poiiod together uith sucli subsequent costs as aro mentioned in KuJe 10 the Coujt shall 
iwss it decree — 

(a) ordering tho plaintiff to dchier up tbo documents uhich under (ho (crnia of 
the prchiumary decree ho is bound to deliver up, 
and if so required, — 

^l>) oidennglmuloie tiansicrthe mortgaged property as directed m tho said deevee, 
and, il&o, if neces»ar 3 , — 

’ >jon of tho propertj 

« the Court shall eitlior— 


(A) that if the plaintiff vsitiim (be sud i>criod pays into Court tf e said amount 


mortgage and from ill mcunibranccs created by the defendant or any 

claiming under him, or, where tbodcfcndantclaims by derived titli, by tn 

under « horn he claims and shall, if uccevsary , put tho plaintiff m posse 
of tho property, but • 

(B) th 


proiiorty bosold, or , , ,1,0 

( 2 l Order that an accovuit bo taken of lUo unouut duo to Iho dcfiu 1 
im}rlo''c,o for principal and mlorestand, afUr lUotikmg of the sud atcouut, 1 
prchmmiry decree is ibovo „ 

liio following slinll bo substituted for sub-rulo ( 1 ) of Rule 8 
tMicro tho plauitid piya into Court tho imiouiit duo as 
jicriod togctlicr with such subscqiieul costs us uro lucnUonid m l>ul« 

''\a) oidtruig tbo dtlviidant Vo deliver up tUo docmi ints viliuh under tl o t*rB' 
the prtJiminary dcirco he is hound (o dihvtr up. 


(c) ordering him to lUl the milill lU » ul the 1 
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THE EURMA GAZETTE, 

OcrODER lOxH, 1912, PvRT IV, r 1121. 

Tht 16/A Oclobtr, 1912 

No. 11 (General). — In esorciso of the poncrs conferred by section 122 of tbo Code 
of Civil Procedure, 1908, and mth the sanction of tho Local Government, tlio Chief Court 
of Lower Burma directs that tho following alterations shall bo made m Order XXI and 
in Appendix E of the Tirst Schodulo of tlie said Codo — 

For Rule 45A substitute the following 

“45A (1) Before issuing a warrant for tho attachment of mo\ cable property which 


the Bailiff considers should he cinplo3cd 

(2) In scnduig tlio warrant tor execution to the Bailiff the Court Clerk shall certify 
it the foot of tho warrant th it tho receipt granted by tho Baihff for the nccc««ary fees 
has been filed in tho record, the Bailiff shall then endorse on tho n arrant tho name of 
the process server to whom it is issued for execution If a tomporar> peon lacmplojcd 
for tho custody of tho attached property, tho process server shall state in bis report of 
the ‘vttachzncnt tho name of tho temporary peon employed and the date from Mbicli Ins 
duties commenced 


of any such further amount shall immcdiatclv be certified to tlie Court Clerk by the 
Bailiff m Form 1 TA of Annendix E 


holder a.s oofits 

. 

tho amo ' ! 

on rocon 

entry to that effect m the diary 


»rto tho TreasurMo Process ser%crs Ices ( \\ I \ I.a« md lu-tico ( oiirt» 
of Law ’ — ‘ Court lies rcnluod in cash ) 

(6) Tho rcinimeratioii of temuoran poons cuiploied to take charet of attailid 
proi>crty shall bo paid direct b> th 
Before passing such order, th 

rM\mt of tho attachinriif anti mu'. ‘ 
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the peon or peons concerned, whoso acknowledgment of receipt shall be taken in Bailiff's 
Register I. 


amount that is chargeable for peons incfadmg the amount of the last payment, lie shall 
direct that the excess bo refunded to the payer. 


IS in the hands of the BailiS that officer shall make the refund m the ordinary 
prescribed in Ins Register II for re payments. If the amount has been credited into 
the Treasury, he shall prepare a bill for the amount to be refunded in the proscribed 
treasury form and shall lay it before the Judge for signature with the record of the case 
m the same way as a bill for the remuneration of temporary peons Before signing 
tho refund order, the Judge must satisfy himself that the amount is available for refund 
by examinmg Bailiff’s Register I and the record The bill when signed by tho Judge 
Will be given to the payee, with instructions to present it for payment at the Treasury 
or sub treasury ” 

For Rule 45B substitute the foUowmg : — 

“ 45B (1) In addition to tho fees payable before a warrant issues for the attach* 
moat of moveable property under Rule dSA, the Bailiff shall require the attaching 
decree holder to deposit a sum of money sufficient to covet the cost of attacbincnt 
other than the pay of peons employ ed to take cliarge of it, for such period as the Eauiif 
may Cf 

whio] 

place 

tondmo ...w - wv«, .. , Vs. ^ ^ 4 

property, 

(2) If the attaching decree holder fails to comply witli the Bailiff h requisition, 

warrant shall not bo issued. _ , .-v 

(3) Sums thus deposited shall bo entered in tho Bailiff s RegistcM I and li « 3 

re payments thereof shall be made according to oxistmg orders 

^ rV *i « „ tho Uaihff shall state tlio ixiriod 


given imv he suhspriuenflv withdrawn by 


ordri of the Lourl 


’ so fir Ilf 


i:l 


iM lit mg the cvpiry of tlio firm pri-.trilicd in lliiloOS the ollucrsti m rof* m 
I utiv'iit mil forward it without I ■ |,o Jkwlilf, ‘ 

(«)) When projxrly H rcmoi ■ ■ . • ^ Hthoi.rul«‘' 

own hoIo re^lioiL'ibilily , 1 , ,, , •''* 

L imiol from il« n kturo I * , . . • 

|K F'.oil ti « ii-tixlv of tlx , 

I 
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arrangement (or its safe custo*!^ under hn oww »u}kcr^ won as may bo most conrcniont 
and oconoiuicaL 

(10) I( there bo a GoTcrument |»imd in or near Iho place where the Court la held, 
the Bailid elnll bo at libcrt j to place m it auch attached lire slock as can bo properly 
there kept, m which caso the pound keeper will bo responsible for the property to tho 
BailiQ and shall rccoiao the same rates for accommodation and maintenance thereof 
as are paid in respect of muKiundcd cattio of the same description 

(11) Wicneacr property is attached, and any person other than tho judgment- 
debtor shall claim tho same, or an\ part of it tho ofliccr shall nCTCrthcIcss, unless tho 
decree holder desires to w it hdrau t he attachment of tho property so claimed, remam m 
pov<«&aion and shall direct tho claimant to prefer Ins claim to the Court 

(12) If tho dccreo holder shall withdraw an attachment, or if it shall cease under 


It shall bo refunded to tho ilocrcc holder in tho manner prescribed for such refunds in 
sub rule 9 of Rulo 4o \ Any dilTcrenco boluccii tho cost of attachment of moa cable 
property (other than co-t'i referred lo m Itulo 45A) and the sums deposited by tho 
attachmg decree bolder shall, unless the diflcrcnco is duo to tho fault of the Baihff, bo 
recovered from tho sale proceeds, of tho attached properly, if any , and if there aro no salo 
proceeds, from tho attachmg decree holder on tho application of the Baili0 If there 
13 still a deticiency, tho amount shall bo |>aid by GoTcmmcnt 
Appendix E.—i’or Fonn 15A sulxhtute tho following — 

No. 15A. 

form of CERTII ICATE of the PAYilENT OF lEES FOR THE CUSTODY 
or ATTACHLD PROPERTY 
In tho Court of 

Clad Case No of 1') 

To 

Tiio COUlir CLERK 

Ri.FERi.NCE— Tho warrant of attachment of in the possession of 

lasuetl for execution on the at , 

Certified that a further sum of Rs has been paid in cadi for custody fees 

Uiuhr Rule 17 (1) (t) (2) of tho rioccss lies Rides in resjiect of the aboTO mentioned 
attachment 

D(i/al liiiihff 


THE BURAIA OAiSElTE, 
riRRUARN 4x11, 1911 Pint IV r 91 
TJie SlilJantiary, 1911 


'do to a Depute Ue^i«trar Proaidcdthat — 

(0 Wliiii t l)<.put\ Hc^i'tiar "-hall refu'o ina unoontc -tetl ajiphcili 


iiiiili r tho. 
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rule, tbo matter bliall, at the reijue^t of tho applicant or Ijls Advocate or Pleader, le 
letctrcd to tho Judge 

(ii) A Deputy llegistiar inaj refer to the Judge any matter u hich ho considers to 
bo 0 , fit and projter one to be so referred by reason of its importance or difficulty or 
novelty or by reason of tlie order to bo mode thereon being appealable or for any other 
cause — • 

(1) 

(2) ■niitten statements. 

(3) j^ppijcations tor special leave of the Court to file plamt when such leave is 

necessary. 

(4) ApplicatjoDs under Order 1, Rule 8 CD for Invo to sue or defend on behalf of, 


f5) 

(6) .. 
iV 

(8) Applications 

ad Itfem of 

(9) Applications 

notices. 

(10) Applications 

(11) Applications 

( 12 ) 


lo 3 of Rule 2 

oxuci Ji, jvuie 4, to join oaiisca of -mt rm >n t e 1 1 W the 


for the admission or ap^iomtincnt of a nest friend ox guardian 

a minor or new nest fnenda or guardians ad bicvi 

for fresh summons or notice and for short date suninionses and 


for ordeis for substituted service of summons, notice, or oificr 
for tran<»»tt»o« nn of r - • i " 


undefended list of causes , 

(13) Applications for transfer of suits from the list® of contested suits to any other 

list 

(14) Applications arising from tbo death, inamago, or msol'cncy oi pait«8 

suits or petitions or from tbo assignment, ci ration, or doaolutiou of any 
interest, estate, or title, pendente Utc , 

(15) Appbcations to amend plamt, petition, or subsequent proceedings ul ere 

atucnduiont asked for is purely formal All amendments wbetl^ 
by order of a Judge or under this rulo shall bo attested by a Depu 
Registrar n ? , t J 

(Id) Applications for further and better statement of particulars under Ur c • 
IVute 5 

(17) Applications for leave to file further UTitten statements 

(18) Applications for oidera for discovery and for oidcra conccruiuc tho ndnu • 


(10) 

( 20 ) 


(21) 

(24) 

(23) 

(-’D 

(A-.) 

(2-5) 


sale or otUcc\\ific, with power to order issue of notice under j 

Rules JO, 22 or 37, or where notice is othcrwi o nccc'i ary or con 
desirable , , 

Vpplications for order for the lrausini'‘aiou of i ikirco with Uio i 
certificates, etc , with power to i^mio notice uuilir Oniir , 

Rulo 22 I c it of ft 

AppUcitions for the oxccutioii of a document or for the cn ortcm i 

negotiable mstrument under Order AAI, Rule II 

tpphcation-s for ox.umnation of |iidguu-iit debtor to his proj ) 

Ordir \AI, Rule 11 


(27) Ipjilic ktiojH fur conlirimtinn 
if inimo'iiallo {ru[*trla 


I f ^ il( uid r* rlilit «t< « f ‘ ' 1 


tf/ ft-*r 
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(2^) Xpiilintioiv^ for [w-k.'* -^siou umicr Order XXI, Rules 0> ind OG. 

(20) \pplicitions f»)r fiiiociil co-vt** m roimcclton willi Uio -ilt-ichmcnt sdc of 
immoveiblo jtroperU 

(30) Application^ for Rjwcnl directions to tlie Railid ns to the '.mice or execution 

of anx process of the Court. 

(31) Vpplications for onler for \\itljdri\nl of attnehment or for return of a 

(32) \i 


(33) 
(31) . 


‘'s unutr 

anse>» for tho ilaj, and 


(35) \pplicatious for stattinent of names and disciosuro or pauiitn u. 

iml nsulcnco under Onler WX, Rules 1 and 2 
(30) applications for Kaao to lasuo execution under Order XX\, Rule 9 

(37) Applications for leave to sno or defend in ybrwo pauperis, and inacbtigation 

as to the pau{KiriMn of iietitionor for leave to Mie or defend a suit or to appeal 
as a (wuper 

(38) Applications bj recciaers and other'' relating to the minagemcnt and disj osnl 

of projXTt^ , 

(39) Applications for orders of reference (o arbilrntion unless the suit is in one of 

tho lists of causes for the daj 

(40) Applications for orders requiring a p.irl\ to a suit or matter to produce auu 

toa^-f. M iM tl o n.icf rwk anr document not in tho English language m 


(41) 

(42) 


Cliief Court, or accounts filed m such recoruft uv 


(43) 


ofliccr for tho production of a public rccoru or 

(44) Annliratinns for insneclion or copj of a \iill 

(45) prisoners and others uiuier tic 

(40) of applications under the Indian 

r ,1 aflministr itioii Act 1881 the Court 


Registra 
"alhin e 
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No. 19 

1908, and w 

THE BURMA GAZETTE, 
OCIOBBR 2Isr, 1911, Part IV, p 922 
CHIEF COURT OF LOWER BURMA. 
NOTIFICATION 

Bated Jtangom, the mh October, 1911 

1 

makes the fo ■. 


in the oxercii 

^ UAiuuiaiv^ivu jurisaiction — 

TI.A 



W.LV ueaeem&d to have been ahored or superseded by the rules secondly above 

mentioned 

Ordeh LIIL 

Original Side Rules of Procedure. 

Prtfinnnary. 

1 In these rules unless tUete is something tcpugn'nit m the sub;eet or contort — 
(3) Tho word " Judge ” means any Judge of Iho Chief Court . 

(2) The words plauitif!” and “ defendant respectively metudo jiotitionci And 
respondent in ntisccUaneous proceedings 

2 In the absence of a Deputy Registrar an Assistant Registrar shall exercise all Ibo 
tunotiona of a Deputy Registrar under these rules 

3 Except Upon close holidays tho ofTices of the Court shall bo open to the public fof 
business from 10 30 a m until 4 30 p in on all week deja except Saturdays, uiJ 
Saturdays from 10 30 a m until 2 0 in 

4 " 


Hpcciuea 111 Uulo 1 abovcmcutioncd. In the oicnt of tho absence of both 
Itogistrirs, such apphcatioiis if of an urgent nature, mij bo made to tho sitting h 
Clnmbors 

tmUlttUon of ProcecJtngs 


'Ibo matter sh ill bo dniilcd into pamgrapba uuoiUred ronwrcutivil), 
luragriphhliullcoiitaiiiftsnc irlv asma\ l)OnM;mritenllri''ilion Ditcsniiil m 


util l>i«i <1 lit 
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6 Tho fin>t two iwiragrapUs of the jiroccdiiig nilo appl^ to copies of documents 
intended lo bo M'rrcd iiiwn other part ica to ft suitor proccedmg Press copies shall not bo 


on csnondcnco rclat ing lo amts or proceedings before the Court can beattended 
to, but any person haring business in tho Court or its oflice shall transact tho same m 
P’raon or bj a duK authori7X>d agent, adsocato or pleader 

9 Escopt m plaints and in iKlitionsmiUatmg miscellaneous procoedmgs, tho nanies, 

descriptions and places of residence of tho plainlills and defendants, other than the lirst 
plamtifl, defendant, petitioner or respondent, need not lo set out, but the words and 
another " or “ and others,’’ w hichoi cr may b© applicable, shall bo added after tho nanio of 
the first plamlitl or defendant. , , . , , j 

10 In oTcry document relating to a suit or procceihng already instituted, tho number 
of the suit OP proccedmg shall bo entered before tho docuniont is presented 

11. A party . .adi ocato or pleader presenting a wTillcn 
tion, except m maltora as of course, shall send a copy or copies therwf to the other party 
or parties to tho suit or proceeding or their adaocato or pleader withm 24 hours from tbo 
tunoof presentation of tho document . . j .,i, 

12 In oTcry i«tition tho section or sections of tho Act (if any) under which tho 
annlipani flin order allied for b\ him shall bo stated , ^ 


in the c'hli’court ‘ The senTorinterprelcrs eliall Mcm'so the poeer tonicirca by tnis 

defoctneiugrammar.fopia.orolhcrwiseitsballborct^^tothepc ^ Doimtv 

IS Plemte, nltUen elntemonts and nlBdnvite ehall be '» ? 

RepMtnr .1 ,11 ord-nanW l>o nrojecntcd to a Deputy Registrar, but when 


examino the correct^ncss of tbo court fee and if, m hw opmion, it is ** 

inform the lulr-,.*, il « same and return the document to him if tho 

adcocateorp 

w nocessar j ’ 

of the Code a 
party coatonds tha* ‘ 
shall submit tho dc 
properly stamped, 
lection 30 of tho 0. 


f r-tf. An Iho doniment Ls correct the i^epuii iW6* 


•n’ t avo to offer regaramg u»c - 


Ho bliall then submit tho plaint or petition to the Juage lor oi< 
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T. matter of rJght and of course, notice shall ordinarily bo issued to tlio other paitj 
mierestcd to show cause why tho order asked for should not l\o granted If apatt\ 
making an application desires that the order ho asks for be iiiado without notice to am 
other party intorostcd, reasons for making the order without such notice should be set 
out m his petition 

•20 When application is mado for the Court s permission to a plamt or apphcation 
being verified by some person other than a plaintiff or person on whose behalf the appbea 
tion IS made, tho application must be accompanied bj an affidavit bj tho person pro 
posmg to veiifj, showing clearly his comicction with the facts alleged m the phint or 
ipphcatioii 

21 If an agent desires to lu&titute or defend a suit or proceeding on behalf of his 
principal, ho shall at tho time of prosentmg the plamt or filing his written statement 
jiroduce anj original power of attomea which ho may hold, if it is not already filed ui 
tJio Court 

A Deputy Itcgiatrar shailox iinmo the power of attonic\ and if it contains the nccc^ 
s iry powers shall make an entry to that effect at the foot of the application for leave to 
verify or tho affidavit filed m support thereof under Kulo 20 and return tho pouer of 
attorney , piovided always that anv plaintiff or defendant sliall, on rcceuuig notice 
Tcriuitmg him to do so, forthwith produce and leave such power of attorney at the Office 
of the D< ^ 

22 

of tho C 

initials, c _ . 

language, a duly authenticated translation by a licensed translator of tho Court must to 


copy ‘ Compared with tho original and found correct” and shall initial tho sainp 
24 When a plamt oi document initiating a proceeding has boon ” 

registorcd, its number m tho register shali forthwith bo entered on tlic face of it, niiu 


execution of decree, or clan 

projicrty under Order XXI, , iliratn-n 

*’? . 2 IW. 2 JJ s pC}!-tyt4>3 pTOJ/cwiR’y cv/uorccdniiiUovccpt an apj 

to bo lua 
20 

for sorvic , u v 


or dcjxjMted witliin ten davs of tho date of tho order on winch such ct 

luoccss or ailM'rtivi'nierit is In l>n issiird In default of that bcuiR done, ^ 


tcting tho is'^uo of tlio procc*'!' , (i.j. jm*” 

dS When a jictitioucr for Lellfru of Atllinn>*>lretion or pro f^iU 

[Miuiteil V gu irdnn of tho jk reou projjcrty of a minor on gninf* ^ tl 
npklo thoKiunty required to bo fumielud h\ him ^ 

n for funin,hmg M tnnty J. u. Ih<» .nUmhd from tl 0 date, of ‘ 7;;,' 
only to IxigUi n tlio JK- till m furlitlersorj nd »t» nrtho ‘1 1 'om nutico I >'*'*'* 

aforLid .Tthocl^onMy I- . m .y U take., off tJ« fflo, roM.l. .HI. U not. 
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given by its inclusion in ono of tlio Deputy Registrar’s lists iVn endorsement to the 
effect that it has been taken off the file sliiU bo signed bj a Deputy Registrar under and 
by virtue of this rub and without further order. The applicant or Ins advocate or 
pleader is expected to ascertain and ®hall bo presumed to know the date of the order 
requiring security to bo furnished ^ . 

29 A plaint or petition taken off the file under Rules 27 and 28 maj borcstoredto 

the file, as of the date on which it ivas originally filed, on the application of the plamtiff or 
petitioner and on suflicicnt grounds being shown to the satisfaction of the Court, or the 
bittmg Judge m Chamber'’ , „ , „ , . i . 

30 IVhen a phmt or petition is so taken off the file, the plamtiff shall be at liberty, 

subject to the Lau of Limitation, to present a fresh plaint or petition for the same 
matter. . . ^ , 

31 Copies of decrees of other Courts transmitted to the Chief Court for execution 

under section 39, shall, if the decree holder fads to applj for execution uithm snx months 
after the receipt of the copy of the decree by the Chief Court, be returned ^Mtfl an 
endorsement to that effect signed by a Deput> Registrar and a certificate ol non 
sati'factioii . . . 1 / 

»? Wi''-" « ' n4*-,oi r, l.fftp t^iU to bfitir llio attachcd propertj to sale lor .a 


or pleader bo referred to the Judge m Chambers 

JJ Ordmarila and unless the Judge othenuM; duects the summons shaU be for final 

'*'■‘““4* A phmTifi who desires Ihst a summons lor Kttlcmcnt j'; “ 

that a summons shall bo in Form I of Appendix B to the Code, shall m xn 

'' 35“orfmardy tho'summons shaU rcauiro the dcicndant to appear ” 

,0 nr t... ..*<1. a. .1... .inJn.n it issiio of the summons and shall inform mm 


J7 Ano“ticotoapartj toshou canio 

rtn 4i < ^ I rt /tn mfiorlhc date of issue of the noiKi 


for the tune heuig been assigned If the sud 
Origmal bide, anj motion ui the suit, if urgent, 

Mttinrr n . (I r. I e Jn 


JudoC IS ubsciu or iioi en* 
Hi«\ be made before anj o 


tlicr Jud^i' 


to plamtiff ngamst him . , , . n i-. be jnf— 

40 Unless ollicnusc ordered no suit for iiiid di'l^ a s n ,, ,1 , .1 if 

(a) If the defendant resides or all the dcfeiidauts nsidc ^ .Lc icruct- cf 

the orie,iuil juristlutioii of the (.ourt until after mxcm 

tl.e d.hn,lanl.re ‘J;; " “““f ^'.“I'^tn el tho 

I r an\ of the defendants rcsidt's bc^ynd ibelotalllxiuts of © i 

Court, untilaficrlucnta one clear ilajafromauch wraicts , jv,,, *1 1 

(f) Ifthedchndantor un of tlicdcfeudantsns^cs m iLc I ro^ , M 
*f aa\ yf iJ,p ilifmJinjj ilyi-s not r» ide in b*: e** . 

* '©ht ill irdsNs alter Miih scrMi'c • 



1550 


THE CODE OF CIVIL PEOOEDUEB. 


Boiim/ot E„rm >'03ides in India ekoiilieio «ian m 

iiongdi or Burma, until forty- two clear da^ s after &uch service ; and 

icrard S '‘‘ if ^ Registrar shall fix, haiiag 

logarcl to the place where the summons is to be seri ed. 

il. Allacts which rniv he dr*Ttn w tWn o_ . •, r. - ^ 


bcaiiivj lidu oc.cn ordered by the Court.* 


:u>.UlUai <ia U lUV 


Pioctas. 


I 


iijav iiiw iimo avauatne, the Bailiil shall cause the process to bo served forthwith. If tho 
person to be served is not so known the Bailiff shall foxthwith communicate with tlio 
party desiring to have the pioccss served or with his advocate oc pleader, appointing a 
time at which ono of his ofHceis will be available and ready to pioceed to effect senicc, 

nnclroijuestmg thatsoraoone wIioPftrsonalfvkiio«< thftw’ri.nti tr. i.« f.r.«.ri« .1 


bciio lor service as piovided by section 28, Older V Rules 21-23 and 25 of tho Code to 
tho Court named by the party 

■1C Unless othorw ise ordered a second or subsequent summons or protcfes blwll not 
bo Issued until after tlio one previously issued has been retiu-ucd. 

17. A special list shall be prepared for a Deputy Registrar every Slonday under tuo 


of Iho sumiuoiui, notico or citation. At such enquiry which ina^, jf iircoa5.ir>. 
.idjourncd from tiino to timo, affidaMls or further affidavits iiuiy bo rocciud j 
taken iim vocc. A Deputy Registrar on bomg aatisfied as to tho duo sccuio of ^ 
summons, notice or citation shall deal with llio case as provided m itulo 52 or 50 or tau 
it to bo set 
48. Til. 
summons m 
of bcrv itc ol 

as to scivito , /i.rL-fiMii 

19 No oiiiiiinons or other jirottss shall boJ»ti vtd 01 cvociiltd on aunil »}« •- 
D ly or tiood IVid i> oxcopt by Ic.i> o of «i Judgo or a l>cput) Hcgislr »r. 


Adilrcbi for Struce 


all notices and otlitr judicul protei..-.tsna|tiind to bowrved on ai'> 1'^'^*^ ** 

dct-inwl to hate Ixf ii duly served on him ifkft «t liw.iddrti8 lor wcvic*. 



.\i‘ri:xDix o— nuiniA. 


iool 


Cauic Lttlf, Vror>f of Stnicc, Htaring, and Disi/osal of ox-parlo Suits 
antt Mailers. 

jl Lists of iK-iiJuig eases uliall be kept under tLo follow mg beads:— 

(1) Suits for apjwaranco of dcfcmlint^ 

(2) Uncontest^ suits. 

(3) ilisccllauoous proctxxling*. 

(4) Insohcncy proceeding' 

(5) Contested short suits. 

{6} Contested Commercial smls. 

(7) General contested suits. 

(8) Postponed eases. 

(9) Dailv list of eases for hc.<rmjr. 


necessar> to pros o tho claim tx jMife and may bo tendered on behalf of the plaintiff, and 
shall if ho so records csndcnco submit the ease to the Judge or one of tho Judges m 
Chambers with (a) a draft of the muiutcs of the decree to be glassed m tho suit or (&) a 
report as to tho amount of damages w hich m his opuiion ma> bo aw arded to the plauitiiT, 
for an tx parlt dccrco or for such order as may bo deemed proper, and tho Judge may 
thereupon either p.ifi3 an cx-parit dccrco or such order as ho may deem piopcr , or adjourn 
tho case into Court for hearing and disposal. 

o3. Suits other than thoso for a liquidated demand or damages which arc not 
defended by tho defendant or any of tho defendants shall bo set down for cx-paric hearing 
and disposal by tho Court on tho neat or any subsequent motion day after the summons 
has been declared duly scr\ cd. . , t 

3L Cases to be set down m Court undcroucorothcr of the last two preceding ruICB 


shall bo entered ui Lost 2 / j , 

55. If a WTittcu statement lus been putm by thodcfeiidant or any of tho defendants, 
the Bcniifv llcri>trar on liemr sUi'fied as to the duo serMte of the summons on tno 


dulvsorcnd tlinTInmifi aimlientioii bcmeinado therefor order a ircsu 


• • — o...... Majo ttiiu pcJlOuao 

tho notice-board of the Couit. 


m.*y ill 
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01. Evtry case ippoarmg oa the Daily Idbt shall ho doomed to lia^o been feed oi 
adjourned for heaiuig on the day on winch jl;ap|?ears m such hit 

62 A party uho desxrea that a case shall not be brought on to the Bail) List mils 
turn or before a certain date, must promptly apply foi an order to that effect, 
th ^'ho Daily List sb^ be called on for hearing in turn as they appear la 

01 The hearing of a suit entered on the Daily List shall not bo postponed cicept cu 
good cause shown 

65 A copy of the lists shall be kept affixed to the notice board of the Court and tho 
Chief Clerk and tho Bench Clerks shall be responsible that the lists are properly kept horn 
day to day. 

66 Nothing herombefore contamed shall affect tho power of the Judge to fix any 
case for hearing on any particular date, or to order tiiat a case shall be entered m anj 
particular place in any list A Deputy Registrar shall take the orders of tho Judge as 
to entering in the lists cases in tho Admiralty jurisdiction of the Court, and cases in winch 
the Govcrniuent and Govermnout Olficcra arc concerned 

67 Each ■wTittcu statement shall, by way of list or schedule, refer to any docuinwls 
not then filed, by w Inch it is intended to be supported No documents not referred tom 
such statement or filed m the suit, shall bo received m o\idence at tho hearmg unlc«s by 
consent or by leave of the Judgo 

68. When a gtomid of defence arises after the defendant has filed his written btalc 
ment the defendant may, w ithm eight day s after such groimd of defence has arisen, or at 
any subsequent time by lear o of the Court or a Judge, file a further written statement 
sotting forth the same, and m such case shall forthwith serve a copy thereof upon the 
plamtit! or lus advocate 

69 WhenevcranvdefendaiitmhiswTiUcnst'itoiuenf of’ny fuitherwTitlciutaU 

c.owvvucuccii'cut of tho 

No 1 hereto annexed, 

^ a apply to the Judge m 

Chambers for, and obtama decree for, his costs up to tho time of filing such WTittcn state 
ment, or further WTittenstatemciit as tho case may bo, with leave to withdraw ' 
unIcsS tho Judge shall cither before or after tho filing of such coniesnon, otbenuso or 

70 Amendments m pleadings, which ate made only for tho purpose 

some clerical error or criors m n imcs, dates or sums, may bo made on ui order of a IXp 
Registrar without notno , . 

71 If III any aiucndmenl tho new matter docs not exceed in any one piUeu uu 


72 'ihoattcslatioiiof -my imcudmcntuudtrOrdcrlI,RuIcal>-7,Ordcr\l,B • 

md Order VII, Rule 11, Order VX, Rules 16-17, or Order NAI. Riiluli "If 
Civil I’roccduio slinll, unless otherwise ordered by the Court, bo iluiio in a i 
Rcgistnr. 


CoMnuicial 

7J In contusted tommtrtwl ■ « 

for direct ion roturimblo in not less t 

in tho •‘chcdulo of forms hereto a • ,i , ..t.iiinr, 

re<iuirc, .nul hhvli bo addressed to and served ujkmi all pirtjta to tin -.mur 
miy 

i,rde' ' ■ 


ind iiuhIc o! trid i'weh order AtM Iw m lotm h'* 


suit ■ • 

folio 

tioiii ■ 

II itim of \wtnc-3i'', id no 


M'lLMUX U HIUMA. 




tiu kIh’JuIo « I f ni * l.ftfl 1 I »«th »ufli % uwti 

rt'iuinw 

T5 N>* h U^^t ►'nil I *-. !«•♦ r ««'I« j «l *•1 
»>]< ul oilier n{ tho Ju 1^1' 


tl r 


I ir^iiiiisttncc^ tin} 
«4I ! Mil lIUOtlBCXCC] t !•} 


77 \n\ »j j.lii alKH. mlH.r'^iKT.tlv lo ll r « ii^iiwl turin 1 1 b li r ilircctioiis i« to 
an\ inlcrloculorv matUr nr ihir a hr »n\ jattx.rlaU l<? tnailc timhrllie suiniionlij 
t«o flrar .U\-» notKO to tl o o»W »Utin 2 ll o cn iinil» of the aj.j.licitKm ''uch 

apj liralion imut Iks maile* to ll»e lu Uc »n 1 n »t to a »l> I’rai trir 

7S. \nj aijKicAti nl .3 anx j *it\ whiclini J.l ha»o Urn niaili* it tliplir^niiRof tie 
onamal mranu rk« *liall, if pr*nt»il im *ni nl *j j licatii ii, U ^riiilrd At thoco'ts 

of the JiirtJ ajijJmi 2 uiili thp lu la** >1 all lx* of < | iiii *n that the iJH hr it ion roulil not 
jimjirrlr hi\t3 Ur-n tnade it tl e hf atinjji f the < nanul n* 

^mntf W J 

7*1 W hrn Ml onlrf ha« Uni maile piiiiig Uiic to the ilrfrmlint to iltfcnil a auit tiled 
unlcr Onlrr WWII d tl e t.-«le of < ltd rnKnltin*. the dcfcndint fhill, within ont 
WT«l.frumthcdaleiif»ufh<inlcf f lehu unlUnatAtcmmt unlrvathe Judge, whogrnnU 
Iraxe.ordm the alh U\il of the d< fctnlinl to lx* taken la hu wnltni otilcmcnt nnd tho 
kuit kIuII lie Bet d iwTi in Li»t No 5 dor 7 referrril to in Itulo 51 

in f 'M/U 

&0, A l)rput> lle^utrar ina} j« tform the function* of tho Court undtf Order \1II» 
llulc 0 (/), rtfemng in cak* of <1 mU to tho Judge 

bl llio Judge Of a Deput) negmiiar mA> «t in> tiino rc.imrr a pirtj to t suit or 
proceeding to produce an 1 Uaxo mlb i l)eput> !’<gu*trar an\ doeumciit not ui the 
Kogliah UngUA^o tn hi« for the purjw** *'f it'* Jicuig traii'latcd b\ a li«n?cu 

tranaUtor of the Court »nd nn% onlcr tint the trind ilion win n made shall bo filed with 
the record 

82 Tbo Ilcnch Hcrk •■InU iiuko and Mgn thotndorsen.cntHen]oin«l bj Orfer \III, 
llulcs 4 and 0 of tbo Coilc uii document* idinittcd or rej' cted il c list of documents 
and articles ■ulinittoil in ciidotn* alnll U pniund m lorm ,'1'*^“,“* Biucli 

Clorkandfballbcaigned bj him , 

87 Copies of tntni s m pul in ixconU »r m Uniks of account sli dl U examined, 
compared and alU ated b\ a IK put x or an A*.M»t mt Itegiatrur or the Chief Clerk w hen the 
entrj u m Kngliab, or bj m Inttrprxier of tho Court when tho cntr\ is in a language o 
which there is a Court Intcrjiretcr, befoio tllC record or book of account i< returned to the 
I«rsoii producuig it under Order \UI, Rule 1 ( ) of tlio Code If tbo ontrj is not m 
such language it niusl be uxaiumed,»oiiii>arcd and attested b\ un Litcri'rctcrdulx suom 
for that purpose 

Dttcotxry and /ns/Kc/iow 


such affidai it made b\ all or au\ of tho absent iiarties pcrsonalU , ho shall Lo at iiLerti to 
Registrar scttuig forth tho grounds for 
ir after hearing the opposite part}, inaj if 


80 Any part} seeking discox cry bx interrogatories, slnll, befoie dclix ciy ofmterro 
gatoncs, pay mto Court, to abido further order, the sum of Rs 34, or such greater sum 
as the Judge may direct Any part} becking discoxcr} otherwise than b} mterrogatoncB 
shall, if so ordered, pa} into Court, to abide further order the sum of Rs 34 and ma} bo 
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ordered further to pay wto Court as aforesaid such additioua] sum as the Judge sbal) 


covery shall in all cases commence from the date of the service of the interrogatories 
or order for discovery The party from whom discos ery is sought shall not be required 
to answer or make discovery unless and until the said payment, if so ordered a«! aforesa d 
has been made 

87 Unless the Judge t.hall at or before the trial otherwise order, the amount paid in 
under the precedmg rule shall, after the suit or matter has been finally disposed of be paid 
out to the party by whom the same was paid m, if appearing m person, on his request, or 


costs of the suit or matter, the amount m Court shall be subject to a hen for the costs 
ordered to be paid to any other party 

88 A Deputy Registrar is authonied to allow any party to a suit or proceeding or 
hi3 advocate or pleader or agent 
convenient time any document fi 
Rule I of the Code, or any docuj 


Summomea fo Wttnesiee 


89 A summons to a witness may be applied for by a party to a suit or proceeding op 
his advocate or pleader at any time after its mstitution, and during its pendency 
Ihe application should be made to a Deputy Registrar 

00 The party applymg shall, mthui 24 hours from the lime when the apphcition la 
filed pay to the Bailiff, or if the summons is to bo served boj ond the limits of the 
jurisdiction of the Court, to the Accountant, such sum for the travelhng ami otmt 
ospenses of the person or persons summoned as may be rcqiibite according to tlio 
following scale — 


Ma\in uro I 


Soltlicra maiincts labouicrs earners domestic servants sircars etc 
iradesmen 

Merchant^ managers of banks zemindars, gcnllcincij of property 
Auctioneers brokira professional accountants 
Professional men 

] ditors tngincera and sur\ijoi8 ^ 

OiJiccr? in civil employ drawing not less fh»» Its HOO a monfJi 
icoordmg to rink 

Military aii I N v\ al officers, according to rank 

Sliiofis, buanias &cboolina&tcr, coini landcrs, and ofiiccis of sliij s 

Articled and other clerks 

J'ohtt Jnfpcctoj'. petty officers, military orniarmo 
( ustoins buuso otbeers and engine druers 
( odo« n sircars 
J cinalcs accordmg to station 


Its V 1 f 
2 8 0 
8 0 0 
12 0 0 
10 0 0 
1C 0 0 
12 0 0 
J2 0 0 


0 12 0 

1 0 0 

4 0 0 

J 0 0 

s y U 

1 t) W 

li 0 0 


12 U 0 
8 0 0 
out) 
4 0 0 
4 0 0 
4 U 0 
■7 0 0 I 


(. 0 0 
2 0 0 
2 U 0 
2 0 0 
2 0 0 
> 0 0 
I U 0 


tlio hcilo, tho Court wl nil allm* 

w Ill iitlrr I) 0 1'^''“! 


In sjiccial cases or in cases not provided for m 
fees is it thmks fit 

01 A Deputy Registrar sb 
or tho Accoimtant has cndorsct 

ordinarily without reference to „ , ^ 

scale of traicllmgand other oaiitnscs which should Ik. tendcrcil ton w 


tint <lav lUjsi'it with tbo IJidill of tho t.4>uri i«c nii » 
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allowed for tlio next day of hearing, and if on that day his e^ idenco is not taken or com- 
pleted, his allowance for the next day of heating shall bo deposited, and so on until tlio 
witness has been disciiarged, or until the ease has been concluded. 

to tho BailtlT for their expenses allowed for 

1 included m the costs allow cd, except such as 
have been paid through tho Bailiff or tho Accountant or certified by tho Judge or by a 
Depulj Registrar. 


Ejcamvwlion of Pailtes and Wtlnegses hy ilte Court. 

93 Tho substanco of tho exanunation held by tho Court under Order X, Rule 2, 
shall bo reduced to writuig by tho Judge ot a Gazetted Officer of tho Court and shall form 
part of tho record 


narratne. Such evidence when completed shall lie read over by or to tho witness in 
Court as soon as possible after his statement has been recorded and tho Judge shall, if 
necessary, correct tho sanio and shall sign it 

97 In cases m which an apiwal is not allowed other than those dealt with under 
Rule 52 it shall not bo necessary to take down the OTidcnco of tho vritnosses m writmg 


record. 


Commi«ion«. 

99, The heiriiig of a suit m v?hicb .a comiuis-'ioii has been issued imilcr Onlcr XW I 
of tho Codo shall be postponed until the rrliini of llie coinniLv<ion unless tlio Jiidgo or a 
Deputy lU_'istrar nthrrwisn JirortR • 


'nthui four davs from such service and shall servo a cop 3 on the otlur I'arl^ or uu 
advocate 

102 If tho coiuinusj.ioii is to take ovjdonto «nw toff, Uio obtaiiiing the order 
^hvll juj tho noco^r.v costs of and uicidcntal to tho same, and both jurtica fcliaU lue a 

mlotUioirrcspeotivc witucxsej-,andalliiecc*«barv jiapcrs and documents within one wtvk 

from tho date of tlin order ' , , 


I . ’ ' I-, ‘ 

_ • . s . . ' 

«'U'»i»u wiilmut Muh h ivc. ** * 
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Till] coDij or civiii i*nocEDUiir. 

ortlcrod furthor to pij into Court iH 'iforosaid such additiouil auui as tlio Judge eliall 

direct 

into Cou 

tijo rocoi 

covory shall m all cases cotnineiico from tho dito of Iho service of the interrogatories 
or order for disco verj Tho party from ulioiii discoacry is sought shall not be required 
to anasveror mnUo diicovcrj unless and until tho said payment, if so ordered as aforesaid 
haa been made 

87 Unless tho Judge shall at or before tlio trial othcrui&o order, the amount paid in 
under the preceding rule shall, after thosuil or matter has been finallj disposed of, be paid 
out to tho party b} u bom the same w as paid in, if appearing m person, on his request or 
to Ins Ad\ ocato on such Ad\ ocato b request ulioroeuch patty isicprescntod by Advocate 
in tho event of tho costs of 

as to costs being undo, bu * 

costs of tho suit or matter. 


JV ll. J. Ul, 11 U V/UUV> U1 111^ VlUlp-llJ I 14 <U>1 > 4 I 1 I (UI/ O 


Summonses to U tlnesses 


89 A summons to a wifnoaa may l>© applied for b^ a party to a suit or proceeding or 
his advocate or picador at anj time after its institution, ond during its pendency 
ihe application should bo made to a Deputy Registrar 

00 The party applying shall, uithm 24 hours from tho Uino irheji tho ajipbcation i« 
died, p vy to tho Bailiff, or, if tho summons la to bo served boy ond the limits of f heongi^^t 
jurisdiction of tho Court, to tho Accountant, such sum for tho travelling and other 
oicponses of tho person or persons summoned as may bo requisite according to tie 
following scale — 


SoUlieis manuois labourers cafricis domestic servautv sircars etc 
Iradcsmen 

tforchants managers of banks zemindars gendemen of property 
Auctioneers, lirohcrs prolcsaionat nccoimtanls 
Proft ssional men 

L Utors engineers and snrvcyois ^ 

Otliccrs m civil employ clravniig not less than Ks a month 


Maximum | M miuu® 


i“^r« 
0 " 


Ks A r 
2 8 0 
S 0 0 
I2 0 0 
10 

10 0 0 
12 0 0 
12 0 0 


4 0 0 

i 1} 0 

8 0 0 

} 0 0 

L. 0 0 


Ai tu led and other clerks 

Police Inspectois petty officers, iniblary or marino 
Customs house officers and engmo drivers 
Codown sircars 
lemales according to station 


12 

S 

0 

4 

4 

4 


0 

0 

0 

0 

0 

0 

0 


G 0 0 
2 0 0 
2 0 0 
2 0 0 


I 0 0 


In special cases or m cases not provided for m the scale, tho Court shall a 
CCS as it thinks fit , . .ijo yyaihfi 

91 A Deputy Registrar shall issue summonses as soon „aid snd 

It tho Accountant has endorsed the application with or joubt us to tl ^ 


on thvt”day deposit with tho Biilill of tho Court the same ainoum. “ - 
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allowed for the next »h> of Iir\rinp, ami if oii tlnldij liu cthUiko is not taken or coni- 
plolod, hw allowance for the next da> of hearing alnll bo dcpoaitcd, and so on until Iho 
witness ha* been dischargcxl, or until tho caso hvs been concluded. 

91 Witnesses must .apph in iienon to iho UailitT for their expenses allowed foe 
altcnduiRonoTcr} daj after tho lirst daa. 

91. XooxiKnscs of wilnc-o^es shall l«uicludcd ui tlio costa allowed, except such as 
have been paid through tho Ikulid or the Accountant or ccrtilltd bj tho Judge or by a 
Deputy Registrar. 


AVi7»niHfl/ioii f'f i’ui/if* and II tintfifs iy Ihe Court, 

95 Tlio sub't.uico of llio examtnatioii held hj tho Court under Order X, Rulo 2, 
shall bo reduci'd to writ mg b^ the Tuilgcor aCaicltcd Odtcci of tho Court and shall form 
part of tho record 

90. Incase*, m which an apj)calt*allowc«!, other than ihoso dealt with under Rule 52 


narrative Such oiidenco when complctcil shall l )0 read oier bj or to tho witness m 
Court as soon as {>ov>iblo after his statement lias been recorded and tho Judge shall, if 
necesaari, correct the s.amc and shall sign it 

97 *ln cases in which an apj^al i» not allowed other than those dealt with under 
Rulo 32 It shall not bo necen»arv to lako down tho oi idciieo of tho witiiosscs in avntmg 


os Xothmg in Orilcr XVIII, llulc. ri, 7. 8, !l. 1 J mnl U sOnll npplj to tho Chief 
Court in thft ovro-e nf if 4 (If'"*" >l t’l'il luriMlielioii In the ease of such Court aetmg 


down or made under tho rules hereinbefore sot out 


99 The hearing of a suit m which a conimis^ioii has been l^sucd under Order \X\ I 
of the C<xIo shall bo postponed untd the rcUmi of the colnml^!.lon luilevs tlic juugc or u 


Dcniifv R« 'isirar 


. 101 tVhJii an order for llioir..uc- of a con'imi-.-.ion to taU oi iJenco on nncrrogalor.r. 

has been made, the partj obtauiuigthcordershal 
Tile his mterrogatories and tho documents, if anj , 

servo a copy of the mterrogatones on the othei - — - - . 

shall file his cross interrogatories with the documents, if onj o oc , i.j, 

withm four dais from such service and shaU serve a copy on tho other partj or iiis 

102 If tho commission is to take evidonco niti voce, tlie paH> obtaining 
shall pay the necesc>ar\ costs of and mcidental to tho same, and ^ ® i 

listof their respect lie witnesses, andallnccessarj papers and docum 
from the dite nf fit,- r^r.lnr - . f . 


iiii'sion without such Iciae, 
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101 When— 

(a) A ( ommissjon ja l^aucll bv tlio Cuiirt for » loc il Jii\ C’ltigAtion or to examine 
accounta under Order XA.VJ, Rule <» or Kulo U of tho Fir&t Schedule or 
by tlio Court under pnngrapli 3 of the Second 
ml Procetlurc, 

> k o ci'-o 111 1 1 , shall giro notice to the parties to 

tlio biiit or proiccclmg of llio liluig of his report or unril and, m subnuttui^ Ins report or 
i« in), shall inform tlio Court jn writing ihnt lio Ins gnen ‘•uch notice 


ImiHjfwcji/ oj ItccorJs 

105 riio iccords of ri„uliT huils ahiH bo duulcd into four parts each Inxing a 
Kcparalo facing shcot, naineh — 

(1) Iho mam Ivlo 
(i) Iho document file 

(3) Ihc mtorlocutorj filo 

(4) Hie proecss file 

lOG In tlie imm file alnll bo filed m tho following order the — 

(1) Diar\ 

(2) Ploacluigs 

(3) Issues, 

(4) Evidence for tho phintill taken m tho Court and upon couiinission, 

( >) AffidaN its (if any) rend for tho plamt if! nl tho hearing under Order MX Kule 1 
of tho Code, 

(0) lutorrogatorioa adiumislercd by buu anti the ansxrors thereto, 

(7) Evidence taken lo Court and upou commission for the dcfeiidont or each 

defondant in order, 

(8) Affidavits read ns aforesaid foi him or them, 

(9) IiitciTOgatorios administered by him or them and ansuers, . , 

(10) Evidence of witnesses called by the Court under Order XVI, Rule 14 ol t 

Code, 

(11) Judgment, 

(12) Decree 

IiOTE —The I roceedius* upon or Icadi g tip to the is»ue or return ol a comnjl»s on or m connectioa 
with iuteriogfttones and answers shall be Ale I ui tlie Interloc itory Ale 


or figures ate obliteiated or defaced, and they 


bhall ho fastened in such a 


manner fiiit 


upon everj petition shall be kept together, but as far as possible, con'^islently uat 
ibo\ 0 , o\ cry petition shall be filed m order of date , , , — 

109 Tlio process file shall contaui besides tho Afloat with table of con 

(а) Powers of attornea , 

(б) Summonses and other processes and affidaaita relating tii » 


(C) T I t*! nf w-ilripo 
(cl) 

mam file 

has expired, or if an appeal is preferred, until after tho record his been roceiudfr 
Vppolhto Side 
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Tit Ihani, 

111 lliotliar\ rIuH U fniiud so mlosliow i-tioiKiHls is jw^iblccuri stigo of, 
, 1 rr, t lUru la tl.o suit, -aid the iarl> or iwrlita iinM-iit ui i-crsoa or by 

derk should J'lit uji 'i judgiiicnt form wilIi the lilo when hiibmittiiig it to tlio Jiicigo. 


Tht JwlpMUt 


llA Wlica judginiul isgiMUurilly 
U, t ikca hj un OQiccr of the Court, or ihi 
buch note shall 1>Q suhmiltcd to Iho 


a nolo thtixof in writing or m shortlund shall 
rsoti authorued bj the Jiulgo 
fudge for torrtctMUi, and for sigiuluio 


and /♦ rwiof OrJtra 

r • i,v 1 ,».v/<. 1 |nuyitH iiroctcdmks an order lb mado by tiio 


nrououncod, but tliu dato 
. } ..... . i.. I .11 t.% 


on winch a Judge ora Deputy Kegbtrar uas actuau^ 
.. n#sl liriii Mb hw bUnnture 


Registrars II it is not objcctwl to within four da\» ycgistrar 

docico lu the tonus of tho draft shall bo subimttid to a Ju g P 

for signature 

If the parties do nut aj 
bosetdowiiuiKiuthodid^ _ 

“""iw or .d>oc.to to . fX'i'orto WoJod" 

au order has been passed by a Jwlgo that ho wishes to » decrees shall ht adopted 
submitted to the Judgo for signature, tho samoprotwlurc 

lu resiicct of the draft formal order • . f„nd smbiect to the 

117 E>cr> dccivc or order for the pajment of mouo> the 

order of the Court shaU, for the puriwso of j ^ a sufficient portion 

sale and subdivision of the sccuntios belonging to tho fun 

thereof ' 

118 In a decree for uiamtcnance ou 
allowance tho Court may appoint subject 
a Receiver thereunder w ith directions, in c 

to take possession of the property and sell the same, aim *'* * 

, liberty to apply shaU bo implied 
-ith liberty to brmg a fresh suit ou 
ect tho order shall be drawn up so 
as to makrthe pajmient of the costa of tho smt that has been withdrawn i condition 
precedent to tho plaintiff bringing a fresh suit 


which tho offices aro closed, m which ca«o the time shall no 
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cl ly Jiko, anil ui^ huctooduijf clay or dayy on ulticJi (In, office-, coutuiuo closed pro 
\iiitil lliit ^\ntlon slclcmcuts duo^iii vacation*} nwi bo filed on the day the Court 
rcopoiiB 

122 Whereby these nvlcs, or m nny detrto or order tnno fordoing am act ortahaig 
any proceedings is limited inontlu, and vihero the Mord “month” occurs m auy 
dociuncut a\hich is part of uij legal proccduro under these rules, sueh time shall 
toin])utod b) cilcndar montliB, unless otfifno-*' ex ■* ’ 


V w I ^ *i » lull or lime auouccl to plead, answer intcrrogitonts, or take anj other 
proceeding in the suit or matter 

LjiCCuUon Prvcudmgs 

124 ^Ipplicattona undcrtLClion JO of the Code to send a decree or order for execution 
to mother C^urt shall bo niado by a vcrtfiocl petit ion in which tlio reasons for transfer shall 
bo sot out and particulars mentioned m clauses (a) or (b) of tho sect ton, if cither apphes 
shall bo clearly stated Every application shill bo iccompaiiicd by a certified copy 
of tlio decico or order 


sale shall bo innoxcd to every apphcatiou for execution by attachment and sale of 
piojiortv 

127 In every apphcatiouforlboatticbuicnti^movcablopropcrtv theapprovimala 
viluo of tho property sought to bo attached shall bo stated accorduig to the best of the 
apiihc lilt 8 belief 

128 In applications for execution by attachment of moveable property it 
oxpicssly 8tat^ whether tho property sought to bo attached is in, tho possession of the 
juuginout debtor or not, and tho place where tho propcrlv is situated shall bo iuU} 
described 

Sale of hnniouaHe Ptopalj 

129 All apphcatiou for the sale of luimovoible propel ly attached must be acwni 

paiued by an alfidavit of some person who has searched the register of deeds for en ri 
icgvrdmg tho property In tho affidasit the result of tho aearch must be 
vbstract of the title of the judgment debtor, so far as it can bo ascertained . 

register of deeds must also be furiiisbod, and if the origunl title deeds arc m the a 
of the decree holder they must be produced and loft witli a Deputy Eegistrar 

IJO A Deputy Registrar shall prepiro every proclamation of sale of imnioie 
piopcrty and the party seeking to haao tho property sold shall bo bound to 
him with all the iiarticulars h© luiy require to enable him to prepare the prodam 


judgment debtoi s title to the piojcrty, and thvt the title deeds oi 

the judgment debtor s title will 1^ open for msiicction at tl c Olfco of one ot 1 

Rogistrars 


icqu 

m tho prod imition ,,r,iitfur b 

IJJ \fter completion of the jHOtlaiiiation it h ill be sent wiUi iw 
to tho Bailitf ilio w irrant for silo niiy bo signed by i Deputy R<ti«lrir e 

134 iiroclauiation of sale of imniovoablo projcrtv sb ill issue im 
jicrson iptihmg for sale has deposited with tho Ruhll an iiiiouiit su 
tho oxiiciiso o! idvcrtismgit daily for ono month m ^ hu"*' “f, 

1 15 bale-, ■'hall bo conducted by tho JJaililT of Iho Couit, nid s a 
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hold wthui llio |>rctinct^ ol (ho 0)urUioiu.c« U the jurt} .»l nho»o iiwtumo tlio vro* 
perty IS (o ^ sold dovircs that il should bo sold oa (ho sjwt, ho must stato hw uish lu 
hu application for salo and dcjw'it with Uio Uaditl tlio ptceciiUxl fio fur uttundniuv ut 
tho e^wt. «Vftor (ho place of mIo h'n bron Matctl >a tlio proclAmatioii, it shnll not ho 
altcr^. 

130. Tho name of each bidder at thoaatouf uiimuacablo iiroi>ort\ shnll bonotetl h\ 
tho BailiQ and tho am ... . • ... 

no bid, or tho highest ' 

aalo and record tho ro.!; ...* .. 

ho equal to or higher than tho rrM?r\ci\ price (if nnj ), tho Ihulifr shnll innko nn » iitrs 
m the salo'booL to the (ollouiitj; effect* — 


I 


luspoclion for four daj8, and that, if not objected to, il viU bo rclurnod to tho puithiiscr 
asappiosedolby UioCouft 

If thoilraft w objected to, the IXqmtj Ucgistrnrnhnll settle tho draft after consjdcpiiig 
vno objoctious to it, aud sliall thou if so ronuired by either party siibinit it to tho Judge 
for order*. 

Salt o/ Muitalte iVo;ar/y 

139. iVssoon as {lossiblo after an uttochmentof tno\ coble piupirt}, tho liailiff itliall 
report to tho Court ibo fact of the attachment and Hhiill furnish a list of tho urticUa 
attached and their apnroxiunto \ahio niid shdl note if aii\ of them aro not ImLIo to 


eppfj for a salo order. A warrant for tnile shall bo (ranKiiiittcd to the Uaihff, who shall 
orthwith prepare and issue a proclamation 

HI. Everj proclamation shall be advertised m a local iicwspajar or .ulvcrlun 
or at least 15 davs (except m tho caM; of jirojicrty montioiicd in the pro\ iso to Order XXJ, 
tule 43 of the Code), and tho tost of advcrtisuic shall be deducted from the prcKccds 
of sale. 

I * . . . XXI,Uult4JoftlieCt»dt, 

■ ttached Other moveablo 

• . . II uliu II the pru< (amatioji 

shall have been fixed up m tho CV^iirt 

OamttJttt OrJire. 

, 143 A Deputj Itegistrar nia% uitbocosoof aiiv debt(uol Mcurtd bj a nigotuble 

inotrument), an> moieablo i)roj>ert> not in tho jx>Me'*.»ioii of the jud.riueiitHlebtor, or 
aav negotuble mdrumuit. ulncli bos been att ubetl under Order XXI. Itule 40. il or 
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p uci>i, or iicii%or such ino\ctblo pro|)crtj, or i! ho docs not appear w answei 

to tijo notice, then ji Deputy Kcgiitrar may onlcr the garnishee to comply tnth the 
Icrins of such notice, and on such order execution m i.y issue as though such order 
V decree .igauist Jiiui. 

14 ') If the giniishcQ disputes kis li ibihtj , the Deputy Itcgistrar, mstcad of raakiDg 
tlio Older «ibo\cmcntioned may order tint ail} issue or question necessary for detenumiDg 
hisluhdit} he tried is though it were in issue m a suit and maj unless either part} ■shall 
boloro the hearing desire the trial to bo before a Judge, jirocccd to determme such issue , 
.md upon the dctenimntion of such issue, shall pass such order ujwn the notice as ^hall 
ho just 

14G Whoiiovcrm aiij proccedmgs under Rules Udfo 140 inclusive it la siif'mteiJ 


^ ^ > g-. ^ w u k juav u»u ivaovixtuiv. , , 

Such thurd or other person shall ha\o the same right to require that the , 

as it may affect Uis mteceats shall be before a Judge as u conferred by Rule 146 upon 
parties therein named 


..xccution 

152. An appeal to the Court shall 
under Rules 143 to 150 


bo allowed from all orders of a Deputy Registrar 


]iIoiwH9 — Injunctions 
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hw id\oc.Ut, to n.»\ null Mini l>j 13 ol tl-\uii)i,e 4 n ilio Court iiinj iHard as com 
pcti«afioa m tlio cM'ut of i j>xrt\ affrctwl MiHtiiniiig ] rcjiulico by sucli injunction 


y nil ms **Je hcnt <« <* ’ 


lob. lliocx.iiiiiiulii.iii of a n 
tikni b\ i iViuilx I’j'gi'trir or 
direct 


itncss un Ur Onicr \\ III, llulo 10 sliall ordmarJ^ lo 
\v'i taut Kcgfitrir unless the Judge sball othon\i‘c 


1 )7 Tlio ofliccr t iku g in oxainmatiou <fc (xmc e sliall li i\c regard to the pro 
U'10113 of tlio Indian Lxidcucc Act and sliall, ui ca«3 tlio Advocate or other person 
oxamming tlio Mat ness press «n\ question whirli such oiliecr shall h nodisalloucd, record 
such q^c^^tlOll aiul tho answer tlierctu for thccoiisidcntion of the Judge before whom tho 
dcixisiuoii nnj thorc.a(tor l*o put in ovidriKo 

15^ Viter the dcposiliun of ana witness sb d] baao Lein taken down ai d before it 
14 signed bj iiini, it shall lio distinctK read o\rr ainl when nreesMrv translated to tho 

Tho deposition 
ra and tho 1 itter 


bccuni jlo C irt 

I /J When bceuntj is required to bogiaeu it shdl bo t ikeii m tho form of a bond 
With or without sureties as tho ludgo sli dl direct and shall bo m favour of the senior 


amount of tho sccurita required 

101 Jvo sureties shall without the ordir of tho Judge or a Dcjiuty registrar, bo 
Mcepted Unless tho> in iko an adidavit or aflidavUd stating that tho property which 
aacn of them posses ts or that their properties cotubuicd aro equal m value to tho 
amount of tho socurit> demanded over and above anj mcumlranccs to which such 
projicrties may bo liable md over and ibovo tho unount for vvluch thoj may have 
previously given sccurilv and for v»hi<h tbov aro at tho time liablo as sureties 


BaiUJf e Commission on Sales of mortgaged and attached Property 

1C3 Tho commission to bo drawn by the Bailiff on sales of mortgogod or attached 
property shall bo at tlie follovvmg rates — 

( 1 ) ■ 

5 per cent. 

5 per cent on tho 
first Bs 500 and 2 
per cent, on tho 
balance 

hen tho\ t xcecd Us. 0 000 the above rates 

oil tho first Bs 5 000 
and 1 per cent on 
tho I vlance 


( 2 ) 


5 pt.r cent 
5 jwt cent on the 
first Bs. 10 000 and 
1 per tent on tho 
balance 
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14-1 If tlio ganmhco does not forthwith jKiy or dcln cr into Court the amount due 
from or tlie property deliveraldo In 1 1 » » * 1 « • ’ ’ ’ 


V my Jiuijio, men 1 jUeputy Kogistrar may order tho gamisljec to comply with the 
torma of such notice, 'vnU on such order execution maj xbsuo as though such order uere 
i decree igainst him 


uo iru-u laiiioughitncrc inibbuomasuitandniayimlesseitberjwrtyshall 
hoforo tho hoarmg dosiro tho trial to ho beforo a Judge, proceed to determme such issue, 
uid upon tho dctcrmuiation of such issue, sinllpass such order upon the notice as shall 
bo just 

146 Whonover in any procceduigs under Rules 143 to 149 inclusive it is suggested 
or ippcara to tho Judge or a Deputy Registrar to bo probable, that the debt or property 
attached or sought to bo attached belongs to somo third person, or that any thmi person 
has a hen or charge upon, or an interest m it, the Judge, or a Deputy Registrar may oidci 
suoii third person to appear and stale tho nature of his claim (if any) upon such debt or 
property, and prov o tho same, if necessary 

147 After hcarmg such third poison, and any other person who may subsequently 
bo ordered to appear, or m tho case of such third or other person not oppearmg 
ordeied, the Judge or a Deputy RcgiatTar maviKisssueh OTflrr is lipTrinhefore provided^ 

Judge or a 


•is it w - * 

parties iherem named , 

148 Payment or delivery made by, or execution levied upon the gamishw 
any such order as aforesaid shall bo a valid dischargo to him as airainst the ludgm 


execution 

152 An appeal to the Court shall be allowed from 
utiiler Rules 143 to 150 


all orders of a Deputy 


JUolwns — Injunctions 


maybe nor any atficlavil 
1 )3 «liall bo used at tho 

155 A party to whe _ , o or througa 

issued, unless tho Judge otherwise dirocta, give an undertaking m b 



\.l»PENm\ G — BUKMA. 


1501 


hu ndvocato, to my &uch bum by w »j o£ damages as tho Court m ij iward as com 
poiisatioii m lUo o\cnt of a iiartj affoctcd sustammg prejudice by such injunction 

/ aaminationa “ de halt (Sbc ' 

loG Thocximiuvtion of a w itncas under Order Will, Kulo IG shall ordmardj Lo 
taken by a Beputj Registrar or ^Vssistant Regt<«trar unless the Judge shall otbenu c 

1 i7 T1 n nlfirpr t ikinr' an eaamiiiatioii Je bene ease shall ha\e regard to tho jiio 


deposition may thereafter be put in oaidencc 

laS kftc^he deposition of anjanlncsb shall haao been taken doyi 1 , ° „ 

MS PTiel 1 )' liim It slnll Ixi distincth read oxer and, when ncccssarj, translated to tb 


Secunly to Co tri 

100 When sccurilj is nmuired to ho givcu it sboll bo laUu “ ‘J'® rbo'’icmor 
With or without sureties as tho Judge shall direct and "hall bo m faxo 

Judge of tho Court for tho tuno being , . .nr,,, of tbo 

160 ^Vhea sureties aro required and persons resident xxathin J . nrmcinal 
Court aro tendered, a report shall bo called for from tho RadifT as tow rnual to tho 

and sureties possess withm tho jurisdiction of the Court propertj o 0 

amount of tho securitx required * . . , , . ivustrar. bo 

101 ^o sureties shall without tho order of the Judge or a B ^ ^ 

accepted, unless thej make an aflidaxit or affidaxits statmg ^ ^jjg 

each of them possesses or that their iiropcrtics combmed ^ . which such 

amount of tho security demandod, oxer and aboxc an> uicum ^ 

proiKrt.es may be lublc and over and aboxo tho 

1 -* If - I arc at the time liable as sureties ^ 


BaihJTs Commisawn on Saha of aiorlgagcd and attached Fraptrtj 
1G3 Tho commission lo bo drawn by tbe Bailiff on sales of mortgigod or attaclic 


property shall bo at the follow mg rates — 

(1) On sales of mortgaged propertj — 

\Micn the proccids of sale do not exceed 
^Vhcn thex exceed Ks. 500 but do not excecii 1 


^\'h^n thej » xcicd Its. t 


jl^ercint. 

5 juT unt. on tho 
tirst lU. «A*J aaJ - 
r,r titil. ca Iba 
LiUnn 

U iLeaUixoraU-* 
oil ll - fnl lU. o WjO 
aul I fiat, on 
tl c Ibilaucc 


(2) On sates I attached j ru|>crty — ..i,,,, 

\\liea the 1 rucevds o( sal do not exceed 
W hen tin. procci-ds of s»al txi.cedKa.tOtW 


IS»1 1 i. 1» 
I |»r i»i.' 
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^ j iirtiiiovodWo proiiort^ is set asulo under the proviaioiis of 

ji or vvl, Ilulo 89 , 91 or OJ of ifio Oodo of Civil Procodiiro, no oorainission shall le 
piiid 10 tho liailjlT foi bcUiiiy tho property 

165 Wiieno\ or a salo of mimovcablo projjort^ is held by tho Bailiff elsewhere than 
within tho procmets of tho Court*hou8o, on the application of the party at whose instance 
tho piopcrfcji ts to bo sold, a feo of Rs 5 shall be paid by the said party at the time of 
making tho application and shall bo credited to Government 

106 Subject to a maximum which shall be tho difference between the substantive 
piy ind emoluments of the Bailiff md the sum of Its 250, the fees paid each month 
under tho i>rcccdmg ruio shall bo drawn and disbursed to the Bailiff at the end of the 
month 


SciiivnutL oi Fon&ib 
No 1 (Rule 69) 

IN IHB CHILr COURT OF LOWER BURMA 


Original Civil Juni>dicUon 
Suit No of 10 4 


Plamtiff 


Defendant 

Iho iilouitiff confesses the defence staled m the paragraph of the defendant s written 
statement (or of the defendant s further vmtlon statement) filed on tho 
day of 10 


(Signed) 


Plamtiff fl Advocates 


No 2 (Rule 73) 

IN THE CHIEF COURT 01 LOWER BURMA 
Original Civil Junsdictton 
Suit No of 10 

Plamtiff 

Defendant 

Letallpartiesconcej-aedattendbeforeineinChambersonthe daj of 

at o clock m the noon, on the hearing of an application on jg 

to show cause why an order for direction should no 
lu this suit as follows — 

Parhculais [That the deliver withm ^i,,t bo 

particulars of and that m default all further proceedmgs in 

stayed imtilsuchparticulaisaro delivered (orthatthedefeudant be precluded Jromg 

evidence in support thereof at the hearing of the suit) and tliat the delivery of 

have davs to dehvei his ® ® 

such particulars ] , , j 

[That the fdo an affidavit of documents 

Interrogatories (For leave to interrogate, tho answers to bo lilci wi 
ten clajs) 

Inspection of documents Commissions 

Insjjection of ptopertj 

Exainmation of witnesses 

iVny otlicr interlocutory niattu" or thuig 

Dated the d'l^y of 
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Nu« J (Uulo 74) 

IN iHi: CHIEF COURT OF LOWER HUKMA. 

Original Cinl JurtKiltriion 
>1111 No uf I*) . 

FI tutlilT, 

I ' 

Defendant 

UjMjn iicaruig (lie Ad\ ocito.i on both M<lr« "inj upon reading the 

afTidarit of hied herein the follow mg direct ions arc hereby 

gnen — 

Farticufar^ — Defendant m i uccL to givo |iarticiilars of 
— ^Tliit the plimtitl la 
Di^oixry — Defendant in a week (o produce 

InUnojuionr* — 1‘hintifl mi\ inlcrrog-ito os to onh interrogatories to bo 
luitullcd nio 

/n^;xc/ioii of Documml* — I'hinfifT tmdeiiakes to produto at the licarmg. 
/iwprdion of ProjHThj — None. 

CoinmtHona — None 

of II — lo bo examined on (.omiuiMiun or otherwise as the 

ciisoniaj bo. 


\o 4 (Uulo 113) 

IN* IHE (.HIEF COinr OF LOWER BUILMA. 
OfXQtnal Ciiif Jur%*dtctton 
C'imI Execution Ciso No of 10 

Xi 

— Defendant. 

To 

in hotico that jou are htrob) required on or before tlio day of 

t J to pay to the Bailiff of tliii Court tho sum of 


wnereof an order for 
Dated this 
for 


pa) incut ma^ bo passed agamst ^ou 
daj of 


la 

Dtindy Iteijulrar. 


IHE BURAIA GAZETTE. 
October 2IhT, 1911, P\rt IV, p 945 
Chief Court oI Lower Burma. 

NOTIFICATION 

I) tied llangoon, the 19/A Octobtr, 1911 


- A.uiva yl 1 roccuuro 
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Senches—CUt’iiea of cases to he heard hj and fompost/ioji o/ 

24 Tbo following classes of eases shill bo hoard and determined bv a Bench of at 
least tv.o Judges, namelj • — 

(a) Application for rcaiou of judgment bj a Bench of tuo Judges 
(i) First appeals from original decrees and orders of Divisional and District Coiats 
(c) Second appeals m ca^os exceeding Rs J,000 in value 
(dj References miifo under Order XLVI, Rule I 

(e) References and ni^nuriea under tho Legal Practitioner s -let 1879, and rules 
tliorcuiidcr, into tho conduct of Ad\ocatC3 and Pleaders 
(/) Matters connected with appeals to His Majesty m CounciL 
(ff) Any appeal, ro\ icw , revision, or original suit u Inch tho Senior Judge maj" order 
to bo heard or detormuicd by a Bench of Judges 

iVotc. — This rule must Lo read subject to tho operation of express provisions of Iw, such 
as eection 1 8 of the Indian Press Act, lOlO 

25 A Full Bench shall consist of all (he Judges, or of such number of Judge not 
lieing less tlnu three, as tho Senior Judeo mav dHenume 

». and precedence 

• I of a Pull Bench 

J7 Unless other orders ate gi\en, all Bench cases, when the hearing is completed 
and they aro ready for judgment, shall bo laid before the Senior Judge of the Bench 
ife will then arrange for the consideration or writmg of the judgment 


Lists to he matti/atned hj the Isstslant Begtilrar 


28 The Assistant Registrar will mamtam and keep posted up tliree liats of pending 
Civil appeals, applications for revision, and miscellaneous apphcations — 

A 

B 

C 

The Chief Clerk shall Lo responsible that the lists are properly kept from daj to daj 

29 No case shall he put on the B or the C lists until the notice on the rebpondcni 


hi') been duly served i-mn-n 

30 The B list shall contam all cases npe for hearing m which any part) n, not kho 

to be represented by an Advocate or Pleader , , . 

31 Any case m which the Assistant Registrarreceives mtmiatioo, before tae 
fixed for hearing, that all parties are represented by Advocates or Pleaders «aaU 


for hoari 

34 

dady hst of tlie nest court day appropriatotosuch case, unless tho Judge, or Bench, m I c 
postponmg it directs that it si 

35 On every Friday the 
on the lists for disposal during 

Po non .„apcc^„- of xc^rda of 

, be .»„ed .b„.,„g u.e r .bo ,h, .aU,. from 

umglist issued on tl Uy of the previous wtV ordered tho romamcijf 

shai-.? the close of unless the ( ourl lif of cases for hewing for 

lino \. a li t 'orrod to lli« t* J 


rut oi 


viiig week 
* ^cn a case u 


0 for li < l"ti a ‘ 


Itivon-O Act, I 
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nullity of jnamago has been passed, is submitted for confirnwtiou.alettershallmTambly 

bo addressed to the Divisional Judge «ho passed the decree, asking him to inform the 
parties that this Court will take the decree mto consideration at the expiry of six months 
from the date on which it was pronounced with a view to confirmmg it or passmg such 
ord« as may seem lit, that if either party wishes to make any application relatmg to 
the decree he or she must do so withui the said period of six months, and that if no such 
application is made, tho Court will proceed to pass orders m tho absence of the parties. 

Tht Diary 

^ 39 Tho diary shall bo framed so as to show as conciselv as ^lossible eierv stiro 


Judge should put up a judgment form with the file when submitting it to iho 
The Judgment 


\\ hen 
bi 'll! 


Decrees and Formal Orders 


Uro must bo taken tliat each decree is in itself clear and mtcUigiblt It kIk iihl 
uo ncccsnarj to refer to any other documents toa^^crtiin uliat it mils im m-* 
fr implies 

tl “’^®riocutory and miscellaneous procccilings an order h made b> 

j‘® after stating his reason therefor, and in anj ease m which a p.art> nn^ 

wro It, a formal order shall be drawm up containing the number i f the cow, tl e 
amos of tho jiartics, the order or result of tho order made tho co't<i ineurred and I > 


>11 which tl 0 judgment ■ r 
the Judge or an \wi»t4nt 

, L, , I , r a dicree i-l ill l<e ii< tul 

neneath hia signature 

I ^ * Wlieii tho draft of a decree isreada a not ice shill l>e jio led on thrt « iirl i l**« 
1*^ , ‘Irift IS read) for ui«pec(ioii in tho Wist ant Hegi trar s ofi n 1/ it is 

to witlim four dais from the date of the n *11(0 a di ens* mile l< rn s c f 
‘® ‘ ^ submitted to i JVjwitj Itegi trar for signature 

1 * l^arlies do not agree to the form wlurli the decree shall take tic fA>c »! all to 
uwai uj>on tlio duh list on as carli i dale a* nu\ be conienient to sirak t > t}.e 
uuiiutes of decree 

<3 If a part\ or an adiocato mtunaUs to the Wwtanl Rrgutrar ;nafUjt«I> 
ii ^ order has Ix'cn jiaN^d b\ a Judge that he wishsa to xe the turn al oriiff 
1** ''‘ttcsl to the Judge for signature, the same jroceduie -s / r do ne* »ha I lo 
' I ovl m ixsjicct of the draft foriitAl unhr 


J»k In 

'*‘lh I) e (. 


(Jtneral 

c\<r\ Mjtjxal and jutitiun if ana Bunn»~*c usn.© i» not la acn-rdx_ * 

I'cmimnt sistcin of transliteration tie Wistanl ru »i.iU ta_re 


*' tic Ju1 


—Vi n,u h U KuJ, ZS V f Do! 
^ I r Ju !,.• * u h I il, t 

1 1 iU a] mt«. jun»jKt» a. 


r \L 1 as ItSfuat* (hr 
•f* ikI aj ji!« to thr t' 
^ss«xti-alC /h hi 


f _ri 4 L. ofT 
.f 1 _r_4( -.VI 
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spelling to bo corrected unless tlio ndvoente coiiccriied shone any good reason to the 
contr irj 

If tlio innio \\ iS mcorrccUy i>]tLlIcd in tlio I.rfnvtr Court it should nevertheless he 
conecd^ spelled lu tho Chief Court, tlio niiiic is prtviouslj iiicorrcctlj sjiclled being 
added 111 br VC Wets, if ucccbb\t\ , to provent confusion Tlie same rule shall be applied 
IS far as pricticiblc to mines of natives of Indn Hut in^ person who \mtc« English 
lias tho right to spell Iils own nimc m any way ho likt-S, and the sjiclling of hia ordiiiarv 
signatnro should be ulopted m ill documents in Court 

47 No coiTCspondcnco rolitiiig to cases before tlio Court cm be attended to but 
lay person having business in the Court or its office shill transact tho same m per=ou 
or bj 1 duly lutliorizcd agent, idvocite oi pleader 

48 riio llcgistrvr, Deputy Kcgistnrs, ^\i,3ist uit llcgi'strars and the Senior Inter 
jireters attached to the Chief Court for Burinc-,o, Hindustani, Gujarati Chinese Tamil 
md i'elugu, are ompow cred to idmmisler the oath to deponents of affidavits to be filed 
m tho Chief Court 

Tho Senior Interpreters shill o\cicise the power conferred bj this rule only within 
the precincts of the Court 

4n The Chief Clerk slnll certifv tho copies referred to in Order XLf, Rule 37 
to Iht Pniy Covtictl 

5U Petitions for leave to ipjieal to Hr* Majesty lO Council shall be presented to the 
\s3istaut Registrar, w ho, if tho jiotilion is m order, will issue notice m the form attached 
on the respondent to show cause before a Bench consisting of at least two Judges («cb 
Rule 21 above), why the certificate prayed for should not bo granted 

31 When a certificate is granted, the appellant shall, withui the period piescnoe 
by Order XL V, Buie 7, give security for the costs of the respondent to the extent o 
Rs 4,000 In. cases of special magnitude and importance, tho Court may 


to the amount reijuired or, subject to the provisions of Rule 54 by a of 

immoveable property Cash deposited under this rule shall be paid , p"'! 
the Court Government securities so deposited shall bo made over to toe it g 
or a Deputy Registrar , bo „ ct^funti 

53 When cash or Government xecunties are deposited under Rule oi a J 
bond shall hr* eaecidfid in Bornt A or Form B attached as the case may be 


•>hall be 
within a 
56 

shall be so mformed 


shall be so mformed ,, rnatsoftb^ 

57 In everv security bond, the appellant shall bmd himself j being 

opposite party as may be allowed by the Court in the event of PP 
prosecuted 

58 Withm the period prescribed by Order XLv, 
deposit with the Bailiff of the Court tho sum of Its 1, 

Registrar may determmo to defray tho expenses of pi 


60 

aro tho 


Ai'rLsntv n — Jiuinri. 
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01 Ulicu tlio (\)urt ilcclirrtt tho a{|icil Admitted, tho Hegistrir sLall 6cr\o 
ujx)n tho |virt>o« nulico (illing on them to »{iccif> vithin one month Mliat accounts 
attached to tho freon) thev ui^h to bo included ui thocopi Itslnll bom tho discretion 
o! tho Itegistrar or tlio Vv^i't^inl IlegL'trar to omit from tlio tnnwnpt any accounts 
vhich ha\o not uithin tho time ^llcctllc<), been cx{in">«l^ asked for b} tho parties Tho 
\ssbtaiit Registrar »lnll alnion juMnent to him of a feo of Hs 16 furnish to tho parties 
A list of tho ivji>sra, mIucIi iinkc up tho rrconl , and i>liall require each jwrty within 
fourteen daj-s to indicate au\ which ho coiiMders iinmaternl If tho parties 

aro agreed as to tho papers to bo omitted, thosi |ujicn shall not bo transcribed If the 
Assistant Registrar tbmka that aii\ iviix-r, as to (lio omi-ssion of which tho parties arc 
not agreed, should bo omittcsl, ho shall refer tho matter fur tho dctcnnination of tho 
Court, Wtero it is dcci led to iiicludo nnj |*a|<cr against the wL<h of aiij partj, the 
transenpt shall show clearly that the inclusion of tho iwajer w ih objected to by tint 
party 

C2. Tho ,\ssistant Registrar shall artango tla jwjere m the transcrij t m the order 
siKCiliod below and shall prefix nn index to tho tnnscript He shnll also attach to 
tho index a certified U't of all papers omittcal from the tr iincript under Rule 01 ■— 

On!tf of nrranjti tent of 

I Dury sheet of tho Original Court 

2. Rhint 

*1 ^^rUte^ statement 

4 }■ xaminations hj the Court »od< r Order \ 

5 Issues settled 

C Oral OTidcnco for tho jKirtj Ixguuiiiig, intluding oaidnue giicii 1\ i antniss 
fur such part} on < oRUMivtUMi 

T Oraloridcneu (or the opjKjsile |Mrl\ or pirtiia inclmlmg cm ienco gnen b\ a 
Witness fur such pirti or parlK-* on cummi- ion 

8 Document If} taulotua fortlu pirlj l»cgiiuimg 

10 

II 

11 . 

13 . . • 

14 . ■ \LI Rule 22 

lo . , . 

16 

n Tho application for a cWlificat o ind for loaao to appeal to Hw ilajc-.ty m Council 

19 . 

-0 


idT Council shall bo authenticated bj tho person oy wuom 

0^ ^^en tho record is to bo printed tho stylo to be adopted shlil 

(0 The form known as Dein> Quartofi e.,&4 ems m length and m ) 

(U) iS'oUho paper used shaU be such that the sheet, u hen folded and 
trimmed shall bo 11 mehes in length and 8J inches m widttn ^ 
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(ill) llm tyjio (o bo uaoil in tlio loit ulinll bo I'lco tjiK) but Long Prinict sliall k 
ubcd m printing nccouula, tabular matter and notes 
(iv) ilio number of linos ni each pigeof Pica typo shall bo 47 or thereabouts, and 
every tenth lino shall bo numbered m tho niargm 
Gb Whoa tho record la ])riii(cd m India, 100 conics of tho transcript shall be struck 

t whoso Cost tho record is printed 
‘ ojiies of tho record on payment of 

^bo C( ^ fied A charge of Re 1 for ever} 

750 words sliall be nude for proofreading Slonoy paid for proof readuig shall li 
credited to Government 

07 Whoa tho transcript la ready , if it w to be printed in Lngland, one certified copy 
sliall bo transmitted to tho Rcgiatnr of Hw itajesty s l*ri>y Council, Wntehall, at the 
ovpenso of tho appellant Where tho transcript has been prmted m India, and ICO 
copies struck off under Rule GG forty copies shall be sent, at the expense of the appellant 
to tho Ucoistrur of Ilia llijesty s l*ri\y Council, one of which shall bo certified to be 
correct by tlio Rogi5.tr ir or a Deputy 
or miliilluig every eighth page then 

Where part of the record i^ printed II i , — o 

lulo shall, vs far vs practicable, apply to such pirta as aro prmted m India and such as 
vro to bo prmted m Lngland respectively 

68 All costs incurred m British Iiuhi vvhother allowed by tlio Court under Rule 5" 
or othorwiso shall bo recover iblo as if they were the amount of a decree for nionej 


NOIICL ro bllOW CAUSE WHY A CERTIllCAlE OP APPEAL 10 HIS 
M\irsiy IN COUNCIL SHOULD NOT BE GRANTED (Rule CO) 

Code of Civil Procedure, Order XLV, Rule 3 (2) 

IN IHE CUIJ I COUHl or LOWER BURMA 

( IVU MiSCFH VM.OU3 AlllK VTION No 01 10 
Ariniiiff out of Civil \ppeiINo * f 10 . 

Aijhcait, 

ts 

Jiespondei t 
lo 

lake notice that tho applicant abovommed 
Coiut for a certificate that os regards amount oi 
tlio reqmromonts of soetTon 110 of the Code of Ci 

lit one for appeal to His Mijesty Jn Council , 

Iho day of 19 •'5 fi'^ed for you to sliow cause w»J ” 

Court should not grant tho corlificifo ashed for 

Given undei my hand and tho seal of tho Court tins day of 
Process foe, Rs realized _ 

Ilegislrnr 

FORM A (Rule 53) 

BOND li\ AN APPLLLANl TO HIS MUChTY IN COUNCIL 1 9 ^ SECURE 
rOR iHE COSTS Oh THE RhSPONDFNT WHFN CURRl NC\ NOlLb nn 
OR CVSII IS DEPOSITED 

Know ill hen by those presents that I 

■lAlno o, no," ; 

am held and firmly bound to tho Senior Judge of fne ^ ^ 

Court of Lower Burma m tho sum of Rupees to 'o /Jj, fo 

taid Senior Judge liissucccs ors m oflico or assigns for winch jujin'^nt wcu '»< } 

bo nude I bind mjNclf my IicirN and legal ropieseiit itives 




1C70 


lUE CODB or CIVIL I’ROCEDUBE. 


(uj) iho typo to bo used ui tho text shall bo Pin f vnn 1 n* t ntio tv .« « i .j]| jjg 

(iv) . ,and 

tuiiu imo eoait be numliorcd in tlio mar^ui 

. of tlio transcript shall be sltcck 

boso cost tho record is printed 
' B of the record on payment oi 

*ho c( ^ j\ chargo of Be 1 for ererj 

750 Morua stiall bo made for proof iciduig iIont)> paid for proof reading shall 1* 
credited to Government 
G7 

shall bo t 

ovpeiiso oz mo uppeitant tVhero tho tranaccipt has been printed in India, and 100 
copies struch off under RuJo 66 fort} copies shall be sent, at the expense of the appellant 
to tho liogiatnir of His Jfaicstj s Pri\j Council, one of wliicli shall be certified to te 
correct b> tho Itogi&trar or a Deputj Ktgiatrnr of tho Court by hia signing bis name on, 
or mitiillmg, overj eighth page thereof and by iflixing tho seal of Iho Court thereto 
Whoro part of the record is printed m India and pirt is to bo printed in England, tl s 
lido shall, IS far is practicable, ajiplj to such twirls as aro printed ui India and such as 
no to bo prmted m England respcctiiely 

68 All costs incurred in British India iihotlior iillowod by tho Court under Buie 57 
or othoriviso, shall bo rocoierablc “is if they iicio tlio amount of a decree for monej 


notice ro SHOW cause why a CEBIIIICATE OF APPEAL TO BIS 
HAJrSTY IN COUNCIL SHOULD NOP BE GBANTED (Rule 50 ) 

Code of Civil Procedure) Order XLV, Rule 3 (2) 

IN IHE CHIDP COURT OF LOWER BURMA 


Civil iliscFiTascoDS AniKiTios No or It) 

Arising out of Civil Apiieal No of 10 • , , 

^ Apjjficaif. 

, I 

/iexj)6naei I 

Tako notico that the applicant aboaeiiaiiicd his throiigli applied to th^ 

Court for a certificate that as regards amount oj value and nature the nbovo onto * 
tho rcqmromont'i of section llO of the Code of Civd Procoduro, or that It is otherm 
lit one for aimml to Uis 'Maip'iti » r*''* " » i zle 

. i fixed for you to f-how cause «nj *' 


Process fee, U-> realized 


_3urt, tins day of 

jssis/anl 


FORM A (Rule 63) 

BOND BV VN APPELLANT TO HIS MAJESTV IN COUNCIL I'OR ^LCUBITI 
I OR IHE COSTS OF THE RESPONDFNT WHEN CURRENCY NOll^o 
OR evSK IS deposited 

8on of 

Know hl mln b\ these presents that I nt 

"■‘'■'o “I Tltoth.”' 

am held and firmly bound to tlio Senior Juiigo o 
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In WITNES8 wnmEOB- 1 ha\o fierounto set my hand at 
day of 19 . 


Signed by tho said 


this 

Signature of Appellant. 


m (bo prosciico of 


Address. 

Occupation. 


son of 

Wbeksis 1 tho abovo-botindcti 

Civil Appeal No of 19 m the said Chief Court 

v^D ^THEKEvs tlio dcciBion of tho Coutt tipoii (ho Kaid appeal Invmg been adverse (o 
me I presented a petition to the said Court prating for a certificate on vrhicb an appnl 
to Hia Majest j m Council might be adiuHlod and ^t'IlEIlE vs such ccrtificato u as granted 
to mo on the day of 19 And wiiebeas I was called upon 

to furnish securitj for tho costa which maj he incurred hy tho respondent in this Court 
and before Hia Majesty’s Privy Coimcil upon or in consequence of nij said appeal to 
liis Majesty to tho amount of Rupees And aviiEBEvs on 

^10 day of 19 I deposited in the said Clncf 

Court the sum of Ra Now the condition of tho above written bond is 

such that if tho said respondent shall bo paid such costs as I or m> heirs or legal repre- 
Rcntativcs shall ho ordered to paj to him by thodocrc© or order of His Majestj m Council 


hy mo as aforesaid shall remain under tho control of tho said Clncf Court ns and for 
wciinty for pa 3 ment bj mo or my bcirs or legal representatives of such amount or 
amounts as jnaj be made paj able bj mo or (hem as coi>t8 as aforesaid and tint upon nij 


FORM B (Rule 53) 

hO.ND BY AN APPELLANT TO HIS MAJESTY IN COUNCIL lOU Si ( UUnY 
1011 THE COSTS or THE RESPONDENT WHEN C(»\Fn\Ml \1 PRO 

missouy notes are deposited 

Know vlt hnn bj the«o presents that I 

son of nvlivo <if 

now residing at 

f, am held and firmly bound to the Kinor Judge of ihi (lijif 

ourt of I>jwcr Bunin m tho sum of Rupees t'* I" I'aid 

o the said Senior Judge his fuccc^Mirs in oflico or assigns for which jvivii mt will ami 
■Tilj to bo undo I buid mjsolf and my heirs and legal repn.s< ntalivi ■* 

In wiTNtsi wiiFBEOF I liivo hcrcunto set nij band at 

this div of 1^ 

^ijrafure </ 

Signed bj tho aaid 

m tho iirc«cnc« of .tJdttt*. 

(hCvpGii^K. 

son of 


RllLl Lis I tho above bouiuki 
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ccrt^ic^o“asStcd to mfoi ttj “ And tniZDEiS such 


otte™ fhL®,'!"' to NO.J and of no eSetl 

otI.eniiBO tlio Bamo shall bo and romam in full forco and airtuo 

l.v ,00,’^ “Etoo and dcclaro that tho Govcmmcnt ftoimssory notes depoMled 

thereof and such other Goremmcnt IVoniissory notes as may be held m lieu 

the fltief r f fDforcst arhich may accrue thereon shall remam under tho control of 
nr Wa „ * Burma as and for sceuritj for payment hy me or my h m 

or legal roprosontatn 03 of such amount and amounts as may bo made payable bj me 
amn,,r? ‘it “ afore«aid, and that upon my or their faduro to pay such amount or 
amounts tho said Court may order tint tho same bo sold and that the proceeds be apphed 
ri.'it.!. ? DJitond towards tho discharge at tho said amount or amounts Pso 
^-if * ^ ordered to be paid by me or niy hcir*i or legal represen 

lauvcs to tho robpoadent on my said appeal the said Government Promissory notes or 
SUCH Govornmoat ftomissory notes as tho^ ma\ bare heen rcphcctl bj Miall wnle s 
oriicrtvise detained be returned to me or them 
iho Schcdulo aboTo referred to 


lUteoflnUrc t 


IHE BUR-VIA GAZErib 
21st OciOBti lull PvBT IV r 0.>2 
CHIEF COURT OF LOWER BURMA 
IvOTIFIC VTION 

Dated Eangoon, the lOtA Odoher, 1011 

No 21 (Gei.er.vl) — With xefercnce to section 122 of tho Codo of Civil Proteiiurc 
1008, anti with tho sanction of the Local GoTeinincnt the Chief Court Lower Burma 
makes tho following rules of procedure to bo followed In the Court of Small Causes at 
Rangoon — . 

Tho rules shall be inserted ui the I irst Schcdulo to tho Codo as “ Order 
Cause Court Rules of Procedure ’ 

Tho rules contained m tho First Schedule to the Code of Civil IVoct dure UOs 
so far ns they arc inconsistent with or contrary to tl o Rules hcrtwith j uHlI wb 
fir as tbo practice and procedure of tlic ^malltiuso Court onl^ iro tomui td bodtn ^ 
to have Ix^cn altered or superseded bj tho rulcu secondly above mint oiicd 
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OoDEIt LV. 

THE COURT OF SMALL CAUSES, RANGOON. 

RULES RELmNG TO ITS PROCEDURE. 

Ptthminary 

I lu Iboso rules, unless there is bomotlimg rc]>ugnant in tlic subject or context, — 

(1) tho word " Judge ’ means the Judge or Additional Judge of the Small Cause 

Court, Rangoon , 

(2) tho \iords “plaintiff’ and “defendant ' rcspcctirclj mcludo petitioner and 

respondent in miscellaneous proceedings 

2. In tho absence of the Chief nerk the second clerk shall exercise all the functions 
of the Chief Oerk under these rules 

3 Except on clo«o hoUda^-s tho oflicea of the Court shall be open to tho public for 
busuicss from 10 30 a.m until 4.30 pm on all week days except Saturdays, and on 
S iturdavs from 10 30a.in till2p.ni. 

ImUlutton of Procicdtngs 

4 Plaints, aiTittcnstatcmcnls, petitions and affjdants shall bo printed, tj'pe UTittCD 
or MTitten in a clear hand m tho English language on durable white foolscap paper on 
one side qu 1> of the paper, and <o os to learo a margin ono inch and a half wide on tho 
left side 

ProTidcd that, in proceedings to nhicb all tho parties are Bormans and m which tho 
relief sought does not exceed Rs 300, tbo pleading, petitions or aSidaTits may be in 
Burmese 

5 Tho matter shall be divided into paragraphs numbered coD<«cutivel}, and each 
paragraph shall conlam as nearly os tna> be a single allegation Where a native date 
IS given, tho corresponding English date shall bo added 

6 Material corrections or alterations shall bo initialled either by tho signatory or 
hts pleader 

7 In plaints and m petitions initiating miscellaneous proceedings the names, deecrip 
tions, and places of residence of the parties must be full> set out or the omission to do so 
must be explained to tbo satisfaction of the Judge 

8 In ever} document relating to a suit or proceeding alrcad} instituted, the number 
of the suit or proceedmg shall bo entered before presentation 

9 Tbo Chief Clerk is empowered to administer affidaMts to tho deponents of 
aflidavits to be filed in tho Conrt 

10 Copies of pleadings, petitions and affidaMts must bo served on tbo opposite 
{.\irij n£4- thrill SfFAvl} l£>sir hev.rs Ivitvv Sko daief 

II Plamts, written statements, petitions and affidavits shall be presented to tho 
Chief Clerk. Urgent applications iua\ be presented to the Judge on his taking his seat 
on tho bench On a closo hobday urgent appbcations may bo presented to the Chief 
Clerk, who mil forward them to the Judge 

12 Upon rcccii mg a document bearing a court fee label tho Chief Clerk shall 
examme it. If the court feo be insufficient, ho shall return the document . if it bo 
sufficient, ho shall cancel the stamp If the Chief Clerk and the party presentmg tho 
document arc not agreed as to the sufhciencv of tho stamp, tho matter shall bo placed 
before tho Judge for dctcmimation. 

13 If a plaint or petition bo dcfcctno m grammar, form or otlicmue, it shall bo 
returned, imdcr the orders of tbo Judge or tho Vdditional Judge, to the person pre 
Svtttmg it. 

14 A dur} form shall be used in every prucccduig, and the Chief Clerk shall enter 
on it the name of tho person presentmg tho pl-imt or petition and tbo date of pro 
scntation 

15 iNo corrcspondeiico or telegrams relating to suits or proceedings before the Court 
Mill be attended to, but an} jicr^sn havmg business in the Court or its office shall transact 
tho same m person or b} a duly authorized agent or pleader. 
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10 11 
(a) 

(i) 

(c) all other plaints 


n Ks 000 


for admission and disposal 


or bolief 

20 An agent dosirmg to institute or defend a suit shall, at the timoof piesentmg tie 
plaint or written statoment, produce his power of attorney for the scrutiny of the Chief 
Clerk, wlio shall oxamme it and note ita production on tho diary 

Tho ])oiver of attorney shall be returned with a warning that it must he produced 


proceedings are m Burmese) he accompanied %y an authenticated translation by a 
translator m accordance with the rules as extended to tho Court of Small Causes, Eangoon 


, the Chief 
ndor<e on 


2J. When a plauit or 


document mitiatuig a proceedmg his been 


esame 

admitted it shall 


attachment, for review of judgment, to restore a suit to the file, for sanction to prosecute, 
or uiiscellaueous applications which necessitate separate judicial ptoccedmgs or m 
which the petitioner is not a party to the suit 

24 The Chief Clerk shall fix a day for tlio defendants ai>peaiauce, and upon 
receipt of the process fees shall sign and ib&uo the process as lequired by Order I of 
tho Civil Procedure Code Unless the necessary process fees arc paid wifiiui 4S hoirs 
fiom tho admission of the suit or iKiti 
suits tho value of which exceeds lls 

issues, and shall icquiro a MTitten St It . 

tho appoiranco of the defendant In all other cases suininoubos shall he to*’ ‘ 
disposal , , 

21 The date foi the appcaiaiico of a dofuidaiit shill ho lixc.il lutli duo icgaiu 
tho provisions of Order V, Kulo 6 of tho Codo i , nf 

20 Ordmarjly there shall be at least tho fuUoulug mtiiwh lotuctn the clito 
issue of process and tho day fixed for hearing — • i < n nf 

(a) Where ill the defend ints reside withm tho lot d limits of the jurisuictio 
tho Court — 

(1) In suits the value of which oxeceda Us 1,000 — fouiU‘ n d'vy'' 

(2) III dl other cases — •‘Oven days #.jq 

(i) Where my one defendant icsules m Bunn i but beyond tlio local niiiils o 

jurisdiction of the Court, — twenty eight diys 

(c) Whore any one defeiuhnt resides m India — eight wick'' 

(d) Where any one defindant resides out of India — tlirio jm ut^l^ . ^ J 
Miscellaneous and ovccution ipj licitions will oidmirilj li Jinrdin Ion 0 

1 fidaya 
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27 Oniui iril> a dL-ftiiJant rihicluig uUhui (ho local Imuta of tho jurisiiictioii of (1 o 
Court blnll not bo deemed to ha\o Ind bufiictcat limo to ap]>CTr and answer unless tho 
process Was sor\cd on him not leas linn thrcocIcariia>s before thodaj fixed foi hcarmg 
«3 All processes and wirranta shall bo signed, sealed and issued by tho Chief Clerk, 
except Warrants committuig jKrsons to or releasing them from jad, and warrants of 
commissions issued to other Courts, which shall bo signed b} tho Judge 

29 IVocosscs and wirranta for scr\ico or osceutioii withm tho local limits of tho 
jurisdiction of tho Court shall bo dolixcrcd to tho Bailitl for scrMco or execution, who 
shall endorse tiicrcon tho date of receipt by him 

If tho jKrson to bo scried u known to tho Baihfl or to any of his staiT, tho Bailiff 
shall cause tho process to bo sened forthuilli If tho person to bo served is not so 
knoini, tho Bailiilshall require tho iwrtj applyingfor tho process to provide some person 
to identify tho person to bo served, and shall Hx a time when ono of his officers will be 
ready to nmrood to efTrrt service 


for scrvioo as required by section 28 and Order V, Buies 21 to 23 and 25, of tho Code 
to tho Cburt named bj tlio partj 

31 Unless olbcrvtSQ ordered, a second or subsequent process shall not bo issued 
until the previous ono has been returned 

32 Ih-oof of service may bo ni'ide by aflidavit Such affidavits must state fully all 
particulara which must necessarily bo proved before tho summons or process can bo 
held to have been duly served The Bvilifl aud Deputy Bailiff are empowered to 
admtatsfer (ho oath to the dopoucats of such affidav its 

33 ^0 summons or other process shall be served or executed on a Sund vy, Christinas 
Day, or Good Friday except by leave of the Judge 

Hearing 

31 On tho da} fixed for hearing if the defendant appears tho Judge shall ascertam 
from bun w hat is his dcfcnco, if an> If it appears to the Judge thvt a written statement 

lie it and shall 
dcfcnco stated 


Dailg File and Caiue Lut 

3j U1 undisposed of cases shall be entered m tho daily file under tl e resiwctive 
dates fixed for hcaruig 

30 Adaily cause list shall be prepared from the daiJv file and shall show tho causes 
for hearing m tho foUowmg order, — 

(1) Executions 

(2) Miscollanoous applications 

(3) Regular suits — 

(а) 1 or settlement of issues 

(б) For disposal — 

(i) defended 

(ii) undefended 

37 Cases III tho d ul} list shall be called on m turn m tho order m w Inch they apjx-ar 
m tho list 

38 Tho daily evu e list shall be affixed to the notice board m tl e Court and tl o 


DocunirnU Jiled in Court 

40 Docunii-uts not uiijKmndod under the Stamp Act or ordered b} the Judi.c to be 
retamed slnll, on aj plication made, be returned lifter fifteen daj-s from the date of 
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judgment, unless the proccedmga bivvo in tho meanu-hdo I>ecn sent for by the Chi 
Co\irt 

41 Except ui cases m wliioh tlm f>TWV»/» I T’ 


- wx vuu 4>uuo on Qoemnenta admitted or rejected 


Itispechon of Vocttmenls filed 

43 XiiQ Chief Clerk la authoriaed to poniut the inspection of aiij docunicnt filed j 
Court by a partj or his pleader m tho presence of an officer of the Court 


^umritons to ll^ttae&scs 

44 A summons to a intncss may be applied for by a part> to a suit or jirocecdmj 
or bis pleader at anj timo after its institution and during its pendency The applicatioi 
shall bo presented to tlie Chief Clerk If ho thinks that for any reason it shall not I' 
granted, be shall tako the orders of tho Judgo on tho point 

45 The party appljuig shall uithiu tivcuty four hours from tho time Tricji Ihi 
application la filed, pay to the Ruliff such sum for the travelling and other exjensci 
of Iho person or persons summoned as may bo requisite according to tho follo^mj 
scale 


— 

Miiinmio 

JiluumniQ 


Hi A P 

Ht A P 

Soldiers mariners labourers earners domestic servants su-cars,etc 

2 0 0 
4 0 0 

1 0 0 

ntlcmen of property 

12 0 0 
10 0 0 

1 0 0 


10 0 0 

12 0 0 

Editors ensmeers and sun oi ora i 

10 0 0 

1 i 0 0 

“ not less than Rs GOO a month j 



~ dmg to rank ? 

12 0 0 

coo 

Shroffs bunnias schoolmaatcra commanders and officcn» of ships 



Articled and other clerks 



and marmo 

4 0 0 

2 0 0 


2 0 0 


1 cmalcs according to station 

4 0 0 

0 8 0 


In special cases or m cases not provided for m the Bcalo, the Couit shall allow 
fees as it thinks fit , < i « nWifl ho^ 

46 The Chief Clerk shall issue summonsos as soon aa uossiblo alter me ojau 


to the Court to ■which tho summons is to ho aont for service 
49 The Bailiff sliall receive all money sent b^ other Court* 
inti commissions 
CO 

shall sen 

rccouod 4 

llu n inako un order for tho issue of tho summon^ 


expenses of « dni 
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*•1. Oil ij.v •<! 4 ('>>ii)nt^^»‘>a(><l)iPr\4niin4t)on of a witiic<a from nnolhcr Court, 
(Lc Oiicf <.lcrk KiiJ it to tfio iSiiIiiT. «Iio »h»II note on it whether any and what 
m mr_\ f.pr rijr-nw^ « h-*» lr<rn roc<ivr»l a« e>}Kr.'<« of the witnrwi. If suflicicnt money 
ha* U'<-n the Oti<f fhall ralo an order for tlie laeuc of the summons to 

the wjjfjf^*. 

oi .\n\ rn'pner n'cciml a* ex|irn><^ of witne-«''<w rnnaining unexpended shall Lc 
relumed b\ the lUihfT, un'ler the onJmof the Jiidgr, to tlio Court of i'^uc. 


CommiA'ioM 

•"VS Tlic hearing of a *uit m which AComiiu*^tun h.« been iMued uiidir Onlcr XXYI 
of the C-vie shall lie imlil the rrtuni of the eomnitoiion, unless the Judgo 

oiIktwi'-i dintis. 

.*>1. An for opmiiu^avin* t>halt lio made |>rum|>ll> after tho grounds on 

which it M a^Lof hir an* Lnown. ami the •w>t«tK«fi* for it shall bo aecompanicd bj an 

al'i Urit or afli Uxju, sTttjns oulthe fac • * ! .- 

cuiiitni.s4ion, an<l when lhe\ iir»t Ir^atne 1 _ • • 

•W la oofnmi**i-n* for the eiimtiut«»»» of . r« . * 

Judge ar ’ i « «» . ( omniiN'ioner s duties to an Adtocato or 

Ilua^Irrl . ... 

ph ajrr V • 

.'G 

' ' >• •ft »<.n{er»|n(l wiinmiuuruJ^soutu .a.v...... 


fou” lU}* from such Kf>i<e, ami shall serro a copj ein tho other l>artj or uis paau<... 

J7. If thcroiiiniission w for tho examination of wilncvMss nm rocr. tho parti obtain* 
mg the order slnll jw) tlio nc« ssArj rosU of and incident to tho $amc. and both parties 
shall lilo a h%t of wil new's, and all necc^5ari pa pen* anil documents within ono week 
from the date of the order 

GS> On dcfiuli ui tho obs<. rt aiico of tli^M) rules h* a jurty obtauiiug an order for a 
coinmiAsion, tho cotmutvsion shall not lssuo without have of a Judge, and on default by 
tbo ojijsooilo part), bo shall not to allowed to join m tho commission without such 
leare 

.frran mrn/ atui A'unJxnng of Uteords. 

Z'J 1 iio n. lords shall bo arranged m Ibo foOow mg order — 


•t -—lUgular iSuit FiU. 


( 1 ) 

(-’) 

(J) 

( 4 ) 


Tocuig shoot (5) Esidenco UUn on louiimssiom 

Diarj (6) Documents tendered in ovidence. 

ricadmgs. (7) Judgment 

Eridouco taken by the Judge (8) Decree. 

(9) Processes lo tbo regular suit. 


B — iltectlianeous Proceedtngs Ftk 
{1) faemgsboct. f3) Endeace. 

(2) Application (4) Order. 

(5) Processes m the miscctfaneous proceeding-. 


C — KxeeiUton File. 

(1) Facmgshiot (3) Order. 

(2) Application. (4) Processes m tbo oaccution. 

00 Iho diar) shall be framed so as to show os concisely as possible ercr) stage of 
and e\ery proceeding taken m tho suit, and tho part) or parties present m person or by 
pleader at oicr) proceeding, and shall ordinarily bo signed by tho Bench Clerk. But 
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iiii: coDi: or civil pi{oci:ijuki:. 


if It IS thu solo iccoid of a judioul order other than that of a j)Ostt)oncuicut oi of an 
'^oummeat or of a direction for the issue of process, then it shaH bo signed by the 

Jud<jmcii{a, Orders autl Dccrcts, 

61 Judgments and orders shall only bo pronounced after they are iMitteii, and shall 
bo ir tho date on which they are delucrcd. 

Decrees shall bear the date of delivery of judgment, and also the date of signature 
in tho hand of the Judge 

If a patty oi his pleader mtunalta to the Chief Clerk iinujedwtcly after a decree or 
order has been passed by tho Judge, that be wishes to soothe formal decree or order before 
it 13 submitted to the Judge for signature, he may bo allowed to do so, and if there is any 
disagreement as to the form of deerco or order, or the taxuig of tho costs, tho case shall 
bo sot down on the daily list, on aa early a date as may ho convenient, to speak to the 
minutes of decree 

Pauper Suits 

02 After tho disposal of every suit m which a pauper is concorned, the Chief Clerk 
shill send to tho Collector of Rangoon a memorandum of tho Court fees due and payable 
by tho pauper 

Jjxecution Proceedings 

03 Applications under section 30 of tho Code to send a dccito or older for execution 
to inothei Court shall bo made by verified jKstition, and shall bo accompinicd bj ^ 
certified copy of the decree or order. 

04 Tho certified copy, together with tho other documents mentioned in Order AXli 
Kulo 0, of tho Code shall be sent by registered post. 

05 Tho process fees prescribed for tho warrant of attachment and for the order of 
salo shall be annexed to every application for execution by attaclimcnt and sale of pro 
petty 

00 In every application for the attachment of movciblo property the approximafe 
value of tho property sought to be attached shall bo stated accordmg to the best of the 
applicant’s behef 


indicated , 

OS The second clerkshallexammeovery application lor execution andshaUrep 
whether the requirements of the Code and of these rules have been coinphed w itu be or 
the application is submitted to the Judge 

Sale of Attached Projierlg 

00 As sooins possible after an attachment of mov cable piopcity.thc 
loport to tho Court tho fact of the attaclimcnt and shall fuimsh a list of tlio firti 
attached and their approximate value, and shall nolo if any of them ai o no i > 
attachment or sale ^ of 

If any of the articles or thmgs fall vvitbui tlio ynoviho of Oiuir AAl, . 

tho Code, it shall bo so stated m tho report and list fFi.irJtr 

70 Iho loport and list shall bo submitted to tho Judge, who sliill pai»'’ 
for sale as ho may think fit, although the decree holder may not ipply for ‘ 

A w in lilt for silt- shall be transmitted lo fbo Biiliff, ubo sli ill forthwith 

i>.->uo a proclamation -i.-rtur fir 

71 lAcry prochmatioii shall bo advutiscd in a local now''piiitr or a 

It Ic ist fiftt-cn (1 vy !.(oxccpt m the casoof propcrtynientioncd m the proiiM) to ^ ‘ 

Rule 43, of the Code), and tho cost of ulvcrtisiiigslull bo dcdiicttd from > 1 

72 AIoi cable projierty falluigwilbiiitboprovisotoOiclcr A\r.Ri'l‘ 

shill bo sold nsbooiiasinay boconvcmtiit afUrillme Ueii uttatlinl Uii 
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bo 6oIJ oil tlio thinl Satiinl ij ifUr tho U on mIikIi tlio proclauiaticn 
shall hii-o been fiicj uj) m the Court 

Stcunly lo Court. 

7J. \\ hen ^>ecurllJ is required to bo given it shull bo taken either in c ibli or in the 
lorm o{ a bond Such bond shall bo with or without i>urcties ns tl o Judge uiaj direct, 
and ehall bo in favour of tho Bailiff of tho Court for tho time being 

74 Wien sureties aro required and perons resident within tho jurudiction of the 
Court aro tendered, a report shall bo called for from tbo Bailiff as to whether tho pruicipil 
and sureties possess within tho jurisdiction of tho Court property of value equal to tho 
amount of tho sccuritj required 

/ j Ao sureties shall, without tbo order of tho Judgo, be accepted unless they make 
anaOidavit or aflidavita statmg that tho property which each of them possesses, or that 
their properties combined, aro equal m value lo tho amount of tho security demanded, 
over and above anj mcumbranccs to which such properties may bo liable, and over and 
above tho amount for which they have previously given security and for which tlio> 


■Dailiffs Commtmoit on Sak4 of AUacktd PropirUj 

77 llio Bailiff's commission on sales of attached property is the same as m Older 
LIII, Buies 1G3, 104, lOo and 160 


THE BUinU GAZEITE, 

JOtu Auqost, 1911, PuiT IV r 7t)0 
CHIEF COURT OF LOWER BURMA 
AOTinCATION 

VaUd Rangoon, the 22nd Avgubt, 1911 


of this Courts Notification No 44, dated the 17th November, 1901 as amended bj 
Notifications Nos 1 and 4 (General), dated tbo 9th January, 1906, ami 2Cth January, 
. •ire published for tho 

: . . “ Order LVI— Kuks 


HvLEa 

I — Clasiijieation of Rtcortls 


divided mto tbo foUowuig four clasvcs — 

Class I — llccords of — 

(<i) suits and cases alicctuig immoveable iroi-crtv, mcluding suits for fort 
closure, redemption, or tale , 
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THE CODE or CIVIL PROCEDDRE. 


(6) suits m icspect of tlio succosaion to an office or to establish or set aside an 
adoption, or otherwise to establish the status of an individual , 

(c) suits relating to public trusts, cliaritics, or ondowments , 

(d) administration suits , 

(e) suits between landlord and tenant to dotermmo tho rate of rent, or in irhich 

a question of right to enhance or vary tho rent of a tenant, or any question 
xolatmg to a title to land or to some mtcrest in land as between parties 
havmg conflictmg claims thereto, is in issue 
Cla^s II — Records of tho following suits and cases except such of them as afiect 
itnmovoablo property — 

(a) contested and uncontested suits and cases for probate and letters of admims 
tration and for tho revocation of tho same , 

(0) ca-sos under the Guardians and Wards Act, 1890, relating to the guardian 
ship of mmors and tho admuiistration of their property , 

(c) cases under tho Lunacy (Distiict Courts) Act, 1858, relating to the guardian 
ship of lunatics and tho care of tlicir estates 


case 

Clews III — Records of — 

'a) all suits which do not como under Class 1 or Class II , 

{h) cases under the Succession (Property Protection) Act, 1841 
cases under the Succession Certificate Act, 1880 , 
cases under Parts III and IV of tho Land Acquisition Act, 1891 , 
cases under tho Provmcial Insolvency Act (III of 1007) for a declaration oi 


tion for execution IS pendmg, * ♦ la 

(c) such other oases as the Chief Court maj from tune to time direct to 
included 


of Ci\il Procedure for the restoration of a suit « 
roccedmgs m tho suit or vppeal and must orm p 


Class IV — Records of execution proceedings 


I 1 I N N ' ' ' ' " 

I I o 

III this rule the word suit, case or proceeding includes nu appeal 


II — Irrangetnent of Jiccoidi 

2 Every record under CUbs I, Class II, and Class III shall bo divided m tli 
proceeds into two files, A and B , . -ii jounjii 

Pile A shall bo called the Trial Record and, in c i^cB other than nppea , 
besides tho flyleaf with mdex of contents — 

(o) Diarj 

(h) Plaint or jM-tition instituting the cite 

(c) Plans attached to tho i)lamt to define the hnd sued for iliuih 

(d) 1 ist of documents produced •with the lilamt. when nutim orf>c 

Order VIT, Rule 9 , \ u.Jtulo N 

(r) Liat of documents relied on hi plauitilT, buliiotprodun , 
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(/) List oi documents produced by tho parties at the first hearing, Order Alll, 
Rule 1 (2). 

(g) Written statements or counter petitions of tho parties 
(A) Petitions, proceedings, and orders in interlocutory matters 
{») Opening iiroceedmgs 
0) Issues 

(il) ■ ■ 

(0 

(m) 

(»} 

( 0 ) 

(P) . - — 

(g) Report of Commissioner appointed under Order XXVI 

(r) Award of arbitrators or petition of couipronnsc 

(«) Report or account of a Receiver 

(<) Judgment 

(m) Decree 

(t) Pmal decree m mortgage or administration suits 
(ta) Copies of orders and decrees ui appeal and rcMsion 

(z) Order absolute for sale m mortgage eases, together vitii prod inntion, sale 
report, order of confirmation, and certificate of sale 
The judgment of tho Appellate Court, if ao>, shall he filed after tho dcfree uu) anv 
further ondonce recorded and any finding of the low<r Court, togcthir with the luul 
order m appeal, shall bo filed thereafter in that order 

Pile B shall bo called tho Procc'^ Httord and diall cent am l>r''j<lt « th< tljltnf \iilli 
table of contents — 

(u) Poaiera of attonici 

(6) buoimoiihcs and other proeo'ca and iftid ivits relating tin n In | 

(c) List of witnesses 

(J) Pclitiona rcHtiug to adjournments, attendance of nitm-wx s 1 1 ( 

(c) Other pajiers not included in l>ial Record 
( f ] letters, etc , callmg for records, etc 

d Kaery record under Cbss IV shall consist of two tiles, A and B. 

Pile A shall contain beiides the fivleaf with table of rontciits — 

(a) Diary 

(A) Application for execution 

(cj Papers roeeiMd from Court winch pasKi! the. vlccrce, Ordi r \\I UuK C 

(d) Plana of I uids to be attached 

(f) Petitions, jirooccdings. and onters in iiit<rlwcutwr^ iiialt4i> 

(/) Petitions objictmg to the ratcutioii. otlwr than <laims 
Rule oS 

(V) Warrants uid probibilorj ordcnnsAmd to « tl» ct esOMilni 
dclnerj ofjiroperta anil n turns then !<• 

(A) Warrint of sale 
(«) IVoelamatioii of sale 
(;) Report of rcaiilt of sale 

(f) 

(0 . 

(»0 ■. . . • •*' 

(n) Rocoijits or icknowledgimnis of sati-facIHMi 

(i>) hinal ordir 

(pi Oop\ ol orvlcr m apj«.at < t n-suiotu 
1 ik B shall contain til othir jkija'i^. 


mil r Oid« r \ \I, 


nl, r« tl , 


* '^ulntituU ilittoUali’ if lUhliisut 
t '' iWlituU) (lAUitlll if ijili i> Uut U aus 
J IVKuttiiiii* i» I kUiiutUxl m riikuee iiiu»t ui.t ili-’ 
n tuni \1 lo the iwit> ul o jiruilurtsi tfitia. 
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rnr copi or cmii procedurk. 


4 Tlio A flic o£ the tiial rcconl o£ an ApjvoUnto Contt Rhall contain, hewdes tbe 
flyleaf with tables of contents— 

(c) Diary 

(6) Jlomorandum of appeal 

(c) Copy of judgment and decree of Loner Court 

(d) Written statements, if any 

(c) Petitions, proceedmgs, and orders in interlocutory matters 
(/) Oral evidence, if any 
(3) Judgment 
[h) Decree 

(t) Copy of judgment and decree m ‘second appeal or ro% laion 
rlio B file shall contam all other jiapers 

T The record of suits decided by Small Cause Courts, or tried under Small Cau^e 
Couit procedure, shall consist onh of one tile 


INDEX 


ABATEMENT and death of partj , 1045. 1050 
nnd insolvency of plamtiO, 1059, 1060 
marnago of female partj , 1059 
eflcct of, 133ji, 1000. 1001 
practice ill English Couita, 1045 
\BhENT foreigner and jurisdiction, 152 

ABUSE of judicial precedent, 9 

of proccs", inherent power to prexent, 9 


orders in, and final decree, 33 
rendered bj collector, U70 
^CCOUMS, cominishion to adjust or cxaiiimo, 34 1 
partncrslup, decrees m suit for tak ng, 8SG 
VCKNOWLF'DGMEN 1' of service of suiumons, blO 


ACQUIFSCENCE by CO dofondaiO III jilare of suing, 172 , !),>».« 

of defendant outsi.h jurisdictien, inJ place of sum 
172, 174, 175 

m dumtssal, -v bar, 403 

not a question of fact but of legal inference 4u4 
ACr OF COURT, construction of, 30 
presumption as to, 30 
ACl of State, meaning of term, 77 
ACTING for cliint, meaning of term, 630 
ACIION, grounds of, and duty of party, 121, 122 
ACTUAL roiiJonce, 173 .See IIesidfvcc 
\1M)1 1 ION of jiartk •<, '»45-309 
< f risixindiiit, 12b8 

against whom suit dismissed, 12t>'>ii 

\DD1 llONAL ex idi nee in ajijxal, 1307-1310 

review, 121, 1555-1300 

Juilge, 52n 

\DJOUUNMENl, apjiheatK ii for, and apjieartncv, "W, losi* 
of sail , ‘la j-Ubi) 

j 1< ad< r aj’] 1\ ing for, an 1 ajijKorancr, 12'>3 
MDOUUNMINDXO X\ll ). a37 Ml 
an 1 1 rdi r for losta <if 'iST 

reXK w and aj jxal, 'x]7, aSa 
l>uw< r ( f (V uit to ] nxxxsl in sjnie 1 1 di fault. ^5 ♦ 
jiro«slurc if jtoittis fail t« aj jsar afl«r M's 
sub Cl, lit CAu o for, Mo 
wh< n t uit max lolji iirn s3>. 
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INDEX. 


125 


test wjietJicr ortior or decfco, 35, 36 
when concliisho m anothtsr Court, 136 
it oxistfl, 3Q 

which 13 noi a ilctrco, 33 


. 13Gi 

suits (0. XXItl.), 10C<-108(> 

AUMINISTUATION (gciitral), judgment for, 1128 
proceedings, 24, 25 
suit and suit for land, 163, lOl 
decree in, 8S2, 883 

ADAIINISTRATOR. See RcPiiESEhTAmE (fcBaAi) 
ADAllRALTY cause, assessors in, 403 

jurisdiction, apiioal fiom Judge exercising, 55 
AUMISSIBILl’i'Y of doposilioas, and Coraiuission, 10‘!2, 1003 
of ovuloiicc on information ami belief, Sr»l 


. 1*77 

of averments on which no issuo framed, SI4, 815 
ji) jntcrpleadtr. 1173 


,843 

plaint, proccduio on, 712 

relevancy of matter alleged m imttcn statement, 111) 
ADOM’ION of reasons m appeal, JJlb 
ABVRRTISEMEN'L’ of sale proclamation, 983 
ADVOCA'i’E, and dorinitiou of pleader, 34, 58 Sec PtEAUPr. 

.iiid jwrsonally worhing lor gam, 1 82 
AD\^OCA3'E GENERAL and public trusts, ;J50, 304-707 
position of, 3C4 

affidavit and Older for inspection, 790 

' I.U4 
ii), lOJ 


of dociimonta, 788 

foirn of same, 789 

conchisi>cncss *>f, 792. See Dsico' cii\ 


Kignsturo of admissions, 803 
power to order, 203 
AFFIDAVITS (O. XrX), 850, 85l 

AFFIRMANCE m appeal to tho Pnvy Council. 403, 451 
judgment of. and statoineni of reasons, 1316 
AFFIXING copy of summons on pTnwscs, 646, 64S 
•AGENCY not included m carrying on busincs,s, 1116 
.AGl'NT, and carrjing on business, 174, 18l 
and inferphaikr, 1173 
set ojT, 888 
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\fiKXT — rj|»u/j 

J *11 ^mr <«TiUki • n I 1* j*- >•« thi* ^li. I«l 

m m« h< n y U«. 1”4» 

iriTur'T < f J r Mfcrr U Ti 1. 174» 

(j* Km <• f 1 *dtnTr. .»» il 1.^7 

viu"** < 1 »ar"i*^ rw <'1. < 41, ^ i*» 

»uit f IT Kx** aril l■'l«c«n]«>n mhI. 
to Kxtj I K;\t r-, i^a 

\lil STa (rtc ji. rf<]) {O III ). 4t I ‘t l« 4«*iir«-, 71'* — 7.<» 
r, I 'i(*t I n. < r w t I y. • • t 
•ulb >til} > f, OI 

jTmt ii f ft, j» * :it-« oMjh •! j*f f | ^tr, 7'^* 

Mr\ i«? r ! ]i|(if»«» r n. (tSt 
»ho 4Tr, (J2 

M.GIlLi; M i: 1 4ld» 41. 1 r< -lu tkt. n It 4, 1-41 1.. (If i'ni > (<>ui.ciJ 1332 
\4lje of >aiU U Ih' t. i'2 
\nill IIMKNT uitruluur.^ fu*’i j -it» » ♦ •• 
t>olto4,|Kj ilV<l«f,3x7 

('4ti.4»>-« 1 r l«T fc li • I. 'I'*’** 
fii UlaU « I u I t T M lu 1 1 1 1 
to ptr tm r. 32t. *22 

iiUif ►21. ‘*22 


Vl,UI(,CULU.\I,U»l.4nl.4*u.2.U.*r 3 » »» 

I’*U'Iu(-c «n I 4tlwbrK lit 3i«*», S'*®. 'O *. yiO **•! 

l-f.irjutiiMit ll‘'l 

All)-* 10 co.s-^nacints i * 

I'TUU'C 44 to. o S 

lightloUK', 3 
M,1LN cticts), kuiU L), 34^ 
fricnJ, KuiU i.y, Jl*> 

Old, in 


suit 4ii(l fuV fnd/n<. ‘*3, ‘‘d. yTw 
(l tn 4U) ftdir alttciwn. iit, 31(i 313 
\LLU0 lu b*.2 (.*>•», t*yj*7v>, 73ti TJl 

uuccrt4iHoii ritord. Il'j 
ALIEU\ilON of ju Iguicnl, bVI 
oIUh aiiar<4;u<iK-afo. Ill 
ALrtUXAriVE 14*. , ti»3 

lAUscs of action and oiiibdir^Mtii,; l.liadiiio'*, 072 
tlaiin, 0S2 

I'nymcut III dttrco for dill** r> of mokiftblo iirofiiity, bb? 
prayir for aaluo of guo.U M tgiiii^nautioii, b07 
titles, claim baAcd on, 701 

\ilBItiUIll ui decree, llTii, t)30 
AMbJ*DiIEN 1 , as to |>arlu s, 6S>'> 


decree, bWJ-SUJ 

by Mliat Courts, Sb3 
erroneous order of, 8bl 


, ,0b8 
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INDEX. 


AJIlJNDJMENT — cvnlin itcd 
o£ plcaduig>», 07J-CU4 

ami change of cLaiactcr of buit, GOO-Ol) 1 
costa, 694 
as to parties, 0b8 
rehef, 689-090 
subatanco of p'aiiit, C87 
principles on which granted, 082-086 
refused, CSO 

proviaions as to, 678, 679 
written statement, 18 

^NChSi'RAL property and ea.ecut)on, 284 

in Oudh, ami execution, 29S 
VNCILLARY relief, omission to grant, 123 
ANNUITY and attachment, 943 

ANTICIPATION, property subject to restraint upon, and attaehnieut, 179 
APPEAL, a substantive right, ami how gnen, 20, -194 
and adjouimncut, 837 

application for oiccutiou by transferee, 91J, 912 
ofO XXII, 1006 
arhitiatiou pioccediup*, 40, 1469 
attachmont^eforo judgment, 1188 
cognizance, 418, 422 
consent decree, 387 
court fees m pauper suits, 48 
death of party, 1045, 1050-1053, 1055-1009 


. jyi-u97 


injunction, 120J, 1212 
Letters Patent, 52-50 
mtsioinder, 394 


leceivcr, 1258 
remand, 427, 432 
res ludicalCy 139, 145 
withdraw al and adjustment of su'fc, 1073 
by pauper (O XLIY } 444, 1320-1329 
costs of, 212-214 
Courts authoiized to hear, 396 
death of respondent during, 566, 567 
decision " final,” though liable to, 142 
decree in, 1318-1321 

coats in, 1320, 1321 
defined, 381 


Lll ). 1J2J 

and cognizance, 418-121 

decision contrary to law, ' 

trroror Jcfcctiiiproccduii, HI 

material issue, HO 
.Small Cause Courts, 417—1— 
usa^o having the forco of law, lOJ-HO 
ccjNi/tr, 412 

scope of, 412— 417 

sciund apjiial, WJ-IO'' 

sicuml ipjital, 397 
w hcic non' , 117-122 
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— coiiftuuctf 

from dismissal uf suit, Sb'J 
Division Court, til, 55 
cx parte decree, 750 

order dismissiDg suit at adiouiuid hearing, 6d'J 
tiling agreement to arbitiate, 14011 
for restitution, 4C 


orders ' . , 1J25 

in execution, 1274 

execution proceedings, 48, 48 
passed in revision, 479 
lefusing to set aside abateuiLUt, 1002 
original decrees, 381-397, (0 XLf), 1259-1 J22 
from Mliat decrees, 370 
further ovidenco in, 844 
gcncnl power to transfer, 193 

provisions relating to, 130— 132 


and valuation, 81, 380, 151, 153, 983 
iiatuic of, 379-383 
on a uiaUec of costa, *217, 218 


ha pendens, 932 
judgment, 382 
question whether appeal lies, 35 
tc(-i.iicd by Court without jurudHliou, 71 


certificate, 449 

coocurrciil judgnicnl'* on foot, 111-151 

coaditious, 450 

cost-s, 443 

dcuec, 444 

liasl ordtr, 410 

jurisdiclioo iD. 435 137 

powers of ffigfi Court alter aifajMsron ol iJJ 
question ol law , 451—150 
rcbeariiig, 440 
raviD,^ 435 
special Icaio, 438-43 • 
lalue, 451, 452 
Lars to, 431 
by paujar. 111 
>aluc of suLjrtt uiatHr, 131 
when allowed, 431 
wliiu dll mid i>cuilt.iit, 97 
who luav Irmg, 587-3J1 


valui. 83, 81.451-453 

Rt»J damagisclaimrd but not .iMtitaiuid. 452a 
iQtin«t, 81 n 
niisDC |>rutiU, 8ln 
co-Ms, hoir 1 1 idi iii-e tahi a in, M4 
diCwioD. and rtt ^udirutd, 13J 


Ai*i'i:\iUACLio i\), :i:-7:4 

al dill to aiuwtr maUria! qiusti 75l 
and juut} who Laa oiniUtd lo»*r»t. uota«, •'J 
I. 'uc > 1 SU1UU.I l>37-<oJ 
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INDEX. 


1}28 

impatiiblo lia^ not, 277 
inquiry whether exhausted, 1345 
suit foi refund of, 3J9 

Ab'^IGNRE and restitution, COl 

not estopped by judgment after asaigiunciit, 125 
Offienl and attachment before judgment, IJSO, 1190 
ha 'pendens, 1064 

security for costs (0. XXII ), 1000 
uhen not leRaireprescntatiao of ffindit insolvent, 279 

, 226 


under oral assignment and execution, CO 
written assignment, GO 
ASSIGNMENJ? of decree, 50 
ASSUMPl ION of truth of facts lU plaint, 824 
AT 1 ACHJIENT, abseuco of and validity of sale, 9b0 


expenses of witness, 827, 828 
Soot 47 240 
bmall Causo Court, 1187 
value of property, 913, 914 
beioro ludgment, ll^-U03 
eonditionah 118C, 1188 
effect of, 944 


secured on immoveable property, 057 
decrees, 954-950 
immoveable property, 0o6,957 

« particulars m, 904 

laud outaido juriadiciion, 897 
money decree, 9S0 ' 

moveable property m debtor s possession 918 

not in debtor’s i»oss«.sion, 901 
iiogotiablc instruments, 952 


procedure in execution, 278 


, and place of numg, 158 


sale of proucity under, 9/6-1044 
(Sect OO), proiKrty liable to, 294, 297-299 
not liable to, 293, 291, 
suit for recovery of proiwrtj iiiuhr, I58, It 
umV r a ifrci-tpV, 235, 236 


2n«i-,ir. 
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\TTENDANCE ot ilcpouent, 8W 
of witness, S33-83G 

power to comjK], 20^ 
witnesses (0. XVI.), S25-836 
ATTORNEY, and definition of pleader, 68 
servico by, 1382 

ATTORNMENT by tenant in possession, and Receiver, 124G 

,322-320 


restitution, SOS'" 

scttinc aside sale on ground of fraud, etc , 1010 
not entitled to notico m scltmc aside cx vatic deereo. 773 
title of, 31 '^322 

AUCTION, sale by, in execution, 977—1044 
AUTHORITY of i asc law (American), 12 
(English), 12, 13 
(Indian). 9. 10 

of reasons gi\ cn by Judge, 1 1 
superior Courts, 12 
to 8 U 0 for right held in common, 130 
AUTONOilY of caste, 85, 8Cn 
AVERMENT (incoibistent) m defence, 730 

of performance of condition precedent, 602 
on which no lisuo framed, taken to be admitted, filG 

■ • 701 

of costa, 207-218 , and«cCoST3 


11 \Ij \NCE duo on mortgage, rceoicrj of, 1 107 
of purchase money unpaid, 1000 
15 \LUTC, ri,;ht to, and interest lu immoseabli projietts |)>l 
11 \R and ac>^mc cmcc in dmiui^sal «>f claim, 49^ 
bj estopi>cl S(e Esrorm. 

former suit, anil suit for damages fur ssronuful di (ciiU ii 5 »' 

suits for poS'essiiiii of land and nie^tie j ri>l I* • 
ludgment against joint contrar ter or tortfeaM « Vi I 
ot the case, 107 
Iimitat ion. See Limitation 
1m jieiiJeju, 05-99 , and see I H Ri NorNN 
resjudic^ifa, ‘lO-ni. , and «<• III’* Ji nu sts 
for joiiitnos, r,8.1 

»( r< \ u a b\ a<liiii»sivin id »|m-< i tl aj il ll<> 
lofurthcrsuil (Sect 12), l»K> 

ej-j>rfAf, »,I, il, 

b> I'riminal I’roesdure ni, 

^IunlCl]>sl Vrls, H7 

• f a jiroTL'i nalib'racUr vs 
t f ss 5', 

auard > f SO.U. 7 i 
I \ ej tl >11*. N I 
uiNtaiic *, s I ■►> 

I ul *1 |H Il^^ I r 1 1 aM la sn 

1>I ll«l IV* » t si^lulc^ s I 
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13]]NAMI, decico on purclia&o made, 3S0 

fraudulent purchase by decree holier, 1016 
purcliaso at sale, 325 

by decree holder, after permission refused, set aside, 090 
transaction iSee BENiMiDAi*. 

BENAMIDAR, alienation by, 517n 

and ccrtiOed purchase at execution sale, 322-326 
raJ judica/a, 124, 12-1 
party to amt, 516-518 
as transferee of decree, 910 
covenanting for quiet enjoyment, 526 
debtor and heirs, 274 
decree against, binds beneScial owner, lit 
obtained by, 125 
defendant and joinder, 520 
mortgagee, suit by, 516» 
party and sale set aside as against owner, 1000 
ailing as trustee, 51Gn 
refusal to recognize as transferee, 910 
suit by, and addition of owner, 504 
to enforce a bond, 563 

BENE 


BOMBAY, Mamlatdai’s Courts in, and Code, 26 
suit in, when Go\crnrQent party, 158 

BOND instalment, seicral defaults and cause of iction, 503 

BOUNDARIES and attachment of immoseablc pioi>crty, 004 
and uncertainty of local limits of juricdiction, 160 
idcntiGcatioo by m decree, 806 
specification of in plaint, 095, 707, 707» 

BRAHMINS, trust for benefit of all enforced by tu o, 536 

BREACH of public trust, suits for, 356, 367-376 
of right and cause of action, 519 

BRiriSH INDIA, absence from and security for costs, 10S4, 10S7 
and operation of Code, 31 
foreign judgment obtained on decree in, l5l 
meaning of terra, 31, 32 

BUILDING, dclncrj of possession of, 931 
not inentioued m decree, 932 

BURDEN or PROOr and allegation in pleading, 663 
forum of defendant, 174 

as to assets, 283 

in complaint of dispossession (O XX r 100), 104- 
claini to attached property, 969, 974 
execution against legal representative, 284 
sot off, 738, 742 

setting aside ci parte decree, 707 
suit for mesne profits, 876 
on defendant to prove causes of action iilcnticai, 676 
plaintiff to p^o^ c that right of action not barred, 7-1 

BUSINESS, carrying on See C\bb\ino ok Bo3ik»j>’ 
meaning of " onl, I SO 


CALCUL triON of costs. 215 

of mesne profits, 873-87f» 

security in appeal to tbo Privy 1 • *0 * > • * 

CAN( JJ.L \ I ION of lontract and plnio of suing, lt>* 
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C\l’ACITIt.i, jKrsoa miiig in dillcrcnt, *» I 

C \l’ VCITY, distintt, no cato]>]>cl, l«ft 
of jmrtics aD<l pUmt, ojii 
[artt to suit and /if 

rtf judirofo, Ido, 135 

C\RR\INO ON* UUalNLbS, 1115 
agent. Git. 015 
and actual residence, 175 
corjwration, 173, ISO 
ixrmancnc\, ISI 

atscioral places hy ditlrrcutagcnlf. ISl 
defendant and l lace of kuing. 17d. 
Goicrument and jurisdiction 314m 
aj Lain of ship trading to }>urt, s7m 
foreigner, tlircugli agent, 171 
meaning of term, INJ in’* 
jtcrkonall^, likl 
llirough agent, 174 

C VSE, meaning of, ui rci isiun, 4G5 
law, aulnorit> of, 3-13 

inU.rpictstion uf judgment lu. Id 

CASTE, autonomy ol, S5, Son 

joinder of «\cral members, SdOn 


restoration to, &3 
uben not confined to Ilindus, SCn 
CVUSl ■ ... 


combination of dcfcodanls. 59Un 
consobdation, Gd7 
continuing contract, bill 
torU, 59d 
contract, 187 

lor scmcc, 594 
damages claimed, 595, 59on 
difiereattorU 592 

distinct acts of ouster 5S9, 590, 590 h 
frame of suit, 573-C28 

and contract, 693-590 
jurisdirtion 6S0~-5Sd 
mortgage, 593-503 
partition, s>9S 

torts, 588-593 , 

existence of »n pncwsuit presupptoeo. o*® 
identity of, 583, 584 
joinder of, C02-C2S and «m JoiNtiEU 
joinder, m suit for immoyeable property, 721 
I avetnsiie 100;i 


ejuasi contract, 187 
rent suit, 594 h 
ri^yinliuUa, JOd 
sale ctrtificate, 31Cn 
‘same matter, 527, OOO, «i7, WTm 
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INDl:X, 


CAUsn or AC'IION— conlmncd 

anil beet 17 lb% 

sopirato covenants, 591, 694« 
riglits, 637 

«(rici3 of nets, 599 

boveral statements m libel, 590 

subject matter, 70 

suit by nxembers of tancad ngaiiist Larnaian, OOOn 
rorcraioncrs, C09» 
sy inbobcnl nctt,«essxon, 242» 
torts, 135 


,717 


iilcixtity of, 533 

and relief, 5a3, 686’ 
rulo onlj against splitting, C24 
inclusion of, m suit 683, 683n 


meaning of term, 112 m, 182-190, 510 522, 581, 003 
in Letters Patent, 1S4 
natuto of, and right to appeal, 40n 
not accruing witlim local limits, 343» 
onus oil defendant to prove identical, >f objection taken, ITii 
outside jurisdiction and joinder, 185 
part an-jing uitbin iuri>diction 183, 184 
rejection of plaint not disclosing, 711 


splitting 075, ITSrt 

tost of idciitits of, 121 

to bo state d m notirc uinbr Stet 30 44l» 

unity nf, IS') 

wages, I'i, 

mIilii ti Hit maj oi li-r •separate trials 024, ( 2<i 

doomed stated 710 , « 

ohjoctioii tliat none is di3cIo'<d ean lio taken fm fir^t time on appo . 
wluie iu-.ingin8uitforligae3, iSOit 
C VVI nous assailing iiholo will, and res judia la, 1 T* 

,1H) 


of ulmimstralioii and security, 382 m 
tloficicnev of price, 987 988 


III appeal to Priv\ Council, mn 1311 nil I UO 
t,roiimU for r* Miw, 1307 
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Ci-RTIFICATE— 

of sale, question what projicrlirs pass under, 405n 
refusal to amend, i65n 
satisfaction, S92, 893w, 894 
under Sucecssion Cfcrtificato Act, 709», 710 

CESS, suits for recovery of, and rw judicata, 134 
CHANGE mlaw, and re* judicata, 110, llOn 

CH ARACTER of suit, chango of, and amendment of pleading, C90-C94 

CHARGE for plaintiff s costs lu interpleader, 1173 
on property outside jurisdiction, lS9n 

CH ARIT ABLE trust. 35C-37G 


CHARITIES, jurisdiction over, 358, 35Sn 


CHARTER (Clause 12), and cause ol action IS2, 183 
and imprisonment for contempt, 16» 
jurisdiction of Higlt Courts, 161 

CHARTERED Higli Courts (0 XLIX ), 1382 
CHIEr (Ruling) and suit 349-353 

Ly or against minor, etc , 1 148 
personal privilege, 352 
CHOICE of Forum, 173 


CHO I A Nagporo Landlord and Tenancy Act, 22, 29 

Procedure Act, 


and saving clause, lAt 
second appeal. Oil 


CHURCHAV AUDI Nb and suit on behalf, 3C3n 


LIML GOURl and dcnnition of decree, 42 


CIA IL NAlUIir rights of a, 84 

suits nf a moaning of term 65 84 85 
( L AINf, adverse and joinder, V*} 
alternative, oSl 
based on alternative titles 704 
defined 601 

directly or indirectly mvolrcil, 4'»3 
dittingiiislicd from remedy, 001 ^ 

f ir iiKsno jirofits, and cause of aetioii SOOa, iti 
iiicomisteiit and alternative when allowable «04 
III till alternative, (> 02 » 


wliuh niu't Im ineluded in suit 57u 
I I U N I, uii 1 aiitli rity of \ leader, t»3In 
ttmr ac n iliUting Act J 
III U t ) 01 iL\iructiuii < f J 
vti I ill jH vl l,anx J bv l.iuiitation 47 

• li ta Xagpore, I.anJlonI, «fe , Act, 2i 
I u.h'h ruli » an 1 < rvlrrs 12 
I'tslli li, 1 jraitii. r» 
luhin 111 r Ilia 
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CODE — continuid 


subordination of Couits, 59 
chief feature of, 2, 3 
date of coming into force, 31 
definitions m, 32-35 
extent of operation, 31 

how far applicable to testamentary and intestate jurisdiction, 2 

inherent powers apart from, 16-19 

jurisdiction in cases not affected by, 21 

meaning of British India in, 31, 32 

method of construction of, 3, 4 

not exhaustive, 14, 20 

preamble to, 1 

provisions conSiptmg with Probate and Administration Act, 25 

S eal by, 2 

eduled District, 32 
short title of, 31 
title of, 1 

to what Courts it snplies, 22 
extent binding, 15 

exhaustive, 15 

CO DEPENDANTS and rea jadicota, 128, 129 


, 795 

issue between allowable, 815 

COGNIZANCE, and appeal, 418-422 
and civil nature of suit, 85 

place of suing (Sect 15) 166-158 
bar 0 ^ 86-95 , and sc6 Bab 
of crime, 154 

COLLECTION of mesne profits 874 

COLLECTOR, and execution against immoveable projierty, 327, 331 
party to suit, 256, 266» 
birfis m hiiAassii 'oniUnt lAtasAiesi), lUSfh 
transfer of a decree for rent to Civd Court, 28 
duty of, in partition, 285 


jurisdiction of, 29 
suits to which same a party, 158» 
COLLUSION as affecting judgment, 67n, 88, 150 
and mtcrpleadcr, 1174 

COMBINATION and joinder, 611, 011» 
mL<<joindcr, 590» 

of defendants and cause of action, 590» 

“ COMiLANDING OFFICER ” defined, 1108 
LOMM 


t ( iiiaki apirtition, {41. Nte Parmrios 



INDEX. 


1697 


COMMISSIONLII (o lAkc accounU, %u»t by, 89i» 

CO^LMI^)SIO^■S (0 XXVI), loss-no'. 

COMPANIES, joint ctock, (ra<lin 3 m foreign cyunlrj, 15hi. Ste CorronATioN 
COMP.VXlOX of ivvrty or of pleader, rxAmmatton of, 775 
COMi’ \RlbOX of pUint with judgment and re* judicata, llGn 
COMPENSATION, aUcrnalno prajer for mIuo of goodi os, S07 


• . 158 . 1<>5 

jxrson or inorcable^, 171, 172 
uTongfuI bcuurc of cattle, Kuit fur. ^9 
plamtiQ cniilletl to posscMion and. 931 
^mt4 and different juru>dictiun.«, 170 
COMPITILNCE, and foreign judgment, 100, I •** 
anilrcijudtcata, 130-142 

uno.rtamty of local limit-*. 170 
how determined 70, &0 

m re* jiKficnfa, 9 1 
Jiicaiiuig of, in Sect 15 137 
of Execution Court, 241, 2d In 

foreign Court, iiroaunipfiuu a« to, lyl 
uu what it deixnda. 157 
under .\ct X of 1S77 IIS 

hO'U*ElENT juriadictiuii, when Court ^a^d to U of, Ou 
meaning of t rm n gani^ jurii-diction, bbn 
COMPIIOMISU, addition to decree of cUu«e not contained m, J40n 


pleader. b31» 

decree agauist tumor and review, 1 .62 
III accordanoo inth, 14Cn 
m adjustiucnt of suit, 1073 
i-cprescntatuc suit, 540 
suit by or agamst mmur, 1140. 1141 
luduced bj fraud, 250«, b05 
judgment m terms of, M5 
must be treated as new contract 1077 
of decree by agiccincnt, cSect of, 224 
trial of question, 26jn 
mthdraw'ing claim, and jurisdiction, lOS 
CONCISE statement and plaint, 712, 713 

CONCLUSIVENESS of affidai it of documenU, on what i>omts, 792, 793 
foreign judgment, 140, 149 
CONCURRENT judgments on fact, 441-443 
jurisdiction •\ndres judicata, 13b, 137 

Its ptTtdcns, ,, , 

of Small Cause and Munsif s Ooutls in Madia-, lob 

CONDITION PRECEDENT m pleading, 661, 6b2 
defined, 0b5 

when a\crment of i>crformancc of implied, bb- 
CONDITIONAL attachment, llb6, 1188 


150 


t-ONDUerr of part\ and costs, 213 
of suit, 570 ' 
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CODE — coniinued 

and pecuniary ]uriadiction, 62 
, proceedings m Rovenne Courts, 27-29 
provisions of Rent Acts, 27, 28 
Revcouo Courts, 27, 28, 28b, 01, 62 

,59 


date of coming into force, 31 
definitions in, 32-35 
extent of operation, 31 

Ivow fat applicable to testamentary and mtcstatc jurisdiction, 2 

inherent powers apart from, 16-lJ) 

jurisdiction in cases not affected by, 21 

meaning of British India iQ, 31, 32 

method of construction of, 3, 4 

not exhaustive, 14, 20 

preainhle tf', 1 

provisions oontIij,ting with Probito and Administration Act, 25 

repeal by, 2 

Scheduled District, 32 

short title of, 31 

title of, 1 

to nhat Courts it applies, 22 
extent binoing, 15 

exhaustive, 15 


issue between allowable, 815 


,705 


156-158 

bar of, 86-05 , and sec Bar 
of crime, 

COLLECTION of mesne profits, 874 

COLLECTOR, and execution against immoveable property, 327, 331 
party to suit, 250, 250b 
suits m Mofussil (public chanties), 8C5n 
transfer of a decree for rent to Civil Court, 28 
duty of, m partition, 285 


jurisdiction of, 29 
suits to which same a party, 158» 
COLLUSION as affcctmg judgment, 67 h, 88, 150 
and interpleader, 1174 
COMBIN tnON and joinder, Oil, OUb 
misjoinder, 590n 

u( defendants and cause ol action, 59U» 
‘COMSIANDING OFilCLR ” defined, 1103 


ton 


Irt uiaki 1 1 irtition. Ill Pahtitiov 
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CQMMlsSlONLil to IaUc ac(oimtJ>, suit by, 89 a 
COM illbSIONi? (0 XXVI). lOSS-110". 

CXIMPWIE'', j(iml utock, lrA<h »3 in Inn:ignci>un(r>, 1.1 hi itc ConronATioN 
COMP \XION I'lriy or ot jilcvlrr, rt»niuistion of, ""fi 
COMP MUbOX of ttUint unih judgment and rttjmiicala, llSn 
COMPMNS MION. alUrnatno prayer for ssluo of gooih &.«, 8G7 

• - - 1C6 

.■ . iimng. IDS, lf>5 

jKfBon or moxcablea, 171. 172 
uTongful bcuurc of cattle, ouit fur. b9 
|l&inUlT entillcxl to imsKCMioa an<l. 931 
huitii nml iliJrreiit ]uri»dict>oas 170 
COMPITTLXCE, an<l foreign judgment, 1(K*, 1 1** 
and r(4 juiicdto, 13(^142 

uncertainty of local limit*. 170 
lio\» ilctcrnnncd, 80 

m rr4 judicoM 9J 
lucauing c f, m .Sect 1 1 157 
uf Execution Court, 211, 291 n 

foreign Court, nrcsuinptiun a« l«», lol 
«U uhat it dcjicnla, 157 
under \a X of 1877 138 

COMPElEXl juriadictiuu, uUi.it i uuit i.aid to U of. CO 
nicamtig of Urru ilh p gwl^ juriMlictiun. OOa 
COMPUO lIlbE, oitditiou to deenre uf cUu*e not cwnlamcJ in, 1 lOii 


by Hindu (emak, 1 lu 
pleader. 03ln 

decree ngaiitet tumor and rcvieu, I tG2 
inaccordancu uitli, I4Gn 
in adjustment of suit. 1071 
iciirescnUtuc suit, 540 
suit by or agauiit imnur. 1140 1 1 1 1 
induced by fraud, 250 h, 825 
judgment in terms of, 855 
must be treated as new coiitnut 1077 
of decree by agiccuieut, tllitt of, 221 
trial of question, 2Gjii 
mtUdrawnng claim, and jurisdiction, 108 
COXCIijE statement and plamt, 712, 713 

CONCLUSIVENLSS of alUdax it of documents, on wUat ponds, 702, 702 
foreign judgment, 148, 149 


COXCURREKT judgments on fact, 441—147 
jurisdiction nndruyudicata, 130, 137 

lu vendcM, on ,, , ,,, 

of bmall Cause and Munsils Courts iii Aladras, loG 


CONDiriON PRECEDENT m pleading, OOJ, Gbi 
defined, 005 

uUen a\i rment of jicrformancc of implieil, 002 
CONDITIONAL attachment, 1186, 1188 


159 


OONDUCU of party and coats, 213 
of suit, 070 
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l/ONDUC’llN<a tho sAlt, ijiCMuttg oI term, lOlU 

CONlTbblON *^1111 avoiddiict, m dcfciwse, 730 

a/ judgment 6y dcfcmhnt, 823 
COJ^fc’lNlKG unt, order, 620 

CONFLlCi bet'^ctn Code and ^oUaU, Act, 25 
of evidence in appeal, 1312 

CONFLimKG casci, 11, 13 

dcciaioQs atid rea judicalo, 147 

CONJUGAL RIGHTS, suit Joi icstitnliun of, »ud caut-c uf attinn, J87« 
CONSENT and addition as next friend, Gi5 

. , 1J32 

inlieront mconipetcncy of Court, 381 
]iirb(iic(ion, 68-70, 68 h, ODw 142 


, 475, 4"t)» 


doctrmo of poualtica, 205 h 
l*y, miixor witUout loav c, 11 Id 

and diauiii^dal cf suit, 146i( 
efauso 111 , not contained mcoinpioiuisc, 1 lC;i 
no apncai from, 381, 387 
pioccduio fui s< Uing aside, 3$7 
Judge made arbiter by, 6S 
judguiLiit by, US, 140 


vUnculs, 800 


Bombay, 70» 


. / Council, 1J{2, JJ3J 

after, 028 

applifatioa of rule, 027 
bj cojiseut, 027 

wlioui order obtained, 027 

CONbPIUAUy and joinder, 530tt 

CONblKUCriON, aids to, 4-g 

and earlier dctisiom, 2, *2, 10 

intention oi legislation, 4, 9 
language of Act, 2, !> 
picvioua bt ato of laif, i 
statute jxtssu, l3/t 
111 ticlumal sense, ll 

of n toasolidatmg Aet, J m- 

.1 doeuuicnt mioUcs question of fact aim of law, Idl 


“ forniM,’* lUbect 2 30 
jiidgnieiit, iiieensOptcnt «ii] arli, 8o0, 8a0rt 
‘rciiJtine and 'dwtUiiig ” I70 
rule III Hcltiiig a-<nk ex J"irh tliiree, 709 



iNunx. 


im 


CU.NbTiatTIO.N ii,nUn<id 
(jI bi ( t 17 . 1 OT 
S.tt 47..1H. 4'i 
Urm " I’Ht 

will, 274 

iiihuil fur, aUJii 

to U? hUrral, 13, 1 1 

<-0.\&TUUCri\ U haliit MK > . 1 !> I ». 


imprisonmint for, Ifln 

nature of orxlcr ^la^scd ou, 4t» 

none m noi Jilinz wTitlcn slaU uimt, 745 

order and ni'i'cal, 423n, f2b, 42 )mi 

COXTEKTlONts uf part ns and int<r|>ntatioii of dicrti, 1 17n 
inconsL'itcnt, 57ii 57nn 

COMEJCIS of idamt, 2(AI 


cauccUation of. aud jd^i of euiiu 1^7 
implied, allegation of, 0<i2 

riudins; os to cxuicmx of. 4UiH 
joinder of partua liaUIo on aanu , 532 533 
joint, suit oil and joiuder, 505» 
merger of, ui dctrec, 20»> 
suit aruiQg out of and cau-.c of aelivn 1^7 
for, and ftcoierj of dower, IbTn 
fi ONTUACl ACT , and pUec of »uing. 1 7t> 

CO.NTUIBiniOX, decree for. 858 
for costi, buit for, JuDi* 
lialilitv in, S38n 
CONTUMACY of party. 77fl» 

CONVURblON of BOtral things and eausc of aetion, b'-idn 
Convey ANCE by registrar in execution, y31n 
Convict (life) not nvilly dead, 655n 

Co OWNER with judgment debtor, bidding in citeutiou fcwU, 'JU3 
1 ^L.\InTIPP, dismissal as against one, OlSn 

COPY of dccicc and judgment presented w itb memoraiidum of ipjical, 120'J 
drafts, delivery of m execution, *330 
etc , sent and tiled m transfer for cxctution, b93, 809 
COPYRIGHT, eoguizanto of suit for damages, 157 
suit for infringement of, 17 In 


CO SILVRLU, sjuit agaiast, 13Gn 
CO SHARERS, suits by, aud joinder, 5bln 
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CO&iS, Advocate General suin^ with rclatois for, 365» 
and appealable value, 452 
conduct of party, 213 
decree, 855, 859 

m pre-emption suit, 883, 884 
default in payment of pro cmptivo price, 885 
election on misjoinder, 624n 
estate or fund administered, 209n 
guardianship nrocccdings, 210 
interpleader, 1174 
irrelevant matter, 213 
legal representative, 209 
matrimonial causes, 210 
misconduct of plamtilf, 213n 


pleader’s fees, 215, 215n 
resistance to consolidation, 627» 
buit m wrong Court, 156» 

Appeal Court interfering with exercise of discretion as to, 2 1 8 
as to, 217, 218 
apportionment of, 210 
aibitiardy awarded, 218/1 
attorney and client, 209n 
award of, hy Court without juiisdiction, 207 
calculation of, 215 
charge for, and iiitcrpleadii, 1 173 
decree as to, and appeal to the Privy Council, 45(> 
deposit of, in appeal by party amending, C91n 
discretion of Court, 210 

estimate of. in appeal to the Pnvj Council, 1 J30 
execution for, 210 


.COl 

arbitration, 1467 
construction of wills, 209» 
criminal proceedings, 89 

how recoverable, 89 h 
fr.iudident valuation of suit, 83 
payment into Court, 1081 
reference, 1351, 1353 


interest on, 217 

no Bcpaiate suit for rccovcrj of, 90 


of idjoiirnmcnt, 837 

Administrator General, 209» 
ippc d, 1320 

to the Privy Council, 1 140, IJ17 , 

e<)inini5si.m to oxamiQo person of rank ovmijil from ja i-oiml iijj!* irjiic t , 1 
tvkc evufcncc, 1103 
ilefeiiJaut vvlio IS struck out, 557 

fresli summons to witness after setting omuo <lccrtc, i /on 
further particulars or stiteiiitnl m pitading, CGI 
inltrrogalorjts, 7S2 
Ic^al representative, 209/v 
luorlgv^co sub-equtnt to ilcexie, IJOU 
pcraoji wnde jwrly wjthoutconstnt.JOaw 
vvron^l^ made party, lOln, 211« 
pubhcalion of « vio proelainalion. O'* 1 
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COSTS — tonlxnucd 

of rejected appUcatioQ for leave to appeal, 465 m 
remand, 1321 
scrnce, 13S0, 1331 
sucGcasful defendant, 209n 
translation in appeal to the Privy Council, 860m 
trustee, 209n 

unsuccessful co plaintlfl, 631 
witness m Magistrato's Court and rtijudtcala, 155 
omission to award, 208 


persons not parties mulcted id, 208 
rate of interest on, not s^cificd, 8C0 k 
reasons, when not following tlio event, 213 
receiver’s liability for, 1247 
refund of, 502 n 

without express order on rcveii>al, 502m 
security by husband for wife’s, m divorce, 26 
for, ui appeal, 1276-1279 
(0 2&V ), 1081-1097 
for. Sec SfcCuntTY 
separate, 214, 215 
set-off, 10, 216, 217, 855 


,8lR 


COUNSEL, witness appeanng by, costs of, 210 Ace Pn.iCEB 
COUNTERCLAIM, not a separate action for purpose* of execution, OlCn 
omitted from Schedule, and why, 488 
scamlalous, 18m 
COURT, act of, 30 

and conduct of suit, 57U 


decree in, not a bar, 09 
jicndcnc) of appeal m. 16In 
suit in, 05 

how juriidii-tion densTd, U7 
to bo guided, 11 

*n a Native btatc, suit on judgment in, 92 

judgment of, and suit, 152 m 
judgment or order of, without jurisdictioD, U7 
jurisdiction of, to try suit, Jtnisweno'* 
language of subordinate, 493 

iiicaaing of Icriu m Sect 11 fro* jiidieolu), Rf* , i,,. 

as used m «i>miJot»on wilb i«vv»ou* suit, 10» 

not delmed, 52 

of .\gcnt of Sirdars, suit on deoro in. 91 
coordinate jutisdicUon, 11» 
nrst instance and restitution, 500 
lowTit gradt , meaning of term, 137 


o K 
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INDEX. 


COUlli — conlinued 

on what comi)ettncc oi, 157 

Older hook, entry of decuion by Judge, biHii 

(other then Piesidcnoy High), and juriadietioii i;t j»cr5y«(ij/i, IhT 

DOttCi to brinsr all imtiM beforo i* .'p 67, 007n 


Small Cause and damages m wrongful attaclmiciit, J70 
suit on decree m, D3, 01 


COURTS, relationship of, 12 
subordination of, 51, 69 

COURT*rEES Act, decision under, JO 

not a decicc, 43» 
and application for jtview, 1365 
claim foi interest, 204 
jomder of claim for mesuo piofits, C33n 
presentation of appeal, 12CU 
leturn of plaint, 714 
suit as paupoi, 1163, 1169 
Valuation Act and pccumaty jurisdiction, 167 
valuation of suit, 80 


valuation for, 46lti 

COVENANT and registrar convening in execution, OvO 
separate, and cause of action, 694, 694n 
when eepatftte contcacta, and cause of action, 69 In 

CUEDIBILIIY of vritnesses, and appeal, 1313 

CREDITOR, and Administration suit, 883 

attaching goods not belonging to debtor. 378 h 

CRIME, local cognizance of, 154 

suit for enforcement of punishment of, 164 

CRDIINAL ca&c, right of appeal to tho Pnvy Council, 430» 
depositions in, 848n 
costa in, 89, 89n 

Court, decision of, and resjvdtcala, 105, I05» 
evidence in, and in Civil Court, 105 
iindmg in, and resjudtcala, 118 

URUPb, and execution sale, 321» 

growing, and luoveablo property, 31, 67, 01, 100 
what included by, 57 
wlicn cut, 160a 

CUUbS APPEAL, 39lrt 

CKObb CLAIM, in execution of decree, IWU 
and set oil, 738 

CltObb DECREES, execution of, 914-910 

CltOSb OBJECTIONS and api^jal from orignial dccicc, 13i>0, 1269-1296 

CRObb bUir, aud rcajudtea'a in appeal, 139 
stay of, I'Jln 

CERE ol Uchii cahly, 39" 



INJJKX. 


1003 


tUS'iUU aud iut-iui|>tiuu, b&l 

cxcmptmg womcu from ^mnoiul appc-iraocc, ISD 
« xiatcnco of, IS question of fact, 40 J 
local, m apiwal, 409 

uncertain, os iQ ca$o of Parsi wuluu, I6J 


1>.\3UGK, accrual of, anil cause of actiou. GbO» 
and cause of action, G9i 

special, uberu nono m publii. nuisance, 355, JSO 
to land, claim for, 1G5, lt>6 
DAilAGES, amount of, when quc-tion of fact, 410 
and iramo of suit, GS7-59S 


question of, 973n 

suit for, m nuisance to immovcablo property, 1C3 
to recover, and payment into Cqurt, lOSl, lOS^ 
(unliquidated), claim for, included lo “ recoicry of money,’ 740 
and set oS, 740, 741 
D \ilDUPAT, rule of, 205n, 20u, 20Cn 
DATE and interest ordered m decree, 204 

of aasent of Governor Goner'll to Code, I 
coming into force of Code, 31 
dcciaiOQ aud r&r judicofo. 105 
decree, S(39, 8Co, 1330 

and of amendment, aud huitatiou, Ca6n, SCd 
m appeal, 1313 
mstitutiou of suit, 201, 700 
judgment, 853 
presentation of plaint, 2U1 
vcridcatiou and allcgaticms lu plaiut, 0T4a 
DEATH of Ueerto bolder, S90 

of defendant and jurisdiction, 1S5 

Judgment debtor before satisfaction, d71-d78 
partner, 1120 

party (0 XXII ), 1045-1059 

after institution of suit, 78 
and enforcement of decree, 279-28J 
fresli suit, 126n 
jurisdiction, 1S5 
before institution of suit, 78 
plaiutill and default in appearance, 763 
respondent and entry nunc jvo lane, 919 
party to suit, 6b5 


' ShAKiit I'll 
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DEBUTTXJB, objectioa that property, 205» 

DECISION, confUctmg, and tvt judtcaia, 147 
earlier, and couatruction, 3 
Englisli, authority of, 13 

of deceased Judge only recorded m Court Order Book, SlSa 
United States Court, citation of, 12 
under former Code, citation of, 770» 

DECLARATION of validity of assignment of decree, suit for, 911 

DECREE, against person not summoned, (j 37 
ambiguity m, 117n, 856 
amendment of, 8G0-8&1 
and cost’s, 855, 859 

execution by Collector (Third ScUeduL), 1475-1481 
dismissal of appeal, 47 
interest, 204, 205, 205a 


3 


toiunicnt on deflmtiou, 35-50 
consent, no appeal from, 387 
libiv set aside, 387 
contents of, 855-859 
date of, 8G5, 8G0 

declaratory, giving consequential iclicf, 313n 
deemed valid till icversal or supcrscssivu, 91 
defined, 32, 33 

geoerallr, 35-50, 441, 415 
definition of, and Civil Courts, 13 
destrojtd or lost before satisfaction of claim, 94 
executed as joint, 006 r 


conlciiU uf biiiue, 807 

“ loi money " defujed, 337 
for posbCbsion and mesue piofits, S70-883 
recovery of unmoveablo projicrty, SCO 


hold^ defined, 33 

and Tea ^u-dtcala, 103 
joint, foregoing right to execute, 892» 
impttlcct, 8G3, S63» 

in accordance uith Couimtesioners’ report, 1102 
account between principal and agent, 887 
administration suit, 882, 884 
ap{«al, 1318-1322 
iirbitration, 1408 
dissolution of partncrslux>, 88(1 
partition, 8S7 
pro'Cmptionsuit, SS3-8S5 
suit for separate possession of ahan., 887 
incapable of execution, 2X9 r, 240« 
inquiry nrtessary lor canju^out, 165 
joint and bcvcral, and default, 8 o8m 
lost, nuit fur amount of, 01 
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DECRhE — conlinufd. . , . 

meaning of, la a question relating to execution, -43 
not according to law, when binding, 3o 
eScct of, 35 

o! tlio Privj Council, 1343 nai nii 

' practicQ with respect to same, 1 J4J, tu-** 

on default, and Sect 2. 36 

merits and processual order, 42 
(0 XX.),855-SS0 , ^ . „„ „„ 

order for payment by matalmcnta 8G7, M»J 

original, appeal from (O XLI ), 1-59-13— 
proceedmg on common ground, 1-64 
nreliminary, and appeal from final decree, J Jl 
‘ final, 33 

' ■ . * 740 


(Sect. 33), 204 


set-ofi allowed, 8S3 

DEFAULT after grant of tune, 830, 840 
andrMiudicalit, 144 
by pmcliaser, and loss on re sale, Jw 
Iteccieer, 1216 
decree on, and Sect 2 36 
dismissal of appeal for, 128--1-84 
m appearance by both parties, <5-, 

“ plaintifi only. 758 

on appeal, 1282 
after adjournmen*', 838 
attendance by witness, 204 

[OP disco. »ty (Sect 32). «>< 
complvmg wilb summoiis to pito et.dcncc, tlo 
deposit ol piitclitso 831 5,,,, 

discocry, 799 

gmng security for costo, 1084, luou 
Paying baUnro of purchase money, 999, 1000 
payment of court fees, 751, 752 

expenses of witness, 8-8 
pre emption suit, 883, S84 
presenting written statement, 740 

J iroduction of oTidcnco, 821 
er for dismissal for, not a decree, ua 
DEFAULTS, soveral, in payment of instalments, and cause of action, 


DEFECT, general power to amend, 509 


in piamt as to signature or 


cnficatiOD, 008» 


proclamation of sale, 979, 9 
DEFECTIVE statement of reasons by Appellate Court, 1310 


DEFEXCE and estoppel in appeal, 415 


inconsistent, 704 

matter specially pleaded im 

written statement of, 727—7 


729, 730 
r31, 746 


DEPEND V\T, addition as, of person refusing to join as 
addit ion of parties claiming under, W* 
and ijnsuc not tendered, 120 


plaintiO, So* 
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DLPENDANT — continued 

and transfer of amt (Sect 22), 190 
born subsequent to former suit, 683» 

(leatb of, and jurisdiction, 185 

forum of, 172, 173, 171 

m Letters Patent (Clause 12), 175 

made CO plamtifF and limitation, 669n 

objection by, m appeal, 414-117 

out'ide jurisdiction, acquiescence of, 172, 173, 174 


DEFICIENCY of Court foes, 507 

DEEINITION of act of State, 77 
of actual residence, 175 
attached to the earth, 61 
British India, 32 
carrying on husmeas, 180 
Code, 32 

conducting tho sale, 1010 
Court, in Sect 11 104 

which passed a decree, 227, 228 
decree, 32 

holder, 33 
district, 33 
eseoution, 219 
final doerco, 33, 37 
foreign Court, 33 

judgment, 33 
former suit (Sect 11), 09 
Oorernment pleader, 33 
immoveablo property, 01 
Judge, 33 
judgment, 33 

debtor, 33 

legal representative, 33 
litigation under same title 134 
mesne profits, 33 
moveable property, 34, 01 
order, 34 

party (m larger legal sense), J24 
plamt, 200 
pleader, 34 

preliminary decree, 33 , 

point, 1299 
prescribed, 34 
property, GO, 01 
public officeis, 34 
relief claimed (Sect 11), 123 
Roionuo Court, 01 
rights of a Civil nature, 77 
rules, 35 

saleable interest, 1021 
Scheduled District, 32 
share m a corporation, 3 > 
signed, 35 
trial, 190 
trj, 104 

wrong <lono, m Sect 19 171 

DlJ-1 OAlION to Cyllcctor, of power to ewcuto dtcreci ngniiwt immoveablo p 
127-331 

<>( execution of process, ail 
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wt-oll, 7 Jan 

discharge ol lajnnctim. 1210, 1211 
DlSCOt EUY— 

aOccting ilocuinents, 7&8 
kt&JaMt Jn amtwcr, 780 

no exception to Us taLcn to same, TS7 
time (or Ramc, 7hO 
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DISCOVERY — continued 


i, 782 

- -lamination, tlisfinguislied, 784 

leave to interrogate, 779 
meaning of “ material,” 784 

“ opposite party, * 780 
non CQinplianco with order for, 798 
uotico to produce, for inspection, 795 
object and nature o/, 777, 778 
objection to affidavit of documents, 791 
objections to ansner iQfc?TO''atonc®, 783 
(0 XT ), 777-SOO 
order for inspection, 796 

. . . 79C 


power to order, 203 

premature, 798 

privilege, 785, 791 

production of documents, 793 

questions put malifide, 784 

refused if injurious to public interest, 7d5n 


786 

what documents must bo included in affidavit, 790 
when further affidavit required, 792 

DISCREPANCY between proclamation and certificate, 979iv 

DISCRETION, judicial, and appeal to the Privy Council, 45C 
and attendance of witness, 833, S33n 
Code, 30 

interest after date of suit, 204, 205 
decree, 205 

transfer of suit (Sect 22), 192 
as to authorizing collector to stay sale, 330. 331 
costs, appeal from exercise of, 217, 218 
nature of, 207, 210, 21 In 
exercise of, 30 


interference with exercise of, by Appellate Couit, 211 
manner of exercise, 30n, 408, J220n 
nature of, 30 

refusal to exercise, as to additional cvidenco, 408n 
to recognize assignment of decree, 50 
when exercise of, liable to review or appeal, 408 
DISMISSAL acquiesced in, a liar, 498 

for default, order of, not a decree, 33 
it/usmg to answer interrogatories, 42 
of appeal and decree, 40 


^ ^ ...ilffl 

Milt, 751,‘752, 761, 758, 700 
appeal from, 3&9 

res ytidiealft, lOn, 110, 1J7, 144 „ 

Hint, di'tinguwhed from repclion of plaint, ,18 
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DISMtSSAT^ — con(i»iiaI. 

of smt, for default m appoarance by both parties, 702, 7o1 
plaintitT, 708 


when summons Dot sct\cd, ote (0. IX. r 0), 701 
on ground apart from merits, 39-12 
(summary) ofapiKal, 1279 
DISPAUPEBIKO, IIBC 


DISPOSSESSION and delivery to execution, 932 
by decree holder, 1040 
of stranger, 932 

DISQUALIFICATION of Judge by personal interest, CO, GOn 

and transfer of suit, 195, 190, lOOn 
DISSENT from judgment iti appeal, 1318 
Dissolution of partnership, decrees ID suit for, 880 
DISTRAINT, suit for recovery of property under, IC5 
distribution of aaseta, 331-340 
district Court, 33, GO, 31 

and additional or assistant Judgo (Sect 24), 193 
certain suits for damages, 157 
transfer of suit, 190, 193 

appeal, or procecdisg, 193 
presentation of plaint, 201 
(in Bombay) and suit when Government pirty, IGS 

defined, 33 
Judge, 51 

and addilioml Judge, 53a 
junsdiction of, 79 
(Scheduled), 32 

DIVISION COURT, appeal from, 54, 55 
point not raised before, 05 

DIVORCE— 

Act, English, rules of, 20 
procedure, 20 

proceedings and attachment before judgment, 1190 


JIY 


^ . ,404 

protected lu dLscoicry, 785 
rejection of, 800 

relied on m plamt, endorsing or annexing a list of, 712 
return of, S09 

specification of, m Special Case, 1175 
Iraiisinission of, m appeal to tho Privy Council, 1333 

DOMfClLR of foreign corporation, ISil 
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DRAFT of document or of encloreemont in execution, 930 

DRUJT, oimsaion of beat of, m proclamation of attachment, 953 
proclamation by beat of, 934, 1033 

DUES for different years and identity of relief, 98 

DWELL, <listinguished from reside, 176 
meaning of term, 176, 177 

DWELLING, and residence, 174, 175 


EASEJIENT and claim in alternative, Ci)2n 
right to, and execution sale, 248n 

“ EFFECTUAL service ” defined, 653 

EJECTMENT by landlord and party to suit, COl 
smt changed into redemption suit, 859n 
for, and ru judicata, 134 

ELECTION and joinder of plamtiffs, 511 
by plamtiffs, 610n, G18», 624n 
and icmand, 1298 

E^IBARRASSING matter in pleadings, 072 
pleadings, 705n 

ENDORSEMENT m transfer of negotiable instruments and shares, 995 
of hundi and phee of payment, 189n 
negotiable instrument, 030 

mstruments or shares sold by Court, 905 
on copies of admitted entries, $07 

summons, and evidence of service, 049, 057 

ENDOWSIENT, foreign, funds of, 184 

objection that property held for, 255 

ENFORCEMENT of foreign judgment, 150. 153 

IjNGLISH Admiralty Court, practice of, 24 
Courts, jurisdiction of, 152 
decision, apphcabihty of princijilo in, 13 
doctrine of rcj judicata, 101 
Rules and Orders and Code, 13 
aa to set off, 73"n 
in divorce, 26 

mit, service of, in India, 054 

ENLARQEaiENT of time, 606 


ENTRY of judgment nunc pro tunc, 853, 919 


EQUITABLE execution, and BeCoiroi, 330n 
jurisdiction of High Courts, 101 
tn ■pcrionam, 105 
set off, 738, 739, 739rt 

1 QUI TIES, transfer of dccrco subject to, 907 


EQUI TY (natural), consulcration of, 14, 16, 21 

of redemption and bar of sccoml suit, 90, Ji 
rex judicata, 

when attachable in oxcculiou, -97 


, 391-397 


Cndmg < f Cct, and -^con 1 nppeil, 
jjrant of n Hef, Csa 


\ 
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ERROR — <onJ«nufji. 

m order (imendin;? deerty, b<>l 
orders, 42Q-I3d 
procedure, 4U 


,82 

403» 


power to amend, 009 
wLcnanar.1 not Mtiatcd Ly, 1467 

ES^I^L\TE ol cxix-iisca m appeal to the l*iiry Council, 1336 
ESTIMATION of ine<.nc iirofits, 872, S73 
estoppel. 117, 118 

and afrreoment to bo bound bv uatlia of others. Ill 


evasion in defence. 732, 733 
event, costa following, 211-214 

meaning of term, 211, 213 
not following, 207 

and reasons, 213 


’toppcl part o'f law of, 101 
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insufficient, decision on, 3297 
issue on which taken, and finding, S65» 
manner of recording, 846» 
memorandum of, 845 

taken by another Judge, 848 

. . • , 847 


of mesne profits, 876 ' 

service of summons, 649 
substantial injury in execution sale, 1019 
on new issue m Appellate Court, ftiO, 820* 
rcbcarina, record of, 1306 
order passed without, 460n 
party not permitted to adduce, 478a 

summoned to give, by opponent, 778, 77S» 
plaintiff’s default before close of, and res judicata, 144 


icfusal to take or record, is error of procedure, 411 
statement and production of, at hearing of suit, 842-^51 
summons to give, 825 
under Sect 138, bow taken. 845 
use of answers to interrogatories, 800 
uant of, not cured by default m contestmg a point, 817 
EXAIdlNATION by commiisioo, 1088-1305 

by Court (0 X.), 775-776 , , , 

ascertainment whether obhgations admitted or dcnicu, 
oral examination of party, or companion of party or of plearter* 
775 

bub^lancc of exammation to bo ivTitten by Ju^, 775 
when personal appearance of party directed, 770 


witnesses (0 XVIII ), 842-349 
pro intcresse svo, 1239 

practice m, I239« 

EXCESS in rcaliration, restitution of, 498 

recovered under decree, recovery of, 95 
EXCHANGE, rate of, and appeal to tho Privy Council, 1117 

EXECUTION (Part II ), 219-349 
after transfer, 000 

againit iiiimoicabfc propert>, and second appeal, 4Jo»i 
ami alienation after at*acbnicnt, 310-315 

arrest and detention, 286-290 » 

attachment, 293-115, anJ see ATTACllJIE^T 
Ui^itnbution of omcIs, 331-340 
duration of unprtoonment, 291 
cacniption of women from inrcst and dcfcmion, - 
partition or reparation of sliarca, 2S7, JSfl 
rtka-c from impri-ionment, 291, 2‘i2 
sale, 315-127 , amlsceSini; 
traa-fcrtcs aud Ic^jal rcprc^nlatncs, 
appeal from orders in, 1271 
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tAtCUllON (rart H )— coN/inwJ. 

apnbcatioa lo orvlcr«, J19 . ,.o 

applicalioaa for, arc ]iroa.c»liiigs lu suits H»J 
certificate of result of, -31 
rn,irts of ‘’iO 230 


;• in , 228 


cScct oU ithSrawal of afplicalioii lur. 1!" 
enforcement against legal reprcscmatiic, 
'If, 


oicrfloO, 170, 224 
Lability of ancestral pro^rtr, 24>4 
limi t for luao for, 2CS-271 
limitatioQ of powers, 232-224 
of decree, S&4 

against Lnn, 0i8-0o2 
and menu of decree, 0y»* , , , 

aalo in, and 8ulbc<iucut tc%CR,Al of decree, n- 
decrees ’ I n .M FchoduUl. 1U&-1 ‘o* 


4S 

tiaustorred decree, 231 
(Order XXL), 800-1041 
pruccduro lu, 273, -194, 495 
proceedings, addition of party in, oolrn 
and suit, 43 . „ . 

coastnictionof. Sect 4« ,”> '•'I . . , ,ec 
CO mdow loinod as Loldu, o6t> 

fix viiFl£ order in, 420, 40o, 400 irE- 

JuJ^o lo net oa hu deUrB^ljOo m t'J*’,'''®'’ 

not included in “suit mO II f - 

order m’, fnd ,cs,:U.C^ 107- 10S«. 1«, »■-. I®’ 
suit Mitlun mcamug of occt lu J 
tcvLmcal defect ui, 464i» 


questions to bo determined by Court oi, w 
resistance to, 340 
sales, objections to, 4S 
Hicond appLcatiou for, Ifin 
beet 47, and appeal, 2G2-20S 
“ arising,” 232 
auction purcliascr, -bO 
fraud, 240-252 
“ parties,” 256 
rrprescntatirc, 25l> 
separate suit, 252 
technical defects, 201 
construction of, 230 
matters h^ld to bo within. -U 
object of, 23S 

orders held to bo wilhm, -4o 
Mben caso not within, 2*<--4J 
transfer of decree, 230, 231 
what acquired by purchaser in, 314, 31 
decree inav 1^ cxicutcd, 2-3 

EXLCUTOIt. Sie Ru^Bt'E^TATI\E (LECau) 





INDEX, 


LXEMPilOX fiom aiit/St and publu, officer, JIS 
from 


41>1 

jumdiction, 76, 76n, 

waiver of, 69 

jh-isonal appearance, persona of rank, 489 

Purdaoashm women, 489 

EXERCISE of judicial discretion. See DiscsEnoN 
EXHIBITS, copies of, m appeal, J281 


111 Court of first instance, 36 
nature of, a question of fact, 748, 749 
icquisites for, 755, 756 
setting aside of. See Setumo aside 
when defendant not heard, 746 
oidci, and appeal, 1282 

m cx< cution pioecediogs, 495, 496 

EXPENSES of collection of mesne profits, 874, 875 


necessary, of ivitnesa, 833, 834 

and suit, 80 

EXPERT witness, fee, 827, 828 
EXIENT of operation of Code, 31 
of Britisn India, 32 

EXIlNQUfSHItlEN'r of judgment debt, 167» 


FACi*, and cause of action, 183, I83n 


importance of first asceitaming, 8, 8 r 
misconception of, and transfer of euit, 197 
now, to be specially pleaded, 729, 730 
notice to admit, 802 

operative and ultimate to bo pleaded, 701 
power to determine issues of, m second appeal, 122 

FACIORS and jurisdiction, 181n 

TILING of copies and ccitificato in Iraasfti for oaccution, 899 


deuces and ortim, 444-449 
judgment, 446 
mcamog of, m appeal, 414 
term, 37 

order defined, 444 

Tl^lL^^NG, decree in spito of, and cstopjiel, 118 
cticet of absence of, and review, I3U) 

meontlusiec, and rcaji«f»ca/a, I4J 

not on menu of case, and resjuJuata, 143 
of fnet, and i-ieond ajjj>eal, 393-400, I31.i 
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llNDlNtj — continued. 

otfact.coucvxrn-at, 451r45(> 

error lU Kgal Uifcrcnco Ironi, 4U^'>4u5 
of hw m, 402 

oa immaterial maturs, and rca ju«ficaf(i, llU» 
remaod, concctncjii of, 1313 
Special Cose, 1175 

unnecessary Issue, and res judxeata, 147 
whctlicr inCKlcnlal or not, 118 
whicli operates as rcJ judicata, 113 
EUIE, aud defaulting witncas, 201 
FIRM, execution of decree against, 913, 052 

suits by or against (0. 2^X.}, 1113-1120 
FISHERV, suit for rent of, and imtnoTcablo projierly, 171 
FITNESS for ap^ical, certificate, 149 

FORCE, preventing execution o! decree by, and limitation, 20‘J, 270 
2 

”, 158 


FOREIGN corporation, doimcdo and lesidcucc, IbU 
Court, 51 

counuasioa issued by, 311 

' . 01 


Evidence Act, 150 

in personam, 150 

inquiry into uerits, 153 

iDternationai law, 148 

relation condcraiied by Indian law, 149 


nature of such fraud, 150 
coQclusivcness of, 148-150 
defined, 33 

duty to obey is new cause of action, 5S« 
cnlorcemcot of, 150 
execution of decree upon, 154 
bow enforced, 93 

juiisdietion dcteiauncd, 146 
used, 147 
,11 1 



l>rcaumption as to, 101 

suits to enforce, 151, 152 ,, , ,,, 

use of, us bar, distiagmsbetl from attempt to tuiorcc, lo- 
uben not comlusnc, 50 

conclusive and not, 1(H) 
sovereign and exemption from jartodiction, "C 
aubmtesiOQ to same, 70a 
DO substituted scivico on, C51 
S'atc (suit bj ). 348, 349 
btate, suit against envoy of, 351, 352 
summons, service of, 202, 203 
territory, Ktv ico of summons in, t,5&*C57 
execution of decrees in, 231 
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INDEX. 


rORMS — conhn'ue.d 

Appendix D — Decrees — c<inUniud 

No 7 Decree for sale — FiJwt ifottgageo i Second ilortgagee and Moit 

iSo 8 Decree for sate.-ScMDd Mortgagee t. First Mortgagee and Mort 
„ gagor.— One period for redemption, 1423 

jSo 9 Decree for Bale.^ub mortgagee v Jlortgagco and ifortgagor, 
the amount of the Ocigmal mQrtBa'’<' err<'p<1\n<» th-xt Af tha 

No 10 
No 11 ; 

No 12 
No 13 . 

No 14. . 

No 15 

No 16 ■ 

No 17 

No 18. 

No 19 


No 20 
No 21 


No 23 


, 1428 

ership and tlio 
ind tbo talking 


\ppcndix E - 
No I 


-Execution- 

Notice to show cause why a payment or adjustment shoul 1 not be 
recorded as cerlided. 1431 


,Ui2 


Notice to show causo ssby execution should not issue, 1434 
Wanant of attachment of moscablo property in execution of ® 
decree for money, 1434 
No 0 Warrant for scizuro of specific moveable property ndjudged ij 
decree, 1434 


ho 10 
No II 
ho 12 
ho H 
No 14 
No n 


Warran*^ of aircst in execution, 1430 
Warrant of committal of judgment debtor to jail, 1430 
Order for the release of i iwrson iinjinsoncil in execution of a 
decree, 1436 

No 10 Attachment in execution — Prohibitory oidcr, wlirro the 

to be attached consists of inoscablo property to whitli >i' 


No 17 ’ 

No 18 
No 10 

or local authonty, 14J8 

No 20 Order of attachment of negotiable instrument, 1133 , 

No 21 Attachment — Prohibitory order uhero tbo property 


iNO j /!> 

No 24 Attachment in cxtcutioo—IVoliibitory order, uliiri lia’ii'I*'*' 
consists of imxiioicahio i>ronirt>. 1430 
ho 25 Onler for pavmcnt to the plaiiitiif, tie , i f iii‘ 
hands of a third partv, 1439 
No hutKo tu Atfocbiitg creditor, 14 lU 
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INDEX, 


FORJIS — coni%nuid 

Appendix H — Miscellaneous — tonitnued. 

No 6 Notice to parties of the daj fixed for examination of a witness about 
to leave the jurisdiction, 1458 
No 7. Commission to examine absent witness, 1458 
No 8 Letter of request, 1458 

No. 9. Commission for a local investigation or to examine accounts, 1459 
No 10 Commission to make a partition, 1469 
No 11. Notice to minor defendant and guardian, 1460 
No 12 Notice to opposite party of day fixed for hearing evidence of 
pauperism, 1460 

No 13 Notice to surety of hia liability under a decree, 1460 
No 14 Register of civil suits, 1401 
*• No 15 Register of appeals, 1462 
Second Schedule — AnTv>nd»T— > 

No 1 3 

No 2 

No 3 1473 

No 4 ^ 

No 5 Award, 1474 

FORMAL construction of term in Sect. 2. .30 
possession. Set Symboucai. 

FORMALITY in decree, 36, 36n 
FORUM, choicB of, 162 
contractus, 187, 188 
of defondant, 172, 173, 174 
FRAME of suit {0 11 ), 573-628 
FRAAUNG issues, 813-822 


and foreign judgment, 150 


nlpTdmp’ 1»61 087 


\itiatmg judgment, 07n, 88, J50 
sale, 249, 249n 

when appellant not entitled to raise question of, 114 
it gives now cause of action, 680 
FULL BENCH, concurronco in reference to, 12» 
when no reference, 12n 


fJAIN, defendant jicrsonally workiugfor. 172, 183 

personally working for, and meaning of uorb. 18- 
place of suing, 162 

r.XRNlSHEE OHDI US, subject of, omitltd from *'<.litthilr, and wh/. 

G ViiE'rrE, notification id, of traiwfor of suit, 200 
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GLNLKAIi CIjMJbLb A^, ftl>plicabilily ol dcfinittons in, Cl 

QHATWALl Undi m Uirlhoom, and execution, 2<l 
(i7 ilrtni) tenuro and execution, S'vt 
tenure, future renta and pro&U aa aucb not attachable, li'iS 
tenurea m Khai-uLxxirc and execution, Sb3 
(lOMAbTAU of firm, uhen a recognized a^nt, 03t 
GOODS sold and place of dclircry, 

uTongful detention of, and cauvi of actiuu, COO 
GORAH land, lUit for, and joinder, 01*), 014 
G0Vi.RN3fEXT added a* party by Court, 5CJ 
and carr>ing on busuiou, IbO 
definition of public olCccr, 31 
(Indian) and juriMictiun, 70 
Local. See l^riL Govcrsmcnt 
I>art> to suit ui Domba} , 1 78 
pleader dcQncd, 33 
solicitor, co&ta of, 210 
sued uhere caUM of action ari'ca, Ibln 
suit by Of against (0 XXVII ), 1100, ll07 
GOVERNOR GENERAL, avent to Code, 1 
in Council and transfer of suit, 200 
GR VDE, Court of loucst, lucanui? of terra. 157 
GR \NT of relief, error in. Gan 

'* GRATIS,” appearance vilbout bsuo of suuiraoua, C3d 
GUATUlflES and atlaclioicot, 301 


‘ I 


statement of, b> ^udge, 33 

GUARDI UI, and suit by or against minor or iKUon of unsound mind, 1121MUS 
(of minor), fraud or ncghgcnco of, 133 


HANDWRITING, documents merelj tendered for comparison of, 724 

HEARING, disposal of suit at hrst, 823-824 
of appeal, 1281-1310 
Special Case 1170 
suit (0 XVIU ), «4‘>-84‘> 


u^er Sect. 138 845 
where several issues, 84- 
cxamuMtion de bene cate, 849 
K43 




' in unappealable eases, 846, 847 


obiGction to, and appeal, 844 
power to cxamtno witness immediately, 848 
inspect, 849 
recalling witness, 849 
record in English, 845 , 

remarks on demeanour of witness, eao 
right to begin, 842 i „,w. cj > 

stAtement and production of oMdcnce, 84- 
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INDEX. 


HEARING—confinwei 

of Slut (0 XVIII ), taking down pvticular question and answer or objection, 84(j 
when Judge unable to mate memorandum of evidence, 847 
Witnesses excloded from Court, 844 

HEBANAMA construction, a substantial question of law, 455 

, 189n 


decree against Mahomedan, 280 


obligee, suit by, and joinder, fiCSn 
IIEIKS, suit against some, and bar, 503n 
HEIRSHIP, certificate of suit to set aside, I87tt 
succession by, in execution of decree, 275 
HIGH 9. 65 


aniendment of decree, 855, 865 r 


055 


Chartered, and execution befoit ascertammeut of coi>t8, 481 
l>u\vcr to examine witness iminediatcly, &48 
(0 XLIX.) 1382 
saying's, 481 
special yrovisions, 481 

application of. 481 o-o err Rr,6 

when not affected by rules in judgment and decree, Boj-ooo, 
who mayadd'cfis, 481 
coaxtitulion of, 1, 2 


inherent powers of St6 Ikhuilkt 
mtcrfcrcnco of, and jurLxdiclion, 4C0, 470 
judgment under I^ettcrs Patent, 52-50 
jurLidiction of, 71, 74, 100, 482 

and roiisti>ii.458'-lG8 
o\ir ciiantus, 358, I7h» 


( I’rt-el Jmcj ), an I meaning of cau«-e of aetu ti, 16J, 181 
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HINDU, and probate, 709 
cLintablo trusts, 3C3 


eases, and decree, 858, S58n 
son, and fatber’a debt, 131 
rights of, 130 

suits b; and against, os auch, and joinder, GG4n 
widow, alienations by, and cause of action, 531, SSSn, 008 
joinder, 531n 
and representation, 711 

son adopted during litigation, 71 1 
decree against, 120-128,276 

and representation, 27Gn 
tcveraioncrs, 280 

joint family in execution proceedings, 270 
suit by or against, and Tcsjvdteola, I20-12S 
worshippers in temple, interest of, 359, 309n 
IIULIDAY, close, sale on, 201n 

presentation of plaint on, 200 
IIUNDI, payment by, and accrual o( cause of action, 1 bj 
where endorser liable to pay, ISOn 
IIUSB \ND of married trustee or executrix, and joinder, 1 128 
IIYDEIIADAD, service of summons in, CM 


IDDNTlKiCAllUN of defendant a |ircniisC8 (service of summon*), 047, C4'J 
of immoveable projicrty, SCO 

in attachment, oot 

hnd in disj ut< impossible, duty of Court, 72o 
lULNin Y of cause of ictiuo, test • f. 121 
of matter m issue 1 14 
parties, 123-120 

n hrf and In pendens, 95. 90. 9*. 9s 

demands for diflcirnt vcai'* 9s 

suit lUO 

U'tuf in res judicaUi, 118 
IDOL, debt incurred for lij SbcbaiC 132 

future I oluiitary olTcrinpi to. Hot nllacliaLle . 
ri^bt of Morslnp f, and execute n JtXJ 

ILllOMin aHairu^.ul«Ml3, li'H 

on I lUKjoindt r, 01 > 
res ludicata I’O 
n>uw onlrcM .on. 473 4" 
lohlitl of sal 1913, I«I4 
1\1M\11 lll\Lm4lUrandr.«js.f.f H. II • 

IMMOM Mill: I'KOl’Hm '•le IVorLkTi 

iMi*no\iio\..kiiM iiU no 

( ( ^lant ( f anc.Uari icluf 1.3 
1M1>I II 1) a\irm 1 1 .1 |<>{ vmsu f «1« i»I ti 
Cv nlratt in { Uadii r.K, I >2 
IMIOUMIIM. if a KLUitil.lO \IU ).'«u.-sl2 
l\UKO\ 1 Ml M'sauiigurvig{ajK»».^» n.|*i-Uif, ..3 :i 
l\t\)Mll lLNt\ (i h<nn),aaiiii toj.u*>>.i U j,3»4 
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INCONSISriJNT titles and defences m pleadings, 704, 706 
INCONVENIENCE, stay on aecouDt of, 96 
INCRIAirN’ATINn anterrogatojy, 786 

INCUMBEANCE and distribution of aasets, 33J, J3J, 339 
and pioclamation of s,ale, 981, 9^ 

INDE5INITY in suit on lost negotjablo instrument, 7~-i 

INDIA (British). See Bbitisu India 

INDIAN CoiiaciJs Acts, laws under and sattng elsusc, 01 

law, apparent imstako as to, in foreign judgment, 149 
INFANT See ilrson 
INFORMATION and belief, evidence on, 861 
INFORMATIONS, oshibitcd by Advocate General, 344 
INFRINGEMENT of provisions of Code, 13 

right, amt ba2>cd on, and plaint, 704 
INHERENT jurisdiction, saving of, 608 
power and remand, 1300, 1301 

Beourity for restitution, 503 
sta^, 1272 

in case of fraud and misrepresentation, 19n 

persons of unsound nund (not eo edjadged), 1147 
acAudalous matter in memorandum of appeal, ISn, 1259 
of restitution, 600 
to amend records, duration of, SCO 

extent of same, 801 
invent pioceduro, 1C», 17» 
slop abu'ie of records, 18n, 1259 ^ 

IN JUNGIION (ancient light), and suit to recover debt or ihoiagca, lOOJ 
and appeal, 1201, 1212 

payment into Court, 1082, 1093 
relief, 712 

restitution of coniugal rights, 928 
decree containing, and legal representative, 277 
for, and corporation, 020-928 


in public nuisance, 356 


,708 


iTcrpotual, enforcement of, 028 

and limitatioQ, 929 


1 

• \ \ 

INJURY (substantial], and setting aside ealc, lOlO, 1010 

INQUIRY as to pauperism, 1160 

and appeal, J328 
u3 to jurisdiction, G7», 75n 

merits and foreign judgment, 153 
jilea of yajjiitut by inorlgagor, 892j» 


Munsif bending case for 805n ^ 

luttjwary for carrying out dcirw, 155 
uhetber assets cxonustid, 1315 



IXDEX, 


l 62 o 


INjJ VSrrV’, allegrJ, of »nJ non ap|ic\rfliic««, 7 ol 

IN'SOLVliXCY’, Mil Code, 3 

cxc«pt>on of Uigh Court iu cxcrct-sj of jurudicttoa lo, 
jumdiction, 21-24 

n{ HisU Court, 

ofjurtv (0. XXII.), 1050, lOW) 
orders lo. 2 1 

IKlitioa ill, and etgtulurc aiuI MnficAttuu, 1 1 12 
I’lDcoodinpii, 44 
s^l off m, 738 

IXSOLVUXT .\ct, «nJ ro&idcncc, 1*7 
Court, 21-24 

coDstitution of, 23 
limit of jurisdiction, 23 
QAluro of, 23 

rcUtioa to High Court, 22, 23 
c<Utc» and deerre in adminuiratioo »uil. 3^2 
IXSVEClION of documentd (0. XI ), "77-bOO. itc Hiioovi-Bl 


INSTl 


dato of, 202, Cd2 

'‘in/omopiMpci'W," 1143 1151 

idsunun&rjr proceduro on ccgoiiablo instrumculs, 117* 

itol bUTod by Sect. 10 (hs pcAiens), 07 

*5f interpleader, I172-II74 

fO. IV ). 030 

IXSrRUilENT(negoliaWe) 5«NECoTltcLi.lN!>TRUMLsx 

INSUFFICIENCY of pUiat, 71 V720 

of tUmping of pUint, effect, 715-720 
IXlEKriON of LegiaUturo, 3, 8. 0 
not clearly expressed, 4, 5 
IXrEREST Act, decisions on, 205« 
after decree, 204, 205 

aadjurudiction »« execution, 5>1 
discretion as to, 205 
after suit, order as to, in decree, 204 


deposit, 1081 


-v,, — - - . . 45* 

IXTEUFEREXCE by High Court wilhsulKitiUiiatc Court, 21 
of High Court and jurisdiction, 401, 470 
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INlBRIM order, 1210, 1211 

deilacd, 1210 

instead of mjonction, 1210 
sale, 1212 

INimiLOCUTORY decree, 37 
judgment, 447 
order and final decree, 37 

revision, 465, 466, 467 
rts ^vdtcala, 11>4, 156 


costa 10 , 107^ 860 

INtERNATIONAL law, and Sect 20 186 

incorrect view of, in foreign judgment, 100, 149 
INTERPLEADER, 354 

and agents and tenants, 1173 
stakeholder, 1174 
(0 XXXV), 1172-1174 

IN I’ERPRETATION of Act See Constroction 
of deposition, 845 
question of law, UOa 

INI ERUOGATORirS, 777-800 , and Discov i rY 
dismissal for refusal to reply to, 42 
incriminating, 786 
m examination by commissioo, 1091 
po\rer to make orders relating to, 203 
INTERVENTION in suit by petition, lS4In 
INTESTATE, jurisdiction, 25 

INVENTIONS, cognizance of suits for damage" concerning, 157 
INVENTORY in attachment, 904, 905, 1213 
INVESilGATION (local), commisnon to make, 341, 1093-1005 
INVESTMEN*]', order for, 1213 
IRRE( ■ 


review and revision, 477, 478 
as to Court, m place of suing, 150 
curpd by ccitificato of sale, 1023 
in orders, and objection, 426-130 


IRRELEVANCE m discovery anil m cross examination distingwiahcil, 7S \ 

IRRELEVANCY in plcidings, 070 

IRUi:r EVANr matter, introduction uf,and costs, J13, 1316 

IS8UI , end of, J0'» 

and TCt lOS-lll 
dilincd, 714 

general, 731 ,,, 

material, failure to di.t<-riiuiu , ami opjital, 411', • • * 
jiiatUr conslructmly m, HO 
matter in and Ua pfyidtns, 05, 00, 07 
Tta ji d\MUi, 110-118 
not framed, and rrJ judifoW, IlO 
tendered, and defendant, 1«0 
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ISSUE — conltnwd, 

of summons (0. V ), 637-CW} 
to witness, 820 

same distmguislied from lea\o to supplement evidence. 826 
parties at, and not at, 823, 824 
BetUement of (0 XIV), 813-822 
unnecessarj, and plamtifl, 120 
, r€3 judicata, 147 

when said to ariso, 108 

ISSUES, resettling by Anpellato Court, 1303 
framing by Appellate Court, 1304 


JOINDER, 511>572 


. 4. . , 008 
altcroatire case, 013 

and claim bv or aeainat executor, administrutur or heir, OJl 


consolidation of suits, 037 
examples of suits bad for misjoinder, 012 
Hindu or 3Iahomcdaa heirs, 0)0 
in suits by reversioners, 612 
meaning of “causs of action,” 008 


postponement pending test action. G2S 
power to order separate trials, 024 
procedure under last Code, where mujolndc r. 01 7, 018 
proiM nt Code, t>J0 
“same defendauts jointly.” 0)3 

examples of iiiujoindcr on 
point, 014 

exanipKs Hhrn no luisji luJrr, 

Bumiaary of ruk", C0'», 00. 
parties to suits, 511-500 

eflect of rai^joindir or non j uwUr 541 
nature of rules, 015^18 
objections as to, 57t*-572 
^ca]Xl of rule#, 51 1-5)3 
, , Maivcr of objections, 57) '»72 

oifenilMits, 51 1 
plaintills, 511 

rvsiKiniJent bv AT>jR.IUte CouxI, I-S*8 
trustMs and ligal representative#, lIJS 


till 


decree lu 11. r s i.* 

an 1 cxKutKii. ‘a»u 
purUis^ .f uudMi led ^bs^» 11*32 
fauid). Urn lu »u,n> „ „ j.,, ^ , t„ .. TU 
luanagir .J. n<>: a,.-ri.l. I't* 

iHttitKu . ( UiQvlu Iktlur aixl svo. ),. ■ 
I'TOpetlv, s|i(^ilica1ivn tu aitaiLtiirrt *• ^ 
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, 130, 131 

of property in execution, 967 


u,uu ciiLacximent, -jo, jy? 
preference for co sliarcr m sale, 1002, 1003 
right distinguished from right enjoyed id common, 515, 515n 
to relief, 520 
devolution of, 1120 

tenancy and right to partition, 71, 134 
tortfeasor or contractor, and joinder of parties, 526 

judgment against one, 583 
■wrongdoers and rca judteata, 129, 130 


155n 


3, S53n 

record of reasons, 1313 
reference to EuU Bench, 13, 12» 
rciioit on securities, 1341 


defined, 33 

disqualification of, and transfer of suit, 196 
by personal interest, 66 

diiacntiog from judgment lo appeal, 392-391, 1319 

(District), 60 

and additional, 52/i 

duty of, and acceptance of established principle, 11 
constructiQs act of Court, 30 
exercise of dtscrotioo, 30 
interpretation of law, 9 
judicial notice of statute, 14 
passing orders, 30 
technical objections, 13 
in application of laus, 20 
"lo state an-i aijpra iso cvi'flioKiOfc, 
when no specific enactment, l6 


power to Consult others. 52 
picsuiuptiun as to duo appoiutmcnt of, Ch 
etatement of erounth bv It 
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JUDGMENT, of, m eriJenn*. 104 

ftgun»i mftn. >S 

one o{ Mmtl ioint-G^LUnr, rCcctof, S23 
putf JcccMcxl &{lrr instUolirnrfaait, IS 
»\tne, "8 

and rcTiev anl rorl'ion, 447-^l'^>, t^iO S03 

at varuDce «ith tlcotr, lITn 

binding ]<cr>on nut paitr, 12i 

by consent, an 1 ratorprX 143 

confcxtion. I y «lr}cnaaiit, S2T 

dctmcsl >alil unUl re venal <r BU|*ne*iion, 04 

dcilncJ, 33 

tCcct of pen lit ;; apiical on. 3^2 
enforced in f<fr^reni, IC't 
> ciToncoui, of n mixtent C* urt. C“, f»'> 


• 447 

foiTi;pi, and cau»« of actu n. 3!>< 

defined, 37 Fonttox JenoMrNT 
for ^orra] admmutiation, lt2s 
one or rnoro of joint paitir«, fd't 
bov fax concIujiTc, 1 1 1 
inipropetlj obtained, 3d 

an<l 104 

la 'irbilration, 1403 

we law, how U» be read, 10 
rent, lOO 

Specuir-aw?, 1170, 1170 
terms of eotnpromisc. d03 
inrafun;; different from Bnclub, OJ 


oil what to be ba^l, OJ 

0 XX.,852-8S0 

findings on a-duc^, Sit 
nt Small Causo Conti s 4 
signature of, 803 
uiicn pronounced, S32 
WTiltcn bj prcdcc< <»i>r, ‘t »2 
t roDounceiJicnt of 204 
beet 73 204 
vitiatesl by fraud, 8S 
when action lies on, 92 

'letion on, not pirmiltcd, Jl 

JUDGMLN-l lJEIirOV.,33 

and oxcmption from itroat, IIH) 

recovery of cecesa recovered under docice U* 
lutludcs 1 auip, 30 
meaning of term, CO 
legal representative of, CO 
transfer of liability of, CO 

JUDGMENTS, final and interlocutory lUstirgui^lied, 447 

JUDICIAL act, presumption os to 70 
discretion See DlscnEXio'^ 


consent of parties, G8 
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INDEX. 


JURISDICTION — coJiUnued 

and effect of Sect 15 155 

erroDoous proceedings, 67, 68 
executioQ of Privy <5)uncU deoee, 1145 
foreign funds, of endowment, 184 
foreigner carrying on business through agent, 174 
'grades of Courts, 157 
)Oinder of causes of action, 622 
limitations, 169, 172, 173 
memorandum of appeal, 1259 
non resident foreigner, 184 
place of suing, ISd-loS 
public chantablo trust, 357-358 
reference, 1349-1354 
rc'idence, 174-179 
subject matter, 70, 71 
suit as pauper, 1153 
suit for attached property, 974 
torts, 185, 180 

validity of appointment of Judge, 65, 06 
appellate of High Court, 21 
breach of part of contract williin, 190 
cause of action arising outside, 174 
competent, 157 


. , 51 


hinds of, C7 

# equitable, in personam, 105, 160 

of High Courts, 160, 101 
error m stating facts so as to found, 81 
not affecting, 395, 305n 
or irregularity affecting, 394-397 
estoppel from proving want of, 70 
exclusion of, by bar, 86 
r rat acquired, and Its pcndtns, 97 
foreign, how existence of, determined, US 
fraud so as to found, SI 
eiven on bpecified terms 
High Court, and power to confer, 108 
bow constituted, 05 

ilcrn cd and conferred, 07 
pnmd facte determined, 79 
judgment or order without, 07, 118 
inimovcablo property partly within, 107 
111 amendment of decree, 860-864 

appeah and execution, determination of, 8J, 84 
appointment of Bccciver, 1222-1229 
eases not affected by Code, 21 
injunctions, 1193 

libel, IbO „ , , , 

«n personatn, of Courts other than Prcsideney UiBU, H>7 
test of, 106 
in set off, 743, 714 

SjiccialCuic.. 217.7, 1270 
iiilurciit, 507, WS 

instances of, 10-1 J 
of subordinato Court, 21, 22 
savin,: of, 5U7, 508 
ill iuir> (M to, 07/1, 75n 

ju l^m nls of Courts of CO orihnal/” lln 



IXDEX. 


10 


JllUbDICriO.S-^o-i.Bv/J 
• hmitoi liut cxduin r, <5 
loc*l, 07 

an I ccv'ion ol Untt^ tj, 31 
• change of mi IcncT, »8 

con*cnt, O’i 

dcavU ol \vT%on lh*» 

«li.<>Utc(.33 

rjuMj of action out*}!!*, an 1 joinder, !<» 
limits « f. 73, 71 
nature of, 73 
waivTf of, nan 

tm anin;< 1 1 trrin, 00, lj7, lO*!, 170 

m ‘liflcrcnl Sections ol C«ale, 07 
Sect 9 07 

nol confi rre»l by consent when incooi|>ctenry inlurent, 331 
gnen br foa«‘nt, U2 
objection as to, alter reman t, 114, 41 In 
to, when to be LakcQ, 1^^ 
of CsTil Court, an I execution by Collector, 3i9 

in iixititiun of revenue {nviiig land, IIOI 
Oillector. JU 

I ngluh (>'uits, 13,2 
Huh Couit, 71-74, 

andrcvicion, l'►>~463 

original cieil, o( ‘ IVisidcney High CourU, and Sect 10 109 
specie* of, and evUnt ol aanve, 7i 
'vinall CauK Court, od 04 
hourcign III Council, 133, 13" 
on what It depends, I li 
ovir execution j rocc-cdings, Ic'J 

aubjcel nutter mual exist tUrouthout proemluigs, 71 
pUcntly valul.olijfctu n to, tal cn at vn> stage, 
lHCUIUlf\ I.’ 

and fraudoUnt cxa,.grrAtioii ol claim. S) 

SmU Valuation \ct,83 
unwarrantable mldilion to claim, S3 
V vluo stated IQ plaint, $2 
coasent of parties, 07, 03 
oquitAble set off loexeeas of Tin 
how determined, 107 
limit of, m particular Courts, 79 
m particular suit, "9 

ami over valuation SU, 31 
how determined, 79, BU 
mode of v aliiation, 80 

11 t ouhUiI by finding, 82 

Uiougli limit aftcrwoed-s pa'>'=cd 8- 84 
waivtrof, USn 

[icrsonal, and death of party, 78 

non resident foreigners, 70, 77 
general rule as to, 77 
uow confciicd, 75 


special, 157 

Admiralty, 21 
Courts — bmsll Cause, 2G 
Mamlatdar's, 20 
Revenue, 27-30 

exclusive and transfer of «uit, 193 
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INDEX. 


JURISDICTION— con/twi/cii. 

special, insolvency, 24 
matrimonial, 26 


74 

temtocial. iSce local ^ 

. 252 


Want of, 14 ” * * ' 

JUSTIFICATION, pica of, when cmbatrassing, 072 

KANAM, nature of claim on, 135 

KAjilNOAH and party to suit, 620 
effect of decree against, 620 

, BOO 

position of, ISln 
KIIA8 possession, doerco for, 031 


LAND Acriuisition Act, proceedings under, not sutts, 45, 105, 437 
claim for damage to, 105 

LAND, sale of, and rules made by Local Corerpnient, 327 
suit for, and leave to sue, 159, 159» 

Letters Patent, 1C9 
meaning of term, 100-105 

LANDHOLDER ami sa\mg clausr, 50, frtj 

LANDLORD and tenant, denial of relationship, and ten judifnta, 134 
remedies of, 30 

LANDS Situate iii nioio than ono jurnidietion, 8d7 


I.A\V, 


point of, and jmficota, lUQ 


LAWS, the, iTiPAniiig of term in preamble, 22 
lease by Kccciicr, 1211«, 1240, I240« 
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LLV^ K *nJ I W« « I IT-, IT3 


»ub*c<]u(nt 1 1( ftilingK, 74 > 
in j( inJrr ol c*a«ii « I Mtinn, f21, C22 
rjKKi&l, to »j i>f4j to the I'litj 4 ouncil, 43S-I W 
to »mf nJ fif *)T1. ••’'1 <>JI 
ftp^iTAl a« {>AU|>(r, I'Uti I32J 
ft] jicAT »n 1 dcfcn I in fuminat) |itK*tlurr, II VJ 
bring tuil ftg&inil IU-<'ri\rr. I2IU 
ilccTT« hoU(r to bi 1, ys'4, U''** 
inlcnognte, 773 

Ilcccircr to moiT scutul I^quKUtor. I23i 

»ue in hii own n&me, 12^'. 12 <ht 
tuc, tnJ truliluti n of kuit, to *A 

*uit4 f* f imtng^rAble t r«|»il>, lo 1' •» 

M tIAUprr, ll*>0 

M fu»^ of, it 

U'^: (locumenta othrrwM ina>lini*otbte, Tio 

trrif\ {Uni, C<>S 

withdraw rrgutcirtl a}ii<Al. 1274 

auil »r an^al, cflcclol l‘» 
LhGVLrepn.'KnUti^c S<e ltcrnt.ii.NTAio i 

T,I:.GL')L.\TION (imriou*), I, 2 
intention I, h, '> 

LL&SLU, andrajudicufo, 133. 134 
I.ES501t,audrcjjuiira/o, 133. 1 It 

LElTt It of rcijuut. lusJ 

to csaniine wttm»«, 311 

LETiUlJj rVTi..Vl. 13J . . . , -I 

( UUhab&d), and pre^cnUtion of copy of judgment. I.oi 
odnussioQ of Idol 

and B]ipca1 apart from former Code, 4 1(4 


judgment under, 52-50 

LI \11ILH V, joint and &t> tral, niid rc» judtcaUi, 130 

LIBEL, and cauac of action, 023 
aadx>laccof »uuig, Itio 
postponement pending lest action, 028 
lien for costs in interpleader, 1174 
for costs (solicitor s), 210« 
of pleader for costs and set o0, 734 


to uiucnd decree, bCl, bC2 
pay by ia-,talincDts>, 809 


5 M 
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INDEX. 


LIMITATION ACT — conUautd, 

and date of amendment ol pleading, 6S2 
effect of order of remand, 1298 
execution, 2G8 
fresh suit (0 XXIII ), 1073 
interest, 870 

joinder of defendants, 509 
meaning of " interest ” lu, 870 
mesne profits accrumg beforo suit, 877 

after institution of suit, SSI 
payment of Court fees, 719 
rejection of appeal, 47 

resistance or obstruction by debtor, 1030, 1037 


1128 

suit to establish right to possession, 1044 
transfer of decree, 231 
uncertified adjustment or piymeut, 890 
decision bcfoio change of law as to, and rtsjuiicaia, 111 
erroneous decision on, 474 
m lire emption, S85, 886 

flUTTival of suit, 1052, 1057, 1002, 1005 
powers in execution of trausferred decree, 232, 233 
LIMITAilONS (pccumary, etc ), and place ofsumg, 158, 172, 1 
LIMliS, local, of jurisdiction, 73, 73n 
LIQUIDATION of Uccico by Collector, 1478 
LIS Pl!NDE2^3. 43, 49. 93, 99 

and execution proceodiugs, 90 
identity of paitics, 99 
relief, 98, 99 

jurisdiction to grant iclicf, 99 
matter in issue, 97 
pending appeal, OS, 932 
priority in time, 97 


object of rule, 95 

rule doc.3 not bar institution of suit, 97 
LlilGANT, how ascertained, 125 
LITIGATION under same title, 134 
LOCAL Goicrumciit, 


oanctioii of lulcs, 4b 4 
iincaligitior ’''"’i 

junsdictiun, 


when finiiCa of, uncertain. JTO, J7J 
1 iw, rent htigatiuii uudir, 02 
sa\ing of, 59, OO 

olliccs aud suits relating to riU-*, bO 
LOCUS SOLUTIONIS, 187, IbS 
LObS of records, 9 1 

of right to execute (through iiiglc'-Oi y* 

LOaT iKgoliablo iiutruuicut, suit on, "21 
I.U.V V 1 1<>. and ducovtry of not uinitits. bUl 

suit bj oragiiui>l(0 XXXII ), 1129-11 1* 
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M Vb Ilciil Uccu\ir) AlI ami LoiU, CO 

M \GIblU VTr, orvicr bj, an 1 LirilCuuftf, 87 

rcluulol co»t« ( I vitncsA b), and rujudtcati, lol 

M VILVT.S ot Or»^ and execution ol ilccict;*, d33 


M VINTLN \NCE xuit, dcenc in, an I rt^juhcitu, 1 17 

^Ll JOitlTV, attainment of, un irr In Inu Majority \c(, li.") 
of judges in apiKal, 391 

^L\L.\D VU Tatuad and cauxo of action, 3UJ 
^LVL.M)MlNlbXn \TION suit b) bcxiril mciubeia of ca&tc, o-Uii 

SLVLICK, allegation of, in i leading, Cb2 
and disallowance of costs, ii4 

^L^Ll(.IOUb proaccutiun, action fur, and cause of action, COO 
\LViIf 


o\cr olliwrs of CiOicrinncnt .On 

MUlUlUMlb Ut, object of. db 

j>ruuccdui,,a under, and rcsistanci , lud" 

Court, jurisdiction of Hiji Court oicr. don 
nafuto of, do 
proixduru lu. do 

suit by ucst fricud in, 1130, lldl 

^L^NAGLit and llcccircr, ldl8, Idld 

and bcrcico m suit ugaiiut firni, lldl. lldd 
of Hindu joint faiudyi position of IJl 

ttiul res judicofa, 131 

iuuapi>ropi’iation bv and cause of action, 363 
luiuor a estate, aul rcsjiidicobi, 13d 

SIANDArOlty Injuncliou, 1197. lUTn, 1200 

MARUI \Gb of p irty (0 XXII ), 1050 

M \URILD trustco or executrix, bu-band of, an 1 joiudtr, 1 ld8 


proposition dcQncd, 712 
M VlERIALirY in discoicry, 78-f 
llATUIUONIAL jurisdiction, 20 


i«ee Res Jodicatj 


. _,070,G7I 

J/iX.1 12? lJ2,Becencr appointed loiccoscr, 1219 a 
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MEMORANDUM of appeal, 1259-1267 

amendmeot or rejection of, 1263 
and pauper, 1327 
copy of decree, or order, 1260 
judgment, 1200 

duty and jurisdiction of Court, 1250 
form and contents of, 1259 
grounds of appeal, 1281 
uusdcscnption, 1260 
objections not taken, 1282 
point u\Lrlookcd. 1313, 1311 
presentation, 1259 
scandalous matter, 1259 
of cross objection, 1294 
evidence, 815, 847 

objections to bndings after remand, 1305 


MUbNE MOHIGAGEE and redemption, and forcclosuic, 1109 
^ILSNE PROriib, accruing after suit, 879 
acciuing boforo suit, 877 
and cause of action, 591n, 877, 8“7» 
contents of decree, 85(>, 858 
decree, 877 
interest, 8St 

after suit, 204 

joinder m rccoicry of immoicablo proptity, 021 
rclia<luuliincDt of possession, 880 
sale of decree for possession of land, 981 
wdful default, 874 
calculation of, 874 

claim for, dutinct from claim to recoicr possession, 591 
included in recovery of money, 740 
dcctco for, 870, 871 

dedned, 33 

extent of liability for, 873 

in money suits, and pKint, 095, 703 

interest on, 1348 

liability for {cNamplcs), 872 

meaning of term, 874 

nature of, 871 


Mir.U \HV lucii. suit Oj oragauwt (O 'tA.tiJI), lJy8, JJOU 
>UNOH,aiulai)i>liLnti<)nforlrnii»fir(Sitt 21), I9J 
ami ditcoicry of docununts, “si, *3- 
liiiutution m tsiculioii, 270 


j irtm r, 'JIO 

Mfim of smiimyiis on, nl5 
^,1 totJiUN.ftiiltrmi 

,t(0 xx.'cin 
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MINOUliy, bj ih fciuHnt, 1131 

in 111 lu, HSU 
MlSCEU.WrOC'i, 


uhcn RuitM, 100 


MISCOXDLCT of JuOj^c, nppcnl groHinlotl on, 383 
of party and costs, 313 


parties, ^1-Q45 

oh]cction for, 'i*0-572 
subjects of suit, 003 . and are JoiNnrn 

MISPRISIOX m embodying judgments, 410 
• VfSKEPRESENT VriON and statement of claim, Too 
MIS STATEilLNT m petition for special leave to appeal, 439 


3IONLY, decree for, deiined, 337 

decree for payment of, and instolmenU 808, S09 
interest, 201, 205 

suit for, lose 

recov''ry o*, meaning of term, 740 
^lORIGAGE, and distribution of assets, 331, 332, 339 
and identity of cause of action, 590, ViS 
proclamation of sale, 077 
receiver, 1234 

3IOBTGAGLE an 1 costs, 209 

puisne, and prior and suit, 1162 1105 

3rOBrGAGL‘?ofiiimoacablcproii.Fty,8UitarcIatingt«lO \\\lt ). H*'-’ 

MORTGAGOR, and re^jiulicata, 133 
entitled to set olT cost*, 210 

UOTIO'* for appointment of lUceiacr, ho» lounl'd, 1230 
toceciire attendance of uitiicsse*, 814 
MOl F \RLC property ."ncc I’noi Em\ 

MUKU I \U (icrtiUcalcd) an I reci'Eiureil agent, 033 

MumEvuioLsNF.''S un 
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MUNICIPAL \cts, and bar of cognizance, S7 
MUNICIPALITY, suit against, I58n 

MUNSir, and award of mesne profits in excess of pecuniary jun diction, 877 
nnd decree after remand, 1304 


137-13S 

appointed commissioner, 1095 

bniit of jurisd'ction of, 79, 79« 

presentation of plaint at private residence of, 201 

\ illage, and Small Cause Court in Afadras, 157 

MUTUALITY of debts in set off, 742 
test of re’tjndxcafn, 103 


NAJIE in plaint, 703 

other than own, suit against person carrying on business in, 1113-1120 

NATIVE ladies (not exempt under Sect 132), examination of, 1090 
State, suit on judgment of Court in, 93, ]5S» 

N \TURAL justice and foreign judgment, 100, 149 
meaning of term, 140 

NAIUKE of suit, how ascertained, 418 

NAZIR not a public oificcr, 5Sn 

selling property, unaware of postponement of sale, 977 

NEGOTIABLE instrument, summary procedure on (0 XXXVJI ), 1 177-1182 
attachment of, 952 
decree for endorsement of, 930, 931 
(lost), suit on, 724 
transfer of, 995 

NEXT rniEND of minor or of person of unsound mmd, ] 129-1148 

NON APPEARANCE '0 IX ), 747-774 

NON JOINDER, 541, 544 , and tee JoiNotR 


111 ninendment of decree, 864 


property in custod> 
dchiery of moi cable jirojtcrtj not 
oxaminafion l)\ romnii'>sion, 1090 


ot t>ourt. >•>- 
in poHscstion 


of debtor, ODl 


olijrcl of, in rv null, 
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ir\tfir, 11 4 

tliu»l(Vxl 22). rO I'M 
I I M I RH Ir ilwitT, t«| 

rrIt. )u22. 102 1 

RUR<KtT>Ctlt • f •!( t 1« «rkl ctr . 0| t 

RttMhmriil jrijf n « !«ltl Itf. 1»20 

ctoR* f LjftU n, I S’* * 

lUy fui'l 1< r hf Rfirj; Rj |**|. 12 W 

12m} 

for rxr^ mrs rA» 1< nf«*cl ) IlM 

( iiUr rrquif in; U> 6 < 

l^ymcnt into Lotitl, Iuh) 
lironrmnrrnjrni of ju IgtnrM m *) |4 r) 1210 
»(lin<}ui*hm'^nl > I n Hit*, hmi 

**Ic l»j Rucli n. O'H. 'i>«> 
otaiv^if n la *<rxT, 1*21 
(f, llM) 

1*1 Rilmit, ilocutw til*. Mil 
f*<.U 


*no» tRUv* RCRirul exr^utiwn, 91*. 91^ 
jn Rif r*t <>1 jcbt< r. ‘*31, ‘'i** 

TTfc wn*^ on 1469 

Iciunl in tirtu^ijncf tif immntfablo ptopctfy. 

•VOTIFICVTION^ of r.<.r<mi».nU uiulcr Uic CokK 14S4, USS.U9I, ICIU, 1513, 1'52C, 
1529 

NOV.VTlON, (mm am«*rMlin* nl < 1 tlctrtr, M i 

NULS WCE, lul’ie. anti *uii. *155. V«il 

t<j tniiaoTcabic propcrlt, anJ mit fnt Rami* li*3 

M;rs\NCi.s. public. suit* rcUling to, l^ 

0 bTil of anulhcr, Asrc< nirnt to l>c IkumhI l>\ ami cstopjfl H4 
«n Icr Oatlii let, '!« erro />», iml rf*j> rfito/'i, 14 • 

OHEDIl ’sCL (personal), rtliif obtainable 107 

m«! liacc f 1 Btnng 1 

OniT}- U dicliDix onj TU juJicalu, 11'* 

Oiy K'llOX, and irTCKularit> in onl* n*. 42*>-4JO 



414 


liiidings liter remand, IJO" 
bearing by particular Judge, 200 
jurisdiction, 305 

naiverof, 09 

wlion to bo raiRcd, 00» 70, 100 
I cal juriH liction. 171 
phre of Miiiifr, absence of, 172, 171, 174 



]<)<0 


INDr.X. 


OliTl'CTlON — coulinucd 
to 

,84t, S43 
• J2 


OBSiRUCTION to possession of immoTcabV piopcrtj, 1033-1040 
OCCUPANCY of tenant, dehverv of immorcablc j ropertj in, 131 
OrriCE of corporation, and carrying on Imsincss, 172 

OFFICER (military or naval), and public ofliocr, 34 
of Court, guardian for suit, 1 137 
public, denned, 34 

suit by or against in official capacity, 343-347 
when exempt from arrest and attachment, 348 
OFFICEIj, personal and local, and religious rites, 80 
OFFICIAL assignee, and costs, 209 , ftnd see Asiiohj i 
OMISSION of part of claim, 573-C02 
to award costs, 203 

grant relief, and resjudtcala, 123 
notice point m appeal, 1314 
servo notice, 703 
sue, effect of, 570, 580 
try or frame issue, 1304 
ONUS. See Burden of Proof 
OPERAHON of law, transfer by, 908 
OPINION, dtdcrencc of, and appeal from Biv isioa Bencli, 55 
OPIION of iilcuntiff in compensation suits, 171 
ORAL assignment of decree, 50 

examination by Court, 775-770 
ORDERS and appeal, 42fM30 
and decree, 37, 38 


dedued, 34 


decrees, instances of, 57 
tu bo judgments, 56, 5C 
in execution, appeal from, 1274 

proceedings, and reejudtcaia, 
when dccrcrs 1 1 
in^ohcncy, nature of, 24 
miscellaneous proceedings 45 


108, 171, 177, I55n 


,33 

ri maml, wlioiunlcrlocutory decrees, 415 

on njijical, mcanin,' "i 'i 


proccasual and ilccric s on merits, 4» 
rejecting ajijicnl, and ih<ne«, 17 
plaint and decree, 10, 47 
BcriKo « f, 13b0 

vain limn in attnehnu iit, andapisal, *is\ 
wliuli iiiaj l<c re M< wed, 1 170, 1J77 



LVPKX. 




ORDERS IX HRST SCUKDULl':— 

L pirttt,-s to 511 - 07 - 
IL frasic ol «uit, 57IMOS 
UL .V2“ats and ji’cadcr^, UiMO'j 

iV. icstitution Cl! &iut^ tsli> 

V. I>3ue anJ scr^ «cc of vumtnoo*. 
\L Pl2a.<iia:5?yTictaUy»c«t»V't>*H 
VIL pUmt, bi)0-72u 


»• . ij 

XIL AdsuMion, s)l-S0t 
Xtll. Ptodnclioa, etc , ol vWaowot’. **Wxl'» 


'• . >. .1 
3 1 . • 1 . 

XIX. .\£danU, SoO-501 
XX d ” 

XM . • • .*. 

X. 

XX' ^ . V ... .V . 10n.‘ 

. •<! 


IJH in'* 


1171 


XXXIX . 

XL ■ . 

XLL • . . 

XLW ■ . ■ 

XLiir 

XLIV , 

XLV ■ . , 

XIAX . . ■ ' 

XLMI . . - . ■ 

.XLVIIL ■' . 

XLIX ■ 

L .. - - 

LI Prfceld* ;W-y f »»rMll » J 
OUSTER, af Ur »iwt »i* 1 ««* 

wiitn acu* u1, *.«. ‘ 

0\ER VAI.U.iljON •‘'i*. 61 

in'juiry ua UJ, si , “*< • *► V »» 


t> It . 1 1 » I I*"" • 


tun |<! 1 ( 
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ini>ex. 


P \RTITION action, "tatemcnfc m plaint, 7(?3 


/38 

commi?«ion to nial.e, 1100-1103 
tjccrco for, 

and rc4 129, 129iv 

m suit for, 887 
nature of, 129 

Issue of commission to make, 3-1 1 
made by Collector, 2S'>, 286 
mesne profits in, 87 In 

, 6S7» 

, 31 

place of suinj^ 1*3^ 


,1U 


120, 12y« 

. 51 

•8 

, ro, 01 

when suit for, barred by former suit, 579» 

P VRTNER, and execution against firm, 918 
substituted sernce, 652n 

deceased or bankrupt, administration <>• assets, 130 k 
personal decree against, and execution, 275n 
suit by suTTiTing, 505n 

maintained against in other capaci*'> ’'1^” 
aerification by one, (J03n 


sen IOC on, 1114 

suit bj or against, III t-1120 Pif'* 

suits bctiiccn, 1125 

PAUimRSUrp, and plaro of suing iindor -''R 

account, 880 

debt, suit to rccoi or, and joinder, 5C3n 
dissolution of, 880 

burden of jtroof, 8S7n 
party to suit, 563 
procedure in, SS7n 

minor defendant and summons, 613, Gl3» 
orders lu, and final decree, 37, 38 

iironcrty, attachment of, 047 ,, ,,,f. 

when not altaclied inexi.ciit»»>* **• detier, - > 
suit for dissolution of, ihcrcc in, W* 
smls, tiansjKisition of parlies, 'SIO 
uiiinei rporatcfl, and parlj to suit, 710 

P \H I Y, ab'icnec of, 507 v 

a.lilitionof.andrimilalioii \ct. 510, '’O'** ""'I -e \mitTlos 



IXDKV. 


1G43 


PAUTVT— fonrmii.J. 


bb7n 


indcl>cii<}cnt grounds of ncljon, lil 
intcrrrnof, 2b^n 

joindct o{ trustees or lcga\tcpKscntali\ca, 1128 

ba jtcivicni, 09 

mcro proccssual ngVts, •!- 

moitgogo suits, lHi2-U<>5 

objection to hearing by particular Judge. 200 

picador, G29-630 


appcUaiit not, 2bSn 


• ■•lJLAHA>rF 

0, 429 « 


contumacy of, 77Gn 

death, laimage, ami insoUcncy of (0 XXII ), I045-10C0 
of, and cnfoicctnenV ol decroo, 270 
fresh suit, 120n 
jurisdiction, 18J 




fTaudulcntsalo, lOtOn 
can impeach assignment of decree, 010 
claim to attached property, 004, OGt 
seuuro o! property of. 004» 

to suits (0 I.). 511'573 

when exempt from arrest. 400, 491 

person not, is bound by decree, 121 
who IS a necessary, Si.'i 
to bo made, J>GOn 
whoniaj lie, .714 
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INDEX. 


PA'l'NARl, witness disl)t.lic\e<l as sucli, 408 
PATNIDAU, iDipleadcd as defendant, 5G7 
when proper party to suit, CftSn 
PAUPER, appeal to tlic Privy Council, 444 
appeals (0. XLIV ), 1326-1329 
application foe leave to appeal as, 444 
cross objections, 1204 


IG), riO 


P VYMEXT by instalments, decico for, 868-870 
decree for, and interest, 201-200 

, 18S 


. - , j 4, 77],77ln 

by judgment, debtor, 907 
in interpleader, 1172 

isumipary procedinc, IISV 
of attacbed debt, 942 
cost of commission, 1103 
expenses of witness, 820-828 
purebaac money of immoveable piopcrty, 1000-1001 
under decree*, 890-897 

in pro omption suit, 833-880 
when sale of immoveable property pO'»tponcd, 997 
of Court fee lor service, 1380 

fees on documents, 907 
•Iccretal amount, postponement of, 8CS-809 
deposit by purchaser at «ale, 999 
periodical decree for, deenicd separate, 109 


voluntarv, no suit to recover, 88 
I’l'CUNTARY interest of judge, 00» 
juri'idictioii, 62 

liovv detcrmiQ**il, 157; ami <ee Juri'nicrioH 
PENALTY, ami interest, 205n 

for default m attending as witness, 201 
not producing documents, 724 
L’EXDENCY, au I transfer of smt, 197 

of appeal, and bar of subsequent suit, 97, 9S 
m '"oreign Court, l.'«2n 
to the Privy Council, effect of, 444 
•*mt, 95-93, and »ee Ijs Pi NDFNS 
pending (Sect 24) denotes dulj i*endmg, 108 
PKN’DIXtJ suit, meaning of term, 197 

PEltl' OIIM A NCE ol con lilion precedent ainl jileading, 1^61 

nnphctl av erjnent Of, 0 <2 
of contract, place of, ami jur sdiition, l*»S 
.IMllllOD, ciilargcuicul of, 5t'G 
PEKMAXKNOV, ami carry irg on bii-*ini''«, I*'! 

PEIlMIh'.fOX Scel.Ewi 
IM HPirrii \1, injuiKtion. Ui'* 
and hinitatioii, ‘>29 

PI ItsON'.d riiuli..iiof,inf:«miliICU«'«‘’Ail.7t» 

PI ttSOS \f. jmisdKtnm l>»t li ni-»i>tCTH>s (t vi 1 
I flix ■. Ill 1 •iii'4 n latmr In rin*. 
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PLACE, and accrual of caubo of action m contract. Its? 
of pcrformauco of contract, and jorisdictioo, 1^ 
presentation of plaint, 201 
suing, l&i) 

and actuol rc«idenie, 17C 

cancellation of contract, IS? 

carrj mg on business, ISO-lSi . and«c CA^BlJ^c o> UrsiMS’* 
(iKIustrations), 173 
cause of action, 182-190 
■ choice of forum, J73 

contract, 187-1S9 
effect of clause ((f). Sect IG Io4 
equitable jurisdiction t» fCTMnaiii, lUi 
forum of defendant, 174 

iiiinio\cablo proper! v, mdilluent luriscUctious, Ib7 
libel, IbQ 


• ICO 
“rcsidea,” 17C-179 

original ci\il jurisdiction of High Courts, ISO 
{■crsonally forking for gain, 182 
rciircatiilatlvo of lU ceased i«in>on liable, 185 
subject matter, 158 

auiU deemed to bo for imtuoieablc propeitj, 101. H 2 
meaning of *' \uoiig done, ’ m Sect 16 171 
option lu couijwnsatioii suits for nrong, 171 
scojioofScct lt> 158,169 
mUcu local limits uncertain, 170 

objection to, should be taken I'tO 
relief obtain&blo through obedience, 1C8 
uherc subject matter, 158 

PLAINT, allegation of fraud in, 700, 700w, 707» 
mistake in, 703a 

allegations in and date of verification, 675n 
amended by Court of Appeal, 17n 
ameudment of, 673-601 , and «u Amendment 
in addition of etefendaot, 545 


contents of, 200 

defect as to signature or aerificalion, C6S« 
defined, 200 

direction to file separate, 025 
'dcntificationof land 111 l>9"> 70”, 707n 
in suit in public trust, doS 
summary procedure on negotiable iDsttuinent, ] 1 < J 
mcaniug of term, 200 
(0 \ II ), 095-72O 


Act, 709 

contents ‘ f statement, 702, 703 
defendant s interest and liability , OJO 
liability, 710 


inspccUoa of, 724 
InbS of, 724 _ 

jroductw.n of, T23-<25 
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INDEX. 


PLAINT — continued 

(0 VII ), Rotitioua n&moii, GOS 

grouuds of exemption fiom limitation, COG 
immo\ eable property, G05 
inconsistent defences, 61 

titles, 701, 705 

inference of Jaw, mid arguments 701 

letters of administration, 709 

limitation, and subsisting title, 711 

meaning of “ cause of action,” 702 

mesne profits, wben claimed only from date of suit, 70S 

money suit, mesno profits or account, bD5 

object and G'lsential parts of, 696 

operative and ultimate tacts, 702 

particulars, 695 

points to be included in, 701 

prayer for further relief, 708 

presentation of fresh, 723 

procedure on admission of, 712 

rejection of, 715, 722 

appeal from, 721 

apphcability of rule 715 

disclosure of cause of action, 716 718 

form of order, 718 

m pact, 718 

insulTicicnt stamp, 718 

(uoudure on, 72« 

tmic to be fixed, 719 

when meumbent, 720 

Older may bo madi, 718 
light of action baiinl, 7JU 
lo'ief ou scpaiaU. gtoun^, 712 
oi lemcdy, 700 
to be specified lu, 712 
ropicscntativo character, COO 

leturnof, 715 , 

rule as to incoiidistent facts in claim, and intonsultut dcftiicc*, lOa 
statement in particulu eases (cicamples), 702 
prolixity in, 700, 703 

suit as roprcsentativo , test by statements m pUiut, 708 

tcclirucal objections, 704 

title, description and uaiuts of parties, 097-699 

what plaint must show, 710 , \ 

irlsca c?diia aiayhoh-iscdoa^toiti'iino Idicj jOI 

form of 'irtion iminif<einl 701 


place of, 201 
time of, 200 
tUMhoiu 2Ul 
rojtolion of, and decree, 40-48 
return of, for amendment, C78 

election, 610 a, 018a 
aioiialuro of, 600, 067 
icrilication of, OOfi-070 

I'LVIN’illl ‘Sic Panii lu buir 
and chojto of forum, 172 
iiiintcc 3ar> isauc, 12U 
\aliditt. of decree held by him, 57( « 
arhUtr Utn, 19 J 
Ixnauii lar, 516-518 
claiming too much OaO 
c\c(iou !)>, ClOn, OlSrt 
m iluiibl aa to ]iro|K.r difmdant, 54J 
} nnJtr 011-52 5 , Jii 1 «e JolMiLU 
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I’LAINTUT— tOHtjuuaZ 

oil behalf al^o of others iatcrcstcd, 533-511 
miaor at time of former suit, 559 
mtscontluct of, and costs, 213, 213n 

, 55G 


• fierson refusing to join as, 5G5n 
question who is tho right, 517 
IlccciTcr of iasolvcnt’a estate, 518 
reUnquishmcnt of part of claim by, 573-GU3 
substitution or aduition of, by Court, 515 
suit m Qamo of Avrong, 54.5 
%aluationof suit by, not always couclusnc, SI 
who may bo joined oa, 51 1 
zemindar, 515 

I’LAINTIFFS, who ought to suo m different Courts, and joinder, I5S 
PL.\N neither adniittcl nor pru\cd, decree based on, 4y3n 


icrtiheato of grouuib for romw, 13t‘) 
euuipromise, l>31», 1075, 107b 
co^ta, 315, 215» 
icmuucration from cluiit, 315 


luiiior aud Minor, bJl 
lau of. 111 set off, 731 
ini'tal.ku jiLtitioii oil ]>4it of. oO 
of jurty not an oUkm in » m eutiuu talc. y3l 
(0 111 ), 

mil«.Ai 4 Ui.i. Ji'iibcatii'D oj ait by Kriiny, - 

u]i[varin? in ]nr>ou, U>0 
appoiutuunt of, oJI, b55 
tiK ailing of act, OoO 

ajijKotauc-. niJ 

XI Ur MtUioul hi Wkii; I7»* 

l>ui\ha»o by, (ur iu4dci|UaU »uw in luim ol !..» »- • * 

ivlitMiig or uiublo to uiuw« r. 775, 770 
Uinx-tuU bviU iouumI and •lU»«w\. » X*. 

Mtn it and tuuiiO^. 1311 

si^Ukluiv ol 1 U*dins» l-i . I 
*t.i'uUl» nbj.tJl. 

un-uku ,.i .U*lh of d . I *od*ji»U. l-i» 

><il.k] kdn 


«b. 




- . ij l II.. W 4 

ln>tU (.<r <.«u la »> 1 ly ’ 

i.ljik.uliO \11 

l.t kod>.«l \ •' 


115 


.1 ». I, iv'ii 
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INDEX, 


PtlESIDENCY Small Cause Court, ami aavmg clause, 03, 04 
♦ , , not aflEectcd by Sect 2 .51 

towns, and insolvency law, 22 


jurisdiction, 67»,l41, 470~ 


PREVIOUS decisions, 3, 0 
liistory of law, 4 
legislation, 1-3, C, 7 
state of law, 3 

PRICE, deficiency of, 086, 987 
interest on, 087 

PRIEST, oflSciatmg, interest of, 360, 366» 

PRINCIPAL and agent, suit for account between, 887 

lln 

n 

n 


g.., 100 


PRIOR mortgage, sale subject to, 1109 
mortgagee and suit, 1103-1101 
PRIORITY and slay of suit (Sect 10), 97 
PRISON, service on defendant in, 655 
PRIVACY, right of, and suit, 80 

PRIVA'lE right chimed in common, and toijmhcala, 100, 130 
PRIVILEGE and sealing up portions of document, "01 
cxeiiiplion from arrest See Exemi^ion 

personal apiicarancc. Sec Ar^^^^l^^cE 
III inlcirogatorics, 785 
PUIVlly to paity, 124, l2ln, 125 
PRIVY COUNCIL and attention to form, I3ii 
ind cs'cntial justice of coftc, J3« 
ippeal to, and costs 212, 21 1 
^ line of Suit, 84 
111 criminal case, 43(>« 


Vi] j] prictisjijg before, 58a 

PROP VIE and Administration Ait, condiclmg with Coili, 25 
• action ami joinder, 505 m 

apjilication for, granted by High Cmuf, 501 
l,rant of, iiatiiic of, 83 

when set osnh, 8h 
I'rocccchng wlicthcr a suit, 10t> 
proictihngi, 25, 5 ‘Jm 

and suits, 4 1 
onkr »», and dicne, 1 1 
PROCl DURE and uniforiiut^ of dccinoii, 10 

alU rations in, rctroflpcctiri imlftcf, 5J(> 


.f, (II 


ITOh 
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PnOCEDUEE— conhnutti. 

for miscellaneous proceedings, 494-406 
former, of Provincial Courts, 1 
Supreme Courts, 1 


matrimonial causes, 26 
probate and admiiustratioQ, So 
Kent and Itcvenuc Courts, 27-30 
mberent power to invent, 16», iTn 
nature of, 13, 14 
object of rules, 1*1 

of foreign Court, irregularity in, 153 
Small Cause ^urt, 62, 64 
rules of, and retroaction of new tau, 510n 


proccdiuT for, 40l 496 
PEOCESS for execution, 920 
service of. 13S0, 1382 

PEOCESSU \L order and decree on merits, 42 
rights and riglita of parties, 42 


dcfictsiu ‘jTU/i 

disercprnt from ceilifieati Ol't" 
itiurr of mis ^tat\rocnt in '»mih 
PUOUCC l UlN of documrnls, <t<d<r \III , s»>,> \I2 

and • I non |>rcM)iirti n, m u 
f f il(vutiKfi*« and di c‘'%i rv iihl la jxwtion “'C-'y* 

in j rcjiirnlton < I prKlaniatKn f •air 'its 
|x U) r to iiiaL'' < rdir (i r 2o4 
xumninns In sJl si* 

I'UUlll’S < f li\ aHafliiiwnl fji J 

dui lo mil rOK UK nt< 33, 'll 
m J t\ rinj tion 

of iiumoii able pr >i<(rtv an 1 cau*^ *vl« i« ’ »l 
PEOHIlUlltlN n t loir in'>itn<4 I i » 

PlUHlMl^ mjUmi "ui 'oS "»'« 

III ilia*luig«, ii'J 

PROOF ifnfuxaUotak. niluHV s44« 

(ub\iiiiit>un of i]ri ulatK nf r. i'Oa 
want 4 f, In ixmow, 13*1 

PROPI RTVfaucx.Ual) UabUsil la'Siskt, n.rvj 
dilUl .l.«0 i>l 

livoni X < \r, and j ' aix 4 { >uv( ; 1 uS 

iltoaixin al V irv. Vawt—a u4 
alia* bi..‘ < t 4 f, . O 313, <4 
>x>ti atr xf »alr. u;.» 
d ir ujx 11 a 1.1 IX ( t, Ui; 

f ^ ikixmxi a aiii j* n, 

iivx t<'Sx. at*l I Ii i M T 

b Ul.. 1 4 I 

vl . i.n «*. loil. U-3 

snbr X «r ..1 .4 
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instance? of* IGO 

joinder m suit for recovery of, C2i-fi24 
jurisdiction regarding, 159 
jneamng of suit for recovery of, 621 
occupied by tenant, deliycry of. U33 
re sale of, 1002 
sale of, 996 

setting aside sale of, 1010 
suit for, and Letters Patent, 159 
money charged on, lOIn 
suits deemed to be for, ICO, IGl 
title deeds of, 162, lG3n 
meaning of term as applied to land, 967 
mortgaged, and attachment, 297 
moveable, attachment of, 293-316, 939-954 
share in, 945 

decree for delivery of, 807 
deemed to follow the person, 1(>5 
defined, 34, bl 
debverj of, m sale, 994 
growing crops, 57, 61 
instances of, 904ft 


740 

of third paity, seizure of, 904n 
PROSECUTION, order directing, 53ft 
PIlOrECTING order m execution proceedings, ‘H>0, 90" 
PROTEST against jurisdiction, 70 
PROVINCE, service of summons m other, 203 
PROVINCIAL Small Cause Courts, and saving? chiiso, OJ, 0 1 


PUBLIC matters, suits relating to, 355-376 
morality and iraphcd bar, 88 
ihficcc, 58 

and public servant m Pcinl Code, 5S 
ilcfined, 34 

how far made defendants, 520« 

III nffieial eamritv amt hv nrnyamst 


(0 WVIf ), IJim, 1IU7 


711 




PUBLIC V TION of sale proclamation, OS.1 
PUI'sNB mortgagee, an I amt, 1102 
PUNISIIMKN r of crime, amt for enforcunr. 1 71 
PUltClI 4Snun Uliilf of ftm>tlKr,322 »27 
I'UltUK IS4 It at »nle. nnl i riMli 12lw 



INDEX, 
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L’UUCl(AbLU--<o;t/ini{c<i 

otlan^J, aoAKVcrsnil uguml ximlors 1 n 
pendente hie, iflOrt 
j>033ossion of, and limilnUoH, Idin 
utiabfo (o obtain i>os.ics3ioii, 1027 m 

” ■ ' ,-il7 


PUTyi lioldmg, purchase of, and representation, 2C0 



vf\v«Q decided by coiwmisaionct to examine accounts, lO'uj 
of Uw, 4&1>450 

and olTcct o! »alo cctlilicate, 405n 
decision of, oil appeal from tcmaiid, -lOdn 
on, and Tfjudicata, 110 
lu appeal to the Privy Council, •i54>4&0 
or fact, alien same nmy bo stated in form i>f >'>3ue, &2U 
tu lie lUUrmmed by Court executing dccrtc, 23b 


RAIYAT, suit against, to set asidopoUoft, and r'l ;udicofa, 1J( 

liAlYATI land, and osscosmeut ol mesne profits, B74 

li \lYATVi API tenure in Madra' and partition, 285 

JtAJ, impartible, and assets, 2'i'7 

RAJAH and exemption from ptraonal api«*aroncc, -I'w 

RATE of exebango, and apjKal to tbo I'nvy ( , uncil, 1345 
of interest, 204 

on costs, 2u7 

RE ADMISSION of appeal dismissed for default, I28,> 
of remanded suit, 1206 


rcjectiiTg nicmorandutn of apiwaf. •tatemeut < f, I : 
transfer or withdrawal of suit, record of, lOu 
olveu by Judge, iiithontj of, 11 
meaning of, 13U> 

record of, b> JuJgi, unde r IxtUrs PaUnt, 1313 

m judgment of \{ {vlUteCooH, 1311. IJl 
statement of, and costa not fillowuigemit, ^ 

bj Judge, and apjiral, 1315, 131u 
IQ Iblh and coostractMii, 8 


:i4 


i„l 
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B'ECE1\ EB, and incumbrancers., 1238n 

and Mofussil Court of SmsOl Causes, 1223« 
mortgage, J234 

appointment of (0 XL) ]C3, lOCn, J2i5-3258 
a party, I216 r 

lipnding appeal to the Privy Council, 1342 

defined, 121G 


nomination of, 1225 

by subordinate Judge 12254 
of property of shrine, 1242» 

possc'ision taken before actual appointraent of, J23c>4 
sought against legal repn sentative 12434 
RECITAL in bond, prima facit evidence of residence, 174» 
RECORD and name of transferee of decree, yiO 

37, 1338 


.}i7,n8 

m judgment of Appellate Court, 1311 
inherent power over, iSn, 19« 

of findings and evidence on rehearing after reisdud, J 700 
reasons by Judge m review, 1275 


. injudgmcotof AppelldleCourt, 13J], I3J5 1310 
person cYc/uded tiom by oiaer, nmedy of, 427 
power to call for m revision, 458 


RECOUPMENT distinguished from set off and payment. 73b 
RECO’ 


suit for, 023 

inonty in restitution, 499 

suit for, meaning of, 740 

and set off, 734-715 o int- 

moveabk property under distraint or altachnicnt, 158, luo 
possession of iBUnOi cable iwoperty, decree for, 870, 871 


suit and joinder, 11C2 
suits, bar by, 90, 91 

S ■ 


(part Vllf ), 157-180 
to Couit bv Collector. 1477 
full Bomb, 12, 12» 

KLPUN D of a>.AcIs, suit for, 3JJ 

of baJanct of duporit iii opjaal, I3 lU 

co^U, 212 i.ii" 

under rciimtl diiHi., W24, m* 
j ij mcill und' r dtcnr, Ulln 
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UEFUsAT.oIccrtilicatc fur Ica\o to appeal to tlic Privy CouncJ, 133a 
oilcwo to defend msumm-vry procedure, U60, 11 81 
review, 1362 

or inibility of truateo to sue, 1127 
to accept scr\ ice of Buminons, G16, 017 

ol)c\ decree for execution of documents. 030 

endorsement of negotiable instrument, 930 
recognize lav, of Btilisli Ind)a,100 

ItEGISXhU of suits, 030 

UEGISTRAR, appomtmeut of, as next friead disapproved, 1138 
executing conveyance, 031 
REGISTRATION Act, and judicial proceedings, 202 
and appeal, 382 

of appUcatioQ m agrciiiiciit to refer, 14bJ 
documents, 382 

in execution, 020, 931 

cxperu,es of same, 020 
mciuurandum of appeal, 1201 
salo certificate, lO^O, 1030 
security bond, 1341 

REGISTRY of applications granted lu review, 1377 
REGULARITY, presumption of, 30 

RE HEARING of appeal by tlic Privy Council, 440 
order for, and review, 1377 
UEJECIION of appeal, and decree, 17-48 

of application for renew, 1308, 1309, 1372 
to suo as pauper, 1320 
mcuioracdum of appeal, 1263, 1264 
plaint, 715-723 

and decree, 33, 4<i— 18 
KE’LAIION of Courts, 12 

legal, coodemned in India and foreign judgment, iOU 
of landlord and tenant, and nt judicata, 134 
RLL.\T0RS, suit ID name of (m Public CUantics), 305 
RELEASE of impruoncd debtor, 291, 292 

of surety for re«titution in appeal to the Privy Council, 1341 
RELIEF, aoiendnient of pleadings as to, C88-4>9u 
altcinativc.ClS, 712 

aud ouster of jurisdiction, 82a 
stamp, SOm 
uiconsistenC "O'* 
aucdlarv , deemed granted, 123 
and cause of action, Gl2 
decree, 847, 838 


claimed, and cause of action, 98 

construction of deerve as U>, bv orders, 135 

discretion to grant preventive or protcctirc, 1229 

error in grant of, bOa 

grant of, by decree m appeal, 1318-1320 

granted on principle fum U»0 , 1222 

idcutit} of, and {i< pendraa, 95, 97. 98 

not material for rtsjuduaia, 


deviiM-drefU'^d, 123 
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Kl’LIEr — conluLuul, 

obtainable through personal olKtlicnu, 107 

autl iiktt of suin^, luS 

■ ■ • and ^aIuc, 413 

subsidiary, 80?i 

unaffected by change m proccduro, 510 
ivhen right to, claimed in common, 130 
RELINQUISHMENT of possession with notice, 870, S60 
REMAND, and appeal, 427, 432 

and new points which can be taken by defendant after, 414 
by Appellate Court, 1296-1307 
costs of, and decree in appeal, 1321 
improper order of, 1297 
objections first taken after, 414 
to dndincs after, IJOG 

M hcti order of, treated as without jurisdiction, 67 
REMEDIES, splitting of, 575, 536 

REMEDY and claim, 001 
dehned, fOl 
errors m procedure, 417 
for breach of contract, 1208 
of decree holder in re»^«<ficato, 103 

restriction during execution by Collector, 1481 
defendant against ex parle decree, 757 

refusal to admit in adjourned bearing, 758 

landlord, 23 

or landholder, and saving clause, 53, CD 
minor not properly represented in suit, 1133 
party claiming paramount right against Rcccixer, 1233 
dcnyins admission alleged by Judge, iOC 
person excluded from record, 427 
plaintiff m dismissal of suit (for default), 7C0 
siiccific or compensatory, 1136 

REMOVAL from die of plaint by minor suing without next friend, II 12, 1133 
of guardian to suit, 1145 
next friend, 1144 
RENT, decree for, 870 

in Bengal, transfer of, 90S 
ol Rex onuc Court, uo suit on, ^ 
cj parle decree for, c/Iect of, 140, 147 
litigation under local laws, b), 62 


m Bengal a'nd rules id ihscovcry, 777 
REM’ COURIS, how distinguished from Cnil Courts, 27-JO 
UEPE \L of enactments in Fifth Schedule, 509 


, 1096 

on security, 13 11 

RLPRLijhM’AnON and Hindu father, 130 
and mana^ir of Hindu family, JJl 
by jiarly tusuit, 125 

III apjicai on common ;.ruuiuls, 120I-I2U7 
of licncliiiar^ , 111 suit, 1 127, 1 12S ^ 

minor or ix.rsuu of uiuwuitJ luiml, II2!>-11 13 





I(w7 


NrMl\Laul exit utivil (belt. 17)« 

AnJ rr« judicala, l.<) 

ca]>*citx, *uit i)>, nn 1 1 Uini. < J7, 7uH, 711 
IQ rxixulion, <it bnctl, jo7 
An I A*» l«, 

it ticc lo CAUM* ApAIIKlcli(.utll t>, '*17, 'JlS 

»»iit in / -m4 

e:.rrii«] vt luit, tOt‘J~W^, 1060 


execution A^xiQit, on lirAth ul ilcbtor before Batufaction, 
of ilcrcAACil {kAftner, Ami auit br or ACA«ut firm, I l.’lt 
)>AXty An I })irii<liction. 1*^ 
iuj.,n)cikt ilcLUir, 50 
lilAintiil Aii<l rr»torAtii>n of xuit, t**! 
xuctl AA kucli. At) I »el o(T, 7(3 
tuit, 3o3.3Co, o33, 3(5 
AA, TO*?, Too 

b) or Agi iu.t !(J XXXI ). lU*?. 

KL-Ji \LK ou difAuU L\ iiurchucr. "W, iooo 

1 n$ oa. 1(100 

UFS JIDIVITU'JX IM 


iotciloculor> orden. ISC. ISS 
UkUe, aqJ iIocuioo bclorv cbxiigc of law, 1 lo 
iMiot of lair, 109 
apjiliCAtion of rulc« to. 1(>9 
wheo AAid to Ari^e, l09 
luiutaod kcxcrAl liabibt}, 130 
judgment improiierl^ obtauicd, 104 
letters of Ailmiotitration and probate, IS3 
matter in i<«uc, 111-118 

A question of fact, 113 
determination of question, J J3 
lindiogs which operate as 1)8 
leading principles, 113 
substantially', 113 
test of identity of suits, 1 17 
minor projKrly represented, 1 139 
nommal i>Aity 139n 
opinion incidentally expressed 119 
©"ders in execution proceediota, 10“», 154 
redemption suit, 00-93 
relinquishment of part of claua, 07G 
suit 105-109 


bar, bow ascertained, 533>i 
dutinguished from estoppel, 101 

judgment of tlio case, S3 
lu pendens, 95. 96 
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liUS JUDICATA — coiilinued 

erroucoua decision on, not oi*n to revision, 474 
explanations, ancillary lelicj, 123 

appealable decision, 139 
applicability of Explanation IV , 122 
VI , 13G 

Boiiamidars, 128 
CO defendants, 128, 129 
competent jurisdictiOD, 13<>-143 
compronuscs, 146 
concurrent jurisdiction, 1J7, 138 
coaSictingdecisioas, 147 
consent orders, 146 
different title, 122 
titles, 1 34 

dismissal of fucuicr suit, 144 
cilcct ofappeaI,139, 115 
er parle decrees, 146 
fatner of joint Hindu family, IJO 
finding ineonclu<u\c, oi not on incuts, 143 
“ on unnecessary issue, 147 

former hearing and decision, 142 
Hindu widow, 120-12S 
how bar constituted, 118 
identity of cause of action, 121 
paitics, 124 

immatei ul matter, and obiler iiHa, 1 1 0 
joint and several liability, 130 
contractor, 129, 130 
uTongdoers, 129, 130 
^arnaian, 131 
lessor and Ie«sce, 133 
mamtenance suits, 147 
manager guardian, 133 

of joint Hindu family, 131 
matter constructively in issue, 119 
minor, 132 
mortgagor, 133 
of rule, 09,118-150 
omission to grant relief, 123 
partition, 129, 131 
ncieoiis not party to suit, 124 

classes of same, 1-4 

point not rairf:d, 121 
presumption as to lUrisdiction, 141 
• privitj, 125, 125it 

piiblio and private rights, 100, 13t» 
icpicacntation, 126 
flliplnit 132 


lOo'lOl, 117-151. ani'l I’DIH-iaH JUPOMLMS 

generally, 99-104 

effect of, on cause of action, lo- 
Ihiglish doclrino of, 101 
in fornitr Codes, 102 
on uliat I ha based, 103 

« n» lyt KH 


“ forim r nuit,*’ *ij 
•■tr>,’'lul 

uul illtvtid by iiivil ike of I»w, 10 J 
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1!LS JUDIG 12' .1 — conliuucd 

not restricted to issues cl fact, 109 


ULbClSSION of special leave to appeal, 439 
UIISIDKKCE, actual, 112. HB, m 
and appearance m person, &40 
arrest ouUido jurisdiction, 491 
Insoheut Act, 117 
plaiut, 695, 697 

service of summons, 641, 642, 048 


• a . - - ►* ® 

term, 175-179 

of defeudant, and jurisdiction. 152 

place of suing, 158, 172-179 
out of British India, and security for cost*, 1084 
jwriod of, 178 
temporary, 178, 170 

and place of suing, 172 
vo'untary, 172, 170 
when no ^iermanent, l7o 
11CSISTAXC£ to execution, 349 

to possession of immoveable property, 1C35-1010 
UESTITUTION, 497-503 

of conjugal rights, decree for, 926-930 
on reversal or variance of decree, 475-502 
order for, and appeal, 48 
sccurit}, y2J 
secunt) for, 502 

and apjieal, 1272, 127 1 
ItE&iOB lllON of appeal, loSo-iaS** 
of suit (alter dismissal), 753 
UETDSTIOJ; ot jurisdiction, 97 
BETIREMEN i of next friend, 1141 
of guardian to suit, 1115 

lit IBANSPER of suit, api>cal, or proceeding, 193 
BElUIlN of docuiucnls (O Xllf ), 805-913 
of plaint, for amendment, 621 

when suit in wrong Court, 713-7 15 
purchase inonc), 1027-1029 
Revenue Acts, and bar of eogniuucc, 86 
Court, 27 

and Code, ul, 62 
detmed, 6l 
jurisdictiuu of, 72 
no suit on rent deenc ol, 93 
ulliLtr, juri-'jdicUon of. 92 
Revenue paving UnJ, anJ partition, 86S 
REVERb M. of dcirce, and neoserj of amount rvco\en-d, VI 
restitution on, 4V3-5t.'3 

RL\ HlblONKR.anl Hindu w«d«w,anl««j«2'V’<t<i. Uo-Ui 
RlA LUslOM lls, -uil bj, and jumdir, ol2 
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KEVIEW, «C0-bW 


— ^.ug 8Jb 

bigned ana dated judgment, 800 
ilijdication for, 801 

and transfer of suit, 108 

by minor not properly represented, 113!) 

Ill case of consent dreree 281 


_ • Privy Council, 440, 1357 

review, 1178 
'O XLVir ), 1355-1370 
(Part VIII ), 157-480 
UEVISIOls, 805 


refusal of summoua to witatss, 826 
(I^art Vni ). 157-180 
subiuissiou for, 1352 

KlUHr, m common, and m juJtcaia, 100, IJO 
meaning of tcim m beet 2 15 
of a civd nature, 84, 85 
appeal, Uow gnen, 20 
the parties, 50-42 


, of suing, J5S, 164 

“ to sue," defined, 1040 

taken away by implication, $2 

iillES, religious, right depending on question os to, G5 
suits relating to, 65, 80 


UULI.S (Part X 483^88 
defined 35 

of proccduic III delegation of execution to CoUcitor, 328 
nature of, 14 
decision On English, 12 


SAL tRY and attachment, 203, 204, 295, 2%, 301, 303, 915, 046 
suit for, and jurisdiction, )S9» 

SALE, adjournment or stoppage of, 985, 980 
'imtndinciit of decree after, 802» 
and decree amended after, 86( 
defaulting jiurchascr, 986 
disputed debt, 083 
(.xprcbs Mamnt\, 320>» 
incumbrance <<. 983 
jurisdiction, 16J, 1T0» 
land outside jurisdiitioii, 897 





'' \1 K — 

ctrtifit*lo of, hU'i, liiiu 

and iijla of &(ttr.n,31n)i 
fftttof, niSn 
if4uj tjtultnff. 2f't. Jfyn 
in circution, '.170-lOtt 

and /i« ptitJm*, li3* 

•ulM'Ourntly ro^niwxl. 77 • 
iiulrtui iirr^rtiUtily m, f*S 
mode of miUna rrocUm*t»on, 9v3 
nuttgsgc, firul dt-at-c in, UCfl 

I'rtliminAjj d(crmn»llt<) 

M to n»t«rr of t^^Mon. d V. 

“f coods and dtlmrji, laj 

imniotTjkUc in-o[>rTl>, D i-i^lOtO 

and 1»mI bjr co lOOi 

€rtt«r>c«tr. 1020 

ilfUulting ^ur<•h8«cr, 900, 1 ( 101 , UiOd 

rc (aI«, 1u02 

ttiuUnoc to, 103O-1010 


Unaut, and ilcln cr> . 1 « i I 
{K*st|K)ncDicnt of, 097. 903 

. . , , wHcntoWcorooalBohto.lOSl-lOJ" 

Uml, All I rulia luado by I.ocal novonimrnt. 327 
n* i:nmu\f*Ll< {•lofiritj', and idarc of ‘uing, lOS 

ii)o\ table jirojitftN. 991*990 

agricultural produtt 091 
an<l icUvery. 991 

Iranafcr of aharw, ttt , 993 
irrccularily lo, 993 
negotiable inatnimcnU, 093 
of party aummoning vritni’^-*, 82$ 

. Bliarc m corporation 992 

ottclosc holiday, 2oln 

order refusing lo pass order for. 2CGn 
place of, 991 


without disclosing e'large's.'On 
SALEABLE, interest, 1021, 1028 


SATISPAOIION of claim had payment into Couit, 1081 
setting aside ex partt decree alter, 766 


«:ct. 4. .69, GO 

suits to establish tight to attached property, 1 C5 
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SCANDALOUS counter claim, 18» 
matter in bills of costs, C70 

memorandum of appeal 18»», 1250 
pleadings, 670, 671 

SCHEDULED district and Sect 17 1C8 
districts, 32 

SEAL, use of, for signature, 58, 50 
“ SEALING UP ” privileged portions of documents, 791 


415 

matter of jurisdiction, 419n 
at instance of auction purchaser, 2C8n 
objection to jurisdiction, first tai cn on, )S6n 
(0 XLTT), 1323 

SECREIARY OF STAIE m Council, and body corpoiate, ISO 
liability of, to bo sued 77 

SECTIONS OP CODE— 

1 31,32 

2 32-59 

3 59 

4 59'Gl 

5 G1 
G 02 

7 02, G3 

8 03, C4 

9 05-95 

10 93-09 

11 09.100 

12 100 
IJ 100 

14 lOl-llO 

15 156<15S 
ll> 158-107 

17 107-170 

18 1-0,171 
10 171 172 
.0 172-190 
JJ JOO 

22 I'K) 

JJ IOO-1'li 
24 193-201) 

21 200 
20 200-202 

27 202 

28 -01 • 

2 ) 2Ul 

m 20 5 
JI .01 
52 204 
5J -04 
Jl 204--07 
5’; 207-218 
219-227 


37 -28 
J8 22 J, 230 
5) 230 
40 231 
tl 251 


43 

11 

47 

10 


234 

,34 .35 

-35 

-3 ,-3C 
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SECTIONS OF CODE— 
•17..23G-2GS 
IS 2GS-271 

49 271, 272 
GO 272 278 
G1 278,279 
C2 279 2!>3 

53 284 

54 281-2!ja 
65 2S6-2J0 

50 290 

57 291 

58 201 

59 292-293 
GO .293-305 
G1 305, 30G 
02 306, 307 
63 307-310 
G4 310-315 
G5 315-322 
GO 322-327 
67 327 

08 327 

69 323 

70 328 

71 323-330 

72 330 

73 331-310 

74 340 

75 341 
7(1 341 

77 341 

78 342 

79 343, 344 

80 344-347 

81 34S 

82 343 

3) 348 310 
84 340,350 
87 350 
80 351-3'J 
S7 353 
8$ 371 

89 355 

90 155 

91 355 370 

92 350 

'ij 370-370 
94 377 
97 378-380 
90 381-391 
97 39) 392 

93 392-3 >4 
99 394-397 

100 397 

101 7)97 

102 417-122 

103 422 

104 423-420 
103 420-130 
lUO 430 
107 430 

105 4J2 
109 434 
no 434 

111 434 

112 435 

113 457 
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s/c-iroNS or 

Hi n? 

115 158* 1«0 
lib 181 

117 481 

118 481 
IW 481 

120 482 

121 183 

122 483 

123 483 

124 484 

125 484 

126 484 

127 485 

128 485 
UQ 486 

130 486 

131 486 

132 480 

133 480 

134 490 

135 490 

136 401,4^2 

137 493 
133 403 
130 493 

140 401 

141 401-401. 

142 106 

143 407 

144 407-'’01 

145 503 ''Ob 
U6 500 

147 600 

148 506 

149 507 

150 508 

151 508 

152 600 
lo3 oOO 
J54 50 * 

155 500 

156 500 

157 500 
153 510 

SPf UKli\ in I ftrrot before judgincDt, 1184 

mtl debtor about to bo declared an iiis< Kent JS7, JSO ”00 

Ica>o to defend in summary procedure^ 1180 
slay of execution, 022, 923 
temporary injumtum, 1105, 1202 
by Reecner, 1215 
for apjicarancc of mlncas, 204 


rtstiluti.n 503 

andapiH^al 1272 ).T3 
m apiKiil to tlie I ri*> C« until i 
ttay ofisocutHin li22 
in attachment Ufen )ti I tj cni, 1 186, llSt 
Tt cell t by lu \t f j( (Uit, 1 1 i 

Small t am^ I 
oil i| I brail n ( 
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SLT OFF — coidMiwd 

(0 Vm ), and ascei tamed &iim, 74l) 

hen for costs, 745, 745j» 
unliquidated damages, 740, 741 
by agent, 88D 

executor or administrator, 743 
defendant’s position in claioung, 738 
defined, 736 
disallowance of, 739» 
distinguished from a plea of i>ayiuent, 73G 
counter claim, 737 
recoupment, 736 

effect of, 734, 741 
equitable, 737, 739, 739» 
general principle of, 737, 737/i 
jurisdiction in, 743 
illustrations of, 735 

meaning of ‘ ‘ auit for teeovety of mouev," 7 19, 746 

must be specially pleaded, 743 

mutuality of debts, 7i2 

nature of, 742 

object of allowing, 742 

on separate grounds, 735 

particulars of, 734 

parties actmg m different char-mters, 743 
right must be statutory, 736 
sums legallv recorerable, 742 
what IS essential to, 743n 

SKJ TII^G ASIDI] award in aibitration, 1467 
consent decree, 387 
decree eai parU, 704-774 

after satisfaction, 7C6 
and appeal, lovision, review, 773 
“Court, 709 
“decicc,” 769 
‘ duo service, ’ 768 

eilcct of non louiplunee with kruis 773 
766 


effect of, 772 

IiDiiLUicaaud buidcaof yioof^ 767 
Hut uithoul notice, 774 
object of lUlc, 764 
on ajiplicatiou of defendant, 76i 
proof, how gnen, 7CS 
tcinis and discrotiou, 772 
to whom rebel ghen, 771 
nays III which decrees set aside, 705 
decree In suiiiui iry proeedun, 1181, 1182 
ilismisual of suit, 75J, 751 
tiijuuetioii, 121U> 1211 
H^lo, 1010-1021 

o( ahiro in ajqieal, 12wi 

bhULL'ILM’oIi»»uc»(0 MV) '•13 6J2 , and » c Iasi ts 


‘'ll \UI, m 1 corporation, hulo of, 991 . , ii ,<■ 

wliut u deemed ineluued >>y, > > 

mnoii^bloptoinrtv, attaclirociitof, 915 , 

fuiitliMdtdJiii million table |»ro|xrtv, amU^'-’-uliou, 9JJ, J3., IwJ, J 


Sllljnn >iiUtttehiiicnt,401 



INDIA, 
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''HI RUr*<lini{ »;/r I ( I. I,3i«i 

] nx nt t<> < f at la' )x->l il' Lt, 33<j> 

• »1<* I lulini:ui*)iMi frf m ►*!<» I j llrKiatrar, 

w itinc (t I'Jiv f f Ihinl |>4ity, *a>l» 

Hi'.N VTLUr.anlmilulIihe. * I 
an-l ’ J 

<li fr<l aa In, In plaint, C^.Sk 
in «hrn indu Ita »tain{ tn; V> 

titranirg f ( •' i^nx n i»ffm<l lo, * M 
.Ifc-lri-Mnn*. Wl 

amrn immt r f apilicali n f<r cxr<utif n. OJi 
mrmr<ran>ium 1 1 a| |«al, I2<>3 
a|]1iral> n f'T rjroition, 0ir2 

« hUr fnr aaln, A7H 
to *UA a« pauper. I l.'>t 
a| jx intnwiil ( f { teailrr. 03A 
avanlln art lUatmn 
SfiS, 

lnap|ieal I31rt 
ilc^itionlr lulc** ''!( 

{u i^mrnl, '<>>3 • 

In a| i<al, 1311 
1 1> tn •cainl im • i at iir-al li* % 

rTilen . ba In ^1* 

pUuiluinlirn 

) Vailine ill •lilt i > « • r|>( ralt> n. 1 1 l«l 

r acain*t fifiii lilt 

{leailiip' txxV-talT 
]/(V«a« frr rxrrull II ••*11 
• utiimniK it^T • 3 < 

Sll.l Si >. in i\f<iii iw In fiitilKr mtenM N*t 
'•IMUr.rVShOt'joiiccili n *^17 

>\( \U« CACaI*m*lUul<<l III < r<lmarv I < ult aiul •eeoml aiirexl* ll'< 
tv uM 2fi 

ami a] (ical. 417-123 
aitarhnuiit. I Ia7 
awarl (f coat^ 310 

raao in ubicli areoutit t<> lio laLen, IJln 
('xocption IroMi l-ir»l s< lualiile. 
n fcrcncc, 13'0 1753 I t'»l 
full (< r rcfujid •>! oaMlM 7lo 

III High Couit onditrti of, *13 

BUIIIIIIUIM, <^0 

enm umnt jurisdiction uitl) Muu*if, 157 
Court ilec mod lo ho (Srrt 31) I'll 
oxclufiii jurLsdictii n of 73 


PriBidcncy, 51 

and Ba> mg clause, C7, G4 
not aQcctcd by Sect 3 51 
Provincial, and saving clause, 62, 63 
jurisdiction of, lOt 
suits coguizablo by, 419 
transfer for execution to, $97 

service of eunimons on, 658 

hOLTCIlOR. and coats duo from client, 2lC 
lien for costa, 210n 


93 
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SOVEREIGN Prmco, anrl suit by or against, 349-35*} 

minor, etc , 1148 
personal privilege of, 352 

SPECIAL appeal, 400 

and grounds, 12,62 

disallowance of costs, 211rt 
Case in arbitration, 146C 

(0 XXXVI), 1175,1176 

circumstancGS, ground for setting aside summary decree, 1181, l]8i 
defences, 730 
jurisdiction, 22-35 

Courts of, 157 
in actionable wrongs, 171 
saving of, 69, 60 
law , "dving of, 60 

leave in appeal to the Privy Council, 438 439 
proceduie, saving of, 60 

SPECIFIC denial, and dealing in wriUeii statement, 730, 732, 733 
cnactiacnt, when none, 16 
performance, and cause of action, 698 h, ()00« 
e\ecution of decree for 920, 927 
suit for, and bar of suit for damages, LUl 
joinder, 666n 

lelicf, aupointmont of Receiver is foim of, 1221 

lules, when none, IGa 

tcinis m gift of jurisdiction, 08 

SPECIPICAIION of documents m Special Case, 1175 
of points in additional evidence 1310 
share or interest, and attachment, 905 

8PLI1 PING of action, and lostalmente, 594n 
cauvo of action, 675. 575n 

STAKE HOLDER and interpleader, 1174 
SI aMP, and presentation of plaint, 202 


, 18,719 

revivioii of e^c1uslonfor want of, 47<'n 
want of, 412n 

Sj AMPlNfx, when mcluded by “wgned 111 Code, 35 

SI 41 E, Act of, not regarued as foreign ju Igmcnt, iGln 

S I ArEilENP by plaintiff ac<c|>tiiig pavnient into Court, 1081 
in plaint, cuntents of, 70I~70J 
reference, 1349, 1350 
of grounds hi Judge, 33 
object and reasons, 5 
reasons at first hearing, 853» 
wnlt< 11, idmissions, 734 

uiuciidiucnl of, 18 
and npi)caraii(.e, 746 
sot off, 734-746 
subacejuent pleading*!, 745 
confcbsioii and avoidance, 73U 
damages, 732 
dt fault in })riMi>tiog, 716 
ovoaivo denial, 732 
weral issue, ill 

inatUr ulh kid in, and tsiopjirl, 119 

nature of, 728 

cfdtfeiicqfO Mil 1.727 

|K>inl of suLotaiiec, 733 

Mj orate and uiconsutent dvfcmca, 734J 
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STAY bj Execution Couit, 2(><n 

m reference to HirH Court, 1349 
of execution, 922-924 

end UmitaltoQ, 922 



relief, 98, 99 

]urMictioa to granticlicf, 99 
hi pendens, 95*99 


. 97 

rule aa to, 95 

does not bar institution of suit, 97 
pending appeal, 1207>'12T4 

appointment of new next friend, 1 145 

STIPEND, and attacliDieat,393, 301 
STIPULATION by pleader, 031 « 

STOPPAGE of sale, 085, 980 

STBANGEB, light of, not altectcd by attachment before judgment, 1190 
to suit, disposKSsioa of, 932 

STRIKING off application for execution, 900-903 

petition of appeal to the Priry Council, 1337, 1339 
out embarrassing pleadings. 705 n 
party, 545 
pleadings, 070-073 

SiUBJECr»5IATTER, and place of suing, 15S 


meaning of tcrip, 08 h, 71 
of suit, defined, 1072 

SUBMISSION for rcvnion, 1352 


SUBORDINATION, and transfer of suit, 19^ 
of Courts, 51, 50 

ami rci lew, 409 

SUBSISTENCE-ALLOWANCE of imi*isoiied debtor, 935 
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INDEX 


SUBSISTING decree, meaning of, 319» 

SUBSi’ANCE of xssuea to be regarded, OSO» 
point of, 733 

SUBSTITUTED service of suminops, G5(M353 

SUBSTITUTION, diatinguisbed trout amendment of deem, si)2 
m appeal of manager of temple for idol, 68Sn 

Secretary of State for Slagistratc, G88n 
of assignees jicndtnlt hit, 536, 536n 
Iwneficianes as plamtiffe, I f27, H28 
letter for summons, 659 
plaintid by Court, 545, 549 

SUCCESSION by heirship and representation, 275 

450, 451 
43, 44 
44 

as rcprcscntatuc, 70S, 709 

by and against nuliUry men (O XXVIll ), 1108, 1100 

change of character of, and amendment of pleading, C!)0-b£>4 

conduct of, 570 

construction o/teiin, lOn 

dcternimation of subject matter and value, 80 

dismissal of, distinguished from rejection of plaint, 7l8 

on non api>earanco of plaintiff. 751, 752, 754, 7'58, 750 
dispu>al of, at first nearing (0 XV ), 823-824 
effect of withdiA"al, 30 
otid of, 109 

ex confractu, and notice under Sect 80 345n 
for compensation (Sect 95) barred by award, 378 
(and, IC0-1C5 

mp«ne piofits, nature of, 87l» 
money, meaning of term, i0b6 
lcco^ery of money an<I set off, 739, 740 
sale (mortgage) IIGO 
foimcr, meaning of term (Sect 11), 54 
frame of, 0 If . 373-l»28 


o ' 

identity of, 100 
in name of wrong plaintiff, 545 
instituted in Court without jurisdiction, 74 
institution of. 200-202 
interest after, 201-205 
before, ,.01 

inattirs for dcUrmnialion in, 71 


not (i lined, 4J 


ri sturuti in of, 753 

riMiil < f, administration not niin*i*ar%, 710 
«toj>o of t< rui. 13 

(■'ict \n), uni ] Toiivdi«4 incacculM u,y^» ^ 

tuTAlo. an 1 1 lef ulioii (‘vet 47), 2H», 252, — ^3 _ 


trindif of ('net 22). l'»i 21,0 
valuati n<f. 
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»1 il 1 iiwii tt n I lr»,io 

{ « n I r Jf ‘ 

kn\< 'C> 

»1 i< » j !-■ u *1 It UJ 7^, 1 A 
viW rkvalif^Kl 1 j 
-I IT' W •’ . SI' X3 

1 1 kr»i« athI j f Itr In 


■ • > • I 

< .1 »»1 I T '•r » U • «< t1 II • 4.0 
* n »Ui I f •.* 

1 <r I I lie I r in t if*l r p pil\ lu* 
n { .Ml u u (I <:l I\ ) 313 Tl 

In (>.*.. '/til) tlrTs><tn 

»wif < i r r • ;«> 

{ Mtjv r B ( 1 1 c f pi 111 ^ t(»t Aftion 1 3s 
j ttk-k ! r ».i « 1 1 <1 Air n t lo,> 

«1 i 1i Air lo !«• II tlilulr I «h tp *ul )<(t iu*tt<r lt>H |3j 
« a| &n 1 A Ijuitn < ( (41 Wilt) luCo~llsO 

"IMMMn h*tri..»1.l.ip,| 12'J 

ji i«ic cn t »up »r»n«i 1 1» (4^ \\\ \ II ) Ji'C I Is. 
•'l.MMON'* 'it&imaII r Ir'kjit in i 

I It Knuril 2u3 
l« ptj Jt xUtTAtKR of »»lp '"s 

uncut) pKtduto on uc,»wtuUV ouliuntnt, IT i 
iMut 4n 1 tern e < f i4*-CW •» 1 ♦« SKOifc or M muon* 
»/t*>cerf in till* Agtiiut cot|><,>r*U n tllo 
tirni 1114 

In aj p4r 4R 1 Aturfr tUloi 

coRiidir tni* ofAfiUnt ( Ix-unrnl' >1 

llt'Cl lUllt .*1 .ti** 

pi>ppiilrin*(0 \'I| N. ►‘C 
)• ’•rt tu i * IP 
If'IUP iKIUCflol u -<‘3 
(Vet 31) .<*1 
toilr of *of III "3* 
an 1 piMntstKJc c( I Unit 
anrti ou under I root s of a Mufu>sil Court .S' 
local ict^uiTN on AHn 
’5Li*lUSI>'5lOS ofdtcnv Ij i OW 

''LUin^ ^t'btcvMlT^ 

aud bmall Cause Court Id 
discharge of, 2SJ 
ciccutiuii acamsl oOl 
in arrest teforo judgiuiut, II Si 11 no 
order against, and apical IS 
&UUCL0N, aud carrying on business ISO 
hYMBOLICCL PO'sShbalON JO" 94 > 9J, 
and caubo of action 242fi 
limitation lt)32 lU3^> 
second suit 30 
not dupossesMon, ltll4 


TALABA'^ I, failure to dcpwit, TOl 

TALUK, sale ol portion outside juruditlioo ._?» 

situate outside jurisdiction, lG‘>n 
TALUQPARS, Acta for relief of 87 m 
and mesne profits, 871 

coiumittco of not a Court under Sect 11 104 
(Oudhl, suit by, and ameadment, 6S9n 
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l^DEX. 


TAitW.H), suit l>y nicinlArs of, a^ainat Jamavan, COQm 
J AJ(yU \N couitrtunity, jiuit on l>chalf of, 3GJ» 

I'AXA J iOX of by iliastnting trustee, 2U9 a 

liA flMUAL objcttioiw, 1 J, 700 

as to jumdietjon, 17J 
scfvo and construction, 0, II 

'J 1 ( H^siCALllY and execution procetdin^ii, 4(>}n 
avoidance of, I J 


'I lAII'OltMiy itijuncliona (0 XXXIX ), 1J95-1214 

ItflldtllCC See 111 ‘•IDLNCJ 

and i»liicc orHUiiig, 17i 

1 ii.VAXl and iiilcriilcadcr, 1173 

ii( coi'imoi), and joinder, 743n 

ILN SN 1 S 0 1 iiwtorcd), dccrco against, and refjudieata, 13*1 

I i NDl'dl licfoio nctiou, and payment mlo Court, 1083 
' fcjeoctiscs of witness, 837 

U.UM'^ Dll 'vlncli fx jjarif decree set aside, 771 

1 fleet o! non compliancy wdU satac, 

IIlUllI 1 OfllAb juindietiui), 153, 151 6(e Local 

LI SI actiiiii,pusti)oneiiHntofsuii])cmIing, 528 
for jouiuer, dlCii 
111 }) If liy former suit, 5&4n 
rid judicaki. IIJ 

22), 103 


BViits (m rt« 7 ujic«(a) 117 
Jill isdietnm 111 jicrsoiuitt, J <»7 
iiu nning oI Code, 'J 
ulu\ane>, 781 
riijiabrata 101 

to distin>,uisli diCiit oil uHtila from i»ri)CT« 3 Mftl order, 43 
nhilbcraddilionalrsidriwswIiintUi' • ppia!, UOS 

i\ r", «sii 


iKbl MIY )uti'*dKtK>n, 35 

jirw* diin- in, - o ■ 


, • 70 o, 7 '*Oh 

Imw tuuutidulien dcitie t«miim«-*l oh n| j'' d, 
jri nli ui.«nl»t«I o(su»t(Jrtet JV>),Ui 


oil, 7 Ja 

mcidintallv ig 

< ( sucticu 1 
C^e, I 

jartv III 1 


J, \ mill •uil fi r bn b 1 
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TITLE— conimucii. 

' (^ucilion of, and six-ciil aii|ical. iJn 
what IS a ililTirciit, 122 
samo and dilTcrcnt, and rtt judiatta, 13t 
short, of Code, 31 
to restitution, 501 , 5u2 
\ ar j mg relief after proof of, 4 I3 a 

TITLES, altcrnatne, 704 
inconsistent, 70i 

TOLLS, rccoicry of, and unmoicablo property, l03 

TORT, action on ; tho cascntiaU, 171 
act of ouster separate, 5S0 
and causo of action, ISo 
as a general rule, separate causo of acliou, 588 
connected with contract, 589 
unity of title to pro|>crty mjuicil. 5a9 
comficasatiun for, and &ct 19 171 

rOltrS, continuing, and cau'-o of actum, 5‘C 
on dilTcrent propcrtli'*, 592 

TRADE, cirryiug on, U32 

TllADINQ-NAMi;, -iiit |.crai.ii wlio u«». I lAi. 

‘1 UANhFEU of Lusincas, 508 

of ’ ‘ 


d}8*qualiflcatioii of Judge, 19o, 19f*» 


unaer ixiters ^ateiiv *•*/» — ^ 

TRANSFEREE of rights beforo or after decree, when a representatue, 20 , - 

TRANSLATION in appeals to the P«vy Council, cosU of, 

TRANSMISSION of document- in appeal to the Privy Council, 1333 
of order of tho Privy Council, 1343, 1344 

TRAVERSE, m defence, 730 

TREES and immoveable property, 61 

unsevered, and execution sale, 248» 

TRESPASS, to property m plaintiff’s possession, 167n 

TRESPASSER and mesne-profits, 873, 874 

TRIAL, meaning of term, 109 , ,,»|i 

motion for temporary injunction treated as, i. 
separate, power to order, Sll 
separate, 624, 625 



1071 


INDEX. 


rflUSTEE, and security for coats insmt by pauper, llSO 
bar by former suit bT, ^BGn 
costs of, 200, 209n 
it son tort, position of, 368 

diatin^ished from truafeo of coastructire trust, 371 
refusing or unable to sue, 1126 
removal of, 373 

amt by or against (0 XXXI ), 1 127, 1 128 
for removal of, and joinder, 565n 
to remove, when brought, SlOn 


UMPIRE m arbitration, 140b 
UNCERTAIN allegation on record 1 10 

UNCERTAINTY m decree for recovery of immoveable property, 807 
of local limita, 170, 171 

UNDERVALUAirON of suit, 718 

UNIFORMITY of deciiinns, uiiportauee of, Jibi 

UNNECLSSAllY matter iii plesdings, (.71 

UNSOUND ijiind, jicrsoiis of, suit bj or agaiiisl, 1147, 1148 

Ui:jAOE Jmving tlio toita of law', 40^, IJO 

UdER, right of, IS question of fact, 400 


VAKALUTNAMA and prcacnfolion of appeal, 1200 
filing of, IS not appesranee, 74(» 

V ■ 


pra\,suiui„ ^ ^ m ’j ** 

VALIDl rY of 'ippomtmeiit of Judge, oCh, 00 

VAbUATION and joinder of causes of action, CiJ 
and junsdictioii m appeal, 380, 4W), 461 


suit, 80,80n, 83 

and appeal, 81, 84n, 721, * 
mesne profits doman* 


VALUE and tiark>f« r «>f suit (tiewt. -2), 1 
, - anj».al*blc'*l«ie, . 

lUnugiselaiuuil, 
luutial rt licfgir 
-tl C>ve, 1176 
tl to Iho IViv 
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N ALl/B — n vti 

tvUiMl^K-tjytiA liM ft) ticftUblo saluc, 4&i 

>uit fttii )iui« lictinn in ft] iicftT, H3f M , 

6attii Vftluftlion Act, 83 
how ilfUmurx^, W 

in apl’'*! to tJ»r I'n»jr Council, 451-4 »3 

*D() coosoliiUtion, ]33J| 1 i33 

)Tocliinftt> ncl^ftlc, '‘Si 

\ ARl VNCB Ut»«n ijftCiSc iIccctt an<l juilgnwnl, J I7n 
o{ deoTC, mlilulicm OQ, 437 *X*3 
injunction, 1310, 1211 

t‘l:;;ht, VluiTti ]ilaintitr» | h aclin;; Alt Icci kticc, (>b0 

\ ERIFIC \T10\ ol ft] 1 \K*\»on li r citvution. 

unlcr for ^alc, 078 
to ftuo ftA )>ftupcr, 1 1 71 

objection to, OO't 
of plcft'lingr, GGO-OTll 

in luit by cor|>orali<)U, IllU, llli 
or azftiuftl tirni, 1 1 13 

\ bSSLL, dcfcn<Unt or judgmc nt debtor, 50 

Mating order, *> to 
VEXATIOUS ftcticjii An 1 ccwtr, 313 


WAIVEU aud apitcftl, 415, 410 k 

ftod Court without mhe rent jurisditliuu, I'lsn 
of lUfi-ct lu fciguaturc of ]iUiut, GO? 
irrciul&rit) iiiauit b\ minor, 1 131 
lack of MriQcaliou. gC 7 
local lurudiction, oSn 
ubjc'ction to juntdictiuii, G3. I5lw 

lirocUniatiuii of ftftlc*, OMl 

ii>e of dc]MCitioo9, »nd «i»|' 0 ftl, 415, 110 


Ware ANI V of tUlc and sale, Jil, lUJl 


Will, coiL'jiructidi of, 374 


of apiK'al, 131U 

under comproini e, I4l> 
‘tiljlicatiou for execution, )55 lU-b 
loriiiei huit, and res juilteulH, N't 
U^Mcitd appeal, 1374 
suit, lot) 

or appeal, cScct of, 30 


piinuUm^nl of, 301 
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WITNESS— cojihJtwfcZ 

di crediting for general leasol % is error of law, 407 

examination of (0 XVIII ), 

expenses of, 820 828 

expert, fee cf, 327 

Icttei of request to examine, 

refused costs, 210 

summoning and attendance of (0 XVI 1, 825-830 
summons to {Sect ^I), 204 

WOMAN phmti/f, m 1 «ccuritj for costs, 10»4 

WOM] N, t \cmption of, from aiicst in execution, 2J0 
•wlio aro L\cinpt from personal appearance, 489 

WORK, meaning of, 182 

WRITTEN, all notices and ordeis to be, 496 
statement See Statement 

WRONGS, actional 'c, jeiriadiction in, 171 


yEJlf/NDAlt, an J mcano protit«, 874 
and sak in execution 283 
defendant with palmdar, an 1 t>c| arato cu$f«, 214 
suincr in own name by agent, 515 


>1 AM 


tIMilil 1 'I 
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WITNESS — continued 

(li-'Crecliting for "ciieral reasocR, w error of law, 40 

examination of (0 XVIII ), 842-849 

expenses of, 8 ?Ij'828 

expert, fee of, 827 

lettci of request to examine, 341 

refused eosts, 210 

summoning and attendance of (O XVJ >,825-830 
summons to (.Sect ?I), 204 

WOMAN pUintiff, an 1 cec»mtj for costis, 10»4 

WOMEN, I \eniption of, fiom airest in execution, 290 
•wlio are exempt from personal appearance, 489 

WORK, meaning of, 182 

WP«tTTEN, all notices and orders to be, 490 
s^46?£freffA Swm.'Wr 

WRONGS, aetionabio, jurisdiction in, 171 




